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ADVERTISEMENT 


TO 


THIS    EDITION 


IN  the  five  last  editions  of  this  work,  the  Editor  did  his 
best,  by  the  use  of  asterisks  at  the  commencement  and  at 
the  end  of  the  additions  made  by  him,  to  prevent  the  in- 
convenience of  their  being  referred  to  in  argument,  as 
matter  written  by  the  Author,  or  by  his  son,  the  Editor  of 
the  fifth  and  last  of  the  editions,  published  in  the  Author's 
life-time- 
This  endeavour,  owine?  in  some  decree  to  the  relaxation 

7  O  O 

of  the  rule,  which  discourages  the  citation  in  the  Superior 
Courts,  of  passages  from  the  works  of  practising  barristers, 
but  in  part  also  to  the  care  taken  by  the  Editor  to  incor- 
porate into  his  additions,  the  very  words  of  Lord  Tenterden, 
and  of  other  learned  judges,  delivering  judgment  in  the 
cases  referred  to,  had  been  found  unavailing. 

With  the  exception  of  one  passage  (a)  composed  by  the 
Author,  and  one,  the  only  one  of  his  composition  which 
the  Editor  had  ventured  to  alter,  to  be  speedily  restored  by 
him,  in  submission  to  the  opinion  of  the  Court  of  Queen's 
Bench  (b),  he  is  not  aware  that  the  law,  as  laid  down  by 
Lord  Tenterden,  or  offered  in  any  edition  of  this  work,  to 
the  acceptance  of  the  profession,  has  been  authoritatively 
questioned. 

The  purpose  for  which  the  asterisks  were  employed  may 

(a)  See  note  (/>)  p.  78.  (ft)  See  note  (M)  p.  543. 
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now,  it  is  thought,  be  better  effected,  by  requesting  those 
who  have  not  the  advantage  of  possessing  the  .Fifth  Edition, 
to  remember,  that  it  contains  no  reference  to  any  case  of 
later  date  than  the  year  1827,  and  that  the  cases  deter- 
mined in  the  interval  between  that  year,  and  the  year  1818, 
when  the  Author  succeeded  Lord  Ellenborough  as  Chief 
Justice  of  England;  are  but  sparingly  and  briefly  referred 
to  in  it. 

The  name  by  which  the  work  is  commonly  known,  is  not 
the  name  given  to  it  by  Lord  Tenterden,  to  whom  its  cita- 
tion by  any  more  comprehensive  title  than  "  The  Law 
of  Merchant  Ships  and  Seamen,"  was — as  the  present 
Lord  Tenterden,  in  giving  me  permission  to  edit  the 
Sixth  Edition,  begged  me  to  remember  and  make  known— 
especially  distasteful. 

In  adding  to  the  original  plan,  the  chapters  on  the  Con- 
veyance of  Passengers  in  Merchant  Ships,  on  Collision, 
on  Maritime  Liens,  and  the  greater  part  of  those  on  the  Con- 
veyance of  Merchandize  in  a  general  Ship,  and  on  the  Ship- 
owner's Lien  for  Freight,  I  have  been  influenced  by  a 
desire  not  to  overlay,  and  to  disturb  as  little  as  possible, 
the  Author's  text.     I  have  had  the  satisfaction  of  observ- 
ing that  learned  writers,  to  whom,  of  late  years,  the  pro- 
fession has  become  indebted  for  very  valuable,  and,  to  a 
great   extent,  original  treatises  and  compilations,  on  the 
Law  of  Shipping,  have  also  considered  the  matters  noticed 
in  those  chapters,  deserving  of  special  study  and  discussion. 
Such,  indeed,  has  been  the  accumulation  of  important 
cases  relating  to  the  law  of  which  they  treat,  that  an 
attempt  to   notice   them    adequately,   under  the  primal 
divisions   of  the  work,   with  any  regard   to  perspicuity, 
and  without  altering  its  character  from  that  of  a  Treatise 
to  that  of  a  Digest,  must  have  been  unsuccessful. 

The  lapse  of  sixty-four  years  since  the  original  publica- 
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tion  of  Lord  Tenterden's  Work,  has  produced  a  knowledge 
by  the  profession,  of  the  doctrines  expounded  in  some 
cases,  which  were  set  out  at  length  by  him,  so  familiar, 
as  to  excuse,  I  hope,  the  substitution  by  me  in  this 
Edition,  of  abridgments,  for  statements  or  transcripts  of 
them. 

It  was  found  impossible  to  preserve  more  than  a  small 
portion  of  the  chapters  of  the  Fifth  Edition,  which  con- 
sisted chiefly  of  Abstracts  of  Acts  of  Parliament  relating 
to  the  Registration  of  Ships,  to  the  Limitation  of  the 
Responsibility  of  Shipowners  and  Masters  of  Ships,  to 
Pilotage,  Salvage,  and  the  Employment  and  Wages  of 
Merchant  Seamen,  all  which  Acts  have  been  repealed, 
and,  in  their  main  provisions,  re-enacted,  with  great  addi- 
tions and  alterations. 

Those  who  are  acquainted  with  the  foreign  Ordinances 
and  with  the  works  of  the  more  eminent  foreign  writers  on 
Maritime  Law — the  law  of  England,  when  not  modified 
by  statute  or  by  established  usage — are  best  able  to 
appreciate  the  precision  of  expression,  with  which  its 
principles,  at  a  time  when  they  had  received  but  little 
illustration  from  cases  decided  in  our  Superior  Courts, 
were  enunciated  and  discussed  in  the  small  octavo  volume, 
which  was  the  first  edition  of  this  work.  The  exposition 
of  them,  as  composed  for  that  edition,  will  be  found, 
word  for  word,  in  this  edition  and  the  intervening  ones. 
What  I  have  added  to  it  has  been  drawn  from  the 
sources  indicated  by  the  Author  in  his  Preface,  or  from 
reservoirs  of  learning  and  of  argument,  originally  fed  by 
them,  and  not  less  deep  and  pure. 

That  a  work  so  excellent,  and  with  us  of  such  high  autho- 
rity, should  not  have  found  its  way  more  extensively  into  the 
legal  literature  of  foreign  States,  is  somewhat  remarkable. 
One  translation  only,  in  the  Portuguese  language,  has  come 
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to  my  notice. '  This  is,  in  great  part,  attributable  to  a 
series  of  profound  and  exhaustive  disquisitions  by  the 
French  jurists,  commencing  before  the  first  appearance 
of  this  work,  and  continued  unto  our  own  day,  on  every 
important  point  of  the  Law  Maritime,  and  to  the  surpass- 
ing excellence  of  the  Ordinance  of  Louis  the  Fourteenth, 
and  of  its  corrected  and  improved  edition,  in  the  Code  de 
Commerce. 

Four  editions  of  Lord  Tenter  den's  Treatise,  enriched  with 
notices  and  discussions,  which  I  have  found  most  valuable, 
of  decisions  in  the  Courts  of  the  United  States,  were  pub- 
lished by  Mr.  Justice  Story;  and  I  have  to  thank  Mr.  J.  C. 
Perkins,  of  the  Massachusetts  Bar,  for  an  edition,  by  which 
the  third  of  those  prepared  by  me,  has  been  recommended 
to  the  legal  profession  of  his  country. 

The  Statutes  now  in  force  relating  to  Merchant  Ships 
and  Seamen,  and  the  Merchant  Shipping  Act,  1867,  not 
yet  in  force,  are  printed  in  the  Appendix.  The  more  im- 
portant provisions  of  them  have  been  incorporated  with 
the  text  of  the  Treatise,  in  the  place  of  enactments  relat- 
ing to  the  same  subjects,  in  Statutes  which  have  been 
repealed. 

The  Appendix  also  contains  the  Forms  sanctioned  by  the 
Board  of  Trade,  under  the  Merchant  Shipping  Act,  1854, 
in  most  frequent  use,  and  other  Forms  of  practical  utility. 

5,  SUSSEX  PLACE, 

HYDE  PARK  GARDENS, 
OCTOBER,  1867. 
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CONSIDERING:  the  great  importance  of  every  branch  of  law 
relating  to  Maritime  Commerce,  it  is  a  matter  of  surprise 
that  no  Treatise  on  the  subjects  discussed  in  the  following 
pheets  should  have  been  written  by  any  member  of  the 
profession  of  the  law  for  a  very  long  period  of  years.     It  is 
now  more  than  a  century  since  the  first  publication  of  the 
work  ofMolloy,  the  only  English  Lawyer  who  has  written  on 
these  matters.     During  that  period  the  law  of  the  country 
has  grown  up  with  its  commerce ;  many  interesting  points 
have  been  argued  by  able  and  eloquent  Advocates,   and 
decided  by  learned  and ,  enlightened  Judges ;   and   some 
very  important  regulations  have  been  introduced  by  the 
Legislature:   but  very  little  of  useful  addition  has  been 
made  to  the  collection  of  Molloy,  either  by  the  subsequent 
editors  of  his  Treatise,  or  by  the  other  authors  who  have 
written  on  the  same  topics.     Yet,  the  absence  of  a  general 
and  established  code  of  Maritime  Law^  which  almost  every 
other  European  nation  possesses,  seems  to  render  a  collec- 
tion of  the  principal  points  of  that  law  peculiarly  necessary, 
both  for  English  merchants  and  English  lawyers.     On  the 
subject  of  Insurance,  this  has  been  already  effected.     In  the 
present  Treatise  an  attempt  is  made  to  supply  the  defect 
in  some  other  branches.     And  in  order  to  render  the  work 
as  generally  useful  as  the  nature  of  it  will  allow,  great 
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care  has  been  taken  to  avoid  the  use  of  technical  phrases, 
wherever  the  form  and  manner  of  legal  proceedings  are 
not  the  principal  points  of  consideration.  The  reader, 
who  is  of  the  profession  of  the  law,  may,  I  fear,  some- 
times he  disgusted  at  this;  and  at  other  times  censure 
the  awkward  expressions  substituted  for  the  language  to 
which  his  ear  is  familiar.  The  only  excuse  that  can  be 
offered  for  the  latter  fault,  is  the  difficulty  of  expressing 
ideas  to  which  the  mind  is  habituated,  in  any  other  words 
than  those  to  which  we  are  accustomed :  a  difficulty,  of 
which  the  conversation  of  all  persons  who  are  engaged  in 
any  art  or  science  furnishes  daily  experience. 

The  Treatise  now  offered  to  the  public  is  compiled,  not 
only  from  the  text-writers  of  our  own  Nation,  and  the 
reporters  of  the  decisions  of  our  own  Courts,  but  also  from 
the  books  of  the  Civil  Law,  and  from  such  of  the  maritime 
laws  of  foreign  nations,  and  the  works  of  foreign  writers, 
as  I  have  been  able  to  obtain  a  knowledge  of.  A  few 
decisions  of  the  House  of  Lords  are  quoted  from  the 
printed  statements  delivered  by  the  contending  parties, 
and  the  Journals  of  the  House.  Some  judgments  pro- 
nounced by  English  Judges  are  also  introduced,  which 
have  not  hitherto  been  made  public ;  for  the  most  valuable 
part  of  these  I  am  indebted  to  Mr.  Justice  Lawrence,  and 
particularly  for  the  cases  of  Parish  and  Crawford,  Appleby 
and  Pollock,  and  Day  and  Searle ;  the  case  of  MacJcrell 
against  Simond  and  Hanlcey  was  communicated  to  me  by 
the  late  Mr.  Justice  Buller,  who,  when  at  the  Bar,  argued 
it  on  behalf  of  the  defendants :  the  rest  are  cited  from 
notes  taken  by  myself  or  my  professional  friends.  Indeed, 
I  am  indebted  to  my  friends  not  only  for  assistance  of  this 
kind,  but  also  for  the  loan  of  scarce  books,  the  correction 
of  some  errors,  and  the  suggestion  of  many  valuable  hints 
for  the  improvement  of  the  work.  Of  the  assistance  thus 
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afforded  me  I  shall  ever  entertain  the  most  grateful  re- 
membrance, and  my  reader  will  experience  the  advantage 
in  many  parts  of  this  book. 

The  Ordinances  most  frequently  quoted  are  those  of 
Oleron  and  Wisbuy>  the  two  Ordinances  of  the  Hanse- 
Towns,  and  the  Ordonnance  de  la  Marine  du  Mois  d'Aoust 
1681.  The  Ordinances  of  Oleron  and  Wi&buy  and  the  first 
Hanseatic  Ordinance  are  in  the  hands  of  every  lawyer ; 
and  whenever  the  Hanseatic  Ordinance  is  mentioned 
generally,  the  reader  will  understand  this  to  be  spoken  of. 
The  Hanseatic  Ordinance  of  the  year  1614  was  published 
with  a  Latin  translation  and  commentary  by  Kuricke  in  a 
small  quarto,  at  Hamburgh,  in  the  year  1677.  This  book 
is  very  scarce  in  this  country :  the  Ordinance  itself  is 
arranged  and  divided,  and  contains  some  additional  regula- 
tions, which,  however,  are  little  more  than  a  detail  of  the 
principles  comprised  in  the  first  Ordinance.  Reference  is 
also  occasionally  made  to  such  other  foreign  Ordinances 
as  are  to  be  found  in  the  second  volume  of  Magens's  Essay 
on  Insurances.  I  have  often  lamented  my  inability  to 
consult  the  earliest  maritime  code  of  modern  Europe,  the 
Consolato  del  Mare.  There  is  an  old  French  translation 
of  this  body  of  laws,  but  I  could  never  meet  with  it,  and  I 
am  ignorant  of  the  Spanish  and  Italian  languages.  When- 
ever, therefore,  I  have  referred  to  this  code,  the  reference 
is  taken  from  the  work  of  some  other  author ;  and  it  is 
made  for  the  purpose  of  giving  an  opportunity  of  consulting 
the  original  to  those  whose  superior  attainments  enable 
them  so  to  do.  The  Ordinance  of  Louis  the  Fourteenth  is 
quoted  from  the  edition  published  with  a  most  learned  and 
valuable  commentary  by  VaUny  in  two  volumes,  quarto,  at 
Rochelle,  in  the  year  1766,  and  is  cited  by  the  name  of  the 
French  Ordinance.  An  English  translation  of  the  whole 
of  this  Ordinance  is  contained  in  a  book  called  "  A  general 
Treatise  of  the  Dominion  of  the  Sea,  and  a  complete  Body 
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of  Sea  Laws,"  published  in  quarto,  in  the  early  part  of  the 
last  century.  The  translation  is  divided  into  sections,  and 
not  like  the  French  of  Valin,  into  books  and  titles ;  but 
the  subjects  and  articles  of  the  sections  in  the  English  are 
the  same  as  those  of  the  titles  in  the  French ;  and  as  the3 
latter  are  always  cited  in  the  notes  to  this  Treatise,  recourse 
may  be  had  to  the  English  translation  with  very  little 
difficulty.  If  the  reader  should  be  offended  at  the  frequent 
references  to  this  Ordinance,  I  must  request  him  to  re- 
collect that  those  references  are  made  to  the  mari- 
time code  of  a  great  commercial  nation,  which  has 
attributed  much  of  its  national  prosperity  to  that  code ;  a/ 
code  composed  in  the  reign  of  a  politic  prince,  under  the; 
auspices  of  a  wise  and  enlightened  minister,  by  laborious  and 
learned  persons,  who  selected  the  most  valuable  principles' 
of  . all  the  maritime  laws  then  existing;  and  which,  in 
matter,  method,  and  style,  is  one  of  the  most  finished  acts 
of  legislation  that  ever  was  promulgated.* 

The  writings  of  some  foreign  authors  are  also  occa-" 
sionally  cited,  particularly  the  Notabilia  of  Roccus,  &&$ 
the  treatises  of  PotTner a;nd  Emerigon.  The  Notabilia  off 
Moccus  are  an  abstract  of  the  most  useful  points  contained 
in  the  works  of  earlier  authors,  and  in  the  Digest  and  Code 
of  Justinian.  Where  this  author  is  cited  generally,  the 
reference  is  to  the  Notabilia  de  Navibus  et  Naulo.  The 
treatises  of  Pothier  are  remarkable  for  the  accuracy  of 
the  principles  contained  in  them,  the  perspicuity  of  their 
arrangement,  and  the  elegance  of  their  style.  The  treatise 
of  Emerigon  is  peculiarly  valuable  for  its  extent  of  learned 
research,  and  the  numerous  and  apt  citations  of  the  texts 
of  the  Civil  Laws,  and  of  the  Maritime  Ordinances,  the 


*  The  esteem  in  which  this  Ordinance  has  been  held  in  France  is  abundantly  shown  by 
the  little  alteration  that  is  made  in  the  Code  de  Commerce  of  the  year  1807. 
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opinions  of  former  writers,  and  the  adjudications  of  the 
Courts  of  Justice  of  his  own  country,  which  are  to  he  found 
in  every  part  of  it. 

It  should  he  observed,  however,  not  only  of  all  these 
treatises,  hut  also  of  the  Civil  Law,  and  the  Ordinances, 
without  excepting  even  the  Ordinance  of  Oleron  (which 
heing  considered  as  the  edict  of  an  English  Prince,  has 
been  received  with  peculiar  attention  in  the  Court  of 
Admiralty),  that  they  have  not  the  binding  force  or  aur 
thority  of  law  in  this  country,  and  that  they  are  here 
quoted,  sometimes  to  illustrate  principles  generally  ad- 
mitted and  received,  sometimes  to  show  the  opinion  of 
learned  persons,  and  the  rule  adopted  in  maritime  nations 
upon  points  not  hitherto  settled  by  the  authority  of  our  ozvn 
law  ;  and  at  other  times  to  furnish  information  that  may 
be  useful  in  our  commercial  intercourse  with  foreign 
states. 

In  the  composition  of  this  Treatise,  my  object  has  been 
rather  to  arrange  and  illustrate  principles,  than  to  collect 
the  decisions  of  Courts  or  the  Acts  of  the  Legislature. 
The  cases  therefore  are,  with  few  exceptions,  stated  in  a 
concise  manner ;  and  the  clauses  of  Acts  of  Parliament 
are  abridged,  whenever  an  abridgment  seemed  likely  to  be 
as  satisfactory  to  the  reader  as  a  transcript.  Of  the  insti- 
tutions of  written  law,  the  precise  words  are  often  necessary 
to  a  right  understanding  of  the  intention  of  the  lawgiver. 
I  should  have  saved  myself  much,  both  of  time  and  labour, 
if  I  had  copied  more  and  abridged  less. 

There  are  few  reported  decisions  of  our  Courts  of  Justice 
from  which  some  useful  principle  may  not  be  extracted, 
and  I  have  therefore  searched  the  books  of  reports  with 
much  assiduity.  Nevertheless,  I  am  apprehensive  that 
some  valuable  cases  may  have  escaped  my  attention,  and 
I  shall  feel  myself  greatly  indebted  to  any  one,  who  will 
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point  out  to  me  such  omissions  of  this  kind  as  may  fall 
under  his  notice,  or  acquaint  me  with  any  other  defects  or 
errors  that  he  may  ohserve. 

Kelying  on  the  kindness  of  those  who  may  peruse  the 
book  with  a  friendly  disposition  to  its  author,  and  the  can- 
dour of  those  who  may  look  into  it  for  the  sake  of  infor- 
mation alone,  I  now  offer  it  to  the  public,  and  to  the  pro- 
fession of  which  I  am  a  member,  with  a  sincere  desire 
that  it  may  be  found  useful  to  both. 

C.  ABBOTT. 

INNER  TEMPLE, 

January  25,  1802. 
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MERCHANT   SHIPS    AND    SEAMEN. 


PART   THE   FIRST. 


CHAPTER  I. 

OF  THE  OWNERS  OF  SHIPS  IN  GENERAL  ;    THE  MODES  BY  WHICH  PROPERTY 

IN  THEM  is  ACQUIRED;  THE  RIGHTS  AND  LIABILITIES  ATTACHED  TO 

IT;    AND    HEREIN, 

SECT.  1.  Of  Title  ly  Building  and  Purchase,  p.  1. 

2.  By  Purchase  from  the  Master,  and  of  his  Authority  to  Sell,  p.  6. 

3.  Of  Title  by  Capture,  p.  20. 

4.  Of  the  Evidence  of   Property  in  Ships  absolute,  and  by  way  of  Mortgage, 

p.  24. 

5.  Of  the  Liabilities  of  Owners  of  Ships  for  Repairs  done,  or  Stores  supplied  to 

them,  p.  26. 

6.  Of  the  Liabilities  of  Charterers  and  Owners,  pro  tempore,  of  Ships,  p.  28. 

7.  Of  the  Rights  and  Liabilities  of  Mortgagee*,  p.  29. 

8.  The  Liabilities  of  Owners  and  Charterers  of  Ships  further  considered,  p.  34. 

1 .  Of  Title  by  Building  and  Purchase. 

ONE  or  more  persons  may  acquire  the  property  of  a  ship  by 
building  it  at  their  expense,  or  by  purchasing  it  of  another  who  has 
authority  to  dispose  of  it.  Upon  the  death  of  the  owner,  his  interest 
in  it  devolves  upon  his  executors  or  administrators  ;  it  is  transmitted 
to  a  husband  on  his  marriage  with  the  owner,  and  to  assignees  on  the 
owner's  bankruptcy  or  insolvency.  In  the  case  of  purchase,  it  is 
necessary  that  the  person  who  takes  upon  him  to  sell  should  have 
power  to  do  so ;  for  although  a  sale  of  other  goods  by  the  person, 
who  is  in  possession  of  them,  does  in  many  cases  vest  the  property  in 
the  buyer,  even  when  the  seller  himself  has  neither  property  in  them 
nor  authority  to  dispose  of  them,  the  same  cannot  take  place  with 
respect  to  ships,  as  there  is  no  open  market  for  the  sale  of  them. 
Indeed,  this  species  of  property  appears  from  very  early  times  to  have 
been  evidenced  by  written  documents,  and  at  present  always  is  so, 
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which  other  movable  goods  rarely  are ;  and  therefore  the  buyer  has 
in  this  instance  the  means  of  ascertaining  the  title  of  any  person  who 
offers  to  sell,  and  can  seldom  be  deceived  except  by  his  own  fault. 

Doubts  have  been  entertained  (a)  whether,  at  common  law,  a 
delivery  by  parol  without  any  bill  of  sale  or  other  instrument  of  trans- 
fer, would  have  been  sufficient  to  pass  a  good  title  to  a  ship.  Lord 
Kenyon,  in  the  case  of  Rolleston  v.  Hibbert  (b),  declined  to  give  an 
opinion  upon  the  point ;  and  Lord  Stowell  (c)j  in  the  case  of  the 
Sisters,  expressed  himself  as  follows  : — ' '  It  has  been  contended  in 
argument  that  the  effect  of  a  bill  of  sale  alone  would  not  be  material, 
because  this  was  a  foreign  ship,  in  respect  of  which  it  might  not  be 
requisite  that  it  should  pass  by  a  bill  of  sale.  A  bill  of  sale  is  the 
universal  instrument  of  transfers  of  ships  in  the  usage  of  all  maritime 
countries,  and  not  a  peculiar  title-deed,  or  conveyance  known  only  to 
the  law  of  England.  It  is  what  the  Maritime  Law  expects;  what 
the  Court  of  Admiralty  would  in  its  ordinary  practice  require ;  and 
what  the  Legislature  of  this  country  has  now  made  absolutely  ne- 
cessary, with  regard  to  British  subjects,  by  the  regulations  of  the 
statute  law." 

In  practice,  ships  are  sold  by  auction  or  private  contract,  after 
advertisements  of  particulars  and  conditions  of  sale  and  inventory,  all 
of  which  should  be  drawn  with  care,  as  the  vendor  is  responsible  for 
their  accuracy.  The  bargain  is  generally  followed  by  an  agreement 
of  purchase  (d) ,  in  the  preparation  of  which  also  great  attention  is 
required,  as  upon  its  contents  may  depend  the  relief  which  a  court 
of  equity  would  afford  against  a  purchaser,  refusing  to  complete  his 
contract  (e) .  By  this  agreement  it  is  commonly  stipulated,  that  on 
payment  of  the  pur  chase -money  within  a  time  specified,  a  legal  bill  of 
sale  shall  be  executed  to  the  purchaser,  to  be  prepared  at  his  expense, 
and  the  ship,  appurtenances,  &c.,  be  forthwith  delivered  to  him. 

Bills  of  sale  of  ships  are  of  two  kinds:  1.  The  grand  bill  (/)  of 
sale,  by  which  the  ship  is  transferred  from  the  builder  to  the  first 
purchaser.  2.  The  ordinary  bill  of  sale,  by  which  the  owner  of  a 
ship,  not  being  the  builder,  conveys  his  title  to  another. 

The  property  in  ships  and  in  parts  of  ships  is  also  frequently 
acquired  under  the  terms  of  a  special  agreement  between  the  ship- 
builder and  his  employer,  for  the  payment  of  the  price  agreed  upon, 

(a)  See  Judge  Story's  note  to  this  section  what  irregular  practice,  which  seems  to  have 
in  the  American  edition,  and   see  1   Inst.  received   the    sanction   of  the   courts,    the 
11  b.  182  a.     Meggadow  v.  Holt,  12  Mod.  grand  bill  of  sale  is  frequently  dispensed  with, 
Rep.  15.     Lr.thuller'a  case,  2  Salk.  443.  the  purchaser  from  the  builder  contenting 

(b)  3  Term  Rep.  406.  himself  with  the  builder's  certificate,  required 
(r)  5  Rob.  A.  R.  155.     See  also  Atkin-     by  the  3  &  4  Will.  4,  c.  55,  s.  25,  and  now 

son  v.    Malb,g,  2  Term    Rep.  462,   4f>6.  by  the  17  &  18  Viet.  c.  104,  s.  39,  to  be 

Sut ton   v.    Buck,  2  Taunt.   301.      Kent's  produced  to  the  Commissioners  of  Customs 

Commentaries  on   Commercial   and  Mari-  by  all   persons   applying   for    a  certificate 

time  Law,  Edinburgh  edition,  p.  127.  of  registry  of  a  ship 'not  previously   regis- 

(rf)  See  the  form,  Appendix.  tered.     See  the  cases  of  Woods  v.  Russdl, 

(e)  Wilkinson     on     Shipping,     p.    131.  5  B.  &  A.  942  ;  Goss  v.  Quinton,  4  Scott's 

Story's  Equity,  20.      Brewtster  v.  Clarke,  New  Rep.  471  ;  and   see,  as  to  this  prac- 

2  Mer.  75.     Lynn  v.  Chafers,  2  Keen,  521.  tice,  Wilkinson  on  Shipping,  pp.  68,  147. 
(/)  See  forms,  Appendix.     By  a  some- 
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by  stipulated  instalments,  during  the  progress  of  the  work  to  com- 
pletion. 

In  general,  under  a  contract  for  building  a  ship,  or  making  any- 
thing not  existing  in  specie  at  the  time  of  the  contract,  no  property 
vests  in  the  purchaser  during  the  progress  of  the  work,  nor  until  the 
vessel  or  thing  is  finished  and  delivered,  or  at  least  ready  for  delivery, 
and  approved  of  by  the  purchaser,  even  although  the  contract  contains 
a  specification  of  the  dimensions  and  other  particulars  of  the  vessel 
or  thing,  and  fixes  the  precise  mode  and  time  of  payment  (g) ;  but 
in   the   case  of   Woods  v.  Russell  (h) ,   it   was  laid  down  by  Lord 
Tenterden,  that  if  a  ship  be  built  upon  a  special  contract,  and  it  is 
part  of  the  terms  of  that  contract  that  given  portions  of  the  price 
shall  be  paid  according  to  the  progress  of  the  work — e.g.,  part  when 
the  keel  is  laid — part  when  at  the  light  plank — the  payment  of  those 
instalments  appropriates  specifically  to  the  purchaser  of  the  ship  so 
in  progress,  and  vests  in  him  a  property  in  that  ship :  and  that,  as 
between  him  and  the  builder,  he  is  entitled  to  insist  upon  the  com- 
pletion of  that  very  ship,  and  the  builder  is  not  entitled  to  require 
him  to  accept  any  other.    In  conformity  with  this  opinion,  the  Court 
of  Queen's  Bench,  in  the  case  of  Clarke  v.  Spence  (i),  decided,  that 
where  a  purchaser  contracted  with  a  ship-builder  to  build  him  a  ship 
for  a  certain  sum,  to  be  paid  by  instalments  as  the  work  proceeded — 
the  first  instalment  when  the  vessel  was  rammed :  the  second  when 
she  was  timbered ;  the  third  when  she  was  decked,  &c. — and  an  agent 
for  the  purchaser  was  to  superintend  the  building,  that  on  payment  of 
the  first  instalment,  the  property  in  the  portion  then  finished  became, 
by  virtue  of  the  contract,  vested  in  the  purchaser,  subject  to  the  right 
of  the  builder  to  retain  such  portion  for  the  purpose  of  completing  the 
work,  and  earning  the  rest  of  the  price ;    and  that  each  material 
subsequently  added  became,  as  it  was  added,  the  property  of  the 
purchaser  as  the  general  owner.     In  a  subsequent  case  (j),  it  was 
considered  by  the  Court  of  Exchequer,  that  the  contract  was  exe- 
cutory for  the  ship  when  finished,  and  therefore  that  the  property  in 
it  did  not  pass  while  the  ship  remained  in  progress  and  incomplete ; 
but  the  doctrine  laid  down  in  the  two  former  cases  was  expressly 
recognised. 

This  doctrine  of  appropriation  of  ships  in  the  course  of  their 
building,  seems  to  have  been  first  established  in  Scotland,  where  also 
the  special  contracts  which  have  given  rise  to  it  appear  to  have 
originated.  In  the  case  of  Simpson  v.  Duncannon's  Creditors  (k) 
a  vessel  was  contracted  for,  to  be  built  in  Scotland,  the  price 

(g)  Muchlowv.  Mangles,  1  Taunt.  318.  (t)  4  Adol.  &  El.  448 ;  6Nev.&Man.416. 

Sim?nons  v.  Swift,  5  B.  &  C.  857.     Rhode  See  also  Goss  v.  Quinton,  3  M.  &  G.  825. 

v.  Thwaites,  6  B.  &  C.  388.      Goode  v.  Wilkins  v.  Bromhead,  6  M.  &  G.  963.    Reid 

Langley,  7  B.  &  C.  26.      Atkinson  v.  Bell,  v.  Fairbanks,  22  L.  J.  206,  C.  P. 

8  B.  &  C.  277.     Carruthers  v.  Payne,  5  (j)  Laidler  v.  Burlinson,  2  M.  &  W.  G02. 

Bing.  270.     Dixonv.  Yates,5B.  &  Ad.  813.  See  also  Battersby  v.  Gale,  4  Adol.  &  El. 

Wood  v.  Bell,  5  E.  &  B.  772 ;  S.  C.  in  error,  458. 

6  E.  &  B.  355  j  25  L.  J.,  Q.  B.  158.  (£)  Faculty's  Coll.  1786,  no.  290.     Bell'* 

(h)  5  B.  &  A.  942.     See  the  form  of  a  Principles  of  the  Law  of  Scotland,  p.  486. 
contract  of  this  kind  in  the  Appendix. 
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to  be  paid  by  instalments — one  when  the  keel  was  laid,  another 
when  the  vessel  was  planked,  and  the  last  when  the  vessel  was 
launched :  the  builders  having  failed  after  the  first  payment,  it  was 
held  that  the  vessel,  on  the  principle  of  special  appropriation, 
belonged  to  the  employer,  from  the  time  of  laying  down  the  keel  (I) . 

In  the  case  of  Woods  v.  Bell  (m),  it  was  held  that  steam  engines 
designed  on  a  peculiar  plan,  for  the  reception  of  which  an  engine 
room  had  been  adapted,  as  also  iron  plates,  angle  irons  and  plankings 
pre-arranged  for  different  parts  of  a  ship,  though  not  rivetted  or 
fastened  to  her,  passed  as  against  the  assignees  of  a  bankrupt  builder 
to  the  purchaser.  What  was  the  intention  of  the  parties  to  the  con- 
tract ?  is  the  question  in  all  such  cases.  "  When,"  said  Lord  Campbell, 
C.  J.,  "  a  man  contracts  with  another  to  make  an  article  for  a  given 
price,  the  general  rule  is,  in  the  absence  of  all  circumstances  from 
which  a  contrary  conclusion  may  be  inferred,  that  no  property  passes 
in  the  chattel  until  it  be  completed  and  ready  for  delivery;  on  the 
other  hand,  where  a  bargain  is  made  for  the  purchase  of  an  existing 
ascertained  chattel,  the  general  rule,  in  the  same  absence  of  opposing 
circumstances,  is  that  the  property  passes  immediately  to  the  vendee, 
that  is,  that  there  is  at  once  a  complete  bargain  and  sale.  But  these 
general  rules  are  both  and  equally  founded  on  the  presumed  intention 
of  the  parties.  If  in  the  former  there  are  attendant  circumstances 
from  which  the  intention  may  be  inferred  that  the  property  shall  pass 
in  the  incomplete  and  growing  chattel  as  the  manufacture  of  it  pro- 
ceeds, or  even  in  ascertained  materials  from  which  it  is  to  be  carried 
to  perfection,  that  intention  will  be  effectuated ;  and  in  the  latter,  if  it 
appear  that  the  parties  intended  to  postpone  the  transfer  of  the  pro- 
perty till  the  payment  of  the  price  of  the  performance  of  any  other 
condition,  such  intention  will  be  upheld  in  the  courts  of  law." 

The  writers  (n)  on  maritime  law  inform  us,  that  if  a  ship  be  sold 
with  the  tackle,  apparel,  furniture,  and  other  instruments  thereto  be- 
longing, the  ship's  boat  is  not  conveyed  by  these  words ;  and  they 
found  their  opinion  upon  the  authority  of  those  parts  of  the  Digest 


(Z)  The  law  of  vendors  and  purchasers  of  be  of  great  utility  to  professional  men  whose 

ships  formed  no  part  of  the  design  of  the  assistance   is  likely  to   be  required  in  the 

author  of  this  Treatise;   and  his    present  sale,  conveyance,  and  mortgage  of  British 

Editor  would  not  thus  briefly  have  adverted  ships. 

to  it,  but  for  his  experience  of  its  import-  (m)  6  E.  &  B.  355  ;  25  L.  J.  (N.  S.)  148. 

ance,  and  his  wish  to  direct  attention  and  See   also   Baker  v.   Gray,  17    C    B    462 

acknowledge   his  obligations   to    Mr.    Wil-  Goss  v.  Quintan,  3  M.  &  G.  825.     Douglas 

kinson's  very  valuable  work  "On  the  Law  v.  Russell,  1  Myl.  &  K.  488.  • 

of  Shipping,  as  it  relates  to  the  Building,  (n)  Roccus,  note  20.     Straccha,  De  Na- 

nP!lS!ry»?ale»  Transfer,  and  Mortgages  of  vibtis,  pars.  2,  no.    12.     Molloy,  De  Jure 

British  Ships    including  the   Registry  and  Marit  book  2,  ch.  1,  s.  8.     The  latter  adds, 

I  railing  of  Ships  built   in    India."      This  that  if  a  ship  commit  piracy,  the  boat  is  not 

book,  winch  supplies  a  want  much  felt  in  forfeited,  and  refers  to  a  case  in  Roll.  Ab. 

the  profess.on,  ought  to  find  a  place  in  the  for  his  authority;  and  Beawes  has  followed 

library    of   every  mercantile    lawyer.      In  the    words    of   Molloy;     but    in    the    case 

htion   to   a  learned  analysis  of  all   the  referred  to  the  boat  is  not  mentioned.     See 

*  derided    in   the   courts    of  law   and  the  case  of  Shannon  v.   Owen  and  others, 

equity,   it   contains   a   variety    of  practical  1  Man.  &  Ry.  392. 
directions  and  forms,   which  cannot  fail  to 
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in  which  it  is  said  that  the  boat  is  not  a  part  of  the  ship  (6) ,  or  of  its 
apparel  (p) . 

In  the  case  of  Hoskins  v.  Pickersgill  (q) ,  a  question  arose  whether 
fishing  tackle  was  included  under  the  terms  "  ship  furniture/'  &c., 
in  a  policy  of  insurance  on  a  ship,  employed  in  the  Greenland  fishery. 
Lord  Mansfield  said,  there  was  no  doubt  that  the  boats,  rigging, 
and  stores  belonging  to  the  ship  were  included,  but  that  as  to  fishing 
tackle  it  must  depend  in  insurance  cases  on  the  usage  of  trade. 

In  a  case  (r) ,  decided  in  the  Court  of  Admiralty,  and  which  after- 
wards came  before  the  Court  of  Queen's  Bench,  the  principle  of  con- 
struction applicable  to  general  words  of  this  description,  has  been 
more  clearly  exemplified  than  on  any  former  occasion.  The  ship 
Dundee,  on  her  voyage  to  the  Greenland  fishery,  having  on  board 
the  necessary  stores  and  implements  for  the  taking  of  whales  and 
other  fish,  and  procuring  and  bringing  home  in  casks  the  oil  and 
blubber,  having  run  foul  of  another  vessel,  the  question  was, 
whether  those  stores,  implements,  &c.,  were  to  be  understood  as 
forming  part  of  the  ship  within  the  meaning  of  the  first  section  of 
the  53  Geo.  3,  c.  159,  by  which  the  responsibility  of  shipowners,  in 
case  of  loss  or  damage  occurring  without  their  fault  or  privity,  is 
limited  to  the  value  of  their  ship  and  the  freight  due,  or  accruing 
due,  for  and  during  the  voyage  in  prosecution,  or  contracted  for  at 
the  time  of  the  happening  of  such  loss  or  damage.  It  was  decided 
that  the  first  section  of  that  statute  was  to  be  construed  as  if  the 
words  f(  with  all  her  appurtenances,"  which  occur  in  many  sections 
of  the  Act,  had  been  inserted  in  it,  and  that  whatever  was  on  board 
of  a  ship  for  the  object  of  the  voyage  and  adventure  on  which  she 
was  engaged,  belonging  to  the  owner,  constituted  a  part  of  the  ship 
and  her  appurtenances  within  the  meaning  of  that  Act,  and  that  the 
owner  was  liable  to  the  extent  of  the  value  thereof. 

It  seems  also,  from  the  observations  of  the  court,  in  the  case  of 
Gale  v.  Laurie,  that  the  fittings  of  a  packet,  or  the  guns  of  a 
privateer,  would  be  included  in  the  word  "appurtenances."  The 
Master  of  the  Rolls,  in  a  recent  case,  appeared  to  approve  of  the 
opinion  of  Lord  Stowell  and  Lord  Eldon,  to  be  collected,  as  he 
thought,  from  their  judgments,  that  the  word  "  appurtenances " 
included  all  such  matters  as  are  incidental  to  the  working  of  a 
ship  (s)  ;  and  in  the  case  of  Woods  v.  Russell  (t),  the  rudder  and 
cordage,  bought  by  the  builder  specifically  for  a  ship  complete,  or 
nearly  so,  though  not  actually  attached  to  it  at  the  time  of  delivery 
to  the  purchaser,  were  considered  to  pass  with  the  ship. 

Ballast,  in  an  early  case,  was  held  not  to  be  furniture  in  a 
ship  (u),  for  although  in  some  cases  necessary,  it  is  not  always  so, 


(0)  Dig.  21,2,  44.  0)  Langton  v.  Norton,  Leg.  Ob.,  vol.  23, 

(p)  Dig.  6,  3,  1.  p.  524.     Feltham  v.  Clark,  1  De  Gex  &  S. 

(?)  Marsh.   Ins.  by   Shee,  5th  ed.  568 ;     312. 

Park    97.  (0  5  B.  &  Aid.  942. 

(r)  The    Dundee,    1    Hagg.     Rep.  109.         (ti)  Kynter's  case,  28  &  29  Eliz.  C.  P. 

Gale  v.  Laurie,  5  B.  &  C.  156.  Leon.  46,  47. 
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and  "  ships  may  be  laden  with  such  merchandises  as  are  convenient 
ballast  of  themselves/'  with  advantage  to  the  shipowner.  In  Lano  v. 
Neate  (v}}  a  ship  was  conveyed  with  all  stores,  tackle,  apparel,  &c., 
but  no  mention  was  made  of  "  kentledge/'  or  permanent  ballast, 
consisting  usually  of  pigs  of  iron  cast  in  a  particular  form,  or  other 
weighty  material,  which,  on  account  of  its  superior  cleanliness  and 
the  small  space  occupied  by  it,  is  now  frequently  preferred  to 
ordinary  ballast ;  but  Lord  Ellenborough  ruled  that  it  could  not  be 
considered  as  part  of  the  ship's  necessary  stores,  since  common 
ballast  might  have  answered  the  same  purpose. 


2.  Of  Title  by  Purchase  from  the  Master,  and  of  his  Authority 

to  Sell(w). 

The  master  of  a  ship  possesses,  as  more  fully  appears  in  different 
parts  of  this  treatise,  every  power  necessary  for  the  employment  and 
navigation  of  the  ship ;  but  he  has  not,  unless  in  a  case  of  extreme 
necessity,  authority  to  sell  the  ship ;  and  he  is  bound  seriously  and 
deliberately  to  try  every  other  expedient  to  raise  money,  before  dis- 
posing of  the  ship  or  any  part  of  the  cargo  (a?) .  And  with  a  view 
probably  to  prevent  the  opportunity  of  fraud,  which  the  allowance  of 
this  power  to  him  might  afford,  several  of  the  foreign  (y)  ordinances 
expressly  declare,  that  he  shall  not  sell  the  ship  without  a  special 
authority  for  that  purpose  from  the  owners ;  at  the  same  time,  how- 
ever, authorizing  him,  in  case  of  necessity,  to  borrow  money  upon 
the  credit  of  the  ship  or  its  furniture,  with  the  assent  of  his  crew. 
In  conformity  to  these  regulations,  Sir  Matthew  Hale,  when 
Chief  Baron  of  the  Exchequer,  is  reported  to  have  decided  upon  a 
case  (z)  referred  to,  and  argued  before  him,  that  the  sale  of  a  ship  by 
the  master  did  not  convey  the  property  to  the  buyer,  although  the 
sale  was  made  in  a  foreign  country,  in  a  case  of  inevitable  danger, 
the  ship  and  tackle  being  beaten  and  broken,  and  no  hope  of  saving 
any  part  of  them,  partly  on  account  of  the  tempest,  and  partly  on 
account  of  the  barbarity  of  the  inhabitants  of  the  country,  who 
carried  off  everything  that  was  cast  011  shore.  Perhaps,  however, 
there  might  in  this  case  be  some  circumstances,  not  noticed  by  the 
reporter,  which  might  lead  the  learned  judge  to  doubt  the  absolute 
necessity  of  a  sale,  or  to  think  the  buyer  a  party  to  the  misconduct 
mentioned  in  the  book.  In  a  case  that  came  before  the  Court  of 
King's  Bench  on  the  subject  of  hypothecation,  Lord  Holt  is  reported 
to  have  said,  "  The  master  has  no  authority  to  sell  any  part  of  the 


(v)  2  Stark,  105.  evidence  of  his  being  addicted  to  drunken- 

(«0  See  The  Australia,  1  Swab.  Adm.  ness  was  admissible 

Hep.   P.  C.,   480,  in  which  the  law  as  set  (y)   Consulat,    by    Boucher,     cap.    156. 

forth  in  this  section  is  approved  of.  Laws   of  Oleron,   art.   1 ;    of  Wisbuy,  art. 

(*)   Underwood  \.  Robertson,  4  Camp.  13;  of  the  Hanse  Towns,  art.  57.     French 

138.     A  Icockv.  Royal  Exchange  Assurance  Ordinance,   liv.    2,   tit.    1.     Du   Capitaine, 

Company,   13   Q.   B.   301,   where    it  was  art.  19.     Ordinance  of  Rotterdam,  art.  165; 

held,  that  on  the  question  whether  a  good  2  Magens,  107. 

judgment  had  been  exercised  by  the  master,  (z)  Tremenhere  v.  Tretillian,  1  Sid.  452. 
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ship,  and  his  sale  transfers  no  property;  but  lie  may  hypothe- 
cate" (a) .  And  in  a  subsequent  case  (b),  wherein  Lord  Chancellor 
Cowper  decreed  that  the  East  India  Company  should  pay  to  the 
owner  of  a  ship,  purchased  of  the  master  at  Batavia  for  their  use  by 
one  of  their  agents,  the  difference  between  the  real  value  and  the  sum 
paid  to  the  master,  with  interest  thereupon  at  the  rate  allowed  in 
India,  (which  decree  was  afterwards  affirmed  by  the  House  of  Lords), 
his  lordship  took  notice  that  the  sale  of  the  ship  was  not  necessary  : 
the  transaction,  indeed,  was  a  gross  fraud  between  the  master  and 
the  agent  of  the  company,  but  without  their  privity.  By  the  Con- 
solato  del  Mare,  the  master  is  allowed  to  sell  the  ship  if  worn  out  by 
age  (c) .  And  it  is  said  by  one  of  the  earliest  English  reporters,  that 
"  the  master  of  a  ship  may  in  some  cases  sell  the  ship,  although  it 
does  not  belong  to  him,  as  in  the  case  of  famine"  (d),  &c.  This 
author  does  not  cite  the  decision  of  any  court  as  an  authority  for  the 
observation.  The  exception,  however,  of  cases  of  extreme  necessity 
rather  fortifies  than  weakens  the  general  rule;  and  no  person  can 
safely  purchase  a  ship  of  the  master  in  any  case  which  does  not 
clearly  fall  within  the  principle  upon  which  the  exception  is  founded ; 
and  such  a  case  will  rarely  happen.  And  although  the  master  be 
himself  a  part-owner  of  the  ship,  yet  will  not  his  sale  thereof  be 
good  for  more  than  his  own  part,  for  the  interest  of  part-owners  is  so 
far  distinct,  that  one  of  them  cannot  dispose  of  the  share  of  another  ; 
whereas,  in  articles  of  ordinary  sale,  one  partner  may  in  general 
transfer  the  whole  property,  if  the  transaction  be  without  fraud. 

Since  the  publication  of  the  first  edition  of  this  book,  this  power 
of  the  master  has  been  a  subject  of  judicial  consideration  in  several 
courts.  The  British  ship  Glamorgan,  was  sent  on  a  voyage  from 
London  to  Antigua  and  back.  She  delivered  her  cargo  at  Antigua, 
took  in  her  homeward  cargo,  and  sailed  to  Tortola  to  join  convoy ; 
and  arriving  at  Tortola  in  a  leaky  state,  on  the  16th  of  November, 
1805,  was  there  sold  in  the  following  month,  under  an  order  of  the 
Vice -Admiralty  Court,  obtained  on  the  application  of  the  master  for 
a  survey,  and  a  report  of  surveyors  that  the  ship  was  totally  unfit  in 
her  then  state  to  proceed  with  her  cargo,  and  that  the  expense  of 
repairing  her  there  would  be  more  than  her  value  when  repaired. 
The  purchaser  procured  a  new  register  for  the  ship  at  Tortola,  and 
sent  her  from  thence  to  Nevis,  and  there  procured  another  new 
register,  and  sent  her  from  thence  to  Grenada,  where  she  took  in  a 
cargo,  with  which  she  arrived  safely  in  London,  in  July,  1806.  No 
fraud  was  found  to  exist  in  this  sale ;  and  the  court  being  of  opinion 
that  the  sale  could  not  be  sustained  under  the  authority  of  the  Vice- 
Admiralty  Court,  it  became  material  to  consider  whether  it  could  be 
sustained  as  a  sale  by  the  authority  of  the  master.  The  court  appear 
to  have  thought  that  it  could  not ;  but  the  point  was  not  judicially 


(a)  Johnson  v.  Shippen,  2  Lord  Raym.  (c)  By  Boucher,  cap.  156. 

984.  (d)  Jenkin's  Centuries,  p.  155. — Obser- 

(b)  ElMns  v.  East  India  Company,  1  P.  vation  at  the  end  of  case  17. 
Wms.  392 ;  2  Bro.  Parl.  Cases,  72. 
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decided,,  because  the  learned  judges  were  of  opinion  that,  supposing 
the  master  was  warranted  by  an  authority,  express  or  implied,  from 
his  owner  to  sell  the  ship  in  such  a  case,  still  it  was  necessary  that 
the  forms  prescribed  by  the  Register  Acts  should  be  complied  with ; 
and  nothing  of  this  sort  having  been  done,  the  original  owner  suc- 
ceeded in  his  action  against  the  purchaser  (e) . 

"In  the  first  place,"  said  Sir  William  Scott,  in  the  case  of  an 
American  ship  (/)  unreservedly  sold  by  her  master,  at  Sligo,  and 
afterwards  arrested,  on  behalf  of  her  owners,  by  admiralty  process, 
"  it  must  be  shown  that  there  was  a  necessity  for  the  sale,  and  then 
it  remains  to  be  considered  whether  it  was  such  as  by  law  would  give 
the  master  a  right  to  sell.  That  such  a  case  may  arise  I  am  not 
prepared  to  deny.  Suppose,  for  instance,  a  ship  in  a  foreign  country, 
where  there  is  no  correspondent  of  the  owners,  and  no  money  to  be 
had  on  hypothecation  to  put  her  into  repair.  Under  these  circum- 
stances, what  is  to  be  done  ?  The  ship  may  rot  before  the  master 
can  hear  from  his  owners  ;  and  therefore,  if  the  necessity  were  clearly 
shown,  with  full  proof  that  everything  was  done  optima  fide,  and  for 
the  real  benefit  of  the  owners,  the  court  might  be  disposed  to  sustain 
a  purchase  so  made."  And  again,  "  In  a  case  of  that  description,  I 
say,  strongly  put,  where  there  was  no  ground  for  suspicion,  although 
I  do  not  know  that  such  a  power  is  given  to  the  master  by  the  general 
maritime  law,  yet,  feeling  its  expediency,  this  court  would  strain 
hard  to  support  the  title  of  the  purchaser :  but  there  must  be  the 
clearest  proof  of  the  necessity;  it  must  be  shown,  not  only  that 
the  vessel  was  in  want  of  repair,  but  likewise  that  it  was  impossible 
to  procure  the  money  for  that  purpose." 

In  an  action  brought  on  a  policy  of  insurance  on  the  ship  Lady 
Banks,  which  had  been  sold  by  the  master  at  the  Isle  of  France,  the 
jury  having,  in  answer  to  the  questions  submitted  to  their  considera- 
tion by  the  learned  Judge  at  the  trial,  found,  first,  that  the  master 
appeared  to  have  acted  according  to  the  best  of  his  judgment ;  se- 
condly, that  the  sale  was  conducted  fairly  and  honestly ;  and,  thirdly, 
that  there  was  no  necessity  for  the  sale  of  the  ship — the  verdict  was 
entered  for  the  assured  for  an  average  loss  only,  and  not  for  a  total 
loss,  with  benefit  of  salvage,  which  the  assured  had  claimed  (g] . 

It  may  be  proper  to  mention  in  this  place  a  case  tried  very  soon 
after  that  which  I  have  last  cited,  arising  out  of  a  sale  of  a  part  of  the 
cargo  made  at  the  Cape  of  Good  Hope  by  the  master  of  a  ship  which 
had  been  wrecked  there.  The  authority  of  the  master  to  sell  the 

(e)  Reid  v.  Darby,  10  East,  143.     See  lished,  by  order  of  the  committee  for  manag- 

also,  as  to   the  authority  of  the  Vice- Ad-  ing  the  affairs  of  Lloyd's.    The  owners  of  part 

miralty  Court  to  order  a  sale  on  the  appli-  of  the  goods   shipped  on  board  the  Lady 

cation   of  the  master,  Hunter  v.  Prinsep  Banks,  afterwards  recovered  from  the  plain- 

and  others,  10  East,  378.     See  Hunter  v.  tiffs  in  this  cause,  in  an  action  for  breach  of 

Parlter,  7  M.  &  W.  322,  post,  p.  18.  duty,  for  not  delivering  at  their  place  of  des- 

(/)  The  Fanny  and  Elmira,  Edw.  Ad.  tination.  1   Bing.  243.     See  also  the   cases 

Hep.  117.  of  Soames  v.    Stigrue,  4   C.    &    P.    282; 

({/)  Maeburn  v.  Leckie,  tried  before  Lord  and  Gardner  v.  Salvador,   1  M.  &  R.  116, 

Chief  Justice  Dallas,  March  5th,  1822.     A  post    11 
printed  report  of  this  trial  has  been  pub- 
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cargo  depends  upon  the  same  principles  as  his  authority  to  sell  the 
ship.  The  goods  in  question  were  forty-two  chests  of  indigo,  which 
the  purchasers  sent  to  England,  and  which  were  found  upon  arrival 
here  to  be  damaged.  Several  other  chests  which  were  on  board  were 
also  saved  and  sold.  The  catalogue  for  sale  described  several  of  the 
packages  of  the  indigo  as  being  wet,  but  otherwise  in  good  order  :  the 
chests  were  not  opened  before  the  sale.  The  master,  acting  under  the 
advice  given  him  at  the  Cape,  thought  a  sale  the  best  thing  that  could 
be  done  for  all  concerned,  and  no  fraud  or  improper  motive  was 
imputed  to  him.  The  action  was  brought  by  the  owner  of  the  forty- 
two  chests  nominally  against  the  East  India  Company,  virtually 
against  the  persons  who  had  become  the  purchasers  at  the  Cape.  The 
sale  of  these  goods  under  these  circumstances  being  thought  unneces- 
sary, the  plaintiffs  obtained  a  verdict.  A  motion  for  a  new  trial  was 
made  in  the  ensuing  term,  but  no  rule  granted  (h) . 

The  decision  of  these  two  cases  is  comformable  to  the  opinion  of  the 
Court  of  King's  Bench,  in  the  case  of  the  Royal  Assurance  Company 
v.  Idle  (i),  which  was  a  writ  of  error  brought  on  a  judgment  of  the 
Court  of  Common  Pleas  in  an  action  of  covenant  on  a  policy  of  assur- 
ance on  freight  and  goods  effected  in  the  name  of  the  plaintiff,  and 
sealed  with  the  common  seal  of  the  defendants.  The  jury  found  that 
there  had  been  a  partial  loss  as  to  the  cargo,  and  a  total  loss  upon  the 
freight,  and  gave  their  verdict  for  the  plaintiff,  with  damages  for  such 
total  loss  on  freight,  subject  to  the  opinion  of  the  court  upon  a  case, 
of  which  the  following  is  the  substance  : — 

The  ship  set  sail  from  Quebec  to  London,  being  her  port  of  discharge 
in  the  United  Kingdom,  and  on  her  voyage  down  the  river  St.  Law- 
rence having,  by  an  unavoidable  accident,  struck  the  ground,  she 
immediately  sprung  a  leak.  Tempestuous  weather  came  on;  and 
after  every  endeavour  had  been  used  to  get  the  vessel  into  a  place  of 
safety,  and  when  all  the  crew,  with  a  number  of  men,  who  had  been 
procured  from  the  shore  to  assist  them,  were  exhausted  by  working 
at  the  pumps,  and  when  there  were  six  feet  water  in  the  hold,  and  the 
water  still  gaining  fast  upon  the  crew,  it  became  absolutely  necessary, 
for  the  preservation  of  the  lives  of  the  master  and  crew,  to  run  the 
vessel  on  shore ;  and  on  the  21st  November  she  was  accordingly  run 
ashore  in  Kamouraska  Bay,  about  ninety  miles  below  Quebec.  She 
took  the  ground  upon  the  outside  of  a  reef  of  rocks  at  the  entrance 
of  the  bay ;  and  the  ship  being  situate  in  the  tide  way,  and  immovable, 
was  there  exposed  to  the  full  force  of  the  river  St.  Lawrence,  and  in 
the  way  of  the  drift  ice  floating  down  the  same,  which  was  then  be- 
ginning to  form  in  great  masses. 

On  the  22nd  November  the  master  went  to  Quebec  and  acquainted 
two  of  his  owners,  resident  there,  with  his  misfortune,  and  after  his 


(Ji)  Freeman  v.  East   India  Company,  The  motion  for  a  new  trial  is  reported  in 

tried   before   Lord   Tenterden,   April    17th,  5  Barn.  &  Aid.  617. 
18-2-2.     A  printed  account  of  this  trial  also         (i)  3  Brod.  &  Bing.  151. 
was   published    with   Maeburn  v.   Leckie. 
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return  caused  two  surveys  to  be  made  of  the  ship  by  persons  of  com- 
petent experience  and  skill ;  and  it  being  the  opinion  of  the  surveyors 
that  she  lay  in  a  situation  of  imminent  peril  of  being  carried  away 
and  destroyed  by  the  ice,  and  that  it  was  prudent,  and  for  the  benefit 
of  all  concerned,  to  sell  her  and  her  cargo  as  soon  as  possible,  he 
accordingly,  under  the  direction  of  a  part-owner  of  the  ship  and 
cargo,  and  agent  at  Quebec  for  the  owners  thereof,  did  proceed  to  a 
sale  of  the  ship  and  cargo  by  public  auction  at  Quebec,  at  which  sale 
the  part-owner  attended. 

The  jury  found  that  the  master  had  acted  throughout  the  whole 
transaction  fairly  and  bond  fide  for  the  benefit  of  all  concerned ;  and 
that  the  sale  was  honestly,  fairly,  and  properly  conducted  and  directed 
with  a  view  to  the  interest  of  all  parties  concerned. 

The  ship,  contrary  to  all  reasonable  expectations,  survived  the 
winter  of  1810,  and  in  the  spring  of  1811  was,  at  a  great  expense, 
floated  and  carried  up  to  Quebec  by  the  purchasers  thereof,  and  after 
being  repaired  at  an  expense  of  546/.  6s.  2d.,  currency,  performed  a 
voyage  to  England  in  the  summer  of  1811,  and  brought  a  full  cargo. 

The  special  case  was  afterwards  turned  into  a  special  verdict, 
and  upon  the  facts  above  stated,  the  Court  of  Common  Pleas  held 
that  the  master  was  justified  in  making  the  sale  (j)  ;  but  the  case 
being  afterwards  brought  by  writ  of  error  before  the  Court  of  King's 
Bench,  that  court  called  on  the  counsel  for  the  defendants  in  error 
to  point  out  how  it  appeared  by  the  special  verdict  that  the  sale  was 
necessary;  and  after  hearing  some  observations  from  him  to  show 
that  the  necessity  was  to  be  inferred  from  the  finding  of  the  jury, 
expressed  a  clear  opinion  that  the  necessity  did  not  appear,  and 
awarded  a  venire  de  novo  for  the  purpose  of  trying  whether  it  existed 
or  not. 

In  the  subsequent  case  of  Reid  v.  Bonham  (K) ,  the  jury  having 
expressly  found  that  the  captain  had  a  justifiable  cause  of  selling  the 
ship,  the  Court  of  Common  Pleas  refused  to  disturb  the  verdict, 
although  the  circumstances  relied  upon  to  show  the  necessity  of  sale 
were  certainly  much  less  urgent  than  those  from  which  the  Court  of 
King's  Bench  in  the  previous  case  had  declined  to  infer  that  a  sale 
had  become  necessary.  But  one  very  learned  judge  differed  from 
the  rest  of  the  court,  and  wished  the  finding  of  the  jury  to  be  re- 
considered. 

"  First,"  said  Mr.  Justice  Richardson,  * '  as  to  the  necessity  of  sale, 
it  is  certain  the  assured  has  no  right  to  sell,  except  in  a  case  of 
strong  necessity ;  perhaps  he  is  not  confined  to  a  case  of  physical 
necessity,  but  the  necessity  must  be  such  as  would  induce  a  prudent 
man,  even  uninsured,  to  sell.  What,  then,  was  the  necessity  here  ? 
The  captain  contents  himself  with  1,200/.  when  he  had  12,000/.  at 
stake,  so  that,  if  he  had  been  uninsured,  the  loss  must  have  been 
10,800/.,  with  the  exception  of  the  amount  for  which  the  ship's 
stores  might  have  sold ;  whereas  the  loss  would  have  amounted  to 


(j)  8  Taunt.  705.  (ft)  3  Brod.  &  Biug.  147  ;  6  Moore,  397. 
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no  more  than  5,000/.,  if  the  ship  had  been  repaired  at  that  expense, 
and  had  completed  her  voyage.  There  was,  it  is  true,  some  diffi- 
culty in  raising  money,  Calcutta  being  an  expensive,  though  a  good 
place  for  repairs,  and  the  captain  attempted,  without  success,  to 
borrow  on  hypothecation  of  the  ship,  but  he  never  offered  to  hypo- 
thecate the  cargo,  as  he  ought  to  have  done.  It  appears  a  strong 
thing  to  say,  that  he  would  have  sold  the  ship  for  1,200/.  if  he  had 
been  uninsured.  My  Lord  Chief  Justice  and  my  learned  brothers 
seem  to  think  that  the  jury  have  concluded  this  point.  That  the 
captain  acted  honourably  there  can  be  no  doubt ;  but  I  should  wish 
it  to  be  again  considered,  whether  he  acted  for  the  benefit  of  all  con- 
cerned." This  opinion  of  Mr.  Justice  Richardson  is  consistent  with 
all  the  cases  above  cited.  The  difference  between  him  and  the  rest  of 
the  court  was  on  the  circumstances  of  the  particular  case,  not  on  the 
principle  of  its  decision  (/) . 

In  the  case  of  Robertson  v.  Clarke,  (m),  in  which  the  Court 
of  Common  Pleas  considered  a  sale  by  the  captain  justifiable,  it 
appeared  that  the  ship,  having  been  so  shattered  in  a  storm  that 
the  expense  of  repairing  her  would  have  exceeded  her  original  value, 
was  sold  bond  fide  for  the  benefit  of  all  concerned,  and  being  brought 
by  the  purchasers  to  a  place  where  she  might  have  been  completely 
repaired,  had  it  been  deemed  advisable,  was  there  broken  up.  Lord 
Gifford,  C.  J.,  in  delivering  the  judgment  of  the  court,  said,  "  This 
principle  may  be  clearly  laid  down,  that  a  sale  can  only  be  permitted 
in  case  of  urgent  necessity ;  that  it  must  be  bond  fide  for  the  benefit 
of  all  concerned,  and  must  be  strictly  watched.  Nothing  can  now 
impeach  the  correctness  of  this  principle ;  and  the  only  question  here 
is,  Did  the  evidence  establish  that  urgent  necessity  ?  The  jury  have 
come  to  the  conclusion  that  it  did,  and  after  hearing  the  notes  of  the 
learned  Judge,  who  presided,  I  am  of  the  same  opinion.  It  is  not 
disputed  that  the  sale  was  bond  fide,  and  it  is  clear  that  it  was  for 
the  benefit  of  all  concerned.  I  agree  that  it  is  not  sufficient  to  show 
that  the  sale  was  bond  fide,  and  for  the  benefit  of  all  concerned, 
unless  it  be  also  shown  that  there  was  urgent  necessity  for  its  being 
resorted  to ;  but  that  having  been  satisfactorily  proved  in  the  present 
instance,  the  verdict  cannot  be  disturbed  on  that  ground." 

The  cases  of  Cambridge  v.  Anderton  (w),  Allen  v.  Sugrue  (o), 
Irving  v.  Manning  (p),  Doyle  v.  Dallas  (q),  Gardner  v.  Salvador  (r)9 


(1)  The  case  of  Idle  v.  Royal  Exchange  Reid  v.  Bonham,  but  not  adverted  to  in  the 

Assurance  Company  was  decided  in  the  in-  judgment  of  the  court. 

terval  between  the  resignation  of  Chief  Jus-  (m)  1   Bing.  445  •  8  Moore,  622.     And 

tice  Gibbs  and  the  promotion  of  Mr.  Justice  see  the  judgment  in  Ireland  v.  Thompson, 

Richardson  to  the  Bench  of  the  Court  of  4C.  B.  168;  Knight  v.  Faith,  15  Q.  B.  649  j 

Common    Pleas.     The    case   of   Milles   v.  and  the  Segredo,  1  E.  &  A.  36. 

Fletcher,  1    Dougl.,  on  which  Chief  Justice  (ri)  2  B.  &  C.  691. 

Dallas  principally  relies  in  his  judgment,  is  (o)  8  B.  &  C.  565. 

not  cited  in  the  previous  editions   of  this  (p)  6  C.  B.  391. 

work.     The  course  pursued  by  the  Court  of  (q)  1  M.  &  Rob.  48. 

King's  Bench,  when  Idle  v.  The  Royal  Ex-  (r)  1  M.  &  R.  1 16.     See  also  R'ulgway  v. 

change  Assurance  Company  came  before  it  Roberts,  4  Hare,  113. 
in  error,  was  mentioned  in  the  argument  of 
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and  Soames  v.  Sugrue  (s),  all  of  them  actions  on  policies  of  insurance, 
in  which  the  propriety  of  sale  by  the  master  was  discussed  as  inci- 
dental to  the  question  whether  or  not  a  total  loss  had  occurred,  may 
be  usefully  consulted  on  this  point. 

"A  captain/'  said  Tindal,  C.  J.,  addressing  the  jury  in  the  case  of 
Soames  v.  Sugrue,  "  has  no  power  to  sell  except  from  necessity, 
considered  as  an  impulse  acting  morally  to  excuse  his  departure 
from  the  original  duty  cast  upon  him  of  navigating  and  bringing 
back  the  vessel.  If  he  has  no  means  of  getting  the  repairs  done  in 
the  place  where  the  injury  occurs  :  or  if,  being  in  a  place  where  they 
might  be  done,  he  has  no  money  in  his  possession,  and  is  not  able  to 
raise  any,  then  he  is  justified  in  selling,  as  the  best  thing  that  can  be 
done.  In  the  present  case,  it  appears  that  the  vessel  was  in  a  place 
where  the  repairs  could  be  done,  and  where  money  could  be  obtained, 
although  at  an  extravagant  expense.  Still  the  question  is,  Whether 
the  expenditure  was  so  great  that  no  prudent  man,  in  the  exercise  of 
a  sound  and  vigorous  judgment,  would  hesitate  as  to  the  propriety  of 
selling  ?  If  you  think  that  the  owner  himself,  had  he  been  on  the 
spot,  uninsured,  would,  in  the  exercise  of  a  sound  discretion,  have 
repaired  the  vessel,  or  that  if  an  agent  of  the  underwriters  had  been 
there,  he,  exercising  such  discretion,  would  have  repaired,  then  this 
captain  ought  certainly  to  have  done  so ;  but  if  they  would  not  have 
done  so,  then  I  think  this  captain  was  not  compellable  to  repair, 
and  the  sale  in  such  case  will  have  taken  place  under  a  justifiable 
necessity"  (t). 

(*)  4  C.  &  P.,  276.  See  also  Green  v.  voyage  in  the  course  of  which  repairs  have 

Royal  Ex.  Ass.  Cotnp  ,  6  Taunt.  68.  become  necessary,  or  their  estimate  of  the 

(t)  The  case  of  Soames  v.  Sugrue  is  cited  abilily  of  the  person  to  whom  they  are  to 

with  some  degree  of  caution  by  Chancellor  look  for  payment.  The  certificate  of  registry 

Kent  for  the  position,  that  the  inability  of  of  the  ship  Glamorgan  may  show  that  her 

the  master  of  an  insured  ship  to  raise  money  owners  are  merchants  of  opulence,  while  the 

for  repairs  in  a  place  where  but  for  his  want  names  on  the  certificate  of  the  ship  Grace 

of  money  they  might  be  done,  would  justify  are  unknown  to  the  cautious  tradesman,  who 

an  abandonment  of  the  ship  to  the  under-  requires  to  inspect  that  document  before  he 

writers  (1).  I  am  not  aware  that  this  has  sets  to  work.  Ought  the  signification  of 

been  determined  in  any  case  by  our  English  terms  in  common  use  in  mercantile  instru- 

courts  of  justice,  but  it  is  conformable  to  ments  to  contract  and  dilate  according  to 

the  doctrine  of  the  most  eminent  of  the  circumstances  of  this  description  ?  It  has 

French  writers  on  maritime  law.  been  held  (2) ,  that  where  a  ship  was  disabled 

There  is  some  difficulty  in  understanding  by  pei'ils  of  the  seas  from  pursuing  her 
how  the  liability  of  the  underwriter  can  be  voyage,  and  the  master,  to  defray  the  ex- 
affected  by  the  degree  of  credit  which  the  pense  of  repair,  having  no  other  means  of 
assured  may  enjoy  in  the  port  to  which  his  obtaining  money,  sold  part  of  the  goods 
ship  has  been  compelled  to  resort  for  repairs.  insui*ed,  and  applied  the  proceeds  to  the 
The  extent  of  the  indemnity  stipulated  in  repairs,  that  this  was  not  a  loss  of  goods  by 
the  contract  of  insurance  against  "  the  perils  perils  of  the  seas.  From  the  decision  in 
of  the  seas,"  the  for  tune  demer,  would  appear  several  cases  (3)  that  the  loss  of  a  voyage 
to  be  the  same,  whatever  may  be  the  opinion  could  not  make  a  constructive  total  loss  of  a 
of  foreign  shipwrights  of  the  risk  of  the  ship,  it  might  be  inferred  that  the  master, 


(1)  Comm.  on  Com.  &  Mer.  Law,  Edinb.  edit.  321. 

(2)  Sarquay  v.  Hobson,  2  B.  &  C.  7  ;  4  Bing.  131  ;  1  Y.  &  J.   347,  S.  C.     See  also 
Powell  v.  Gudgeon,  5  M.  &  S.  413.     Duncan  v.  Benson,  1  Exch.  545. 

(:5)  Pole  v.  Fitzgerald,  Willes'  Rep. 641 ;  4  Bro.  P.  C.  439.  Anderson  v.  Wallis,  2  M.  & 
S. -240.  I'ldkncr  v.  Ritchie,  ibid.  203.  Thornleij  v.  Hcbson,  2  B.  &  A.  513.  Doyle  v. 
Dallas,  1  M.  &  R.  48. 
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The  rule  established  by  those  decisions  has  more  recently  been 
elucidated  and  acted  upon  in  causes  of  possession  by  the  learned 
judge  of  the  Court  of  Admiralty,  Dr.  Lushington,  a  portion  of 


in  the  circumstances  supposed,  ought  to  wait 
until  he  has  communicated  with  his  owners, 
and  the  means  of  repairing  their  ship  have 
been  furnished  by  them.  It  will  be  remem- 
bered, also,  to  have  been  determined  that  a 
ship  was  not  seaworthy  which  sailed  from 
Mauritius  to  London,  during  the  master's 
incapacity  from  illness,  without  having  a 
person  on  board  competent  to  supply  his 
place  ( 1 ).  And  there  seems  little  difference  in 
principle  between  the  case  of  a  ship  un- 
provided with  competent  officers,  and  of  a 
ship  the  master  of  which  is  despatched  on 
a  distant  and  perilous  adventure  without 
cargo,  or  credit,  or  the  means  of  defraying 
the  expense  of  that  which  in  its  own  nature 
is  no  more  than  a  partial  loss. 

But  these  considerations  cannot  have 
escaped  the  attention  of  the  eminent  law- 
yers to  whose  writings  I  am  about  to  refer. 
Pothier  expresses  a  somewhat  doubting 
opinion  that  a  disabled  ship,  capable  of 
repair,  which  is  obliged  to  take  refuge  in  a 
port  where  the  means  of  repair  exist,  but 
where  the  master  has  neither  money,  credit, 
nor  friends,  may  be  considered  to  have  be- 
come so  circumstanced  par  fortune  de  mer, 
and  therefore  to  be  a  loss  within  the  policy. 
Emerigon  (2),  in  his  Traite  des  Assurances 
Maritimes,  coincides  in  that  opinion,  and  it 
is  also  adopted  by  Pardessus  and  Boulay 
Paty  (3).  But  the  commentator  on  the 
Ordonnance  de  la  Marine,  Valin,  is  the  au- 
thority on  whom  all  these  learned  foreigners 
rely  in  support  of  their  position  :  and  his 
opinion  is  so  clear  and  unhesitating  that  he 
denies  a  decision  to  the  contrary, pronounced 
by  the  Judges  of  the  Court  of  Admiralty  (4) 
at  Marseilles  to  be  law,  and  thinks  it  must 
have  proceeded  upon  grounds  which  do  not 
appear  from  the  Report  before  him. 

The  case,  as  cited  by  Valin,  was  as  fol- 
lows : — 

On  the  5th  of  September,  1754,  Candole, 
the  master  of  the  polacca  St.  Etu-nne,  bor- 
rowed, on  bottomry  and  the  security  of  his 
brother,  a  sum  of  1,000  livres,  from  Maurice 
Barratier,  for  a  voyage  to  the  Levant.  The 
maritime  interest  agreed  upon  was  10  per 
cent,  for  six  months,  and  at  the  same  rate 
for  any  longer  period,  not  exceeding  three 
years. 

After  a  year's  voyage,  Candole  died,  and 


the  command  of  the  vessel  devolved  on  the 
mate  Faudou. 

In  January,  1750,  the  vessel  arrived  at 
Cyprus,  and  on  the  '20th  of  that  month  the 
crew  presented  a  memorial  to  the  French 
consul,  requesting  that  the  ship  might  be 
examined  by  surveyors,  and  offering  to  re- 
embark  if  they  should  declare  her  to  be 
navigable. 

The  surveyors  reported,  that  if  the  ship 
were  repaired,  she  might  continue  navigable 
for  several  years.  The  repairs  were  estimated 
at  12, 000  piastres. 

On  the  23rd  of  the  same  month,  the  con- 
sul issued  an  order,  by  which  Faudou  was 
required  to  proceed  forthwith  to  the  repairs. 
Faudou  remonstrated,  excusing  himself  on 
the  ground  that  he  could  not  procure  money 
for  the  purpose.  The  consul,  notwithstanding, 
repeated  his  order. 

On  the  3rd  of  February,  Faudou,  having 
in  vain  endeavoured  to  borrow  money  on  any 
terms,  declared  "  that  he  abandoned  the 
polacca  to  be  disposed  of  by  the  consul  as  he 
might  think  best  for  the  advantage  of  the 
parties  interested." 

The  consul,  accordingly,  sold  the  ship 
for  901  piastres,  with  which  he  paid  the 
wages  of  the  crew.  The  vendee  repaired, 
and  afterwards  sent  her  to  sea. 

On  the  22nd  of  June,  of  the  same  year,  an 
action  was  commenced  by  Jean  Baptists  Ode, 
the  assignee  of  Maurice  Barratier,  by  whom 
the  money  was  lent  on  bottomry,  against  the 
representatives  of  Candole  and  his  brother, 
to  recover  the  100  piastres  which  they  had 
borrowed,  with  the  maritime  interest  agreed 
upon,  up  to  the  time  the  polacca  was  sold. 

The  defence  was,  that  the  ship,  having 
been  declared  innavigable,  she  had  been 
abandoned  to  the  insurers  and  the  lenders 
on  bottomry,  who  had  therefore  no  claim 
beyond  the  amount  realised  by  the  sale. 

To  this  the  plaintiff  replied,  first,  that  the 
captain  had  not  submitted  a  consulat,  or 
formal  report,  to  the  consul,  and  that  by 
reason  of  that  omission,  there  were  no  means 
of  ascertaining  whether  the  condition  of  the 
vessel,  at  the  time  of  her  sale,  was  the  result 
of  her  vice  prop  re  or  of  perils  of  the  sea. 

Secondly,  that  the  vessel  had  not  been 
declared  absolutely  innavigable,  but  only 
innavigable  without  repairs  ;  that  Faudou's 


(1)  Clifford  v.  Hunter,  M.  &  M.  103. 

(2)  See  Emerigon,  Traite  des  Assurances,  tit.  "  Innavigabilite,"  and  Pothier  du  Contrat 
d 'Assurance,  cap.  3,  s.  1. 

(3)  Boulay  Paty.     Cours  de  Droit  Commercial  Maritime.     "  De  1'  Innavigabilite." 

(4)  For  the  jurisdiction  of  the  Judges  of  the  Admiralty,  see  section  2,  of  title  2,  of  the 
Ordonnance,"  De  la  Competence  des  Juges  de  1'Ainiraute." 
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whose  admirable  judgments  in  two  cases,  the  details  of  which  afforded 
much  opportunity  of  judicial  discrimination,  and  in  which  he  upheld 


inability  to  procure  money  was  his  own 
affair,  or,  at  all  events,  a  circumstance  which 
could  not  affect  the  insurers  or  lenders  on 
bottomry. 

On  this  state  of  facts  the  court  decreed 
that  the  representative  of  Candole,  and  his 
brother,  were  liable  to  pay  the  bottomry 
loan  of  1,000  livres,  with  maritime  interest. 

"  I  don't  doubt,"  continues  Valin,  "  that 
the  decision  was  right,  and  that  it  proceeded 
upon  the  ground  that  Faudou,  the  substi- 
tuted captain,  not  having  made  a  formal 
report  to  the  consul,  or  taken  care  to  have 
inserted  in  the  surveys  the  fact  that  the 
innavigability  of  his  ship  had  been  occasioned 
by  bad  weather  and  sea  damage,  the  pre- 
sumption was,  that  it  proceeded  from  her 
own  inherent  defects." 

"  Had  his  papers  been  regular,  the  judg- 
ment could  not  have  been  in  favour  of  the 
lender  on  bottomry,  for  the  inability  of 
Faudou  to  borrow  money  for  the  purpose  of 
repairs,  placed  him  in  the  same  position  as  if 
the  means  of  repairing  the  vessel  did  not 
exist  in  the  place  where  she  lay." 

"  It  is  true,  that  it  would  be  dangerous  to 
admit  such  an  excuse  without  investigation, 
for  the  captain  might  allege  it  falsely,  to  the 
injury  of  the  assurers  and  lenders  on  bot- 
tomry. Certainly  it  would  deserve  no 
attention,  if  there  were  goods  on  board  the 
ship  which  might  have  been  sold.  But 
Faudou  was  a  substituted  captain  ;  and  it  is 
further  to  be  particularly  noted,  that  the 
ship  was  in  a  foreign  country,  between  which 
and  the  residence  of  his  owners  there  was 
probably  no  opportunity  of  correspondence, 
and  where,  therefore,  it  is  by  no  means  won- 
derful that  the  captain  of  a  ship,  without  any 
cargo,  should  find  himself  also  without 
credit." 

"  Under  such  circumstances,  I  repeat,  the 
case  is  the  same  as  if  there  had  been  no 
materials  or  workmen  in  the  place  to  exe- 
cute the  repairs ;  so  that  if  Faudou  had  done 
the  needful  to  prove  that  the  bad  condition 
of  his  ship  did  not  proceed  from  her  inherent 
defect,  the  bottomry  lender  must  have  failed 
in  his  suit,  without  prejudice  to  his  claim 
upon  the  proceeds  of  the  sale"  (1), 


In  our  courts,  as  will  be  seen  from  the 
decisions  cited  in  the  text,  the  authority  of 
the  master  to  sell  his  ship  has  been  most 
frequently  the  subject  of  consideration  in 
cases  of  insurance,  many  of  which  have  been 
discussed  on  the  assumption  that  the  same 
circumstances  which  would  justify  the  sale 
of  an  uninsured  ship,  as  between  the  owners 
and  the  master,  and  sustain  the  title  of  a 
purchaser  from  him,  will  also  suffice  to  esta- 
blish a  claim,  on  the  part  of  the  owners  of 
an  insured  ship,  for  a  total  loss  against  un- 
derwriters. The  facts  of  a  particular  case 
may  justify  reasoning  of  this  description,  but 
it  must  always  be  remembered  that  there  is 
no  such  head  of  insurance  law  as  loss  by 
sale  (2).  That  which  in  its  own  nature  is 
not  a  total  loss,  cannot  be  converted  into  one 
by  any  act  of  the  master.  The  propriety  of 
the  master's  conduct  in  the  sale  of  his  ship, 
and  the  liability  of  the  insurers  on  their  con- 
tract, are  questions  perfectly  distinct. 

A  constructive  total  loss  occurs  when,  by 
means  of  the  perils  insured  against,  a  ship 
has  sustained  such  injury  that  a  prudent  and 
discreet  owner,  uninsured,  looking  at  the 
cost  of  repairs  and  the  intrinsic  value  to  him 
of  the  ship,  under  all  the  circumstances 
attending  her,  when  repaired,  would  not 
repair  her  (3). 

A  master  may  be  justified  in  selling  his 
ship  when,  being  without  any  practically 
useful  means  of  advising  with  his  owners,  he 
finds  her  in  such  a  condition  from  any  cause 
or  combination  of  causes,  as  from  recent 
damage,  imperfect  construction,  bad  mate- 
rial, old  age,  and  decay,  that  she  cannot 
safely  proceed  on  her  voyage  without  repairs, 
which  he  has  not  the  means  of  obtaining,  or 
only  at  a  cost  exceeding  the  amount  which, 
looking  at  her  probable  value,  after  their 
completion,  a  prudent  and  discreet  owner 
would  think  right  to  incur  (4). 

What,  then,  is  the  meaning  of  the  rule  so 
frequently  inculcated,  that  the  master,  incase 
of  a  misfortune  to  his  ship,  must  do  his  "best 
for  the  benefit  of  all  concerned  ?" 

A  ship,  driven  into  port  by  sea  damage,  in 
itself  but  trifling,  is  discovered  on  survey 
to  be  in  a  state  of  general  and  perilous  decay. 


(1)  Valin,  Comm.  sur  1'Ordonnance,  liv.  3,  tit.  6,  art.  46. 

(2)  Per  Mr.  Justice  Bayley,  in  Ganliner  v.  Salvador. 

(3)  Young  v.  Turin,  2  Scott,  N.  R.  752.     Cazalet  v.  St.  Barbe,  1  T.  R.  187.     Valin, 
Com.  liv.  3,   tit.  6,  art.  46.    The   agreed  value  in  a  valued  policy  has  no  bearing  on  this 
<|iicstion.     Young  v.    Turing,  Manning  v.  Irving,  1  C.  B.  Rep.   174.     Irving  v.    Man- 
ning, 2  C.  B.  787 ;  6  C.  B.  391.     Benson  v.  Chapman,  7  Scott,  N.  R.  627. 

(4)  The  Fanny  and  Elmira,  ante,  p.  8.     Soamcs  v.  Sugrue.  ante.  p.  12.     Consulat.by 
Boucher,  cap.  245,  ss.  764,  760. 
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the  sale  of  ships  by  their  masters  on  the  ground  of  necessity,  cannot 
properly  be  omitted  here  : — 

What,  said  the  learned  judge,  is  a  summary  of  this  case?  (u) 
The  master  leaves  England  with  a  ship  in  such  a  state  that 
after  a  few  weeks  she  is  in  want  of  repair ;  he  goes  to  the  Savannah 
without  any  credit  even  for  the  necessary  expenses  of  the  ship  given 
to  him  by  the  owner,  arid  his  owner  does  not  appoint  any  agent 
whatever  at  the  port  of  lading ;  a  bill  is  drawn  for  those  necessary 
expenses  ;  the  owner  refuses  to  pay  it,  and  does  not  pay  until  nearly 
a  year  after.  The  ship  grounds  on  a  mud  bank  in  consequence  of  a 
hurricane,  and  having  been  got  off,  drives  again  ashore,  from  which  posi- 
tion of  peril  she  is  finally  rescued  and  brought  to  anchor  under  the 
pilot's  orders ;  further  expenses  are  the  consequence ;  the  owner 
declines  forwarding  any  credit  whatever  when  informed  of  that 
occurrence ;  he  does  not  know  the  extent  of  the  damage  or  the 
amount  of  the  expense,  and  he  has  reason  to  hope  the  money  may  be 
procured  upon  bottomry ;  but  it  turns  out  that  the  ship  is  utterly 
unseaworthy ;  that  the  expenses  of  repair  would  exceed  her  value ; 
that  she  is  known  to  be  unsound,  and  bottomry  becomes  impossible. 
A  sale  is  advised  by  all  the  authorities,  and  the  only  alternative  was 
to  await  an  answer  from  the  owner,  which  must  occupy  eight  weeks, 
and  such  delay  would  have  swallowed  up  the  whole  value  for  which 
the  ship  sold,  even  if  the  creditors  had  not  arrested  the  ship  by 
process  at  Savannah,  and  sold  her  to  pay  her  debts.  A  shipowner 
who  sends  out  his  ship  not  in  good  repair,  and  neglects  to  insure 
her,  and  furnishes  the  master  with  no  credit  at  all,  must  be  pre- 
pared to  expect  that  in  case  of  disaster  much  loss  will  ensue. 
I  am  of  opinion  that  this  sale  was  justified  by  necessity,  and  the 
whole  transaction  appears  to  me  to  have  been  conducted  with  good 
faith ;  the  best  advice  was  procured — all  rational  means  taken  to 
procure  money  on  bottomry,  and  the  sale  was  by  public  auction.  I 
shall  restore  the  ship  to  the  American  purchaser,  with  demurrage  and 
costs.  I  think  any  other  course  must  be  fraught  with  injustice. 

And  in  another  case  (v): — On  the  1st  of  February,  1855,  the  ship, 


The  master   is  satisfied  of  her  inability  to  damage  resulting  from  recent  perils  of  the 

complete    her    voyage    without     extensive  sea,  and  of  damage  attributable  to  other  and 

repairs,  and  that  the  cost  of  them  must  be  older  causes,  preserving,  for  the  satisfaction 

such  as  to  create  a  grave  doubt  if  an  imme-  of  all  whose  interests  may  be  affected  by  his 

diate  sale  would  not  be  more  for  the  interest  acts,  the  evidence  which  will   enable  them 

of  her  owners.     In  resolving  that  doubt,  if  also  to  distinguish   the  one  from  the  other, 

he   means    fairly   and   reasons   rightly,   his  and  thereby  adjust  their  respective  losses, 

knowledge  that  the  ship  is  insured  will  not  It  is  in  this  sense  only  that  the  master  can 

influence   his  judgment.     Fraudulent  state-  be  said  to  discharge  his  duty  to  all  concerned, 

mentsor  suppressions  in  protests  andsurveys,  at  least,  if  the  insurers  are  included  amongst 

followed  by  a  hasty  sale  or  by  extravagant  them.     See  upon  this  subject,  Weskett  on 

repairs,    may  seriously    affect  the  interests,  Insurance,  tit.,  Repairs;  and  for  the  rule  of 

but  cannot  extend  the  legal  liability  of  the  the   master's  conduct,  when    masters  were 

underwriters.     His  duty  to  them  is  no  other  part-owners,  and  ships  unprotected  by  insur- 

than  the  duty  of  an  honest  servant  of  an  ance,  the  Consolato,  by  Boucher,  cap.  245, 

honest  employer,  to  those  with  whom  that  ss.  754,  760. 

employer  has  contracted.     Whether  he  pro-  (u)  The  Glasgow,  Swab.  p.  151. 

ceeds  to  a  sale,  or  gives  orders  for  repairs,  (v)  The  Margaret  Mitchell,  1  Lush.  382. 
he  should  carefully  ascertain  the  amount  of 


16  Owners  of  Ships.  [PART  I. 

being  under  charge  of  a  pilot  on  her  voyage  from  Bombay  to  Canton, 
grounded  near  Woosung,  and  her  cargo  was  thereupon  discharged. 
On  the  4th  of  April  the  ship  was  got  afloat  and  brought  by  a  steamer 
into  Shanghai.  The  ship  struck  the  ground  again  at  the  entrance  of 
the  dock,  and  received  further  damage.  The  master  states  in  his 
affidavit  that  whilst  the  ship  was  on  the  bank  at  Woosung,  and 
afterwards  in  dock,  he  had  surveys  made,  and  applied  for  advice  to  the 
consignees  of  the  charterer  and  to  Lloyd's  agents.  It  does  not 
appear  that  the  owner  had  any  agent  at  Shanghai,  or  that  the  master 
was  provided  with  any  credit  at  that  place,  or  any  where  in  its  vicinity. 
Under  such  circumstances  the  master  resorted  to  the  best  means  in 
his  power  to  obtain  advice  for  the  regulation  of  his  conduct.  The 
consignees  of  the  charterer  were  the  persons  to  protect  the  interests  of 
the  charterer  and  to  enable  the  master  to  fulfil  the  charter  if  prac- 
ticable ;  the  duty  of  Lloyd's  agents  was  to  protect  the  interest  of  the 
insurers,  and  that  duty  necessarily  includes  the  duty  of  preventing  the 
ship  from  being  unnecessarily  abandoned  or  sold,  or  incurring 
expenses  for  which  the  insurers  would  be  liable.  A  specification  of 
the  repairs  was  then  made  out,  and  advertisements  for  tenders  were 
circulated.  The  master  states  that  there  were  at  Shanghai  only  two 
persons  who  could  do  such  repairs ;  that  their  estimates  were  40,000 
and  42,000  dollars;  and  that  the  vessel  when  repaired,  according  to  such 
estimates,  would  not  be  warranted  to  pass  Lloyd's  surveyor ;  that  the 
consignees  refused  to  advance  money,  and  that  he,  the  master, 
advertised  for  bottomry  in  vain.  He  then  states  the  expense  and  risk 
of  keeping  the  vessel  on  the  beach  until  he  could  hear  from  his 
owner ;  and  it  appears  from  another  that  had  the  ship  remained  in 
dock  at  Shanghai,  the  dock  dues  at  ^630  a  day  would  have  amounted 
to  more  than  she  was  worth.  He  advised  with  Lloyd's  agent  and 
with  the  members  of  a  well-known  house  of  trade,  and  they  all 
advised  him  to  sell.  A  sale  by  auction,  in  lots,  was  then  advertised. 
Richards  was  the  highest  bidder  for  the  hull,  but  by  the  advice  of 
Captain  King,  who  had  surveyed  the  ship,  it  was  bought  in  ;  Captain 
King,  however,  found  no  more  could  be  obtained,  and  after  a  com- 
munication was  made  to  the  agents  of  the  charterers,  Richard's 
offer  was  finally  accepted.  The  proceeds  were  paid  to  the  agents  of 
the  charterers,  who  remitted  them  to  the  owner.  If  this  statement 
be  true  I  think  no  reasonable  doubt  can  be  entertained  that  the  sale 
was  justified  by  the  necessity,  for  the  only  alternative  was  to  beach 
the  vessel  and  wait  some  eight  or  nine  months  for  orders  from  the 
owner ;  in  the  interim  the  vessel  must  have  been  so  deteriorated  as 
to  be  nothing  worth. 

^  And  again  (w)  : — The  general  principle  sanctioned  by  mari- 
time law  is  that  the  master  has  not,  as  master,  any  authority 
to  sell;  that  necessity  alone  will  justify  such  a  sale  and  render 
the  transaction  valid.  This  necessity  is  to  be  judged  of  by  all  the 
circumstances;  I  will  mention  some  of  them.  1.  The  state  and 
condition  of  the  vessel.  2.  The  consequences  of  not  proceeding  to 

(MJ)  The  Glasgoio,  supra,,   and   see  the    Eccl.  &   Adm.    Ren.,   and    the  Australia. 
Segrcdo,  otherwise   the   Eliza   Cornish,  1     P.  C.  1  Swab.  480. 
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sell.  3.  The  facilities  of  communication  with  the  owner.  4.  The 
resources  of  the  master  or  the  total  absence  of  such  resources.  5.  In 
some  degree,  too,  the  power  and  means  of  the  owner  to  avert  a  sale. 
The  law  inclines  against  sales  of  this  description,  and  throws  the 
burden  of  strict  proof  upon  the  purchaser,  for  it  is  his  duty  to 
ascertain  the  authority  under  which  the  master  acts,  or  the  circum- 
stances which  render  a  sale  imperatively  necessary;  and  from  this 
proof,  save  where  there  has  been  a  decree  of  a  competent  court,  no 
formality  can  release  him. 

It  has  been  decided  also  in  the  Court  of  Admiralty  that  whether 
the  onus  of  proving  the  necessity  of  sale  against  the  original 
owner  attaches  to  a  second  purchaser,  depends  upon  the  circum- 
stances of  each  case  (x)  ;  that  the  omission  by  the  first  purchaser 
from  the  master  to  comply  with  the  Ship  Registry  Act,  (8  &  9 
Viet.  c.  89,  ss.  37,  38,)  does  not  affect  the  title  of  a  subsequent 
purchaser  (y)  ;  that  a  shipwright  surveying  the  ship  with  a  view  to  its 
sale  may  be  justified  in  becoming  the  purchaser  (z)  ;  that  the  owner, 
if  dissatisfied  with  the  sale  of  his  ship  by  his  master  abroad,  must 
seek  recovery  with  the  utmost  possible  promptitude,  or  he  may  be 
held  to  ratify  the  sale  by  acquiescence  (a) ;  and  that  the  owner  receiving 
the  proceeds  of  a  sale  of  his  ship  by  the  master  abroad  is  estopped 
from  disputing  such  sale,  as  are  also  parties  deriving  title  under  him 
with  knowledge  of  the  facts  (b). 

This  doctrine,  that  necessity  alone  can  justify  the  sale  of  a  ship  by 
its  master,  and  sustain  the  title  of  a  purchaser  from  him,  is  in  strict 
conformity  with  the  laws  of  other  maritime  nations.  In  France,  the 
rule  is,  that  the  master  cannot  sell  his  ship  without  a  special  autho- 
rity from  his  owners,  unless  it  be  so  damaged  as  to  be  no  longer 
capable  of  navigation  (c).  In  the  United  States,  the  decisions  of  our 
courts  have  been  maintained ;  and  it  has  been  held,  that  in  cases  of 
extreme  necessity  the  master  may  sell  in  a  foreign  country,  but  not 
in  the  country  where  his  owner  lives  (d). 

What  circumstances  of  distress  or  damage  will  constitute  such  a 
case  of  urgent  necessity  as  may  enable  a  master  to  convey  to  a  pur- 
chaser an  indefeasible  title  to  his  ship,  it  is  more  difficult  to  deter- 
mine (e) .  A  learned  writer  has  cited  with  approval  the  rule  suggested 
by  Mr.  Justice  Richardson,  when  at  the  bar,  in  the  case  of  Reid  v. 
Darby:  "  So  long  as  the  subject  matter  which  the  master  is  entrusted 
to  navigate  continues  as  a  ship,  and  capable  of  navigation  with  such 
repairs  as  are  to  be  had,  he  cannot  sell  it ;  he  can  only  sell  the  mate- 
rials when  it  is  broken  up,  or  become  a  mere  wreck."  Cases  may, 
perhaps,  occur  in  which  this  rule  would  be  considered  too  strict  (/) , 
but  it  is  one  to  which  prudent  purchasers  will  find  it  their  interest  to 

(ar)  The  Australia,  P.  C.  Swab.  480.  150  ;  Story's  Abbott,  p.  10.     See  also  Phil- 

(y)  Ibid.  lipps  on  Insur.,  vol.  2,  p.  317;  Emerigon, 

(z)  Ibid.  vol.  1,  pp.  591    and  892;  Valin,  art.   46, 

(a)  Ibid.  tit.  6. 

(b)  The  Margaret  Mitchell,  Swab.  382.  (e)  See  the  Law  Magazine,  No.  27,  art.  3, 

(c)  Pardessus,  Cours  de  Droit  Comtner-  Mercantile  Law. 

cial,part3,tit.  1.  (/)  Earr  v,    Gibson,  3   M.  &  W.  390. 

(d)  Scull  v.  Briddle,  2  Wash.   Cir.  R.     Cambridge  v.  Anderton,  2  B.  &  C.  691. 
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attend.  "The  master/'  said  Baron  Parke,  delivering  the  judg- 
ment of  the  Court  of  Exchequer,  in  a  late  case  (z),  "  has,  by  virtue  of 
his  employment,  not  merely  those  powers  which  are  necessary  for  the 
navigation  of  the  ship,  and  the  conduct  of  the  adventure  to  a  safe 
termination,  but  also  a  power,  when  such  termination  becomes  hope- 
less, and  no  prospect  remains  of  bringing  the  vessel  home,  to  do  the 
best  for  all  concerned,  and  therefore  to  dispose  of  her  for  their  benefit. 
It  is  a  case  of  necessity  when  nothing  better  can  be  done  for  the 
master's  employers/' 

A  person  employed  by  the  master  to  superintend  the  sale  may  law- 
fully pay  over  the  proceeds  to  him  or  his  employers  (a) . 

In  foreign  countries,  attempts  have  been  made  to  evade  the  effects 
of  these  restrictions,  by  procuring  a  sentence  of  condemnation  and 
sale  of  a  ship  as  unfit  for  service  from  some  court  or  judge  having 
jurisdiction  in  maritime  affairs.  In  France  such  condemnation  is 
required,  and  is  deemed  sufficient  to  protect  the  title  of  a  bond  fide 
purchaser,  even  when  obtained  by  the  fraud  of  the  master,  against 
whom  the  owners  must  seek  their  remedy  (b) . 

But  no  such  jurisdiction  (c)  is  known  to  the  law  of  England  (d). 
The  condemnations,  as  they  are  called,  sometimes  made  abroad, 
upon  the  survey  and  report  of  captains  or  carpenters,  have  no  binding 
force  in  this  country,  but  the  fact  upon  which  they  profess  to  be 
founded  may  be  again  litigated  by  the  parties  interested  in  disput- 
ing it.  This  was  successfully  done  at  a  trial  before  Lord  Ellen- 
borough,  of  a  case  (e)  in  which  the  ship  Grace  having  been  driven  on 
shore  at  Rio  Bueno,  in  Jamaica,  in  a  gale  of  wind,  was  surveyed  by 
four  masters  of  ships,  in  pursuance  of  an  order  of  the  deputy  of  the 


(2)  Hunter  v.  Parker,  7  M.  &  W.  322.  appears  he  did.     If  the  agent  cannot  or  will 

(a)  Ireland  v.  Thompson,  4  C.  B.  168.  not  assist,  and  if  himself  and  his  owners  are 

(&)  Pardessus,  Cours  de  Droit  Commer-  without  any  other  friends  who  are  ready  to 

cial,  vol.  3,  tit.  •'  De  I' Acquisition  des  Na-  come  forward   and  furnish   him   with   the 

vires."  necessary  supplies,  what  can  be  done  better 

(c)   Lord   Stowell,  in   the    case    of   the  than   make  application    to    the    Court    of 

Fa  nny  and  Elrnira,  above  cited,  speaks  of  Admiralty?"     But  the  convenience  of  this 

an  appeal  by  the  master  to  such  a  court  for  practice  may  well  be  doubted  from  Valin's 

authority    to    sell    in    terms   of  approval,  experience  of  its  effects  :  "  Un  capitaine  ou 

"  There  is  a  very  convenient  practice,  which  maitre  ne  s'avise  pas  de  vendre  son  navire, 

obtains  in  the  Courts  of  Vice- Admiralty  in  mais  quand  il  veut  s'en  defaire,  il  trouve 

the  West  Indies,  where,  the  fact  of  distress  aisemmt  le  secret  de  lefaire  condamner,  du 

being  proved,  the  transaction  is  not  left  to  mains  y  en  a-t-il  assez  d'exemples  pour 

the  master,  but  a  sale  is  ordered  under  the  qu'onpuisse  penser  sans  jugement  temeraire 

superintendence  of  the  court  itself."     And  qu'l  y  a  eu  des  nauires  conda nines,  qui  ne 

again,  in   the   case  of  the    Warrior  (1},  a  merit  aient  pasdel'etre,  mats  quand  il  n'y  a 

cause  of  possession,  in  which  he  refused  to  pas  de  preuvelde  la  friponnerie,  il  n'y  a 

restore  to  the  real  owner  a  ship  which,  after  pas  may  en  de  la  punir." — Valin,  Cornm. 

ineffectual   attempts   to   obtain    money  for  sur  1'Ordonnance,  liv.  2,  tit.  1  art.  19. 
necessary   repairs,  was  sold  by   the  master        (rf)  See,  however,  the  3  &  4  Will.  4,  c.  55, 

under   the    order    of    the  Vice-Admiralty  s.  8. 

Court  of  the  Mauritius,  the  same  learned         (e)  Hay  man  and  others  v.  Moulton  and 

judge  observed,  ''What  is  the   master  to  others,  Sitt.    at  Guildhall,    Nov.    1,    1803. 

do  ?     Common   sense,  as  well  as  the  law,  There  is  a  report  of  this  case  in  5  Esp.  N. 

point  out  that  he  should,  in  the  first  place,  P.  C.  p.  65.     Ridgway  v.  Roberts.  4  Hare, 

apply  to  the  agent  of  the  owner,  which  it  103. 


(1)  Dodfion'sAd.  Rep.  288. 
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naval  officer,  appointed  by  the  governor  of  the  island  to  inspect 
ships  on  their  arrival  there,  and  sold,  on  their  opinion,  as  a  wreck,  for 
less  than  a  third  of  her  value,  but  afterwards  got  off,  very  little 
injured,  and  after  slight  repairs,  brought,  with  a  cargo,  to  England. 

The  owners  being  dissatisfied  with  this  sale,  brought  their  action 
to  try  its  validity ;  and  it  appeared  by  the  evidence  of  her  master, 
and  of  three  masters  of  ships  who  had  surveyed  her,  that  they  had 
paid  very  little  attention  to  the  ship  itself,  which  was  never  pumped 
before  they  made  their  report;  but  they  swore  that  they  thought 
a  sale  the  most  prudent  step  to  be  taken,  on  account  of  the  difficulty, 
expense,  and  hazard  of  removing  her  from  her  situation,  and  the  little 
resources  that  her  master  had  for  such  a  purpose.  The  plaintiffs 
contended,  that  the  master  of  a  ship  could  not  dispose  of  her  in  any 
case ;  or  that  admitting  him  to  have  this  power  in  a  case  of  abso- 
lute necessity  (/),  such  necessity  did  not  exist  in  this  instance,  and 
the  whole  transaction  was  a  gross  fraud. 

The  Chief  Justice,  Lord  Ellenborough,  told  the  jury,  that  although 
the  master  had  no  general  authority  to  sell,  he  had  an  implied  autho- 
rity, in  cases  of  extreme  necessity,  to  act  for  the  benefit  of  all  con- 
cerned, exercising  a  sound  discretion,  such  as  the  owner  himself  would 
exercise  if  he  were  upon  the  spot ;  and  that  in  extreme  cases,  and 
extreme  cases  only,  he  had  power  to  sell,  as  in  the  instance  of  a 
wreck  which  could  not  be  got  off,  and  ought  not  to  be  left  to  perish 
absolutely.  And  he  desired  the  jury  to  consider  whether  there  was 
such  a  necessity  as  would  have  induced  the  owner  himself  to  sell  if  he 
had  been  present ;  and,  if  they  thought  there  was  such  a  necessity, 
then,  whether  the  sale  in  this  instance  was  fraudulent  ? 

In  the  course  of  the  trial  no  regard  was  paid  to  the  authority  of 
the  deputy  naval  officer,  whose  situation  certainly  gives  him  no 
manner  of  jurisdiction  on  such  a  subject.  In  commenting  upon  the 
evidence,  the  Chief  Justice  adverted  particularly  to  the  circumstance 
of  one  of  the  surveyors  having  bid  at  the  sale,  and  another  become  a 
purchaser  before  the  ship  left  the  island ;  and  observed,  that  it  might 
be  a  useful  lesson  to  teach  such  persons,  that  by  accepting  the  office 
of  surveyor,  they  elected,  not  to  become  purchasers,,  and  not  to  derive 
any  benefit  from  the  sale. 

And  at  a  subsequent  trial  of  an  action  (g},  brought  to  recover  the 
value  of  a  ship,  condemned  and  sold  at  Tobago,  as  incapable  of  repair, 
his  lordship  said,  that  he  considered  a  proceeding  of  this  sort,  not  as 
the  sentence  of  a  court  pronounced  for  the  captors  of  a  captured 
vessel,  but  rather  as  the  inquisition  of  a  sheriff,  for  the  purpose  of 
information  to  those  who,  under  certain  circumstances,  have  the  power 
of  selling  the  ship.  Such  an  inquisition  is  not  conclusive  upon  the 
party  whose  property  is  in  question. 


(/)  As  to  this  (the  degree  of  necessity  this  work,  p.  10.  As  to  necessity  being  an 
which  will  justify  a  sale  of  the  ship  by  the  excuse  for  the  violation  of  a  positive  law,  see 
master),  see  the  authorities  and  reasoning  Lord  Stowell  in  the  Generous,  2  Dods.  328. 
collected  in  2  Phillipps  on  Insurance,  307,  (g)  Andrews  v.  Glover.  Sitt.  after  Trin. 
et  seq.t  and  the  note  to  Story's  edition  of  T.,  46  Geo.  3,  at  Guildhall. 
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In  the  case  of  the  ship  Grace,  the  sale  was  considered  to  be  fraudu- 
lent; but  in  those  of  the  ship  Glamorgan,  and  the  ship  Lady  Banks  (h) , 
the  sale  was  thought  to  be  fair  and  well  intended ;  and  the  former 
was  made  under  an  order  of  the  Court  of  Vice-Admiralty  of  Antigua, 
founded  on  the  proceedings  usual  on  such  occasions — viz.,,  a  petition 
of  the  master  to  the  court  for  a  survey,  a  commission  of  a  survey, 
report  of  surveyors,  decree  of  the  judges  adopting  the  report,  petition 
of  the  master  for  a  sale,  and  a  commission  of  sale  directed  to  the 
marshal  of  the  court.  Yet  in  this  case  also,  the  Court  of  King's 
Bench  decided,  that  the  Vice-Admiralty  Courts  abroad  have  no  autho- 
rity to  decree,  upon  the  mere  petition  of  the  master,  the  sale  of  a  ship 
reported  upon  survey  to  be  uriseaworthy,  and  not  repairable,  so  as  to 
carry  its  cargo  to  the  place  of  destination  without  an  expense  ex- 
ceeding the  value  of  the  ship  when  repaired  (i) . 


;3.  Of  Title  by  Capture  and  Condemnation. 

Another  mode  of  acquiring  property  in  a  ship  is  by  capture  from 
an  enemy  in  time  of  war,  legalized  and  sanctioned  by  a  sentence  of 
condemnation  in  a  court  of  the  capturing  power,  constituted  accord- 
ing to  the  law  of  nations  (k).  In  this  case,  however,  if  the  capture 
is  made  by  a  ship  belonging  to  his  Majesty,  the  prize  is  formally 
condemned  to  the  king,  and  the  value  distributed  among  the 
captors ;  and  if  the  capture  is  made  by  a  private  ship,  in  which 
case  the  sentence  is  in  form  a  condemnation  to  the  captors,  a 
sale  will  always  be  the  most  convenient  mode  of  ascertaining  the 
value,  both  for  the  purpose  of  distribution  among  the  captors,  and  of 
payment  of  the  (/)  duties  to  the  king  (m)  ;  and  the  Acts  of  Parlia- 
ment which  give  to  prizes  the  privileges  of  British  ships,  presume  a 
sale  thereof,  and  provide  regulations  accordingly,  as  will  appear  in 
the  next  chapter. 

There  appears  to  be  no  settled  and  uniform  rule  established  in 


(h)  Ante,  p.  8.  lence  is  not  conclusive  as  to  those  facts."  See 
ft)  Hdd  v.  Darby,  10  East,  143.  Starkie  on  Evidence,  vol.  3,  p.  Ilb2.  And 
(k)  Molloy,  b.  l,cc. 2 and  3.  Asseviedov.  if  founded  in  injustice,  as  where  thedefen- 
Cambridge,  10  Mod.  77.  Goss  v.  Withers,  dant  had  never  been  summoned,  the  courts 
2  Burr,  690.  "The  sentence  of  a  foreign  will  not  give  effect  to  it.  Saunders  on  Plead- 
Court  of  Admiralty  of  competent  jurisdiction  ing  and  Evidence,  vol.  2,  p.  52,  and  the 
pronounced  in  rein  is  conclusive  against  all  cases  there  cited.  See  also  Henderson  v. 
the  world  as  to  the  existence  of  the  ground  on  Henderson,  6  Q.  B.  288. 
which  the  court  professes  to  decide."  Smith's  (/)  By  34  Geo.  3,  c.  70,  ships  of  war, 
Leading  Cases,  3rd  ed.,  vol.  2,  p.  452,  citing  made  prize,  are  exempt  from  duty. 
Xernurdiv.Mottenx^Douxl.dl*.  Baring  (m) "  Prize,"  said  Lord  Sto well,  "  is  alto- 
v.  Claggett,S  B.  &  P.  201.  Pollordv.Bell,  gether  a  creature  of  the  crown.  No  man 
8  T.  H.  434.  Bolton  v.  Gladstone,  5  East,  has  or  can  have  any  interest  in  it  but  what 
155.  Don  v.  Lippman,  5  Cl.  &  Fin.  1.  he  takes  as  the  mere  gift  of  the  crown." 
"If,"  says  Mr.  Siarkie,  "it  be  a  general  See  the  Elsebe,  5  Rob.  173,  in  which  the 
sentence  of  condemnation  without  assigning  power  of  the  crown  to  direct  the  release  of 
any  reason,  the  courts  will  consider  that  it  property  secured  as  prize  before  adjudication, 
proceeded  upon  the  grounds  of  the  ship  being  and  against  the  will  of  the  captors,  was  af- 
the  property  of  an  enemy;  but  if  the  sentence  firmed.  See  also  the  Thetis,  1  Hagg.  231. 
profess  to  be  made  on  particular  grounds,  1  Blackstone,  by  Christian,  259,  note.  Vat- 
set  forth  in  the  sentence,  and  which  appear  tel's  Law  of  Nations,  b.  3,  c.  15. 
pot  to  warrant  the  condemnation,  the  Ben-- 
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practice  among  nations  as  to  the  precise  period  at  which  property  is 
devested  by  capture.  By  some  writers,  and  in  some  nations,  this  has 
been  held  to  take  place  after  a  possession  of  twenty-four  hours ;  by 
others,  not  until  the  prize  has  been  carried  infra  prcesidia  (ri) — an 
expression  of  very  doubtful  meaning  as  applied  to  maritime  warfare. 
Lord  Stowell  has  said,  that,  in  his  apprehension,  "  by  the  general 
practice  of  the  law  of  nations,  a  sentence  of  condemnation  is  at  pre- 
sent deemed  generally  necessary,  and  that  a  neutral  purchaser  in 
Europe  during  war,  looks  to  the  legal  sentence  of  condemnation  as 
one  of  the  title-deeds  of  a  ship,  if  he  buys  a  prize  vessel"  (d) .  Such 
a  sentence  was  thought  necessary  in  this  country  to  devest  the  title 
of  the  original  owner,  and  give  a  valid  title  to  the  purchaser  under 
captors  more  than  a  century  ago ;  and  a  ship  taken  from  an  English- 
man by  a  French  squadron  in  the  year  1691,  and  sent  into  Bergen  in 
Norway,  and  there  sold,  coming  afterwards  into  this  country,  was 
claimed  by  the  original  owner,  and  decreed  to  be  restored  to  him  by 
a  sentence  of  the  Court  of  Admiralty,  affirmed  afterwards  upon  appeal 
to  the  delegates  (p) ;  and  upon  the  ground,  that  a  legal  sentence  of 
condemnation  cannot,  according  to  the  law  of  nations,  be  pronounced 
by  a  consul  or  minister  of  the  belligerent  power,  in  the  country  of  a 
neutral  power  to  which  the  prize  may  have  been  taken,  ships  have 
been  restored,  by  the  judgment  of  the  Court  of  Admiralty,  to  their 
original  owners,  as  well  upon  recapture  from  the  purchaser  (q),  as 
upon  arrest  in  a  port  of  this  country  (r) .  In  one  case,  the  ship,  while 
in  the  hands  of  a  neutral  purchaser,  had  been  taken  by  the  French 
and  carried  into  a  Spanish  port,  and  there  condemned  by  the  French 
consul  as  prize,  but  that  condemnation  had  been  reversed  on  appeal  to 
the  Superior  Prize  Court  at  Paris,  and  the  ship  restored  to  the  pur- 
chaser. These  facts,  however,  were  held  not  to  alter  the  case,  or  give 
validity  to  the  title  of  the  purchaser. 

When  this  practice  of  condemnation  in  a  neutral  port,  by 
the  consul  of  a  belligerent  state,  was  first  challenged  in  the 
Court  of  Admiralty  of  England,  it  was  treated  by  Lord  Stowell 
as  a  pretension  altogether  without  authority.  "  I  must  deem," 
he  said,  "the  act  of  this  French  consul  a  licentious  attempt  to 
exercise  the  rights  of  war  within  the  bosom  of  a  neutral  country." 
Lord  Kenyon,  in  the  Court  of  King's  Bench,  a  few  months 
after,  emphatically  approved  of  this  decision,  and  said,  that  "  the 
case  had  been  determined  on  grounds  which  would  recommend 
it  to  all  who  filled  judicial  situations"  (s) .  In  the  United  States  also, 
it  has  been  held  that  the  exercise  of  such  a  jurisdiction  is  inconsistent 
with  the  law  of  nations  (t) . 

The  principle  upon  which  these  decisions  were  founded  is,  that  a 
sentence  of  condemnation  as  prize  of  war  is  a  judgment  in  rem ;  the 
result  of  legal  proceedings  in  a  legitimate  court,  armed  with  com- 

(n]   March  110.     See  Vattel,  b.  3,  c.  13.         (r)  The   Kierlighett,  3   Rob.  A.  R.   96. 
(0)   1  Rob.  A.  R.  139.  And  the  Prosperous,  Dec.  1800. 

( p)  The  ship  Constant  Mary, 3  Uob.  A.R.         (*)  Havelock  v.  Rockwood,  8  Term  Rep. 
97,  note.     Thermolin  v.  Sands,  Carth.  423.     268.     Donaldson  v.   Thompson,   1    Camp. 
(?)  The  Flad-Oyen,  1  Rob.  A.  R.  135.        429. 

(t)  American  edition,  in  nolis,  p.  17, 
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petent  authority  upon  the  subject-matter,  and  over  the  parties  con- 
cerned ;  a  court  which  has  the  means  of  pursuing  the  proper  inquiry, 
and  enforcing  its  decision  by  reason  of  its  possession  of  the  res  ipsa, 
the  corpus,  which  is  the  subject-matter  of  it. 

According  to  this  principle,  a  ship  carried  into  a  neutral  port 
ought  not,  while  remaining  there,  to  be  condemned  in  the  country  of 
the  captors ;  and  in  the  cases  of  the  Flad-Oyen  and  the  Herstelder  (u), 
Lord  Stowell  was  of  opinion  that  such  a  practice  was  not  authorized 
by  the  law  of  nations.  In  the  last  cited  case,  having  learnt  that  a 
Dutch  ship,  condemned  by  him,  and  which  was  described  as  lying  at 
Plymouth,  had  been  taken  on  capture  to  a  port  in  Norway,  and  lay 
there  at  the  time  of  adjudication,  he  declared  that  "  the  court  would 
not  condemn  a  vessel  lying  in  a  neutral  port,  and  directed  the 
registrar  to  amend  the  decree.  "  Upon  principle,"  said  the  same 
learned  judge,  in  the  subsequent  case  of  the  Heinrich  and  Maria  (v), 
which  was  that  of  a  British  ship  carried  into  Norway  by  a  Dutch 
privateer,  and  condemned  by  a  court  at  the  Hague,  "  it  is  not  to  be 
asserted  that  a  ship  brought  into  a  neutral  port  is  with  effect  pro- 
ceeded against  in  the  belligerent  country.  The  res  ipsa,  the  corpus, 
is  not  within  the  possession  of  the  courts,  and  possession  in  such 
cases  founds  the  jurisdiction."  But  having  been  satisfied  that  the 
High  Court  of  Admiralty  of  England  had  condemned,  as  prize  ships, 
lying  at  Leghorn  and  Lisbon,  when  the  sovereigns  of  those  ports 
were  not  engaged  in  a  common  war  against  the  enemy  of  this 
country,  and  had  also  issued  commissions  to  other  neutral  ports  for 
the  examination  of  prisoners  of  war  carried  into  them,  he  added, 
"  I  am  of  opinion  that  this  court  is  bound  against  the  true  principle, 
by  the  practice  which  it  has  not  only  admitted  but  applied.  The 
observation  of  Bynkershoek,  '  Injure  belli  quod  quis  sibi  sumit  hostibus 
tribuendum  esf — a  rule  true  in  all  instances — is  not  more  true  in  any 
instance  than  in  one  in  which  the  rights  and  interests  of  other  coun- 
tries, being  neutral,  are  so  directly  concerned.  How  far  the  superior 
court  may  consider  that  question  as  concluded  by  the  practice,  even 
an  inveterate  practice  of  this  court,  is  more  than  I  can  say ;  it  may 
deem  it  to  be  its  duty  to  recall  the  practice  of  this  court  to  the  proper 
purity  of  the  principle ;  but  sitting  here  and  observing,  as  I.  am 
judicially  bound  to  do,  the  course  of  judicial  administration  which  has 
prevailed,  I  do  not  feel  myself  authorized  to  uphold  the  sentences 
which  have  passed  in  this  court  over  prizes  carried  into  foreign 
ports,  and  disallow,  at  the  same  time,  the  validity  of  such  as  the 
enemy  has  pronounced,  under  circumstances  so  nearly  similar  as  not 
to  afford  ground  of  a  distinction  between  them,  which  appears  to  my 
judgment  sufficiently  solid."  To  this  decision  Lord  Stowell  adhered 
in  the  cases  of  the  Comet  [x]  and  the  Victoria  (y),  a  British  ship  con- 
demned as  prize  of  war  by  a  French  tribunal  while  lying  in  a  port  of 
Spain,  then  in  alliance  with  France,  afterwards  sold  upon  a  rupture 
between  them  by  order  of  the  Spanish  government,  purchased  by  a 

(u)  1  Rob.  A.  R.  113.  (3.)  5  Rob.  A.  R.  285. 

(v)  4  Rob.  A.  R.  34.  ()  Ed.  A.  R.  97. 
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Spaniard,  brought  by  him  to  England,  and  arrested  by  Admiralty 
process  at  the  suit  of  the  original  British  owner.  There  is, 
however,  a  material  difference  between  this  last  case  and  the 
two  preceding  ones,  for  as  to  states  in  alliance  with  the  captors  and 
at  war  with  the  country  to  which  a  captured  ship  belongs,  they  are 
considered  as  forming  one  community  with  the  captors ;  and  a  prize 
carried  into  such  a  state  may  be  legally  condemned  either  there  by  a 
consul  belonging  to  the  nation  of  the  captors  or  in  the  country  of  the 
captors  (z) . 

The  case  of  the  Heinrich  and  Maria  was  affirmed  by  the  lords  of 
appeal;  and  the  judgment  pronounced  by  Sir  William  Grant  (a) 
proceeds  upon  the  ground,  that  the  practice  of  Great  Britain  must 
have  the  effect  of  making  those  sentences  valid,  and  that  there  was  no 
equity  on  which  we  could  deny  the  validity  of  that  title  to  neutrals 
purchasing  of  the  enemy,  at  the  same  time  that  they  were  invited  to 
take  it  from  ourselves  (b) . 

The  doctrine  thus  sanctioned  by  the  practice  of  France,  Spain,  and 
Holland,  and  reluctantly  admitted  by  the  High  Court  of  Admiralty 
of  England,  has,  after  much  diversity  of  opinion,  been  adopted  by  the 
courts  of  the  United  States  (c) . 

The  Admiralty  Court  of  Prizes  has  jurisdiction  not  only  over  the 
question  of  prize,  but  over  all  its  consequences  :  it  may  restore  the 
ship  and  condemn  the  cargo,  and  give  or  refuse  freight  to  the  master 
of  the  ship  captured  according  to  the  nature  of  the  cargo  and  the 
circumstances  of  the  case  (d). 

If  a  neutral  state  seize  and  sell  a  vessel,  there  being  no  sentence  of 
condemnation,  the  property  in  the  vessel  is  not  changed  (e). 

Capture  by  pirates,  who  are  merely  robbers  at  sea  (/),  does  not 

(z)  The  Christopher,  2  Rob.  209.     The  (d]  Per  Buller,  J.,  in  Smart  v.  Wolfe,  3 

Betsey,  2  Rob.  210.   Oddy  v.  Bovill,  2  East,  T.  R.  3'23;  and  see  post,  general  average, 

472.  s.  12;  and  Hughes  v.   Cornelius,  2  Show. 

(a)  6  Rob.  A.  R.  138.  232.    Tompton  v.  Smith,  Sid.  320.  Le,  Caux 

(b)  "A  like  decision  was  in  the  interme-  v.  Eden,  2  Dougl.  594.  Mitchell  v.  Rodney, 
diate  time   made  by   Lord    Stowell   in   the  2  Br.  P.  C.  423.  Lindo  v.  Rodney,  2  Dougl' 
Comet,  5  Rob.  285,  and  again  in  theVictoria,  613. 

Edwards,  97."     The  doctrine  of  the  British         (e)   Wilson  v.  Forster,  6  Taunt.  25,  and 

courts  proceeds,  as  is  at  once  seen,  not  so  Marsh,   on    Ins.    by   Shee,    5th    ed.   447  j 

much  upon  its  supposed  correctness  in  point  and  see,    as  to    the    effect    of    a  condera- 

of  principle,  as   upon  the  general  usage  of  nation    by   a  foreign    court    of  a    British 

nations,  and  particularly  of  Great  Britain,  ship,   on    the   title  of  the  vendee,   Words- 

The   question  has  been  argued  upon   prin-  worth  v.  Larkin,  1   Esp.    288.      See   also 

ciple  in  the  Supreme  Court  of  the  United  Castriquev.  Imrie,  29  L.  J.  (N.  S.),  C.  P. 

States;  and  after  elaborate  discussion,  it  has  321,  and  30  L.  J.  (N.  S.)   C.  P.  177  ;  and 

been  finally  adjudged  that  a  condemnation  8  C.  B.  (N.  S.)  1  and  405;  also  Cammellv. 

of  prize  property,  while  lying  in  a  neutral  Seioell,  29  L.  J.  Ex.  350;  3  H.  &  N.  617; 

port  or  in  the  port  of  an  ally,  is  valid,  and  and  5  H.  &  N.  728,  as  to  foreign  judgments 

may  be  rightfully  proceeded  in  by  the  courts  in  rem  and  iu  personam,  and  the  binding 

of  the    captors.     Hudson    v.    Guestier,   4  effect  of  the   former.      See  also   the  Sold 

Cranch.   Rep.  293;  S.    C.  6  Cranch.    281.  JBuccleuyh,  3  W.  Rob.  220. 
The  Arabella  and  Madeira,*  Gall. 'Rep.QGS;         (/)  27  Ed.  3,  s.  2,  c.  13  ;  Year  Book,  2 

Story,  note  to  American  edition,  p.  16.  Rich.  3  ;  2  Jenk.  Cent.  p.  165  ;  and  see  as  to 

(c)  "  Placuit  gentibus,"  said  Lord  Stowell,  rebels  and  insurgents  against   the  govern- 
"  is  an  expression  of  Grotius,  in  my  opinion  ment  of  their  country  committing  piratical 
perfectly  correct,  as  intimating  that  there  is  acts,      The  Magellan  Pirates ,  1  E.  &  A. 
a  use  and  practice  of  nations  to  which  we  are  p.  83. 

now  expected  to  conform."     The  Heinrich 
and  Maria,  supra. 
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devest  the  property  of  the  owner ;  and  in  a  very  early  period  of  our 
history,  a  law  was  made  for  the  restitution  of  property  so  taken,  if 
found  within  the  realm,  belonging  as  well  to  strangers  as  Englishmen. 
But  capture  by  an  enemy,  in  the  exercise  of  war  between  two  nations, 
does,  according  to  the  law  of  nations,  wholly  devest  the  property  of 
the  owner,  and  transfer  it  to  the  captor  or  the  sovereign  of  his  state 
at  some  period  (h).  The  African  states,  having  acquired  the 
character  of  established  governments,  and  having  regular  treaties 
with  this  country,  were  not  considered  as  pirates ;  and,  therefore, 
in  the  case  of  a  British  ship  captured  by  the  Algerines,  and  sold 
under  the  authority  of  the  Dey  of  Algiers,  before  the  Spanish 
Consul,  to  a  merchant  of  Minorca,  who  transferred  it  to  a  British 
merchant  under  the  sanction  of  the  judge  of  the  Vice- Admiralty 
Court  at  Minorca,  the  Court  of  Admiralty  here  refused  to  award 
restitution  to  the  original  owner  (i) .  When  by  condemnation  a  com- 
plete title  has  vested  in  the  captors,  the  property  in  the  prize  relates 
back  to  the  time  of  the  capture,  and  an  assignment  by  the  captors  in 
the  meantime  is  valid  (j) . 

The  subject  of  restitution  on  recapture  will  be  mentioned  in  the 
chapter  on  salvage. 


4.   Of  the  Evidence  of  Property  in  Ships  absolute,  and  by  way 
of  Mortgage. 

It  has  been  observed  that  the  property  of  a  ship  is  now  always 
evidenced  by  written  documents ;  and  these  documents  not  only 
furnish  the  owner  with  proof  of  his  property,  but  also  enable  him  to 
dispose  of  it  when  the  ship  is  at  sea,  or  in  a  foreign  port.  When  a 
ship  is  here  in  the  country  of  its  owner,  and  a  delivery  of  actual  pos- 
session is  possible,  such  delivery  is  necessary  to  give  a  perfect  title  to 
the  buyer  in  case  of  a  sale  of  the  whole  ship ;  for  although,  as  between 
buyer  and  seller,  the  sale  may  be  completed  by  payment  of  the  price 
without  delivery  of  possession,  yet  if  an  execution  issue  upon  a  judg- 
ment against  the  seller,  the  sale  may  be  deemed  fraudulent  and  void 
as  against  the  party  who  obtained  the  judgment  (k) .  If,  again,  the 
buyer  suffer  the  seller  to  remain  in  possession  and  act  as  owner,  and 
the  seller  become  bankrupt  before  the  buyer  takes  possession,  the 
property  may  be  considered,  under  the  Bankrupt  Act,  as  remaining 
in  him,  to  be  disposed  of  for  the  benefit  of  his  creditors  (/) ;  but  if  the 

(fe)   Kale's  Treatise,  part  2,   ch.   28;  in  A.  134;  and  see  Boyson  v.    Gibson,  4  C.  B. 

Hargrave's  Law  Tracts,  p.    246.    Goss   v.  121. 

Withers,  2  Burr.  683;    1    Rob.  A.  R.  59;  (/)  By  virtue  of  the  stat.  6  Geo.  4,  c.  16, 

Marsh,  on  Insurance, 5th ed.,  by  Shee,  p.  394.  s.  70,  and  former  and  subsequent  statutes;  see 

(i)  The  Helena,  4  Rob.  A.  R.  3.  Monkhouse  and  others  v.  Hay  and  others,  2 

(j)  Stevens   v.    Bagwell,    15   Ves.    139.  Brod.  andBing.  114.  Hay\.Fairburn,<2B. 

Morrough  v.  Comyns,  1  Wils.  211.     Alex-  &  A.  193.  Hair  v.  Glennie,  4  M.  &  S.  240. 

ander  v.  Duke  of  Wellington,  2   Russell  &  JRobinsonv.  McDonnell,  5  M.  &  S.  2-28.    Ex 

M.  35.  parte  Burns,  1  Jac.  &  W.  378.     Kirkley  v- 

(k)  By  the  common  law  and  the  stat.  13  Hodgson,lB.  &C.588.  Philpot v. Williams, 

Eliz.  c.5.     Robinson  v.  McDonnell,  2  B.  &  2  Eden,  231.  With  respect  to  an  unfinished 
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buyer,  having  suffered  the  seller  to  remain  in  possession,  does  after  a 
time  take  possession  of  her,  and  the  seller  then  becomes  bankrupt,  this 
will  not  come  within  the  statute,  possession  having  been  taken  before 
the  bankruptcy  (m) . 

In  the  case  of  a  sale  or  agreement  for  sale  of  a  part  only,  it  is 
thought  sufficient,  if  the  vendor,  having  delivered  the  muniments  of 
his  title,  ceased  from  the  time  to  act  as  a  part-owner,  actual  delivery 
of  a  part  being  said  to  be  impossible  (n) .  This,  however,  should  be 
understood  with  some  limitation  ;  for  if  a  part-owner  has  actual  pos- 
session of  the  ship,  it  is  not  impossible  for  him  to  deliver  the  posses- 
sion ;  if  he  has  riot  the  actual  possession,  the  possession  of  the  other 
part-owners  may  reasonably  be  considered  to  be  the  possession  of  the 
vendee  after  the  sale.  But  when  a  ship  is  abroad,  a  perfect  transfer 
of  the  property  may,  at  the  common  law,  be  made  by  assignment  of 
the  grand  bill  of  sale,  and  delivery  of  that  and  the  other  documents 
relating  to  the  ship  (o) ,  as  the  delivery  of  the  key  of  a  warehouse  to 
the  buyer  of  goods  contained  therein  is  held  to  change  the  property 
of  the  goods,  according  to  the  rule  of  the  civil  law  (p)  ;  such  delivery 
in  each  case  being  not  merely  a  symbol,  but  the  mode  of  enabling  the 
buyer  to  take  actual  possession,  as  soon  as  circumstances  will  permit. 
And  the  legislature  has  recognised  this  mode  of  transfer,  and  intro- 
duced particular  regulations  respecting  it,  as  will  be  noticed  in  the 
following  chapter.  And  to  this  purpose,  in  the  case  ex  parte  Batson  (q), 
Dublin  was  esteemed  a  foreign  port  with  respect  to  a  ship  belonging  to 
owners  resident  in  England,  and  mortgaged  there.  In  such  a  case, 
however,  the  buyer  should  not  delay  to  take  possession  of  the  ship 
upon  its  return  to  this  country. 

The  law  of  England,  which  in  all  its  branches  favours  the  trans- 
mutation of  property  made  without  fraud,  as  considering  such 
transmutation  beneficial  to  commerce,  differs  in  this  particular  very 
materially  from  the  law  of  France ;  for  by  the  French  ordinance  (r) , 
all  ships  remain  subject  to  the  debts  of  the  seller,  until  they  have 
made  one  voyage  at  sea  under  the  name  and  at  the  risk  of  the  new 
purchaser,  unless  they  have  been  sold  under  a  decree ;  and  the  sale 
of  a  ship  at  sea  shall  never  prejudice  the  creditors  of  the  seller.  And 
Valin,  in  his  commentary  on  this  part  of  the  ordinance,  says,  that  the 
debts  here  meant  are  debts  of  every  description  due  at  the  time  of 
the  sale  :  and  in  another  place  (s)  he  informs  us  that,  according  to  the 

ship  appropriated  by  payment  of  instalments  (0)   Brotcn  v.  Heathcote,  1  Atk.  160.  Ex 
by  the  purchaser,  while  still  unfinished,  but  parte  Matthews,  2  Ves.  272,  and  Atkinson 
continuing  in  the  hands  of  the  builder  at  the  v.  Maling,  2  Term  Rep.  in  K.  B.  462.     Ex 
time  of  his  bankruptcy,  see  Clarkev.  Spence,  parte  Batson,  Co.  Bank.  Laws,  ch.  8,  s.  11 ; 
4  Ad.  &  El.  448,  where  a  ship  so  circumstanced  3  Bro.  Ch.  Ca.  362  ;  and  per  Kenyon,  Ch.  J., 
was  held  not  to  be  within  the  order  and  dis-  argueudo  in  Gordon  v.  East  India  Com- 
position of  the  bankrupt  with  the  consent  of  j)any,  7  Term  Rep.  in  K.  B.  234. 
the  owner,  and  therefore  not  to  pass  to  his  (p)  Dig.  41,  1,  9,  6. 
assignees.  (q)  Co.  Bank.  Laws,  ch.  8,  s.  11. 

(m)  RoMnson  v.  McDonnell,  2  B.  &  A.  (r)  Liv.  2,  tit.   10;  Des  Navires,  arts.  2 

134 ;  and  seepoxt,  as  to  Mortgages  of  Ships.  and  3. 

(n)   Addi*v   Baiter  and  others,  1  Arist.  (s)  Com.  on  the  French  Ordinance,  torn. 

222.     See  also  Gillespie  v.   Coutts,  Ambl.  1,  p  340. 
652. 
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general  law  of  France,  ships  like  other  movables,  cannot  be  hypo- 
thecated ;  and  that  in  those  parts  of  France  where  the  hypothecation 
of  movables  is  permitted,  the  hypothecation  continues  in  force  only 
during  the  possession  of  the  debtor  himself,  and  does  not  enable  the 
creditor  to  follow  the  property  into  the  hands  of  a  third  person.  It 
should  be  observed,  that  in  the  case  of  hypothecation,  according  to  the 
strict  meaning  of  that  word  in  the  civil  law  (t),  the  debtor  always 
continues  in  possession  of  the  thing  hypothecated. 


5.  Of  the  Liability  of  Owners  of  Ships  for  Repairs  or  Necessaries. 

It  seems  proper  in  this  place  to  take  notice  of  a  question  on  which 
formerly  much  misconception  existed — How  far,  and  under  what  cir- 
cumstances, the  legal  title  and  ownership  of  a  ship  attach  to  themselves 
the  responsibility  of  paying  for  repairs  or  necessaries  ordered  by  other 
persons  ?  A  notion  at  one  time  prevailed,  and  it  was  countenanced  by 
high  authority(w),  that  the  registered  owners  were  in  all  cases  liable 
for  repairs  done,  or  necessaries  supplied  to  a  ship,  and  actions  were 
continually  brought  against  persons  whose  title  appeared  complete 
upon  the  register,  when,  in  fact,  the  credit  had  been  given  to  others. 

The  title  to  a  ship  may  furnish  evidence  that  repairs  were  done,  or 
stores  supplied,  under  the  authority  and  upon  the  credit  of  the  legal 
owner,  as,  in  fact,  they  generally  are  ;  but  it  does  no  more,  and,  there- 
fore, if  it  appear  that  they  were  made  or  supplied  under  the  authority, 
and  upon  the  credit  of  another,  the  legal  owner  will  not  be  answer- 
able (v) .  Thus,  where  the  purchaser  of  a  ship,  in  the  interval  elapsing 
between  the  inception  and  completion  of  his  conveyance,  ordered  the 
master  to  take  her  to  a  shipwright  to  be  repaired,  which  was  done 
accordingly,  the  seller,  although  deemed  to  be  the  legal  owner  at  the 
time,  was  held  not  to  be  answerable  to  the  shipwright  (x).  "  The 
case,"  said  Lord  Ellenborough,  "  is  too  clear  to  require  argument.  It 
is  true  that  the  requisites  of  the  Act  have  not  been  complied  with ;  and 
it  is  true  that  the  owners  of  a  ship  are  liable  for  repairs  ordered  for 
them,  or  for  their  benefit,  by  their  master ;  but  it  was  never  heard  of, 
that  if  a  stranger  ordered  repairs  for  another' s  ship  or  carriage,  the 
owner  was  liable  for  such  repairs.  Suppose  a  pirate  ran  away  with 
a  ship,  would  the  owner  be  liable  for  repairs  ordered  by  him  ?  Now 
here  the  captain,  by  the  order  of  the  purchaser,  who  was  a  mere 
stranger  to  these  defendants  in  point  of  law,  directed  the  plaintiff  to 
make  the  repairs  :  how,  then,  can  the  defendants,  merely  because  they 
remained  as  owners  upon  the  register,  be  liable  for  repairs  ordered  by 
the  captain,  under  the  authority  of  a  stranger  to  the  defendants  ?  It 

(0  Dig.  13,  7,  9,  2.      Proprie  pignus  case  of  Reid  v.  Coe,  1  Cowp.  636;  and  see 

dicimus,  quod  ad  creditorem  transit ;  hy-  Holcroft  v.  Hoggins,  2  C.  B.  488. 

pothecam,cumnon  transit,  nee  possessio  ad  (v)  Mclver  v.  Humble,  16  East,  169. 

creditorem.  (#)  Young  \.  Br«wcfer,8East,10.    Baker 

(u)  See  Wcsterdell  v.  Dale,  1  T.  R.  306,  v.  Buckle,  7  Moore,  349. 
and  the  judgment  of  Lord  Mansfield,  in  the 
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would  be  contrary  to  the  credit  actually  given,  to  hold  the  defendants 
liable."  In  the  more  recent  case  of  Jennings  v.  Griffiths  (y),  the  de- 
fendant was  sued  for  repairs  done  to  a  ship,  on  the  ground  that  he 
was  the  registered  owner.  The  evidence  of  the  registry  was  rebutted 
on  the  part  of  the  defendant,  by  proof  of  the  transfer  of  his  interest 
by  bill  of  sale,  which  had  not  been  registered.  Lord  Tenterden  said, 
"  The  object  of  the  legislature  in  passing  the  Registry  Acts  was 
clearly  one  of  general  policy,  namely,  to  prevent  foreigners  from 
participating  in  the  advantages  which  it  was  intended  to  give  to 
British  shipping  only ;  and  the  use  of  the  registry  is  to  enable  the 
government  officers  to  ascertain,  at  all  times,  that  the  real  owners  are 
British  subjects.  Soon  after  the  passing  of  these  Acts,  the  leaning  of 
courts  of  law  in  their  construction  was  to  say  that  the  registered 
owners  of  ships  should,  at  all  events,  be  liable  for  repairs.  But  the 
subject  having  become  more  accurately  understood,  a  better  and  more 
correct  principle  now  prevails,  and  the  recent  cases  have  decided  that 
the  true  question  in  matters  of  this  description  is,  '  Upon  whose  credit 
was  the  work  done  ?'  That  question  would,  in  most  cases,  be  decided 
by  the  fact  of  legal  ownership — the  repairs  being  generally  done  for 
the  legal  owners.  But  it  may  so  happen  that  the  name  of  a  person 
may  be  retained  on  the  registry  after  he  has  ceased  to  be  beneficially 
interested  in  the  ship,  or  to  interfere  with  its  concerns.  In  the  case 
before  you,  it  does  not  appear  that  the  defendant  had  the  slightest 
knowledge  of  the  work  being  done,  nor  that  the  plaintiff  had  any 
reason  to  suppose  him  connected  with  the  vessel.  The  repairs  were 
ordered  by  the  direction  of  a  captain  appointed  by  a  stranger  to  the 
defendant,  and  that  too  whilst  he  was  residing  in  a  distant  part  of  the 
country.  The  question  for  you  to  consider  is,  Were  or  were  not  these 
repairs  done  upon  the  credit  of  the  defendant?"  So  in  the  case  of 
Trewhella  v.  Rowe  (z)y  where  a  ship  was  sold  in  the  interval  between 
an  order  for  stores  given  by  the  seller  and  the  delivery  of  them  on 
board,  the  purchaser  was  held  not  to  be  responsible  for  them,  although 
he  was  responsible  for  such  articles  ordered  by  the  master  after  his 
purchase. 

It  is  now  clearly  established  that  although  the  fact  of  a  person's  name 
appearing  upon  the  register  as  the  owner  of  a  ship  is,  if  unexplained 
or  uncontradicted,  some  evidence  of  his  liability  for  work  done  or 
orders  given  by  the  master  within  the  scope  of  a  master's  general 
authority,  the  question  in  such  cases  is  one  of  principal  and  agent,  and 


(y)  1   Ryan  and  Moody,   42.    See  also  whom  he  had  sold  the  ship  by  a  contract 

Harrington  v.   Fry,  1   C.  &  P.  289;  and  afterwards  cancelled  by  him,  and  void  under 

Curling  v.  Robertson,  8  Scott's  Jf.  R.  17  ;  the  Registry  Act  for  not  reciting  the  certifi- 

and  the  observations  on  the  case  of  Jennings  cate  of  registry.     In  the  subsequent  case  of 

v.  Griffiths,  by  Lord  Campbell,  in  Front  v.  Mitchenson  v.  Oliver,  in  which  a  bill  of  ex- 

Oliver.  22  L.  J.  353,  Q.  B.,  where  it  was  ceptions  was  tendered,  the  judgment  of  the 

held  (diss.  Erie,  J.),  that  there  was  evidence  Court  of  Exchequer  Chamber  agreed  with 

to  fix  the  registered  owner  with  liability  for  that  of  the  dissenting  judge, 
necessaries  supplied  to  a  ship  by  a  master         (z)  11  East,  435. 
not  appointed  by  him,  but  by  a  person  to 
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he  only,  whether  owner,  or  charterer,  or  intended  purchaser,  by  the 
authority  of  whom,  as  his  agent,  the  master  gave  the  orders,  is  liable 
upon  them  («). 

6.  Of  the  Liability  of  Charterers  and  Owners  pro  tempore. 

Upon  the  same  principle  have  been  determined  the  cases  in  which 
the  question  has  arisen,  whether  the  charterers  or  hirers  of  a  vessel 
for  a  specified  time,  or  adventure,  or  the  absolute  owners,  are  liable 
for  repairs  done,  or  stores  supplied  to  her.  Here  again  the  question 
has  been,  On  whose  credit  was  the  work  done,  or  the  goods  supplied? 
by  whose  servant  was  the  order  for  them  given?  In  Frazer  v. 
Marsh  (b),  the  defendant,  being  the  registered  owner  of  a  ship,  let 
her  by  charter-party,  for  a  given  number  of  voyages,  at  a  certain  rent, 
to  Walker,  who  was  then  the  captain  of  her,  and  who  afterwards 
ordered  stores  for  her  use,  which  were  supplied  by  the  plaintiff,  for 
the  value  of  which  the  action  was  brought.  Lord  Ellenborough  said, 
"  The  question  is,  whether  the  captain,  in  this  instance,  who  ordered 
the  stores,  were  or  were  not  the  servant  of  the  defendant,  who  is  sued 
as  owner  ?  and  as  they  do  not  stand  in  the  relation  of  owner  and 
master  to  each  other,  the  captain  was  not  the  defendant's  servant, 
and,  therefore,  the  latter  is  not  liable  for  his  act." 

In  the  case  of  Reeve  v.  Davis  and  others  (c) ,  which  was  assumpsit 
for  goods  sold,  work,  &c.,  the  defendants  were  the  registered  owners 
of  a  steam-vessel,  for  which  goods  were  supplied  and  work  done, 
chiefly  upon  orders  given  by  one  Thompson,  who  was  the  captain ; 
some  also  were  given  by  the  ship's  husband  and  the  engineers.  The 
vessel  was  let  to  Thompson  by  a  charty-party,  under  seal,  executed 
by  himself  and  the  defendant  Davis,  acting  for  himself  and  the 
other  owners.  By  this  charty-party,  the  defendant  hired  and  let  to 
freight,  and  Thompson  engaged  and  took  to  freight,  the  vessel  for 
twelve  months,  to  be  employed  in  carrying  passengers  and  goods 
between  London  and  Topsham,  in  Devonshire.  The  defendants  en- 
gaged to  keep  the  engine  in  repair,  Thompson  himself  to  do  all  other 
repairs ;  to  pay  all  wages  of  persons  employed  on  board  during  the 
term,  all  charges  attending  the  working  and  sailing  of  the  vessel, 
piloting  and  port-charges ;  to  indemnify  the  owners  against  all  debts, 
costs,  damages,  expenses,  &c.,  incurred  by  the  vessel,  or  any  person 
employed  on  board,  or  by  Thompson,  for  and  in  respect  of  the  said 
charter-party,  and  employment  of  the  said  vessel ;  to  pay  the  hire  of 
the  vessel  monthly ;  to  insure  in  the  name  of  the  owners ;  to  keep  all 
the  vessel  in  repair  except  the  engine ;  and  to  deliver  her  up  in  good 
repair  at  the  end  of  the  term.  The  owners  were  to  appoint  the 
engineers,  but  they  were  to  be  paid  by  Thompson. 

(a)  Mitchensonv.  Oliver,  5  E.  &B.  419;  455.     Hackwood  v.  Lyall,  17  C.  B.  124; 

25  L.  J.,  Q.  B.  39.     Myers  v.  Willis,  18  25  L.  J.  (N.  S.)  C.  P.  39.     Alexander  v. 

C.  B.  886.     Mackenziev.  Pooley,  11  Exch.  Dowie.l   H.   &  N.  152:  25  L.  J.  (N.  S.) 

638;  25  L.  J.  (N.  S.)  Exch.  124.     Brodie  Exch.  281. 

v.    Howard,    17    C.   B.    109.      Smith    v.  (ft)   13  East,  238. 

McGuire,  3  H.  &  N.  554;  27  L.  J.,  Exch.  (c)  1  Adel.  &  Ellis,  312. 
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The  plaintiff  was  unacquainted  with  the  above  contract;  and  it 
was  contended  that  the  defendants  were  liable,  as  owners  of  the  vessel. 
Lord  Denman  said,  "  The  question  is,  Who  were  the  contracting 
parties  ?  The  mere  circumstance  of  ownership  may  be  sufficient  to 
create  a  liability,  where  the  vessel  has  been  left  under  the  control  of 
a  party  who  has  given  orders,  if  no  intervening  ownership  has  been 
created ;  but  if  a  ship  is  let  out  to  hire,  I  do  not  see  how  the  owners 
are  liable  for  work  done  upon  it  by  order  of  the  party  hiring,  more 
than  the  landlord  who  lets  a  house." 


7.   Of  the  Rights  and  Liabilities  of  Mortgagees. 

Whether  the  mortgagee  of  a  ship  is  to  be  deemed  in  law  the 
owner  of  it — entitled  to  the  benefits,  and  liable  to  the  burthens  which 
belong  to  that  character — before  he  takes  possession,  was  formerly  an 
important  question,  on  which  persons  of  eminent  talents  differed  in 
opinion  (d) . 

The  first  decision  which  I  find  in  our  books  upon  this  subject,  is  the 
case  of  Chinnery  v.  Blackburn  (e),  in  which  the  question  for  the 
opinion  of  the  Court  of  King's  Bench  was,  Whether  the  plaintiff,  the 
mortgagee  of  the  ship,  was  entitled  to  receive  the  freight  earned  by 
the  ship  after  the  date  of  the  mortgage,  and  before  the  plaintiff  had 
taken  possession  of  the  ship,  and  while  the  mortgagor  had  acted  as 
owner  and  employer  of  the  ship,  the  merchant  not  appearing  to  have 
any  counter-claim  or  demand  upon  the  mortgagor  which  would  have 
furnished  a  defence  to  an  action  at  his  suit  ?  And  the  Court  of  King's 
Bench  decided  that  the  plaintiff  was  not  entitled  to  the  freight  under 
these  circumstances ;  they  considered  the  contract  for  the  carriage  of 
the  goods,  upon  which  the  demand  arose,  to  have  been  made  with  the 
mortgagor  on  his  own  account,  and  not  as  an  agent  for  the  mortgagee. 
And  Lord  Mansfield  said,  "  Till  the  mortgagee  takes  possession,  the 
mortgagor  is  owner  to  all  the  world,  and  he  is  to  reap  the  profits." 
And  Mr.  Justice  Buller  said,  ' '  If  the  mortgagor  be  considered  as 
agent,  he  must  be  so  throughout,  and  then  the  mortgagee  would  be 
answerable  for  every  loss,  damage,"  &c.  And  it  was  observed,  that 
the  payments  which  the  plaintiff  had  made  to  the  master,  &c.,  were 
voluntary  payments  to  get  possession  of  the  ship  free  from  any  lien. 

The  learned  judges  by  whom  this  case  was  decided  were  of  opinion, 
that  a  mortgagee  who  had  not  taken  possession  would  not  be  liable 
for  such  repairs  or  other  expenses  as  are  not  a  charge  upon  the  ship 
itself  in  specie.  And  so  the  law  was  afterwards  held  to  be,  in  the 

(d)  By  25  &  26  Viet.  c.  63,  s.  3,  it  is  de-  therein,  in  the  same  manner  as  equities  may 

declared  that  the  expression  "  beneficial  in-  be  enforced  against  them  in  respect  of  any 

terest"  whenever  used  in  the  second  part  of  the  other  personal  property. 
Merchant  Shipping  Act,  1854,17  &  18  Viet,         (c)  In  K.   B.  Easter  Term,   24  Geo.  3, 

c.  104,  includes  interests  arising  under  con-  reported   in  a  note,    1    Hen.    Black.    117. 

tract  and  other  equitable  interests  ;  and  that  See  Kerswell  v.  Bishop,  2  Cromp.  &  Jerv. 

equities  may  be  enforced  against  owners  and  529. 
mortgagees  of  ships  in  respect  of  their  interest 
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case  of  Jackson  v.  Vernon  (d),  an  action  for  the  price  of  ropes, 
cordage,  and  other  stores  furnished  in  this  country  to  a  ship  by  the 
order  of  one  Palmer,  between  the  date  of  a  mortgage  of  the  ship 
executed  by  him  to  the  defendant,  and  the  time  when  the  defendant 
had  possession  of  the  ship  in  pursuance  of  the  mortgage.  In  its 
determination  some  reliance  was  placed  on  a  case  (e)  decided  in  the 
Court  of  King's  Bench,  with  respect  to  real  property,  in  which  it  was 
held,  that  a  person  to  whom  a  term  for  years  had  been  assigned  by 
way  of  mortgage,  but  who  had  not  taken  possession  of  the  premises, 
was  not  liable  to  pay  the  rent  reserved  upon  a  clause  by  which  the 
term  was  created.  The  propriety,  however,  of  this  decision,  with 
respect  to  real  property,  has  been  since  doubted;  and  it  seems 
evident,  from  the  judgment  pronounced  by  Lord  Kenyon,  in  the  case 
of  Wester  dell  v.  Dale  (/),  that  his  lordship  considered  the  mortgagee 
of  a  term  of  years  to  be  liable  to  the  rent  reserved,  and  the  mortgagee 
of  a  ship  to  be  liable  to  the  repairs,  although  his  lordship  and  the 
other  judges  declined  to  give  a  positive  opinion  on  these  points, 
because  the  determination  of  them  was  not  necessary  to  the  decision 
of  that  cause. 

Neither  of  the  cases  before  mentioned  seems  to  afford  an  authority, 
upon  the  general  and  abstract  question  of  the  right  or  obligation  of 
the  mortgagee ;  for,  in  the  first,  the  mortgagor  acted  personally  in 
the  management  of  the  ship  as  owner ;  in  the  last,  the  mortgagor 
himself  ordered  the  repairs,  and,  therefore,  the  credit  might  not 
unreasonably  be  deemed  in  law  to  have  been  given,  as  in  fact  it 
certainly  was,  to  him,  and  not  to  the  mortgagee. 

The  question  has  since  arisen  more  properly  in  Twentyman  v. 
Hart  (a),  the  case  of  a  contract  made  by  the  master,  in  that  character. 
It  was  an  action  of  assumpsit  to  recover  the  amount  of  necessaries 
provided  for  a  vessel,  of  which  the  defendant  was  the  mortgagee. 
The  order  for  the  goods  was  given  by  the  captain  of  the  vessel,  who 
gave  the  name  of  Flowerdew,  the  mortgagor,  as  the  owner ;  and  the 
plaintiff  knew  no  other  owner  in  the  transaction.  Lord  Ellenborough 
said,  "  Since  the  repairs  were  done  by  order  of  the  captain,  and  the 
plaintiff  knew  no  owner  except  Flowerdew,  and  the  defendant  was 
never  in  possession  of  the  ship,  the  plaintiff  must  be  called."  The 
case  of  Annett  v.  Carstairs,  (h)  was  decided  upon  the  same  grounds. 
It  was  an  action  brought  for  the  plaintiff's  wages  and  disbursements 
as  master  of  the  ship  Airly  Castle,  of  which  the  defendants,  to  whom 
that  ship  had  been  mortgaged,  were  alleged  to  be  the  owners. 

The  plaintiff  had  previously  been  employed  by  the  mortgagor  as 
master  of  the  Airly  Castle.  He  had  no  direct  information  of  the 
above  transaction,  but  the  endorsed  certificate  of  registry  was  delivered 
to  him,  which  showed  that  the  defendants  had  become  the  registered 
owners.  He  was  never  introduced  to  them,  nor  received  any  orders 
from  them,  nor  had  any  communication  with  them  respecting  the 

(rf)   1  Heu.  Black.  114.  (g)  1  stark.  366. 

(e)  Eaton  v.  Jacques,  Doug.  545.  (ft)  3  Campb.  354. 

(/)  7T.  R.  306;  1  Rose,  447. 
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concerns  of  the  ship ;  on  the  contrary,  he  continued  to  correspond 
with  the  mortgagor  as  owner.  Soon  after  the  transfer  he  sailed  to  the 
West  Indies,  and  thence  to  the  Havannah,  from  which  he  brought 
home  a  cargo  to  England.  During  the  voyage  he  received  the 
mortgagor's  instructions  for  his  conduct,  and  on  his  return  he  gave 
the  documents  for  securing  the  freight  to  the  mortgagor,  who  received 
it  accordingly,  and  applied  it  to  his  own  use. 

Upon  these  facts  it  was  contended  that  the  defendants  were  the 
legal  owners  ;  that  an  action  might  have  been  supported  against  them 
at  the  suit  of  a  person  who  repaired  the  ship,  after  the  transfer,  by 
the  captain's  orders ;  and  that  as  he  could  give  an  action  against  the 
defendants  to  a  stranger,  he  might  surely  maintain  one  himself. 
Lord  Ellenborough  said — "  We  are  here  to  consider  with  whom  has 
the  plaintiff  contracted  ?  There  is  express  privity  of  contract  between 
him  and  the  mortgagor.  The  legal  ownership  of  the  ship  thus 
becomes  immaterial.  The  transfer  of  the  title  to  the  defendants  did 
not  at  all  affect  the  relation  subsisting  between  the  mortgagor  and  the 
plaintiff.  The  plaintiff  was  employed  by  the  mortgagor,  originally, 
and  continued  to  treat  him  as  his  employer  throughout.  What  right 
can  he  then  have  to  resort  to  the  defendants  ?  It  might  as  well  be 
said,  that  if  I  mortgage  my  estate,  my  steward,  who  continues  to 
manage  it  for  my  benefit,  may  maintain  an  action  for  work  and  labour 
against  the  mortgagee.  Title  has  nothing  to  do  with  these  cases — 
we  must  look  to  the  contract  between  the  parties." 

In  the  case  of  Briggs  v.  Wilkinson  (i) ,  a  tradesman  sought  to  charge 
the  defendant,  the  mortgagee,  for  goods  supplied  to  the  ship  on 
the  order  of  the  mortgagor,  who  had  been  before,  and  continued 
after  the  execution  of  the  bill  of  sale,  to  act  as  ship's  husband  to  the 
vessel.  The  plaintiff,  when  he  supplied  the  goods,  did  not  know 
that  the  defendant  was  interested  in  her,  nor  had  Wilkinson  at  that 
time  taken  possession,  or  interfered  in  the  concerns  of  the  ship.  The 
Register  Act,  4  Geo.  4,  c.  41,  being  in  force  at  the  time  of  the 
transfer,  and  it  not  appearing  on  the  register,  or  the  endorsement  on 
the  certificate  of  registry,  that  it  had  been  made  by  way  of  mortgage, 
it  was  urged  that  the  defendant  was  owner,  and  liable  to  all  the 
responsibilities  of  owner.  But  Lord  Tenterden  said,  "  It  appears  to 
me  that  the  only  question  for  our  consideration  is,  whether  the 
repairs  done,  and  the  stores  supplied  to  the  ship  in  question,  can  be 
considered  as  having  been  done  and  supplied  on  the  authority  of 
Wilkinson,  either  express  or  implied." 

It  thus  appears,  that  the  registered  owner,  the  mortgagee,  and  the 
charterer  of  a  ship,  are  none  of  them,  as  such,  liable  for  repairs  done, 
or  goods  supplied  to  her.  Orders  are  received  from  the  person, 
usually  the  master,  in  apparent  charge  and  custody  of  the  vessel, 
against  whom  personally,  unless  at  the  time  of  dealing  he  disclaimed 
all  personal  responsibility  (k) ,  the  tradesman  has  a  right  of  action ; 

(i)  1  Bar.  &  Cress.  30.  See  also  Meager  mer  v.  Davies,  1  T.  R.  108.  HosUns  v. 

v.  Smith,  4  B.  &  Ad.  673.  Slayton,  Ca.  temp.  Hardw.  376.  Essery  v. 

(ft)  Garnain  v.  Bennett,  2  Stra.  816.  Cobb,  5  C.  &  P.  358.  Castle  v.  Duke,  5  C.  & 

Wilkins  v.  Carmichael,  Dougl.  101.  Far-  P.  359.  Thompson  v.  Findon,4.C.  &  P.  158. 
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but  if  that  be  unsatisfactory,  as  it  frequently  must  be,  he  should, 
before  he  seeks  his  remedy  against  others,  inquire  for  whose  use  and 
benefit  his  labour  was  given,  or  his  goods  supplied ;  who  were  the 
immediate  owners,  absolute  or  temporary,  at  the  time  the  orders  were 
received ;  under  whose  authority  the  captain  acted ;  whose  servant 
or  agent,  acting  as  such,  he  was  at  the  time  he  gave  them  (k)  ;  and  he 
may  save  himself  much  trouble  if,  instead  of  relying  blindly  on  "  the 
credit  of  the  ship,"  or  "  of  the  owners  of  the  ship,"  he  be  advised  to 
make  all  these  inquiries  before  he  sets  to  work,  or  parts  with  the 
possession  of  his  goods. 

When  a  transfer  is  made  only  as  a  security  for  the  payment  of  debts 
by  way  of  mortgage,  the  person  to  whom  the  transfer  is  made,  or 
any  other  person  claiming  under  him,  is  not  to  be  deemed  the 
owner,  nor  is  the  person  making  such  transfer  to  be  deemed  to  have 
ceased  to  be  the  owner,  except  so  far  as  may  be  necessary  for  the  pur- 
pose of  rendering  the  ship  transferred  available,  by  sale  or  otherwise, 
for  the  payment  of  the  mortgage  debt  (/) . 

The  primary  intention  of  this  enactment,  adopted  with  some  modi- 
fication from  former  Register  Acts,  was  probably  to  ascertain  and 
define  the  real  quality  and  amount  of  a  mortgagee's  interest,  as  the 
groundwork  of  the  provision  in  the  following  section,  which  protects 
it,  when  duly  registered  according  to  the  provisions  above  mentioned, 
against  the  assignees  of  a  mortgagor  becoming  bankrupt,  while  the 
ship  itself  continues  in  his  order  and  disposition  as  reputed  owner. 
But  it  had  other  most  beneficial  objects  (m).  By  the  old  Registry 
Acts,  upon  any  alteration  of  property  in  any  ship  or  vessel,  an  endorse- 
ment upon  the  certificate  of  registry  was  required  to  be  made ;  and 
by  the  34  Geo.  3,  c.  68,  s.  15,  a  form  of  endorsement  applicable  in  its 
terms  to  an  absolute  sale  or  transfer  only,  was  prescribed.  At  the 
Custom-house  no  deviation  from  this  form  was  permitted,  and  the 
consequence  was,  that  the  register  furnished  no  means  of  distinguishing 
between  a  transfer  by  way  of  mortgage,  and  an  absolute  change  of 
property.  Between  the  mortgagor  and  mortgagee  this  difficulty  was 
obviated  by  executing  two  deeds — one  an  absolute  conveyance  (n) ,  the 
other  a  deed  of  defeasance,  the  former  of  which  only  was  registered. 
But  strangers  consulting  the  register  or  the  certificate  of  registry  for 
information,  were  frequently  deceived  by  the  entry ;  and  so  long  as 
the  register  was  considered  by  the  courts  conclusive  as  to  the  fact  of 


(ft)  See  the  cases,  note(/),  p.  24,  ante.  moters,  and    not   fairly    imputable   to   any 
(0  17  &  18  Viet.  c.  104,  ss.  70,  71.  of  their    provisions.     The    mortgage    of   a 
(m)     No   enactments    can     save    people  ship   being  protected   against  the  creditors 
from  the  consequences  of  their  own  impro-  of  a   bankrupt   shipowner,    is   now  a  safe 
vidence.     Tradesmen   supplying    stores    to  security   for    money ;    and    men   of   small 
ships  should  ascertain  on  whose  account  and  means  are    thus   enabled   to  impose   upon 
by  whose  servants   they    are   ordered.     By  careless  tradesmen  by  the  appearance  of  pro- 
reference  to  the   ship's  register,  they  may  perty  in  ships  which  is  found,  when  inquiries 
always  readily  learn  what  amount  of  bene-  become   necessary,  to    be   little   more  than 
ficial   property  available  for  their  security  nominal. 

the  owner  has    in   the    ship.     An  evil  has         (n)  See  Reid  v.  Cox,  1  C.  &  P.  602,  and 

sprung  up  since  the  passing  of  the  modern  the  judgment  of  Sir  Thomas  Plumer,in  the 

Register  Acts,  little  expected  by  their  pro-  case  of  Thompson  v.  Smith,  1  Madd.  395. 
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ownership,  and  ownership,  when  ascertained,  was  held  to  involve  a 
responsibility  for  repairs  and  necessaries,  without  regard  to  the  credit 
actually  given,  persons  taking  mortgages  of  ships  were  liable  to  sus- 
tain a  loss  from  the  very  act  intended  by  them  for  their  security. 

When  the  true  criterion  of  liability  had  been  determined  by  the 
decisions  above  considered,  much  of  this  mischief  was  removed  •  but 
the  tradesman  was  still  left  without  the  means  of  ascertaining  what 
amount  of  beneficial  interest  in  the  ship,  really  belonged  to  the  apparent 
owner,  and  was  often  misled  by  the  register,  on  which  a  trustee  or 
mortgagee  appeared  as  absolute  owner,  to  seek  payment  for  his  labour 
or  his  goods,  from  one  to  wrhom  upon  inquiry,  it  was  clear  that  credit 
had  not  been  given. 

Since  this  enactment,  it  has  been  doubted  whether  a  mortgagee  of 
a  ship  can  insure  the  entire  value  of  it  (o) .  Yet,  in  the  case  of  Dean 
v.  M'Ghie(p),  it  was  assumed  that  the  words  in  the  45th  section  of 
6  Geo.  4,  "  except  so  far  as  may  be  necessary  to  render  the  skip 
available  by  sale  or  otherwise,"  preserve  to  the  mortgagee  his  right  to 
take  possession  of  the  ship,  and  to  claim  the  freight  earned  by 
her,  and  accruing  due  after  he  has  taken  possession ;  and  in  the  case 
of  Kerswell  v.  Bishop  (q),  sent  by  the  Master  of  the  Ilolls  for  the 
opinion  of  the  Court  of  Exchequer,  in  which  the  mortgagee  of  a 
vessel  sought  to  recover  freight  accruing  due  after  he  had  taken 
possession,  although  the  mortgagor  had  been  at  the  expense  of  the 
outfit  (r),  it  was  certified  that  the  plaintiff  was  entitled  to  recover.  If 
the  mortgagor  be  only  a  part-owner,  the  claim  of  the  mortgagee  for 
freight  will  be  limited  to  the  net  freight,  after  deducting  outfit  and 
disbursements  ($).  As,  however,  it  is  provided  that  the  mortgagee  shall 
not  be  deemed  the  owner,  nor  the  mortgagor  to  have  ceased  to  be  the 
owner,  except  so  far  as  may  be  necessary  to  make  the  ship  available 
for  the  payment  of  the  debt  secured,  where  a  mortgagor,  who  was  also 
the  owner  of  a  ship's  cargo,  had  become  bankrupt,  and  the  mortgagee 
did  not  take  possession  until  her  voyage  was  completed,  it  was  held 
that  he  had  no  right  to  detain  the  goods  for  the  freight,  as  both  freight 
and  goods  had  vested  in  the  assignees  (t) . 

When  the  mortgagee  enters  into  the  possession  of  the  mortgaged 
property  with  a  view  to  the  sale  of  it,  he  is  bound  to  act  with  the 
same  care  and  prudence,  and  use  every  effort  which  a  prudent  pro- 
prietor would  use  to  have  the  sale  conducted  under  circumstances  of 
the  greatest  advantage,  and  if  he  employs  it,  as  it  seems  he  may,  for  the 


(o)  Irving  v.  Richardson,  2  B.  &  Ad.  196.  by  authority  of  the  mortgagor,  though  signed 

The  mortgagor  has  an  insurable  interest  to  after  the  mortgage,  which  was  considered  not 

the   extent  of  the   full    value.      Alston  v.  to  invalidate  an  arrangement  made  pursuant 

Campbell)  4  B.  P.  C.  476.  to  previous  authority  from  the  mortgagor 

(;;)  4  Bing.  45 ;  and  see  Cato  v.  Irving,  and  before  the  mortgage  could  be  known. 
21  L.  J.  675.  (r)  See  Robinson  v.  McDonnell,  5  M.  & 

(q)  2  Crom.  &  J.  529,  and  2  Tyrwhitt's  S.  228. 

R.  603;  and  see  Brown  v.  North,  8  Ex.  1,         («)  Alexander  v.  Simms,  5  DeG.  M.&  G. 

where  it  was  held  that  the  mortgagee  was  57  ;  and  see  Green  v.  Briggs,  post, 
only  entitled  to  the  freight  (less  than  the  cur-         (t)  Branher  v.  Molyneux,  5.  Jur.  773. 
rent  freight)  specified  in  bills  of  lading  signed 
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purpose  of  an  adventure,  which  turns  out  a  losing  affair,  he,  and  not 
the  mortgagor,  must  bear  the  result  of  the  loss  (u) . 


8.  The  Liability  of  Owners  and  Charterers  of  Ships  further 

considered. 

It  often  happens  that  the  charterer  of  a  ship  causes  it  to  be  laden 
either  wholly  or  in  part  with  goods  belonging  to  other  persons ;  in 
such  cases,  it  seems  that  the  charterer  is  to  be  considered  as  the 
owner  of  the  ship  with  respect  to  those  persons.  But  as  different 
decisions  have  taken  place,  it  is  proper  to  notice  them  here. 

In  the  case  of  Parish  v.  Crawford  (x),  an  action  was  brought 
against  the  defendant,  as  owner  of  a  ship,  upon  a  promise  alleged  to 
have  been  made  by  him  to  the  plaintiff  to  convey  in  his  ship  a  quan- 
tity of  moidores  from  London  to  Barbadoes,  which  had  not  been 
delivered  there.  The  facts  of  the  case  were,  that  the  defendant, 
the  owner,  had  chartered  the  ship  to  one  Fletcher  for  the  voyage  in 
question  for  a  certain  sum,  and  Fletcher  was  to  have  the  freight  of 
goods,  but  the  freight  of  passengers  was  reserved  to  the  defendant ; 
and  the  defendant  appointed  the  master,  and  covenanted  with 
Fletcher  for  the  condition  of  the  ship  and  behaviour  of  the  master. 
Fletcher  took  on  board  the  moidores  and  other  goods  of  the  plaintiff 
and  other  persons,  and  received  the  freight  for  them.  For  the 
defendant  it  was  objected,  that  although  the  ship  was  his  property, 
yet  he  was  not  owner  in  such  a  manner  as  to  be  liable  to  this  action, 
but  that  Fletcher  was  for  this  purpose  the  owner.  Chief  Justice  Lee, 
however,  before  whom  the  cause  was  tried,  was  of  opinion  that  the 
action  might  be  maintained ;  and  the  plaintiff  recovered  damages  to 
the  value  of  the  ship  and  freight  (y}.  "  The  true  consideration/' 
said  the  Chief  Justice,  "  is,  Whether  by  anything  done  by  Crawford, 
who  is  confessedly  the  owner  of  the  vessel,  in  chartering  it  to  Fletcher, 
he  has  discharged  himself  as  owner  ?  Crawford  considers  himself  as 
the  governor  of  the  ship,  and  so  covenants  for  the  government  of  it 
during  the  voyage,  and  the  ship  was  navigated  by  his  master.  Upon 
what  foundation,  then,  is  an  owner  chargeable  but  upon  these  two 
considerations— -first,  the  benefit  arising  from  the  ship,  which  is 
the  equitable  motive ;  secondly,  the  having  the  direction  of  the 
persons  who  navigate  it  ?  And  it  is  upon  these  two  things  taken 

(M)  Marriott  v.   Anchor  Reversionary  of  the  mortgagor,  but  made  deliverable  "  to 

Company,  30  L.  J.  (N.  S.)     Ch.  122.     De  shipper's  order  on  payment  of  freight  and 

Mattos  v.  Gibson,  ib.   145.     Gardener  v.  conveyance  "  by  bills  of  lading  in  the  hands 

Cazenove,  1  H.  &  N.  423;  26  L.  J.  (N.  S.)  of  the  defendant,  who  had  become  the  in- 

Ex.  17.   Wells  v  Palmer,  1  C.  B.  (N.  S.)  340;  dorsee  and  holder  of  them,  on  taking  up  for 

29  L.  J.  (N.  S.)  C.  P.  194,  in  which,  upon  the  honour  of  the  drawers  bills  of  exchange 

the  terms  of  an  assignment  executed  by  an  which  had  been  drawn  against  the  goods, 

agent  of  the  owners  under  apower  of  attorney,  (a;)  Shortly  reported  in  2  Stra.  1251.    The 

the  ship  and  its  earnings  received  and  to  be  re-  account  of  the  case  here  given  is  taken  from 

ceived  were  held  to  have  passed  to  the  assig-  a   manuscript  note  much  fuller    than   the 

nees.     See  also  Gumrn  v.   Tyrie,  33  L.  J.,  report. 

Q.  B.  97,  in  which  a  mortgagee  of  a  ship,  (y)  12  Geo.  2,   c.   15.     A  statute   which 

having  taken  possession  of  her,  was  held  enti-  limits  the  responsibility  of  the  owners.     See 

tied  to  the  freight  of  goods  shipped  on  account  part  the  third,  ch.  5. 
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together  that  the  implied  contract  arises.  Though  Crawford  has 
not  that  freight  which  the  merchants  pay  for  their  goods,  yet,  as  he 
has  the  benefit  of  the  freight  in  general,  he  has  that  equitable  motive 
which  makes  him  liable.  With  regard  to  Fletcher,  what  Crawford 
had  done  is  only  giving  him  a  power  to  put  goods  on  board ;  and  it 
seems  to  me,  the  makers  of  the  Act  of  Parliament  could  not  have  any 
notion  of  such  an  owner  of  the  ship,  for  it  speaks  generally  of  owners 
of  ships ;  but  this  Fletcher  is  not  to  be  considered  as  owner  of  the 
ship  in  any  light,  but  only  as  having  a  power  to  make  use  of  it  in 
this  way.  If  this  was  to  be  considered  in  the  nature  of  a  mortgage, 
it  would  be  delivering  up  the  ship  for  such  a  time  as  the  mortgage 
should  be  in  force ;  therefore  I  think  there  is  nothing  appearing  upon 
this  evidence  that  discharges  Crawford  as  the  owner  of  the  ship." 

In  the  case  of  James  v.  Jones  and  others  (z),  an  action  was 
brought  against  the  defendants,  as  owners  of  the  ship  Seaflower,  for 
the  loss  of  a  quantity  of  raisins  on  a  voyage  from  Faro  to  London. 
One  Thomas,  the  master  of  the  ship,  had,  in  his  own  name  as  master, 
and  in  the  absence  of  the  owners,  chartered  the  ship  to  Reed  and 
Parkinson,  on  a  voyage  from  Falmouth  to  Faro,  and  back  to  London ; 
and  Reed  and  Parkinson  engaged  by  the  charter-party  to  provide  a 
full  lading  from  Faro,  and  to  pay  a  stipulated  price  per  ton.  The 
goods  in  question  were  shipped  at  Faro,  by  the  consent  of  the  agent 
of  Reed  and  Parkinson  at  that  place,  and  Thomas,  the  master,  signed 
a  bill  of  lading,  engaging  to  deliver  them  to  the  plaintiff,  ' '  he  paying 
freight  per  charter-party."  These  facts  appearing  at  the  trial  of  the 
cause  before  Lord  Kenyon,  he  was  of  opinion,  that  Reed  and 
Parkinson  were,  with  respect  to  the  plaintiff,  the  owners  of  the  ship 
pro  hdc  vice;  that  the  defendants,  Jones  and  others,  were  not 
responsible  to  him,  and  consequently  that  the  plaintiff  could  not 
maintain  his  action.  The  plaintiff  and  his  counsel  did  not  apply  to 
the  court  for  a  further  consideration  of  the  subject;  but  the  before- 
mentioned  case  of  Parish  v.  Crawford  does  not  seem  to  have  been 
adverted  to  on  this  occasion. 

In  a  more  recent  case,  in  winch  it  appeared  at  the  trial  that  a 
ship  had  been  chartered  by  the  defendants,  who  were  the  regis- 
tered owners,  to  one  De  Beur,  and  was  afterwards  put  up  by  him 
as  a  general  ship,  and  that  the  plaintiff  had  shipped  a  quantity 
of  oats  which  had  been  improperly  sold  by  the  master,  and  for 
which  the  action  was  brought,  Lord  Ellenborough  held  the  de- 
fendants not  answerable,  and  the  plaintiff  was  nonsuited.  The 
form  of  the  bill  of  lading  is  not  noticed  in  the  report  of  this  case,  and 
therefore,  I  presume,  it  was  not  thought  material  at  the  trial  (a). 
The  gentlemen  who  were  counsel  for  the  plaintiff  in  this  cause  were 
certainly  aware  of  the  case  of  Parish  v.  Crawford,  but  they  acquiesced 
in  the  decision. 


(z)  Guildhall   Sitt.  after  Trin.  Term,  39         (a)  Mackenzie  v.    Rowe  and  other*,  2 
Geo.  3.     There  is  a  short  note  of  this  case     Campb.  482. 
in    Espinasse's    Nisi    Prius  Cases,    vol.   3, 
p.  27. 

D    2 
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These  two  cases  are  inconsistent  with  the  former,  but  they  are 
conformable  to  the  principle  of  judgments  pronounced  respectively 
by  the  Courts  of  Queen's  Bench  and  Common  Pleas  on  questions  of 
insurance,  wherein  it  was  decided,  first  (b),  that  a  deviation  com- 
mitted by  the  master,  with  the  knowledge  of  the  owner,  and  which, 
therefore,  could  not,  according  to  the  law  of  England,  be  an  act  of 
barratry  with  respect  to  him,  was  an  act  of  barratry  with  respect  to  a 
third  person  who  had  hired  the  ship  by  a  charter-party,  and  who  was 
considered  as  owner  for  the  particular  voyage,  with  relation  to  the 
subject  of  that  cause;  secondly  (c),  that  a  wilful  running  of  a  ship 
ashore  by  the  owner,  with  the  privity  of  the  master,  was  an  act  of 
barratry  against  the  merchant,  under  whose  sole  control  the  entire 
vessel  for  a  time  was  placed.  They  are  conformable  also  to  the 
principle  of  another  decision.  The  registered  owner  of  a  ship  let  the 
vessel  at  a  certain  rent  to  the  person  who  acted  as  master;  this 
person  ordered  stores,  which  were  supplied  for  the  use  of  the  ship, 
and  for  which  an  action  was  brought  against  the  registered  owner, 
but  it  was  held  that  he  was  not  answerable,  because  "  during  the 
existence  of  the  lease"  the  master  was  not  his  servant,  nor  was  the 
order  given  on  his  behalf  (d).  And  probably  the  case  of  Parish  v. 
Crawford  is  not  to  be  considered  as  law ;  for  although  the  absolute 
owner  might  in  each  of  these  cases  be  ultimately  answerable  to  the 
charterer  of  the  ship,  yet  there  was  no  contract,  either  express  or 
implied,  between  him  and  the  proprietors  (e) . 

(&)   Valltjo  v.  Wheeler,  Cowp.  143.  sage  of  the  Digest  (lib.  14),  Valin  cites  with 

(c)  Soares  v.  Thornton,  7  Taunt.  627.  approval    this   commentary   of    Peckius  : — 

(rf)  Frazer  v.  Marsh,  2  Campb.  517  ;  13  "  Quid  enim interest  per  se  exercitor, anper 

East,  238.  eum  quern  ipse  substituit  contractual  meat  ? 

(e}   Are    these    cases    inconsistent    with  — qui  enim  aliquem  prceponit,  is  claret  et 

each  other?     The   charter-parties  in  Mac-  apertd  voce  dicere  videtur,  hunc  ego  prce- 

henzie  v.  Howe,  and  James  v.  Jones,  are  not  posui,  qui  volet  cum  eo  contrahat." — Comrn. 

set  out  in  the  reports  of  those  cases.    They,  sur  1'Ordonnance,  liv.  2,  tit.  8,  art.  2. 

probably,  like  the  charter  party  in  .Frflzer  v.  Exercitor  autem  eum  dicimus  ad  quern 

Marsh,  were  such  as  to  transfer  the  posses-  obventiones  et  reditus  omnes  perveniunt, 

sion  of  the  ship  from  the  absolute  owners  to  sive  is   dominus  navis  sit  sire  a  domino 

the  charterers,  so  as  to  make  the  master  and  navem  per  aversionem  conduxit,  vel  ad  at 

the  crew  the  servants  of  the  latter,  and  the  tempus,  vel  in  perpetuum. — Dig.  lib.  14,  de 

contracts  of  the  master  the  contracts  of  the  Exercitoria  Actione. 

charterers.  This  was  plainly  not  the  effect  According  to  this  definition,  Fletcher,  in 
of  the  charter-party  in  Parish  v.  Crawford,  the  case  of  Parish  v.  Crawford,  was  neither 
for  there  the  owner  appointed  the  master,  dominus  nor  exercitor  navis.  He  might,  to 
covenanted  for  his  good  behaviour,  and  re-  be  sure,  employ  the  master  as  his  agent,  to 
served  to  himself  the  freight  of  passengers,  make  contracts  for  his  benefit  with  the  ship- 
Fro  m  the  report  of  that  case,  in  2  Strange,  pers  of  goods,  and  be  liable  upon  such  con- 
1251,  it  also  appears  that  bills  of  lading  for  tracts ;  but  the  question  was,  whether  parties 
the  moidores  were  signed  by  the  master,  dealing  with  the  master  of  the  ship  as  master, 
Those  bills,  it  is  submitted,  were  evidence  of  were  not  entitled  to  seek  compensation  for 
an  express  contract,  between  the  shippers  of  the  loss  of  their  goods  from  the  person  to 
the  goods  and  Crawford,  by  whom  the  master  whose  servant,  acting  as  such,  they  had  been 
was  appointed  and  employed.  If  that  be  so,  entrusted  for  safe  carriage  ?  "  The  question," 
Parish  v.  Crawford  does  not  appear  to  be  says  Lord  Tenterden  in  the  three  first  editions 
inconsistent  with  principle  or  with  other  of  this  work,  "appears  to  have  been  rather  a 
decided  cases.  It  could  hardly  have  been  de-  matter  of  form  than  of  substance,  for  it  seems 
term iried  otherwise  consistently  with  the  doc-  clear  that  the  owners  were  in  each  case 
trine  of  the  civil  \SL\V,  Omnia  fa  eta  maaistri  (Parish  v.  Crawford  and  James  v.  Jones') 
debctpra'starequic.umpra'posuit — alioquin  liable  to  an  action  at  the  suit  of  the  person 
coiitrahantasdeciperentur— upon  which  pas-  to  whom  the  ship  was  chartered,  and  who 
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In  all  such  cases  the  real  question  appears  to  be,  Whether  the 
contract  of  the  proprietor  of  the  goods  was  made  with  the  absolute 
owner,  or  with  the  charterer  of  the  vessel,  and  its  decision  will 
generally  depend  upon  the  further  question,  who  was  the  immediate 
owner  in  possession  of  the  vessel  at  the  time  the  contract  was  made  ? 
In  the  case  of  an  actual  demise  of  the  vessel,  it  is  not  disputed  that 
the  lessee  becomes  for  the  term  to  all  intents  and  purposes  the  owner. 
Whether  there  be  such  a  demise  to  him  as  constitutes  him  owner  for 
the  term,  is  to  be  collected  from  the  language  of  the  charter-party 
and  the  nature  of  the  ship's  employment.  The  contract  between  the 
shipowner  and  the  merchant  may  be  locatio  navis,  a  demise  of  the 
ship  itself  with  its  furniture  and  apparel ;  it  may  be  locatio  navis  et 
operarum  magistri,  a  demise  of  the  ship  in  a  state  fit  for  the  pur- 
poses of  mercantile  adventure  (/)  ;  or  it  may  be  locatio  operis 
vehendarum  mercium,  a  contract  for  the  carriage  of  the  merchant's 
goods  in  the  owner's  ship,  and  by  his  servants. 

Respecting  the  first  of  these  modes  of  demise  no  difficulty  is  likely 
to  arise ;  but  on  the  question  whether  the  charter-party  be  a  demise 
of  the  second  kind,  or  a  mere  contract  for  the  carriage  of  the  mer- 
chant's goods  in  the  owner's  ship,  and  by  his  servants,  the  solution  of 
most  important  points  in  the  maritime  law  of  England  and  America, 
and  among  them  the  responsibility  of  the  general  owner  to  third 
parties,  depends  (g). 

In  a  question  of  construction  it  is  impossible  to  lay  down  a  rule  of 
universal  application ;  but  it  seems  to  result  from  the  cases  decided 
upon  this  subject,  that  when  by  the  terms  of  the  charter-party  the 
master  and  mariners  are  to  continue  subject  to  the  orders  of  the  ship- 
owner, he  retaining  through  them  the  possession,  management,  and 
control  of  the  vessel,  it  is  to  be  considered  as  a  contract  to  carry  the 
freighter's  goods ;  but  where  the  merchant  engages  to  pay  a  stipulated 
price  to  the  shipowner  for  the  use  of  his  ship  for  the  voyage,  by  the 
month  or  year — takes  it  and  them  into  his  service — and  receives  the 
freight  actually  earned  by  it  to  his  own  use,  the  master  and  mariners 
becoming  subject  to  his  orders,  and  the  general  management  and 
control  of  them  and  of  the  vessel  being  given  up  to  him,  it  is  a 
demise  of  the  vessel  with  her  crew  for  the  voyage,  or  the  term 
specified ;  the  charterer  becomes  owner  pro  hdc  vice  (h),  entitled  to 


might  have  sued  and  recovered  the  damages  action  on  a  policy  of  insurance,  brought  by 

for  the  benefit  of  the  merchants  whose  goods  the  plaintiff  to  recover  for  a  loss  in  the 

were  lost."  See  the  case  of  Mitchell  v.  voyage,  one  of  the  losses  being  assigned  to 

Skaife,  post.  be  barratry  by  the  master,  the  question 

(/)  Seethe  observations  of  Tindal,  C.  J.,  arose,  Who  was  owner  for  the  voyage?  The 

in  the  case  of  Newberry  v.  Colvin,  1  Bing.  court,  in  delivering  the  judgment,  said,  "A 

190,  post,  p.  39 ;  Pothier,  Traite  de  Charte  person  may  be  owner  for  the  voyage  who  by 

Partie,  p.  1,  s.  5.  a  contract  with  the  general  owner  hires  the 

(g)  See  post,  Lien  for  Freight,  Stoppage  ship  for  the  voyage,  and  has  the  exclusive 

in  Transitti.  possession,  command,  and  navigation  of  the 

(k)  The  question  who  is  to  be  considered  ship.  Such  is  understood  to  have  been  the 

as  owner  for  the  voyage  in  cases  of  charter-  case  in  Vallejo  v.  Wheeler,  Cowp.  R.  143. 

party,  so  as  to  create  a  liability  for  repairs  But  where  the  general  owner  retains  the 

or  breaches  of  duty,  has  been  several  times  possession,  command,  and  navigation  of  the 

litigated  in  the  American  Courts.  In  an  ship,  and  contracts  to  carry  a  cargo  on. 
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the  rights,  and  subject  to  the  responsibilities  which  attach  to  that 
character. 

Thus  in  the  case  of  M'Kenzie  v.  Rowe,  above  cited,  the  proof  of  the 
charter  to  De  Beur,  and  of  the  vessel's  being  put  up  by  him  as  a 
general  ship,  showed  that  she  was  under  his  control  and  manage- 
ment, and  that  the  shipper's  contract  was  with  him. 

So  in  the  case  of  the  Trinity  House  v.  Clark,  (g) ,  which  was  an 
action  of  assumpsit  for  tolls  claimed  to  be  due  from  the  defendant,  as 
owner  of  the  ship  Britannia,  in  respect  of  certain  lights  on  the  coast, 
and  of  the  buoys  and  beacons  coming  up  the  Thames  ;  the  defendant 
having  chartered  his  ship  to  the  commissioners  of  the  transport  ser- 
vice, on  behalf  of  the  crown,  the  question  was,  Whether  he  was 
liable  to  pay  any  portion  of  these  tolls  during  the  time  she  was  in 
the  service  of  the  transport  board?  On  the  part  of  the  defendant 
it  was  contended  that  the  crown,  during  the  period  of  the  ship's 
employment  under  the  charter-party,  was  to  be  considered  as  owner 
of  the  ship,  and  that  the  defendant  was  not  liable  to  pay  the  tolls. 

"  It  is  urged,"  said  Lord  Ellenborough,  "  that  the  use  and  service 
only  of  the  ship  are  parted  with,  and  that  the  possession  and  owner- 
ship are  retained,  by  the  conduct  and  navigation  being  left  to  the 
master  and  crew,  who  are  the  servants  of  the  proprietors  of  the  ship, 
chosen,  and  fed,  and  paid  by  them.  We  are,  however,  of  opinion,  that 
the  arguments  tending  to  show  that  the  possession  passed  to  the 
crown  during  the  term  and  service  of  the  ship  outweigh  those  which 
lead  to  the  contrary  conclusion.  The  terms  are  proper  terms  of 
grant  and  demise  -,  the  sum  to  be  paid  is  in  the  nature  of  rent  for  the 
use  of  a  chattel ;  the  whole  use  of  the  ship  is  warranted ;  the  term  is 
sufficiently  fixed,  and  the  certificates,  which  the  parties  are  to  procure 
to  entitle  them  to  the  rent,  are  worded  so  as  to  recognise  the  posses- 
sion. In  truth,  the  supposed  reservation  of  the  possession  to  the 
master  and  crew  is  not  exclusive,  as  is  contended  for.  The  occupation 
of  the  different  habitable  parts  of  the  ship  is  arranged  by  the  terms  of 
the  contract,  and  a  place  provided  for  the  residence  of  the  agent  for  the 


freight  for  the  voyage,  the  charter-party  is  v.  Browne,  1  John  R.  229.      A.  chartered  a 

considered  a  mere  affreightment,   sounding  vessel  to  B.  &  C.  for   a  particular  voyage, 

in  covenant,  and  the  freighter  is  not  clothed  retaining  half  the  cabin,  and  certain  privi- 

with  the  character  or  legal  responsibility  of  leges  for  the  master  and  mate,  and  covenanted 

ownership.     Such  was  the  case  of  Hoole  v.  to  hire  and  pay  the  master  and  men,  and 

Grovermnn,  1  Cranch,  214,  in  this  Court,  furnish  provisions  for  the  voyage,  &c.     The 

In  the  first  case,  the   general   freighter  is  court  said  the  true  distinction   was,  "  that 

responsible  for  the  conduct  of  the  master  where  by  the  terms  of  the  charter  the  ship- 

and  mariners  during  the  voyage ;  in  the  latter  owner  appoints  the  master  and  mariners,  and 

case,  the  responsibility  rests  on  the  general  retains  the  management  and  control  of  the 

owner.     On  examining  the  charter-party  in  vessel,  the  charter  is  rather  to  be  considered 

the  present  case,  there  can  be  no  doubt,  from  as  a  covenant  to  carry  goods  ;  but  where  the 

the  terms  and  stipulations  of  it,  that  it  falls  whole  management  is   given   over    to    the 

within  the  latter  class  of  cases.     The  master,  freighter,  it  is  more  properly  a  hiring  of  the 

who  was  the  general  owner,  retained  the  ex-  vessel  for  the  voyage,  and  in  such  case  the 

elusive  possession,  command,  and  navigation  hirer  would  be  deemed  owner  pro  liAc  vice." — 

of  the  vessel,  and  she  was  navigated  at  his  Mr.  Justice   Story's  note  to  the  American 

expense  during  the  voyage."  edition,  p.  23.  See  also  Kent,  Comm.  Edinb. 

The    same    doctrine    was    stated  by  the  edit.  p.  134. 
Supreme  Court  of  Now  York  in  Mclntyre        (g)  4  M.  &  S.  288. 
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crown.  The  whole  argument  appears  to  rest  on  a  fallacy  ;  the  pos- 
session, such  as  it  is,  of  the  master  and  crew  is  not  retained  by  the 
proprietors  of  the  ship  to  restrain  or  interfere  with  the  full  and  free 
use  of  the  ship,  which  they  have  let  to  hire  for  a  term,  but  as  sub- 
sidiary and  subservient  to  such  use  ;  it  is  not  only  consistent  with  the 
entire  ownership  and  possession  of  the  vessel,  on  the  part  of  the  crown, 
during  the  period  for  which  it  is  let,  but  it  is  a  further  means  provided 
to  enable  the  crown  fully  and  beneficially  to  enjoy  the  same,  by  letting 
at  the  same  time  out  to  the  crown  the  services  likewise  of  those  by 
whom  the  vessel  might  be  best  conducted,  under  the  direction  of  the 
crown,  in  the  prosecution  of  the  object  for  which  the  crown  hired  it. 
The  vessel,  therefore,  is  not  only  hired,  but  along  with  it  the  services 
also  of  a  certain  number  of  persons  paid  by  the  proprietors  ;  and  these 
services  are  necessary  to  the  use  of  the  vessel  which  the  proprietors 
have  expressly  Avarranted  to  the  Crown.  It  is  the  same  thing  as  the 
hire  of  a  waggon  and  team  for  a  certain  time  ;  the  proprietor  of  the 
waggon  stipulating  that  the  waggon  should  be  driven  and  the  horses 
taken  care  of  by  his  own  waggoner,  and  by  whom  he  was  to  be  fed. 
In  such  a  case  it  could  hardly  be  made  a  question  that  the  waggon  and 
team  were  in  the  possession  of  the  hirer  during  the  harvest,  or  what- 
ever the  term  may  be  for  which  they  were  hired.  This  is,  indeed, 
idem  per  idem  ;  but  as  the  instance  is  more  familiar,  it  serves  to  put 
the  point  in  a  clearer  light." 

This  decision  proceeds  not  upon  any  particular  words,  though  due 
weight  is  given  to  every  word,  but  upon  the  terms  of  the  charter- 
party  altogether,  reference  being  had  to  the  object  and  nature  of  the 
service  in  which  the  ship  was  employed.  Many  other  cases,  which 
will  be  noticed  in  another  part  of  this  work,  have  been  determined  on 
the  same  grounds.  The  case  of  Newberry  v.  Colvin  and  another,  in 
the  Exchequer  Chamber,  may  properly  be  considered  here. 

It  was  an  action  on  the  case  against  Newberry,  the  defendant 
below,  for  the  loss  of  goods  shipped  by  the  plaintiff  in  India,  to  be 
conveyed  to  England. 

The  goods  were  shipped  by  the  plaintiff  on  board  the  Benson,  and 
bills  of  lading,  in  the  usual  form,  were  signed  for  them  by  George 
Betham,  then  being  master  of  the  vessel,  under  a  charter-party,  in 
substance,  as  follows  (h)  :  — 

The  owner  appointed  Betham  to  the  command,  and  he  agreed  to 
take  the  command,  and  receive  the  ship  into  his  service  for  twelve 
months  certain,  and  such  longer  time  as  might  be  necessary  to  com- 
plete the  voyage,  and  pay  to  the  owner  for  the  use  and  hire  of  the 
ship  after  the  rate  of  twenty  -five  shillings  per  ton  per  month.  And 
it  was  further  agreed,  that  the  said  Betham  was  to  provide,  at 
his  own  expense,  all  necessaries  for  the  use  of  the  passengers  on 
board  the  said  ship,  pay  and  defray  all  port  charges  and  pilotage, 
remit  all  freight  bills,  for  the  homeward  cargo,  to  B.  B.  and  Co.,  in 
London,  who  should  hold  them  as  joint  trustees  for  the  owner  and 


(ft)  7  Bingh.  190.  The  reader  is  requested  to  refer  to  the  report.     The  charter-party  !• 
too  long  for  insertion  here. 
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Betham ;  that  they  should  be  applied  to  payment  of  the  balance 
of  freight  due  from  Betham,  and  the  surplus,  if  any,  be  handed 
over  to  him.  It  was  then  provided  that  the  owner  should  have  an 
agent  on  board,  who  was  to  have  the  sole  management  of  the  ship's 
stores,  and  power  to  displace  Betham  for  breach  of  any  covenant  in  the 
charter-party. 

The  plaintiffs  below  shipped  their  goods  with  knowledge  of  the  contents 
of  this  charter-party  (i) .  The  ship  sailed  on  her  voyage  from  the 
river  Hooghley,  but  the  goods  were  never  delivered  to  the  plaintiffs  or 
their  assigns,  pursuant  to  the  bills  of  lading. 

The  arguments  for  the  plaintiffs  below  will  be  collected  from  the 
judgment  of  the  Court  of  Error,  reversing  that  of  the  Court  of  King's 
Bench. 

"  The  present  action,"  said  Chief  Justice  Tindal,  "  although  in 
form  an  action  upon  a  tort,  is  virtually  and  substantially  an  action 
upon  the  contract  contained  in  the  bills  of  lading,  and  set  out  in  the 
declaration.  To  decide,  therefore,  whether  the  action  was  rightly 
brought,  it  must  be  ascertained  with  whom  the  contract  was  made  ; 
whether  with  the  defendants  below,  as  the  owners  of  the  vessel,  through 
Betham,  as  their  master  or  agent,  or  with  Betham  himself,  as  the 
freighter  and  owner  pro  hdc  vice  for  his  own  benefit,  and  on  his  own 
behalf.  The  question  to  be  considered  is  simply  that  of  the  con- 
struction of  the  charter-party  :  and  we  think,  upon  the  whole  instru- 
ment taken  together,  the  construction  is  such  as  to  constitute  Betham, 
as  between  him  and  the  shippers  of  goods,  the  owner  of  the  ship  during 
the  continuance  of  the  voyage  described  in  the  charter-party. 

"  In  the  first  place,  by  the  terms  of  the  charter-party,  the  owners 
covenant  '  that  the  ship  shall,  if  required,  be  kept  and  continued  in 
the  service  described  therein  during  the  term  of  twelve  calendar 
months,  and  such  longer  time  as  may  be  necessary  to  complete  the 
voyage ;'  and  Betham,  on  the  other  hand,  covenants  '  to  accept, 
receive,  and  take  the  ship  into  his  service,  for  the  term  of  twelve 
calendar  months  certain,  until  the  voyage  shall  be  ended,  and  to  pay 
to  the  owners  for  the  use  or  hire  of  the  said  ship  at  and  after  the 
rate  of  twenty-five  shillings  per  ton  per  calendar  month,  during  the 
said  term  of  twelve  calendar  months  certain,  and  until  her  return  to 
the  port  of  London  and  clearance,  or  up  to  the  day  of  her  being  lost, 
captured,  or  last  seen  or  heard  ot? 

"  But  it  is  objected  by  the  plaintiffs  below,  that  such  contract 
contains  no  words  of  express  demise,  and  undoubtedly  it  does  not. 
But  even  in  a  lease  of  lands  no  such  words  are  absolutely  necessary, 
'  but  any  words  which  amount  to  a  grant  are  sufficient  for  a  lease '  (k) . 
And  there  are  cases  in  the  books,  that  if  a  man  covenants  that  A.  shall 
have  the  land  for  a  term,  rendering  rent,  or  that  the  covenantee  shall 
enjoy  the  land  (/),  these  words  would  amount  to  a  lease.  Now,  the 

(i)  See  the  case  of  Major  v.    White,  7  knew  when  the  goods  were  shipped  that  the 

'.  air.  Sc  Payne,  41,  in  which  it  was  held  by  vessel  was  chartered. 

Baron  Parke  that  an  action  could  not  be  (*)  Co.  Lit.  45,  b. 

maintained  against  the  owner  of  a  ship  for  (Z)  1  Leonard,  136. 
improper  stowage  of  goods,  if  the  shipper 
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present  case  comes  very  near  those  referred  to  :  for  the  owners  do 
covenant  that  the  ship  shall  be  kept  in  the  service  of  Betham  for  a 
certain  time.  Betham  covenants  that  he  will  receive  her  into  his 
service  during  that  time,  and  that  he  will  pay  for  the  use  or  hire  of 
her  a  certain  freight — stipulations  that  appear  equivalent  in  their 
effect  to  an  actual  demise  of  the  ship.  But  further,  the  whole  of  the 
ship  is  so  far  parted  with  that  it  is  thought  necessary  that  Betham 
should  covenant  with  the  owners  that  they  should  have  liberty  to  load 
on  the  outward  voyage  iron  and  other  articles,  not  exceeding  in  the 
whole  one  hundred  tons. 

"  Again,  the  mode  in  which  the  ship  was  to  be  used,  and  in  which 
the  freight  reserved  by  the  charter-party  is  to  be  paid,  supports  the 
same  construction  of  the  charter-party.  The  ship,  both  on  her  out- 
ward and  her  homeward  voyage,  was  to  be  put  up  by  Betham  (in  many 
parts  of  the  charter  called  the  freighter)  as  a  general  carrying  ship.  The 
freight  which  the  owners  stipulate  to  receive  from  him  is  quite  inde- 
pendent of  that  which  he  receives  for  the  carriage  of  goods.  Theirs 
is  a  time-freight;  his  depends  upon  the  carriage  of  the  goods  shipped. 
If  the  ship  went  out  without  any  cargo,  or  was  lost  before  her  arrival 
at  her  outward  or  homeward  port  of  destination — in  all  which  cases 
Betham  might  receive  no  freight — the  owners  would  still  receive  the 
same  amount  as  if  she  had  returned  full,  or,  in  case  of  loss  of  the  ship, 
up  to  the  day  of  her  loss.  Under  these  circumstances,  we  think  the 
captain,  in  putting  up  the  ship  as  a  general  ship,  and  signing  bills  of 
lading,  cannot  be  considered  as  acting  as  the  servant  of  the  shipowners, 
or  in  any  other  manner  than  as  the  temporary  owner  of  the  ship.  It 
is  almost  the  invariable  practice  and  usage,  that  the  owners  of  a  ship, 
although  they  let  it  out  upon  freight  to  a  charterer,  do  themselves 
appoint  a  captain  and  the  crew,  the  chartering  of  the  ship  not  being  so 
much  the  chartering  of  the  hull,  as  of  the  ship  in  a  state  fit  for  the  pur- 
poses of  mercantile  adventure.  There  seems  no  reason,  therefore,  that 
the  chartering  of  the  ship  in  any  particular  case  to  the  captain  of  that 
ship  should  create  any  more  responsibility  in  the  owner  to  the  shippers 
of  goods,  where  such  fact  is  made  known  to  them,  than  if  the  ship  were 
freighted  to  an  entire  stranger. 

"  With  respect  to  the  agent  appointed  by  the  owners,  it  appears 
that  his  authority  was  limited  to  the  superintendence  of  the  acts  of 
Betham  as  captain,  and  not  as  freighter ;  the  utmost  authority  given 
to  the  agent  being  that  of  displacing  the  master  and  appointing 
another,  in  case  Betham  should  be  guilty  of  a  breach  of  any  of  the 
covenants  or  agreements  on  his  part.  But  if  Betham  ceased  to  be 
master,  he  did  nevertheless,  by  the  terms  of  the  charter-party,  con- 
tinue the  freighter  of  the  ship,  possessing  the  same  power  to  take 
goods  on  board,  and  liable  to  the  same  responsibilities, — on  the  one 
hand,  to  the  owners  for  the  time-freight  for  which  he  had  contracted ; 
on  the  other  hand,  to  the  shippers  of  goods  for  the  safe  conveyance 
of  the  goods  shipped. 

"  As  to  the  freight  bills  received  by  the  freighter,  the  charter-party 
gives  the  owners  a  security  upon  them,  but  no  strict  or  immediate 
interest  in  the  freight  earned,  the  whole  of  the  surplus  of  which 
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belongs  to  Betham.  If  Betham  had  obtained  no  homeward  cargo 
from  Calcutta,,  so  that  no  freight  bills  could  have  been  transmitted, 
the  owners  would  have  still  been  entitled  to  their  time-freight.  The 
freight  earned  by  Betham  in  the  intermediate  voyage  for  twelve 
months  in  India,  does  not  become  a  security  to  the  owners.  Even 
in  the  homeward  voyage,  if  the  ship  had  been  lost,  there  might  have 
been  no  freight  payable,  but  still  he  must  have  made  good  his  own 
liability  to  a  monthly  freight  for  the  use  and  hire  of  the  vessel.  Upon 
the  whole,  therefore,  we  think  the  effect  of  this  charter-party  was  to 
make  the  freighter  the  legal  owner  of  this  ship  pro  tempore,  that  the 
freight  for  the  carriage  of  these  goods  was  paid  to  him  for  his  own  use, 
and,  consequently,  that  the  defendants  are  not  liable  to  an  action  for 
non-delivery  of  the  goods." 

The  case  of  Newberry  v.  Colvin  was  afterwards  taken  to  the  House 
of  Lords,  and  the  judgment  of  the  Exchequer  Chamber  there  af- 
firmed (m) .  It  will  be  seen  that  it  was  determined  upon  a  minute 
consideration  of  the  effect  of  all  the  covenants  in  the  charter-party, 
regard  being  had  to  the  purpose  and  object  of  it,  and  the  nature  of 
the  ship's  employment.  The  result  of  that  consideration  was,  that 
Betham,  by  the  charter-party,  was  constituted,  as  between  him  and  the 
shippers ,  owner  pro  hdc  vice  of  the  vessel ;  that  he  contracted  with 
them,  not  as  the  agent  of  the  owners,  but  on  his  own  account,  and 
therefore  that  he,  and  not  the  owners,  was  liable  to  the  shippers  for  the 
non-delivery  of  their  goods,  pursuant  to  the  bills  of  lading. 

From  these  cases  it  appears  that  the  question  whether  or  not  the 
possession  of  a  vessel  passes  out  of  the  owner  to  a  charterer,  depends 
upon  no  single  fact  or  expression,  but  upon  the  whole  of  the  language 
of  the  contract,  as  applicable  to  its  attendant  circumstances.  The 
case  of  Dean  v.  Hogg  and  Lewis  (n)  may  be  referred  to,  in  further 
illustration  of  this  rule  of  construction.  The  defendant  Lewis  had 
hired  a  steam-boat  for  a  party  of  pleasure  to  Richmond,  upon  the 
terms  disclosed  in  the  following  letter  from  the  owner  :  "  I  note  the 
Adelaide  is  engaged  to  you  for  Richmond  or  Twickenham,  for  Tues- 
day, the  28th  of  May,  at  the  hire  for  the  day  of  5/.  10s.,  your  party  not 
exceeding  fifty  persons."  The  vessel  was  navigated  by  a  captain  and 
crew  employed  and  paid  by  the  owner.  As  she  was  about  to  start 
from  a  quay  in  London,  the  plaintiff,  a  stranger  to  the  defendants, 
and  not  aware  that  the  vessel  had  been  hired  by  Lewis  for  the  day, 
stepped  on  board,  with  the  permission  of  the  captain.  The  plaintiff, 
being  harshly  warned  to  leave  the  vessel,  refused  to  go,  whereupon 
the  defendants  pushed  him  into  a  boat  alongside. 

For  this  assault  the  plaintiff  brought  an  action  of  trespass ;  and 
having  obtained  a  verdict,  with  damages,  the  question,  upon  a  motion 
to  set  aside  the  verdict  and  enter  a  nonsuit,  was,  whether,  under 
the  contract  with  the  owner,  above  stated,  Lewis  had  such  possession 
of  the  steam-vessel  as  would  support  the  defendants'  second  plea, 
which  alleged  that  the  defendant  Lewis  was  lawfully  possessed  of 

(m)  1  Clark  &  Fin.  283.  («)  10  Bing.  345;  Belcher  v.  Capper,  4 

M.&G.  502. 
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the  steam-vessel ;  that  the  plaintiff  was  unlawfully  in  the  steam- 
vessel,  from  which  he  would  not  depart  when  requested ;  and  then 
justified  the  committing  of  the  trespasses  by  the  defendants,  in  defence 
of  the  possession  of  Lewis,  and  in  order  to  remove  the  plaintiff  from 
the  vessel.     "  There  can  be  no  doubt,"  said  Chief  Justice  Tindal, 
"  that,  upon  such  a  contract,  the  defendant  Lewis  would  be  entitled 
to  the  full  enjoyment  of  the  vessel  for  himself  and  his  party,  free 
from  the  intrusion  of  any  stranger.     The  circumstances  of  the  case, 
and  the  object  of  the  voyage,  necessarily  imply  it;  so  that  if  the 
captain  afterwards  admitted  any  other  passengers  for  hire  or  freight 
to  Richmond  (as,  in  fact,  he  did  admit  the  plaintiff),  such  admission 
would  amount  to  a  breach  of  contract  between  him  and  Lewis,  for 
which  the  latter  might  have  recovered  compensation  in  damages. 
But  the   question  here  is,  whether,  under  this  contract,  Lewis  had 
such  an  exclusive  possession  of  the  vessel  as  would  justify  him  in 
forcibly  putting  the  plaintiff  out  of  the  vessel,  admitted,  as  he  had 
been,  by  the  captain,  in  defence  of  his  possession ;  and  we  think  he 
had  not.     Here  there  was  no  express   contract   for   the   exclusive 
possession  of  the  vessel  by  Lewis,  and  there  could  be  no  object  or 
purpose  in  considering  the  vessel  as  taken  out  of  the  possession  of  the 
owners,  and  put  into  the  possession  of  Lewis.     All  that  the  defendant 
Lewis  bargained  for  was,  that  he  and  his  party  should  be  carried,  by 
the  captain  and  the  crew  on  board  the  Adelaide,  to  Richmond,  with- 
out the  addition  of  strangers ;  and  such  a  contract  might  be  well 
carried  into  effect,  without  considering  the  possession  changed  from 
the  owners  to  Lewis.     The  captain  and  the  crew,  who  continued  in 
the  management  of  the  vessel,  were  the  servants  of  the  owners,  not  of 
Lewis.     There  were  some  parts  of  the  vessel  manifestly  not  in  the 
possession  of  the  defendant  Lewis,  and  some  parts  to  which  he  had 
even  no  right  of  access  or  entry,  such  as  the  parts  occupied  by  the 
crew,  the   room   containing  the   machinery,  and   the  like.     If  the 
captain  had  carried  goods  to  Richmond  for  other  persons,  to  any 
extent  short  of  incommoding  the  defendant  Lewis  and  his  friends,  he 
could  not  have  prevented  it,  either  by  removing  the  goods,  or  by  action 
against  the  owners,  all  which  considerations  tend  to  show  the  pos- 
session was  never  given  up.     The  merely  putting  Lewis  in  possession 
of  the  vessel  would  have  been  nothing.     The  main  part  of  the  con- 
tract remained  to  be  performed  by  the  captain  and  the  crew — viz.,  the 
carrying  him  and  his  party  to  Richmond  and  back  again,  for  which 
purpose  it  was  essential  they  should  remain  on  board,  and  retain  the 
management  and  conduct  of  the  vessel.     Looking,  therefore,  at  the 
object  and  intention  of  all  parties,  we  think  the  exclusive  possession  of 
the  vessel  did  not  pass  to  the  party  hiring  the  vessel  for  the  limited 
purpose  of  being  carried  to  Richmond  and  back,  and  consequently  that 
the  plea  is  not  established." 

"  Many  accidents,"  said  Lord  Tenterden  (o),  "have  occurred  from 
the  negligent  management  of  vessels,  hired  and  chartered  for  a  voyage 


(o)  Laugher  v.  Pointer,  5  B.  &  C.  578. 
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on  the  ocean  to  carry  such  goods  as  the  charterer  may  think  fit  to 
load,  and  such  only,,  and  many  actions  have  been  brought  against 
their  owners ;  but  I  am  not  aware  that  any  has  ever  been  brought 
against  the  charterer,  though  he  is,  to  some  purposes,  the  dominus  pro 
tempore"  And  Tindal,  C.  J.,  in  the  case  of  Dean  v.  Hogg,  said,  "  If 
any  injury  had  been  occasioned  by  the  vessel,  the  owners,  and  not 
Lewis,  would  have  been  answerable  for  the  damages," 

These  dicta  must,  however,  be  understood  with  reference  to  the 
circumstances  under  the  consideration  of  those  learned  judges,  on 
the  occasion  of  their  delivery.  They  are  the  expressions  of  a  rule  of 
general,  but  not  of  universal  application.  The  true  question  in  all 
such  cases  is,  Whose  servants  had  the  direction  and  management  of 
the  vessel  at  the  time  of  the  injury  complained  of?  and  as,  on  the  con- 
struction of  the  great  majority  of  charter-parties,  the  master  and  crew 
will  be  considered  to  be  the  servants  of  the  owner,  he  will,  in  most 
cases,  be  held  responsible  for  injuries  occasioned  by  their  negligence 
or  unskilfulness.  In  the  case  of  Fletcher  v.  Braddick  (p),  the  owners 
had  let  their  ship  for  six  months,  by  a  charter-party,  to  the  commis- 
sioners of  the  navy,  who  had  put  on  board  a  commander  in  the  navy, 
who  had  the  command  of  the  ship,  and  also  a  king's  pilot,  who  gave 
orders  to  the  seamen.  The  charter-party  contained  covenants  on  the 
part  of  the  owners  that  they  would  provide  a  crew,  and  pay  and  main- 
tain them ;  that  they  would  repair  the  ship  and  supply  her  with  stores 
(the  guns  and  ammunition  were  to  be  found  by  the  government)  ; 
and  that  the  master  should  obey  the  orders  and  instructions  of  the 
naval  commander ;  on  the  part  of  the  commissioners  that  they 
would  pay  a  certain  freight,  and  that  if  the  ship  was  destroyed  by  the 
enemy,  the  government  should  pay  for  the  loss  or  injury.  The 
action  was  brought  against  the  owners  for  running  down  the  ship  of  the 
plaintiffs  during  the  time  of  the  hiring.  On  this  case  the  Court 
of  Common  Pleas  gave  judgment  for  the  plaintiff's,  and  said,  "  Not- 
withstanding the  charter-party  entered  into  between  the  owners  and 
the  commissioners  of  the  navy,  the  ship  belonged  to  the  defendants. 
It  was  navigated  by  a  master  and  sailors  provided  by  them ;  and  it  is 
sufficient  to  say  that  it  is  to  be  considered  as  their  ship  with  regard  to 
all  the  world,  except  the  commissioners  of  the  navy." 

This  decision  is  not  perfectly  satisfactory.  It  was  stipulated  by  the 
charter-party  that  the  master  and  crew  should  obey  the  orders  of  the 
naval  commander,  who  was  appointed  by  the  crown,  and  who  certainly 
was  not  the  servant  of  the  owners.  Chief  Justice  Mansfield  said,  "  It 
was  doubtful  whether  by  obeying  the  orders  of  the  officer,  it  was 
meant  that  the  officer  should  see  to  the  navigation,  and  direct  the  motion 
of  the  ship,  or  only  direct  to  what  place  the  ship  should  be  carried  for 
the  purpose  of  being  employed  against  the  enemy."  The  case  was 
hardly  ripe  for  judgment  until  that  doubt  had  been  removed. 

The  case  of  Fenton  v.  The  Dublin  Steam  Packet  Company  (q)  was 
decided  upon  grounds  more  clear  and  intelligible.  It  was  an  action 

(p)  2  Now  Rep.  182.  (,y)  i  per.  &  Dav.   103;  8  Adol.  &  El. 

1836. 
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against  the  owners  of  a  steam-packet  for  an  injury  done  to  the  plain- 
tiff's keel,  through  the  negligence  of  the  crew  of  the  steam-packet. 

The  declaration  alleged  that  the  defendant's  were  possessed  of  the 
steam-vessel,  and  by  their  servants  and  mariners  had  the  care,  direc- 
tion, and  management  of  the  same ;  and  this  allegation  was  put  in 
issue  by  the  plea.  The  vessel,  when  the  misfortune  occurred,  was 
employed  under  the  following  memorandum  of  charter-party  : — 

"  It  is  this  day  mutually  agreed  between  the  City  of  Dublin  Steam- 
Packet  Company,  owners  of  the  steam-vessel,  on  the  one  part,  and 
John  Dails,  &c.,  on  the  other  part,  that  the  said  company  agree  to 
charter  with  J.  D.  the  said  steamer  for  the  space  of  six  months,  to 
be  paid  for  the  same  at  and  after  the  rate  of  20/.  per  week ;  the 
owners  to  keep  the  vessel  in  good  and  sufficient  order  for  the  con- 
veyance of  goods,  merchandise,  and  passengers ;  to  run  from  New- 
castle and  Goole,  or  any  other  coasting  station  which  the  said  J.  D. 
may,  from  time  to  time,  employ  the  said  vessel  in  ;  the  said  J.  D.  to 
pay  all  disbursements  incident  to  the  working  the  said  steamer, 
including  harbour  dues,  pilotages,  seamen's  and  captain's  wages,  and 
provide  coals  and  oil,  tallow,  &c.,  for  engines,  and  to  insure  the  vessel 
for  3,000/.  :  the  policy  to  be  deposited  with  the  company  before 
named." 

The  master  of  the  steam-vessel  proved  that  himself,  the  crew,  and 
engineers  were  appointed  by  the  defendants  or  their  agents,  but  that 
they  were  all  paid  by  Dails,  the  charterer ;  that  he  obeyed  the  orders 
of  Dails  as  to  where  the  vessel  was  to  go,  but  not  as  to  the  mode  of 
navigation ;  that  at  the  time  of  the  accident  Dails  was  on  board, 
and  that  the  vessel  was  going,  by  his  direction,  to  Newcastle.  On 
these  facts  it  was  contended,  that  the  vessel  was  demised  to  the 
charterer,  that  the  crew  were  his  servants,  and  therefore  that  he, 
and  not  the  owners,  must  be  liable  for  their  negligence.  But  the 
court  was  of  a  different  opinion.  "It  is  conceded,"  said  Mr.  Justice 
Patteson,  "that  the  accident  happened  through  the  negligence  of 
the  crew,  so  that  the  real  question  is,  Whose  servants  were  they  ? 
Looking  at  the  charter-party  itself,  I  have  no  doubt  they  were  the 
servants  of  the  owners  of  the  vessel.  The  charterer  is  to  pay  dis- 
bursements, but  is  not  required  to  provide  anything  •  he  is  to  pay 
wages,  but  is  not  required  to  appoint  servants  :  the  inference  is,  that 
the  owners  were  to  provide  everything,  and  to  have  servants  of  their 
own  choosing"  (r). 

The  question,  therefore,  whether  the  owner  or  the  charterer  be 
liable  for  injuries  caused  by  the  negligence  or  unskilful  management 
of  the  vessel,  is  to  be  determined  by  the  terms  of  the  instrument  of 
charter,  as  explained  by  the  circumstances  of  each  particular  case.  A 
charter-party,  as  we  have  seen,  may  be,  and  most  commonly  is,  a  mere 
contract  to  carry  goods ;  it  may  be  a  contract  for  the  hire  of  a  ship 
manned  and  equipped  for  mercantile  adventure ;  or  it  may  be,  what  it 
very  rarely  is,  a  lease  of  the  hull  of  a  ship,  to  be  navigated  by  a  master 

(r)  See  Quarman  v.  Bennet,GMee.  &W.  Rep.  429.  McLauglilin  v.  Prior,  4  M.  & 
499,  And  Martin  v.  Temperlcy,  4  Q.  B.  Gr.  48 
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and  mariners  hired  and  paid  by  the  charterer.  In  the  first  case,  no 
doubt  can  exist  that  the  crew  remain  the  servants  of  the  owner ;  in 
the  second,  a  possession,  subservient  to  the  employment  of  the  vessel 
by  the  charterer,  and  a  control  over  the  mode  of  her  navigation,  may 
still  be  retained  by  the  owners  through  their  servants,  the  master  and 
mariners,  whose  services  they  have  let  with  the  ship,  and  for  whose 
negligence  or  unskilfulness  in  its  management,  and  for  whose  acts, 
other  than  the  contracts  into  which,  by  the  agreement  between 
the  owners  and  the  charterer,  the  master,  as  his  agent,  may 
have  entered  into,  they  continue  to  be  (s)  responsible.  But  if  the 
case  should  occur  of  an  injury  done  by  the  negligent  or  unskilful 
management  of  a  ship,  the  possession  and  control  of  which  had  so 
completely  passed  to  the  charterer,  that  he  appointed  the  master  and 
crew,  and  directed  not  only  her  destination  and  employment,  but  the 
mode  of  her  navigation,  then  he,  and  not  the  absolute  owner,  would 
be  held  responsible  for  the  misfortune  (t) . 

The  captain  of  a  sloop  of  war  was  held  not  answerable  for  damage 
done  by  the  running  down  of  another  vessel,  the  mischief  having 
occurred  during  the  watch  of  the  lieutenant,  who  was  upon  deck,  and 
had  the  actual  direction  and  management  of  the  steering  and  navi- 
gating of  the  sloop  at  the  time,  the  captain  not  being  on  deck,  and 
it  not  being  his  duty  to  be  there  (u) 

It  has  been  held  also  that  the  owners  of  a  transport  vessel  employed 
by  the  government  are  not  (because  not  guilty  of  negligence)  liable  for 
damage  done  in  the  execution,  by  their  servants,  of  positive  orders  of 
an  officer  of  the  royal  navy  under  whose  command  she  was,  unless  the 
circumstances  had  so  altered  after  the  order  given,  as  to  render  it  no 
longer  applicable,  and  to  call  for  the  exercise  of  seamanship,  through 
defect  of  which  the  damage  took  place  (v) . 

(s)  Schuster  v.  McKellar   and  Young,         (u)  Nicholson  v.  Mounsey,  15  East,  384. 
7  E.  &  B.  704  ;  26  L.  J.  (N.  S,)  Q.  B.  281.         (0)  Hodgkinson  v.  Fernie,  2  C.  B.  (N.  S.) 
(0  Scott  v.  Scott,  2  Starkie,  348.  415;  26  L.  J.  C.  P.  217. 
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CHAPTER  II. 

OF    PROPERTY    IN    BRITISH    SHIPS  j     AND    OF    THE    HISTORY,    POLICY,  AND 
REGULATIONS     OF     THE     REGISTRY     ACTS  j     AND    HEREIN, 

(SECT.)  1.  The  Description  and  Ownership  of  British  Ships,  p.  47,  50. 

2.  The  Measurement  of  Tonnage,  p.  51. 

3.  The  Registry  of  Ships,  p.  51. 

4.  Of  the  Certificate  of  Registry,  p.  56. 

5.  Of  Transfers  and  Transmissions  of  Ships  and  Shares  of  Ships,  p.  59. 

6.  Of  Mortgages  of  Ships,  p.  60. 
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9.  Registry — Miscellaneous,  p.  64. 

10.  Fishery  Boats,  Lighthouse  Boats,  and  pleasure  Yachts,  p.  65. 

11.  Evidence  of  Affidavits,  Boohs  of  Registry,  Certificates,  $c.,  p.  66. 

12.  Offence  of  Forging  or  Fraudulently   altering  Documents,  making  False 

Declarations,  8fc.,  p.  70. 


ALL  commercial  nations  have,  for  the  advancement  of  their  individual 
prosperity,  conferred  various  privileges  of  trade  upon  the  ships  belong- 
ing to  their  own  countrymen ;  and  the  legislature  of  this  nation  has, 
for  the  same  purpose,  at  different  periods,  enacted  laws  suitable  to  the 
circumstances  of  the  times,  requiring  for  the  exercise  of  some  parti- 
cular branches  of  commerce,  ships,  not  only  the  property  of  its  own 
subjects,  but  also  of  the  build  of  its  own  dominions — allowing  other 
branches  to  ships  the  property  only  of  its  own  subjects,  without  regard 
to  the  build ;  and,  in  others,  in  which  foreign  ships  were  suffered  to 
participate,  favouring  those  of  its  own  subjects  by  a  difference  in  the 
rate  of  duties.  It  has,  however,  at  all  times  been  the  policy  of  the 
legislature  to  confine  the  privileges  of  our  trade,  as  far  as  was  con- 
sistent with  the  extent  of  it,  to  ships  built  within  the  King's  dominions ; 
but  it  was  reserved  for  the  reign  of  George  the  Third  to  see  the  ship- 
building of  the  country  advanced  to  such  a  state  as  to  warrant  the 
confinement  of  those  privileges  exclusively  to  ships  of  that  description, 
or  taken  as  prize  in  war.  And,  accordingly,  this  measure  was  carried 
into  execution  by  a  statute,  the  26  Geo.  3,  c.  60,  reserving,  however, 
to  such  foreign-built  ships  as  were  then  the  property  of  his  subjects,  the 
privileges  to  which  they  were  then  entitled  by  the  existing  laws.  For 
the  more  effectual  execution  of  this  important  measure  of  public  policy, 
various  new  regulations  were  at  the  same  time  introduced  to  ascertain 
the  build  and  property  of  ships,  which  were  afterwards  improved  by 
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subsequent  statutes  («),  as  experience  showed  that  some  particulars, 
notwithstanding  the  great  attention  paid  to  the  original  statute,  and 
the  great  talents  employed  in  framing  it,  had  not  been  sufficiently 
provided  for  by  it. 

The  great,  and,,  perhaps,  the  only  original  object  of  these  statutes 
was  to  advance  the  public  policy  of  the  state,  by  the  notoriety  of 
property  obtained  through  the  medium  of  a  public  register,  a  measure 
adopted,  with  numerous  improvements,  from  the  wisdom  of  former 
times  (b).  They  were  often,  and  upon  the  whole  perhaps  truly,  con- 
sidered beneficial  in  another  point  of  view — namely,  as  calculated  to 
prevent  the  commission  of  private  fraud  upon  individuals ;  but  the 
instances  in  which  fair  and  honest  transactions  are  rendered  unavail- 
able through  a  negligent  want  of  compliance  with  the  forms  directed 
by  these  and  other  statutes  requiring  a  public  register  of  conveyances, 
make  the  expedience  of  all  such  regulations,  considered  with  reference 
to  private  benefit  only,  a  matter  of  question  and  controversy.  It 
happened  also  with  regard  to  these  statutes,  as  to  all  others  of  a  similar 
kind,  that  doubts  and  difficulties  arose  upon  their  construction,  and 
upon  the  application  of  general  rules  and  enactments  to  particular 
cases.  The  matters  to  be  provided  for  were  very  numerous  and  very 
various.  The  difficulty  of  framing  positive  regulations,  even  for 
objects  of  a  limited  nature,  is  much  greater  than  those  who  have  not 
tried  the  experiment  themselves,  or  attended  with  candour  to  the 
experiments  of  others,  are  ready  to  admit.  It  will  often  happen,  that 
defects  can  be  discovered,  and  inconvenience  manifested,  by  experience 
alone.  After  an  experience  of  somewhat  more  than  thirty  years,  it 
was  thought  advisable  to  make  many  alterations,  and  to  comprise  the 
whole  subject  in  one  statute,  and,  accordingly,  all  the  former  acts 
were  repealed,  and  a  new  statute  passed  in  the  fourth  year  of  the  reign 

(a)  27  Geo.  3,  c.  19;  34  Geo.  3,  cc.   42,  to  them,  whether  built  in  France  or  foreign 

68  ;  35  Geo.  3,  c.  58 ;  37  Geo.  3,  c.  63.  countries,  and  of  the   names  of  the  several 

(J)  The  registering  of  ships    appears  to  part-owners,    who   were    to   be  Frenchmen 

have  been  first  introduced  into  practice  in  only,  and  resident  in  France,  in  order  to  pre- 

this  country  by  the  Navigation  Act,   12  Car.  serve  the  privileges  of  the  national   flag  to 

2,  c.  18,  s.  10,  A.D.  1660,  for  it  is  not  men-  his  own  subjects.     See  Valin  on  the  French 

tioned  in  the  Navigation  Ordinance  in  the  Ordinance,  torn.  i.  564,  &c.    The  first  article 

time  of  the  usurpation;  but   the  statute  of  of  the  Hanseatic  Ordinance  of  1614  prohibits 

Charles  the   Second   only    requires  foreign  the  building  of  ships  in  the   Hanse  Towns 

ships,  British-owned,  to  be  registered.     The  to  all  except  citizens,  and  persons  having  the 

statute  7  &  8  Wm.  3,  c.  22,  s.    17,  requires  particular  permission  of  the  magistrates  of 

British   or  Plantation-built  ships,  British-  the  place.     An   Act  of  Congress  of  the  31st 

owned,  if  intended  to  be  employed  in  the  of  December,  1792,  ch.  1,  contains  regula- 

Plantation  trade,  and  also  prize  ships,  to  be  tions  for   registering   ships   in    the   United 

registered.     And  ships  for  which   Mediter-  States  of  America,  the  greater  part  of  which 

ranean  passes  were  wanted  were   also  regis-  correspond  almost  exactly  with  those  of  our 

tered  in  consequence  of  a  regulation  at  the  statute  of  26  Geo.  3,  c.  60.     The  national 

Admiralty,     although   a    register    was    not  privileges    of    trade   are  confined   to   ships 

required  by  statute  for  British  ships  em-  belonging  to  and  commanded  by  citizens  of 

ployed  in  the  Mediterranean   trade,  as  we  America,  and  either  built  within  the  United 

learn   from  Reeve's  History  of  the  Law  of  States,  or  belonging   to  American  citizens, 

Shipping   and  Navigation,    p.   423.     Louis  on  the  16th  of  May,   1789,  and  continually 

the  Fourteenth,  by  an  ordinance  dated  the  thereafter,  or  taken  and  condemned  as  prize 

24th  October,  1681,  required  all  his  subjects  in  war;  or  forfeited  for  a  breach  of  the  laws 

to  make  a  declaration  in  the  Admiralty  of  of  the  United  States. 
the  place  of  residence  of  all  ships  belonging 
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of  George  the  Fourth,  which  took  effect  for  general  purposes  on  the 
1st  of  January,  1824  (c).  In  the  sixth  year  of  the  same  reign,  all  the 
statutes  relating  to  the  customs  were  repealed,  in  order  to  bring  the 
whole  of  that  extensive  and  complicated  subject  into  a  very  few 
acts ;  and  it  being  considered,  that  by  this  measure  the  Registry 
Act  of  the  fourth  year  of  that  reign  was  virtually  repealed,  the  6  Geo. 
4,  c.  110,  and  7  Geo.  4,  c.  48,  were  passed.  These  acts  were  super- 
seded by  the  3  &  4  Wm.  4,  c.  55,  which,  with  some  few  modifications, 
was  re-enacted  by  the  8  &  9  Viet.  c.  89,  the  Registry  Act  in  force 
when  the  9th  edition  of  this  work  was  published.  So  much  of  this 
last  act  as  limited  the  privileges  of  vessels  registered  at  Malta,  Gibral- 
tar, and  Heligoland,  and  provided  that  no  vessel  should  be  registered 
which  was  not  of  the  build  of  the  British  dominions,  and  related  to 
the  disqualification  of  ships  repaired  in  a  foreign  country,  and  pre- 
vented ships  captured,  or  sold  to  foreigners,  from  being  entitled  to  be 
again  registered  as  British  ships,  in  case  they  again  became  the  pro- 
perty of  British  subjects,  was  repealed  by  the  12  &  13  Viet.  c.  29, 
since  also  repealed  by  the  17  &  18  Viet.  c.  120.  The  object  of  the 
legislature  in  those  statutes  was  to  confine  the  privileges  of  British 
ships  to  ships  of  the  build  of  the  British  dominions,  navigated  by  a 
certain  proportion  of  British  seamen,  and  duly  registered.  A  British 
ship  was  not  absolutely  required  to  be  registered,  but  could  not  legally 
exercise,  and  was  subject  to  forfeitures  for  exercising,  the  privileges  of 
a  British  ship  without  being  duly  registered. 

These  privileges  were  much  restricted,  being  limited  to  the  coasting 
trade  of  the  United  Kingdom  and  the  Isle  of  Man,  the  trade  of  the 
Channel  Islands,  and  the  coasting  trade  of  the  British  possessions,  by 
the  12  &  13  Viet.  c.  29,  which  extended  the  right  of  importing  goods 
into  this  country  and  her  colonies,  theretofore  confined  to  British  ships, 
and  to  those  of  the  countries  of  which  the  goods  were  the  produce,  to 
ships  of  foreign  build,  owned  by  British  subjects  residing  abroad,  or  by 
foreigners  who  had  been  naturalized. 

So  much  of  this  last  statute  as  required  every  British  ship  to  be 
navigated  by  a  master  who  was  a  British  subject,  and  by  a  crew  of 
whom  a  certain  proportion  were  British  subjects,  was  repealed  by  the 
16  &  17  Viet.  c.  131. 

The  Merchant  Shipping  Act,  1854  (d),  17  &  18  Viet.  c.  104,  now 
in  force,  came  into  operation  on  the  1st  of  May,  1855  (e),  and  has 
introduced  a  variety  of  important  alterations  of  the  law  relating  to 
the  ownership,  measurement,  and  registry  of  British  ships. 

It  will  be  convenient  to  consider  these  provisions  according  to  the 
order  adopted  by  the  legislature  in  their  enactment,  abstracting  them, 


(c)  4  Geo.  4,  c.  41.  to  the  Coasting  Trade,"  has  been  repealed. 

(d)  On  reference  to  the  schedule   of  the  The  substance  of  them,  extending  over  1000 
Merchant  Shipping  Repeal  Act,  1854,  17  &  sections,  is  now  (with  many  important  altera- 
18  Viet.  c.  120,  it  will  be  seen  that  nearly  tions)  condensed  into  548,  by  the  Merchant 
the  whole  of  forty-seven  statutes,  beginning  Shipping  Act,  1854,  17  &  18  Viet.  c.  104. 
\viththe8  Eliz.  c.  13,  "Touching  Sea-marks         (e)  Amended  by  18  &  19  Viet.  c.  91  (1855), 
and  Mariners,"  and  ending  with  the  17  &  18  and  25  &  26  Viet.  c.  63  (1862). 

Viet.  c.  5,  "  An  Act  to  admit  Foreign  Ships 

E 
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with  occasional  references  to  the  former  state  of  the  law,  and  intro- 
ducing or  noticing  such  of  the  decisions  on  the  former  statutes  as  seem 
applicable  to  or  illustrative  of  the  present,,  under  the  following  heads : — 

1.  The  Description  and  Ownership  of  British  Ships. 

2.  The  Measurement  of  Tonnage. 

3.  The  Registry  of  Ships. 

4.  The  Certificate  of  Registry. 

5.  Transfers  and  Transmissions  of  Ships  and  Shares  of  Ships. 

6.  Mortgages. 

7.  Certificates  of  Mortgage  and  Sale. 

8.  Registry  anew,  and  Transfer  of  Registry. 

9.  Registry — Miscellaneous. 

10.  Fishing  Boats,  Lighthouse  Boats,  and  Pleasure  Yachts. 

11.  Evidence  of  Affidavits,  Books  of  Registry,  Certificates,  &c. 

12.  Offence  of  Forging  or  Fraudulently  altering  Documents,  making 

False  Declarations,  &c. 


1.  Description  and  Ownership  of  British  Ships. 

No  ship  shall  be  deemed  to  be  a  British  ship,  unless  she  belongs  to 
owners  who  are  natural-born  British  subjects  (e)}  or  persons  naturalized 
or  made  denizens  by  letters  of  denization,  or  bodies  corporate,  estab- 
lished under,  subject  to  the  laws  of,  and  having  their  principal  place  of 
business  in,  the  United  Kingdom,  or  some  British  possession. 

A  natural-born  subject  who  has  taken  the  oath  of  allegiance  to  a 
foreign  sovereign  or  state,  cannot  be  such  owner,  unless  he  has  subse- 
quently taken  the  oath  of  allegiance  to  her  Majesty,  and  continues, 
while  owner,  to  be  resident  in  her  dominions,  or  member  of  a  British 
factory,  or  partner  in  a  house  carrying  on  business  within  her 
dominions  (/). 

These  conditions  apply  also  to  persons  naturalized  or  made 
denizens. 

Every  British  ship  must  be  registered  under  the  Act — except 
those  registered  before  it  came  into  operation,  ships  not  exceeding 
fifteen  (g)  tons  burden,  employed  on  the  rivers  or  coasts  of  the 
United  Kingdom,  or  of  some  British  possession  in  which  the  ma- 
naging owners  are  resident,  or  ships  not  exceeding  thirty  tons  burden, 
not  having  a  whole  or  fixed  deck,  and  employed  solely  in  fishing  or 
trading  coastwise  on  the  shores  of  Newfoundland  or  parts  adjacent 
thereto,  or  in  the  Gulf  of  St.  Lawrence,  or  on  such  portion  of  the 
coasts  of  Canada,  Nova  Scotia,  or  New  Brunswick,  as  lie  bordering 
on  such  gulf. 

Ships  required  by  the  Act  to  be  registered  shall  not,  if  un- 
registered, be  recognised  as  British  ships.  Officers  of  customs  are 
not  to  grant  clearance  or  transire  to  the  master  of  any  ship  who 

(e)  See  Reg.  v.  Arnaud,  9  Q.  B.  817.  of  British  subjects,  and  employed  in  English 

(/)  Sects.  18,  38,  39,53, 55,  81,  and  25  &  and  Colonial  coast  and  river  navigation,  and 

26  Viet.  c.  G3,  K.  3.  it  has  been  held  that  such  boats  or  vessels 

(g)  Vessels  not  exceeding  this  tonnage  were,  might  be  transferred  without  a  bill  of  sale,  &c. 

under  12  &  13  Viet.  c.  29,  s.  30  (repealed),  as  required  for  transfer  of  other  vessels. 

admitted  to  b«  British  ships,  if  the  property 
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does  not,  on  being  required  to  do  so,  produce  the  certificate  of  her 
registry;  and  may  detain  such  ship  if  she  attempts  to  proceed  to 
sea  as  a  British  ship  without  such  clearance  or  transire  (h) . 


2.  The  Measurement  of  Tonnage. 

For  information  respecting  the  new  mode  of  admeasurement, 
which  could  be  useful  for  any  practical  purpose,  reference  must  be 
had  to  the  Act  itself.  The  object  of  all  rules  for  measuring  ships  is 
to  ascertain,  with  the  utmost  possible  accuracy,  the  space  in  them 
applicable  to  the  carriage  of  cargo  and  passengers.  After  much  com- 
plaint of  the  errors  of  the  then  existing  law,  a  commission  appointed 
by  the  government,  in  1849,  recommended  the  adoption  of  a  system 
of  external  instead  of  internal  measurement.  But  that  plan  was 
found  open  to  serious  objections;  and  the  one  now  adopted — the 
result  of  the  study  and  scientific  knowledge  of  Mr.  Moorsom,  a 
member  of  the  commission — was  submitted  to  and  approved  of  by  a 
large  number  of  intelligent  shipowners  and  others  interested  in,  and 
acquainted  with,  the  subject. 

As  regards  the  space  below  the  tonnage  deck,  the  principal  dif- 
ferences between  the  new  plan  and  the  one  prescribed  by  the  8  &  9 
Viet.  c.  89,  consist  in  these  particulars : — the  number  of  measure- 
ments taken  is  greater,  it  increases  with  the  size  of  the  ship,  and  they 
are  combined  according  to  a  well-known  mathematical  law,  com- 
monly called  "  Stirling's  Rule,"  for  determining  the  cubical  con- 
tents of  bodies.  The  Act  also  contains  provisions  for  measuring 
the  space  between  decks ;  also  ships  with  cargo  on  board ;  steam 
and  open  vessels  (i) . 

The  owners  of  existing  ships  are  allowed,  but  not  obliged,  to  adopt 
the  new  measurement. 

3.  The  Registry  of  British  Ships. 

The  following  persons  are  required  to  register  British  ships,  and 
are  to  be  deemed  registrars  for  the  purposes  of  the  Act : — 

The  collector,  comptroller,  or  principal  officer  of  customs,  at  any 
port  or  place  of  the  United  Kingdom  or  the  Isle  of  Man,  approved 
by  the  Commissioners  of  Customs  for  the  registry  of  ships;  the 
principal  officers  of  customs,  and  the  governor,  lieutenant-governor, 
or  other  person  administering  the  government  of  the  islands  of 
Guernsey  or  Jersey;  the  governor,  lieutenant-governor,  or  person 
administering  the  government  of  Malta,  Gibraltar,  and  Heligoland ; 
the  collector  of  duties,  together  with  the  governor,  lieutenant- 
governor,  or  other  person  administering  the  government  at  any  port 
or  place  so  approved  as  aforesaid,  and  at  which  no  Custom-house  is 

(h)  17  &  18  Viet.  c.  104,  s.  19.  Henry  Thring,  barrister-at-law,  and  Thomas 

(i)  Sects.  20 — 30,  and  see  a  memorandum  Henry  Farrer,  assistant-secretary  to  the 
on  the  Shipping  Laws  Consolidation  Bill,  by  Board  of  Trade.  (1854.) 

E2 
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established,  within  the  limits  of  the  charter,  but  not  under  the  govern- 
ment of  the  East  India  Company ;  at  the  ports  of  Calcutta,  Madras 
and  Bombay,  the  master  attendants ;  at  any  other  port  so  approved 
as  aforesaid,  within  the  limits  of  the  charter  and  under  the  govern- 
ment of  the  East  India  Company,  the  collector  of  duties,  or  any  other 
civil  servants  of  six  years'  standing,  appointed  by  any  of  the  govern- 
ments of  the  said  company ;  at  every  other  port  or  place  so  approved 
as  aforesaid  within  Her  Majesty's  dominions  abroad,  the  collector, 
comptroller,  or  other  principal  officer  of  customs,  or  of  navigation 
laws,  or  if  there  is  no  such  officer,  the  governor,  lieutenant-governor, 
or  other  person  administering  the  government  of  the  possession  in 
which  such  port  or  place  is  situate  (k) . 

The  persons  administering  the  government  of  British  possessions 
are,  as  respects  any  act  relating  to  the  registry  of  a  ship,  to  be  con- 
sidered in  all  respects  as  occupying  the  place  of  the  Commissioners  of 
Customs ;  and  British  consuls,  where  there  is  no  justice  of  the  peace, 
may  take  any  declarations  required  or  permitted  by  the  Act  to  be 
made,  in  the  presence  of  a  justice  of  the  peace  (/) . 

Every  registrar  shall  keep  a  book,  to  be  called  "The  Register 
Book"  (m) . 

1.  Before  registry,  the  name  of  the  ship,  and  of  the  port  to  which 
she  belongs,  must  be  painted  on  a  conspicuous  part  of  her  stern,  on 
a  dark  ground,  in  white  or  yellow  letters,  of  a  length  not  less  than 
four   inches;   it   shall   not   be   changed   or   concealed,   removed  or 
avoidably  obliterated,  unless  to  escape  capture ;  nor  shall  the  ship  be 
described,  by  or  with  the  knowledge  of  the  owner  or  master,  by  any 
other  name  than  the  one  by  which  she  is  registered,  under  a  penalty 
for   a  breach   of  any  of  these  rules  upon  the   owner  and   master 
of  100J.  (n). 

2.  The  ship  shall  be  surveyed  by  a  person  duly  appointed  under 
the  Act,  and  the  surveyor  shall   grant  a   certificate  specifying  the 
tonnage,  build,  and  such  other  particulars  descriptive  of  the  ship's 
identity  as  may  be  required  by  the  Board  of  Trade;  and  such  cer- 
tificate shall  be  delivered  before  registry  to  the  registrar  (o) . 

3.  The   property   in   the   ship    shall    be   divided   into   sixty-four 
shares  (p).     Subject  to  the  provisions  with  respect  to  joint-owners 
and   owners   by   transmission,   not   more    than   thirty-two   persons 
shall  be  entitled  to  be  registered  at  the  same  time  as  owners  of  any 
one  ship ;  but  this  rule  is  not  to  affect  the  beneficial  title  of  any 


(ft)  Sect.  30.  (W)  Sect.  34. 

(/)  Sect.  32.  (0)   Sect.  36.    The  Commissioners  of  Cus- 

(m)  Sect.  32.    The  copy  or  transcript  of  toms  may,  with  the  consent  of  the  Board  of 

the  register  of  any  British  ship,  which  is  Trade,  exempt  any  pleasure  yacht  from  the 

kept  by  the  chief  registrar  of  shipping  at  the  provisions  of  this  section.     18  &  19  Viet. 

Custom- house  in  London,  or  by  the  registrar-  c.  91,  s.  13. 

general  of  seamen,  under  the  direction  of  the         (p)  Sect.  37.     Shares  in  ships  registered 

Commissioners  of  Customs,  or  of  the  Board  under  this  Act  are  to  be  deemed  included  in 

of  Trade,  shall  have  the  same  effect,  to  all  the  word  "  stock"  as  defined  by  the  Trustee 

intents  and  purposes,  as  the  original  register,  Act,  1850;  13  &  14  Viet.  c.  60;  18  &  19 

of  which  the  same  is  a  copy.     18  &  19  Viet.  Viet.  c.  91    s  10. 
e.  91,  s.  15. 
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number  of  persons  (q),  or  of  any  company  represented  by  or  claiming 
under  any  registered  owner  or  owners.  No  person  shall  be  registered 
as  owner  of  any  fractional  part  or  share  of  a  ship,  but  any  number 
of  persons,  not  exceeding  five,  may  be  registered  as  joint-owners. 
Joint-owners  are  to  be  considered  as  constituting  one  person  only  as 
regards  the  rule  relating  to  the  number  of  persons  entitled  to  be 
registered,  but  are  not  to  be  entitled  to  dispose  in  severalty  of  any 
interest  in  any  ship  or  share ;  a  body  corporate  may  be  registered  as 
owner  by  its  corporate  name  (r) . 

4.  A  declaration  must  be  made  by  any  person  applying  (s)  to  be 
registered  as  owner  of  a  ship,  or  any  share  therein,  referring  to  the 
ship  as  described  in  the  certificate  of  the  surveyor,  and  containing  a 
statement  of  his  qualification  to  be  an  owner  of  a  share  in  a  British 
ship;  a  statement  of  the  time  when  and  place  where  the  ship  was 
built,  or  if  foreign-built,  at  a  place  unknown  to  him,  a  statement  to 
that  effect,  and  of  her  foreign  name ;  or  if  a  condemned  ship,  of  the 
time,  place,  and  court  of  condemnation ;  the  name  of  the  master ; 
a  statement  of  the  number  of  shares  in  the  ship  of  which  the  declarant 
is  owner;  and  a  denial  that  to  the  best  of  his  knowledge  any  un- 
qualified person  or  persons   is  entitled   as  owner  to  any  legal  or 
beneficial  interest  in  the  ship,  or  any  share  therein. 

This  declaration  is  to  be  made  and  subscribed  in  the  presence  of 
the  registrar,  if  the  declarant  reside  within  five  miles  of  the  Custom- 
house ;  but  if  beyond  that  distance,  in  the  presence  of  any  registrar 
or  justice  of  the  peace  (/). 

If  a  corporate  body  is  to  be  registered  as  owner,  the  declaration  is 
to  be  made  and  subscribed  by  its  secretary,  or  appointed  public 
officer,  and  must  contain,  in  addition  to  the  foregoing  particulars,  a 
statement  of  such  circumstances  of  the  constitution  and  business 
of  such  corporate  body,  as  prove  it  to  be  qualified  to  own  a  British 
ship  (u) . 

5.  Upon  the  first  registry  of  a  British-built  ship,  in  addition  to  the 
declaration    of  ownership,  a  certificate   of  the  builder  (v)    must  be 

(q]  Sect.  37.     By  the  8  &  9  Viet.  c.  89,  Curtis  and  Perry,  6  Vesey,  739;    Yallop 

s.  35,  partners  might  be  joint-owners  of  a  ex  parte,  15  Vesey,  jun.,  60;  Houghton  ex 

ship,  without    distinguishing  the    propor-  parte,  and  Gribble  ex  parte,  17  Vesey,  jun., 

tionate  interest  of  each,  and  were  considered  251;   Mestaer  v.  Gillespie,  11  Vesey,  625; 

as  one  person  only,  iu  estimating  the  num-  Speldt  \.Lechmere,  13  Vesey, 588;  Breioster 

ber  of  thirty-two  persons ;  the  Act  declaring  v.  Clai-ke,2  Mer.  75;  MeCalmont  v.  Rank-in  t 

their  property  to  be  partnership  property  to  2  De  G.  M.  &  G.  403  ;  Cato  v.  Irving,  5  De 

all  intents  arid  purposes.     But  it  was  held,  G.  &  S.  210;  Follett  v,  Detany,  2  ib.  235  ; 

that  where  the  members  of  a  trading  part  -  Hughes  v.  Morris,  2  De  G.  M.  &  G.  340 ; 

nership  were  interei-ted  in  a  ship,  the  names  Duncan  v.  Tindall,  13  C.  B.  258. 

of  all  the  partners  must  appear  on  the  ship's  (s)  Sect.  38. 

register.     A  ship  belonging  to  a  partnership  (t)  Sect.  38. 

having  been  registered  as  belonging  to  two  (M)  Sect.  39. 

parties  carrying  on  trade  under  a  particular  (v)  By  8  &  9  Viet.  c.  89,  s.  28,  the  Cora- 
firm,  it  was  held  that  a  third  partner,  who  missioners  of  Customs  were  authorized  to 
formed  one  of  the  firm,  but  whose  name  was  dispense  with  this  certificate,  when  by  reason 
not  on  the  register,  had  no  interest  in  the  of  the  death  of  the  builder,  or  other  uuavoid- 
ship.  Slater  r.  Willis,  1  Beav.  355.  able  cause,  it  could  not  be  procured,  and  to 

(?•)  Sect.  37.     See  upon  the  construction  allow  the  certificate  of  registry  to  be  granted. 

in  these  particulars  of  the  former  statutes,  It  has  been  held  to  be  no  objection  to  a  con- 

Camden  v.  Anderson,  5  Term  Rep.   709;  tract  fora  sale  of  a  ship  in  course  of  building 
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produced,  containing  a  true  account  of  her  denomination,  tonnage, 
time  and  place  of  build,  for  whom  built,  and  of  any  bill  of  sale  by 
which  the  ship  or  share  therein  has  become  vested  in  the  person 
requiring  to  be  registered  as  owner.  In  the  case  of  a  foreign-built 
ship,  the  same  particulars,  or  a  declaration  that  they  cannot  be  pro- 
cured; the  bill  of  sale  vesting  the  ship  or  share  in  the  person  re- 
quiring to  be  registered  as  owner ;  and  in  the  case  of  a  ship  con- 
demned, an  official  copy  of  the  condemnation  (v) . 

As  soon  as  the  foregoing  requisites  to  the  due  registry  of  a 
ship  have  been  complied  with,  the  registrar  is  to  enter  in  the 
register  book — 

1.  The  name  of  the  ship,  and  port  to  which  she  belongs. 

2.  The  details  of  her  tonnage,  build,  and  description,  as  comprised 

in  the  certificate  of  her  surveyor. 

3.  The  particulars  as  to  her  origin,  stated  in  the  declaration  of 

ownership. 

4.  The  names  and  descriptions  of  her  registered  owner,  or  owners, 

and  (if  more  than  one)  the  proportions  in  which  they  are 
interested  in  the  ship  (w) . 

The  port  or  place  at  which  a  ship  is  registered  for  the  time  being 
shall  be  considered  as  her  port  of  registry,  or  the  port  to  which  she 
belongs  (x)  ;  and  her  registry  may  be  transferred  from  one  port  to 
another,  upon  the  application  of  all  parties  appearing  on  the  register 
to  be  interested  in  the  ship  (y) ;  and  upon  delivery  up  of  her  certi- 
ficate of  registry  for  that  purpose  to  the  registrar  of  either  port,  the 
registrar  of  the  port  to  which  she  is  transferred,  and  to  which  she  is 
thenceforth  to  be  considered  to  belong,  may  grant  a  fresh  certificate 
of  registry  (z) . 

By  the  last  (8  &  9  Viet.  c.  89)  and  previous  Registry  Acts,  no 
persons  were  recognised  as  owners  of  British  ships,  but  owners  and 
mortgagees. 

Ignoring  equitable  interests  (a),    except   those   of  minors,    heirs, 


that  it  contemplates   the   delivery,  by  the  (y)  Sect.  89. 

builder  to  the  purchaser,  of  a  certificate  to  (z)  Sect.  90;  and  see  18  &  19  Viet.  c.  91, 

enable  the  latter  to  procure  a   register   as  s.  12. 

owner  before  the  ship  is  completed.    Goes  v.  (a)  Under  the  former  statutes,  of  which 

Quintan,  4  Scott's  N.  R.  471.     It  has  been  this  was  in  substance  a  re-enactment,  Lord 

decided  also  that  a  ship-builder,  who  gave  to  Eldon  took  notice  of  the  difference  between 

a  person  for  whom  he  was  building  a  ship,  an  equitable  title  set  up  under  the  act  or 

shortly  before  the  actual  completion  thereof,  contract  of  parties,  and  trusts  arising   by 

the  builder's  certificate  required  by  the  20th  operation  of  law  or  act  of  God.     The  latter 

secton  of  26  Geo.  3,  and  section  25  of  8  &  9  he  considered  as  being  out  of  the  operation 

Viet.  c.  89,  in  order  that  the  customer  might  of  the  statute,  the  former  as  being  restrained 

obtain  a  certificate  of  registry  in  his  own  name  by  it.     See  Curtis  v.  Perry,  6  Vesey,jun. 

(which  was  accordingly  done),  had  thereby  739;   Yallop  ex  parte,  15  Vesey,  jun.,  60. 

declared  that  the  general  property  of  the  Without  prejudice  to  the  power  of  disposi- 

ehip  was  vested  in  his  customer,  but  had  not  tion  and  of  giving  receipts,  conferred  by  the 

thereby  lost  his  right  to  retain  the  possession  Merchant  Shipping  Act  on  registered  owners 

until  the  residue  of  the  stipulated  price  was  and  mortgagees,  and  without  prejudice  to 

paid.     Woods  v.  Russell,  5  B.  &  A.  942.  the    provisions  contained  in-  the    said  Act 

(v)  Sect.  40.  relating  to    the    exclusion    of   unqualified 

(w)  Sect.  42.  persons  from  the  ownership  of  British  ships, 

(x)  Sect.  33.  execution  may  be  enforced  against  owners 
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legatees,  and  creditors  holding  from,  or  represented  by,  registered 
owners  (b) ,  it  enacted,  that  when  ships  were  sold,  after  registry,  to 
any  of  Her  Majesty's  subjects,  they  should  ("  otherwise  such  transfer 
should  not  be  valid  or  effectual  for  any  purpose  whatever  either  in 
in  law  or  equity")  be  transferred  by  bill  of  sale,  containing  a  re- 
cital of  the  certificate  of  registry,  or  principal  contents  thereof  (c) ; 
that  no  unregistered  bill  of  sale  should  be  valid  to  pass  the  property 
in  any  ship,  or  any  share  thereof,  or  for  any  other  purpose  (d) ;  and 
that  as  soon  as  the  particulars  of  the  bill  of  sale  were  entered  in  the 
book  of  registry,  the  bill  of  sale  should  be  valid  to  pass  the  property 
against  all  persons  and  to  all  intents  and  purposes,  except  against  sub- 
sequent purchasers  and  mortgagees,  who  should  first  procure,  as 
directed  by  the  thirty-ninth  section,  the  endorsement  of  their  bills  of 
sale  or  mortgages  upon  the  certificate  (e) .  However  formal  the  con- 
tract for  the  sale  of  a  ship  might  be,  it  was  a  nullity  in  a  court  of  law 
or  equity,  unless  it  recited  the  certificate  of  registry  ;  however  fraudu- 
lent or  incautious,  as  respects  the  person  beneficially  interested,  a 
transfer  by  the  registered  owner  might  be,  the  title  derived  from  him, 
and  completed  in  due  form  upon  the  register,  was  unassailable  (/). 

By  the  new  Act,  the  recital  of  the  certificate  of  registry  in  a  bill  of 
sale,  or  executory  contract  for  the  sale  of  a  ship,  is  not  required,  and 
instead  of  enacting  that  the  bill  of  sale  when  registered  shall  be  effec- 
tual to  pass  the  property  as  against  all  persons  whatsoever^  and  to  all 
intents  and  purposes,  it  provides  that, — 

No  notice  of  any  trust,  express,  implied,  or  constructive,  shall  be 
entered  on  the  register,  or  receivable  by  the  registrar ;  and  that, 
subject  to  any  rights  and  powers  appearing  by  the  register  book  to  be 
vested  in  any  other  party,  the  registered  owner  of  any  ship,  or  share 
therein,  shall  have  power  absolutely  to  dispose,  in  manner  hereinafter 
mentioned,  of  such  ship  or  share,  and  to  give  effectual  receipts  for  any 
money  paid  or  advanced  by  way  of  consideration  (g) . 

The  effect  of  this  provision  is,  to  recognize  the  existence  of  unre- 
gistered interests  in  British  ships  and  registered  ownerships  in  trust, 
for  partnerships  and  persons  not  named  on  the  register,  thus  making 


and  mortgagees  of  ships  in   respect  of  their  Chapman  v,   Collis,  9  C.  B.  (N.  S.)769; 

interest   therein,   in   the   same    manner    as  30   L.   J.    (IV.  S.)    C.  P.   241 ;    Liverpool 

against  other  personal  property.     25  &  26  Branch  Bank  v.  Turner,  1  Jo.  &  H.  159  ; 

Viet.  c.  63,  s.  3.  S.  C.  on    appeal,    29   L.   J.     (N.  S.)    Ch, 

(6)  8  &  9  Viet.  c.  89,8,  36.  827;  39   L.  J.    (N.  S.)  Ch.  37.      See  the 

(c)  Sect.  34,  Empress,  1    Swab.  Adra,  Rep.   160 ;  Hoi- 

(d)  Sect.  37.  derness  v.  Lampert,  where  it  was  held  that 

(e)  Sect.  38.     See  25  &  26  Viet.  c.  63,  a  court  of  equity  had  jurisdiction  to  rectify 
s.  3.  errors,  and  direct  such  acts  to  be  done  a» 

(/)  Abbott,  on  Merchant  Ships  and  Sea-  will  enable  the  rightful  owner  of  a  ship  to 

men,  9th  ed,  pp.  61,  62,  66,  72.     Ex  parte  obtain  a  transfer  to  him  on  the  register,  and 

Yallop,  15  Vesey,  60.     Follett  v.  Delany,  2  possession  of  the  property,    30  L.  J.  (N.  S.) 

De  G.  &  Sm.  235.     Cato  v.  Irving,  21  L.  J.  Ch,  480.  And  see  Orr  v.  Dickinson,  28  L.  J. 

675,  Ch,     Hughes  v.  Morris,  21  L,  J.  761,  Ch.  516,  where  an  attorney  under  a  certifi- 

Ch.     Duncan   v.  Tindal,    13  C.   B.  238.  cate  of  sale,  not  having  preserved  the  power 

McCalmont  v.  Rankin,  8  Hare,  1,  and  the  conferred  on  him,  the  registration  was  held 

judgment  of  Lord  St.  Leonards,   S.  C.  20,  a  nullity. 
L,  T.  1  ;  2  De  G.  M.  &  G.  403.   Armstrong        (g)  Sect.  43. 
v.  Armstrong,   21    Bcavan,   78  ;    and   see 
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the  registered  owner  personally  responsible  for  breach  of  trust  to  a 
court  of  equity,  but  without  prejudice,  as  respects  bond  fide  purchasers 
not  implicated  in  the  fraud  or  breach  of  trust,  to  any  title  derived  by 
them  from  him. 

The  Act  also  empowers  the  Court  of  Chancery  in  England  or 
Ireland,  the  Court  of  Session  in  Scotland,  and  any  court  possessing 
the  principal  civil  jurisdiction  in  any  British  possession,  upon  the 
summary  application  of  any  interested  person,  ex  parte,  or  upon  ser- 
vice of  notice  on  any  other  person,  to  issue  an  order  prohibiting,  for  a 
time  to  be  named  in  such  order,  any  dealing  with  such  ship  or  share, 
to  annex  thereto  any  terms  or  conditions  it  may  think  fit,  to  discharge 
such  order  without  costs,  and  generally  to  act  in  the  premises  as  the 
justice  of  the  case  may  require  (h). 

This  power  is  very  large,  and  will  enable  a  court  of  equity  to 
restrain  the  registered  owner  from  exercising  any  act  of  ownership 
inconsistent  with  the  equitable  rights  of  persons  interested,  by  sale  or 
contract  in  the  ship  (i) . 


4.  Certificate  of  Registry. 

Upon  the  completion  of  the  registry  of  any  ship,  the  registrar  is  to 
grant  a  certificate,  setting  forth — the  name  of  the  ship  and  of  her  port ; 
her  tonnage,  build,  and  description;  the  name  of  her  master;  the 
particulars  of  her  origin,  as  stated  in  the  declaration  of  ownership ; 
the  names  and  descriptions  of  her  owners  ;  and  if  more  than  one,  the 
proportions  in  which  they  are  respectively  interested  (k) . 

Every  change  which  takes  place  in  the  registered  ownership  of  any 


(h)  Sect.   65 ;    and  see  now  the  25  &  26  shall  include  interests  under  contract  and 

Viet.  c.  63,  s.  3.  other  equitable  interests,  and  that  the  inten- 

(?)  It  was  held  in  the  case  of  the  Liverpool  tionofthe  Act  was,  that  without  prejudice 
Borough  Bunk  v.  Turner,  29  L.  J.  (N.  S.)  to  the  provisions  for  preventing  notice  of 
Ch.  8-27,  that  these  sections  did  not  enable  trusts  from  being  entered  in  the  register 
a  court  of  equity  to  give  any  effect  to  an  un-  book,  or  received  by  the  registrar;  and  without 
registered  contract  to  assign  a  ship  as  secu-  prejudice  to  the  powers  of  disposition  and  of 
rity  for  money  due,  the  formalities  required  giving  receipts  conferred  by  it  on  registered 
by  the  Act  not  having  been  complied  with  ;  owners  and  mortgagees  ;  and  without  pre- 
and  Lord  Chancellor  Campbell,  in  affirming  judice  to  the  provisions  contained  in  it 
the  judgment  of  Vice-Chancellor  Wood, said,  relating  to  the  exclusion  of  unqualified  per- 
thatif  the  statute  17  &  18  Viet.  c.  104,  had  sons  from  the  ownership  of  British  ships, 
been  the  first  and  only  legislation  respecting  equities  might  be  enforced  against  owners 
the  transfer  and  mortgage  of  ships,  he  should  and  mortgagees  of  ships  in  respect  of  their 
have  held  that  the  forms  of  transfer  and  interest  therein,  in  the  same  manner  as  equi- 
mortgage  required  by  sects.  55,  56,  must  be  ties  may  be  enforced  against  them  in  respect 
substantially  followed,  although  there  were  of  any  other  personal  property"  (25  &  26 
no  negative  words  providing  that  all  trans-  Viet.  c.  63,  s.  8)  ;  and  it  has  since  been  de- 
fers and  mortgages  in  any  other  form  shall  cided  by  the  Court  of  Exchequer,  in  the  case 
be  null  and  void;  30  L.  J.  Ch.  379.  But  of  an  infant  purchaser  of  a  ship,  against  the 
these  decisions  having  opened  the  door  to  assignees  of  the  vendor,  that  the  property 
fraud,  it  has  been  expressly  declared  by  the  passed  by  the  bill  of  sale,  though  until  the 
Merchant  Shipping  Act  Amendment  Act,  vendee's"  full  age  the  transfer  could  not  be 
1862,  that  the  construction  put  upon  these  registered,  the  bankrupt  being  a  trustee  for 
statutes  in  the  text  of  the  last  as  of  this  him  in  the  mean  time.  Stapleton  v.  Hay- 
edition,  is  the  correct  one,  and  that  "  the  ex-  man,  33  L.  J.  (N.  S.)  Ex.  170. 
pression,  '  beneficial  interest,'  in  the  second  (A)  Sect.  44. 
part  of  the  Merchant  Shipping  Act,  1854, 
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ship  shall  forthwith,  or  on  her  next  return  to  the  port  of  registry,  be 
endorsed  upon  her  certificate  by  the  registrar ;  or,  upon  advice  from 
him  of  such  change,  by  the  registrar  of  any  other  port  in  which  the 
ship  may  be  ;  and  the  master  is  required,  under  a  penalty  of  100/.,  to 
deliver  the  certificate  of  registry  to  the  registrar  for  this  purpose  (/) . 

Every  change  of  master  must  also  be  endorsed  on  the  certificate,  by 
the  presiding  officer  of  any  naval  court  directing  such  change,  or  by 
the  registrar  or  consular  officer  of  the  port  at  which  it  takes  place, 
and  they  must  forthwith  report  such  change  to  the  Commissioners  of 
Customs  in  London ;  and  officers  of  customs  at  any  port  may  refuse 
to  admit  any  person  to  act  as  master  of  any  British  ship,  unless  his 
name  is  inserted  or  endorsed  upon  the  certificate,  as  the  last  appointed 
master  thereof  (m) . 

On  delivery  up  of  the  certificate,  or  in  case  of  its  being  mislaid, 
lost,  or  destroyed,  a  new  certificate  may  be  granted  by  the  registrar 
of  the  ship's  port ;  and  a  provisional  certificate,  to  be  delivered  up 
to  him  within  ten  days  after  the  ship's  arrival  at  her  port  of  discharge 
in  the  United  Kingdom,  or  other  British  possession  in  which  she  may 
be  registered,  may  under  the  same  circumstances  be  granted  by  the 
British  registrar  of  any  port  at  which  the  ship  first  arrives  (n) . 

The  certificate  of  registry  shall  be  used  only  for  the  lawful  navi- 
gation of  the  ship,  and  shall  not  be  subject  to  detention  by  reason 
of  any  title,  lien,  charge,  or  interest,  which  any  person  may  have  or 
claim  in  the  ship  ;  and  any  person,  whether  interested  in  the  ship  or 
not,  who  refuses  to  deliver  it  up  to  the  person  entitled  to  the  custody 
thereof,  for  the  purpose  of  such  navigation,  or  to  any  registrar,  officer 
of  customs,  or  other  person  entitled  to  require  such  delivery,  may  be 
brought  by  warrant  before  a  justice  of  the  peace,  or  before  any  court 
capable  of  taking  cognizance  of  such  matter,  to  be  examined  touching 
such  refusal,  and  will  be  liable  to  a  penalty  of  100/.,  unless  he 
shows  reasonable  cause  (o)  for  his  refusal,  or  that  the  certificate  is 
lost  (/?). 


(I)  Sect.  45.  B.  &  C.  41.  Cazenove  v.  Clayton,  2  Moody 
(m)  Seer.  46.  &  Rob.  553.  It  was  determined  also,  that  a 
(n)  Sects.  47,  48,  49,  51.  conviction  on  this  section,  in  which  the 
(0)  Sect.  50.  A  master  of  a  ship,  lying  in  defendant  was  charged  with  not  delivering 
her  port  of  discharge,  but  not  discharged,  up  the  certificate  to  the  officers  of  Her  Ma- 
was  held  not  liable  to  the  penalty  enacted  by  jesty's  customs,  without  stating  that  they 
this  section  for  refusing  to  deliver  up  to  the  were  the  proper  officers,  or  the  purposes  for 
owner  and  ship's  husband  the  certificate  of  which  the  certificate  was  required  by  them, 
the  ship's  registry,  on  being  required  by  could  not  be  sustained.  Rex  v.  Walsh,  1 
him  so  to  do,  the  ship's  husband  not  having  Adol.&  E1.481.  Rexv.  Pixley,  13  East,  91. 
dismissed  him,  or  assigned  any  reason  tor  the  But  a  stricter  interpretation  has  been  put 
demand.  Arkle  v.  Hanzell,  8  E.  &  B.  334;  upon  sect.  50  of  the  new  Act,  and  a  pledge 
27  L.  J.  (N.  S.)  M.  C.  111.  of  the  certificate  by  the  master  and  owner  of 
(p)  Sect.  50 ;  on  the  25th  sect,  of  the  4  a  ship  for  a  good  consideration,  and  for  an 
Geo.  4,  c.  41,  corresponding  to  this,  it  was  agreed  time,  lias  been  held  no  answer  to  an 
considered  that  where  the  certificate  of  regis-  action  of  trover  by  him  against  the  pledgee 
try  had  been  deposited  to  secure  advances  for  on  his  refusal  to  redeliver  it  when  required 
the  use  of  the  ship,  the  holder  had  a  suffi-  for  the  navigation  of  the  ship  before  the  ex- 
cient  lien  upon  it  to  defeat  an  action  of  trover  piration  of  the  agreed  time.  Wiley  v. 
by  the  owner ;  and  doubts  were  expressed  Crawford,  1  E.  B.  &  S.  253  and  265 ;  29 
whether  a  detention  of  the  certificate  on  such  L.  J.  (N.  S.)  Q.  B.  244  j  30  L.  J.  (N.  S.)  Ex. 
a  claim  of  lieu  was  a  wilful  detention  within  Ch.  213,  319. 
the  meaning  of  that  Act.  Bowcn  v.  Fox,  10 
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The  use  by  the  master  or  owner  of  a  certificate  not  legally  granted 
is  a  misdemeanor,  subjecting  the  ship,  &c.,  to  process  in  the  Court  of 
Admiralty,  and  adjudication  of  forfeiture,  to  Her  Majesty  (q). 

Notice  of  the  loss,  capture,  or  breaking  up  of  any  ship,  or  of  her 
ceasing  to  be  British  owned,  must  immediately,  after  knowledge  of 
the  fact,  be  given  by  the  owner  of  her,  or  of  any  share  in  her,  to  the 
registrar,  who  shall  make  an  entry  thereof  in  the  register  book  ;  and 
the  master  of  every  ship  so  circumstanced  shall  immediately,  if  such 
event  occurs  in  port,  or  within  ten  days  after  arrival  in  port,  deliver 
her  certificate  to  the  registrar  of  the  ship's  port,  or  to  a  registrar  or 
British  consular  officer,  to  be  forwarded  to  the  registrar  of  the  ship's 
port,  under  a  penalty,  on  any  owner  or  master  making  default  in 
obeying  the  requirements  of  this  section,  of  100/.  (r) . 

A  provisional  certificate,  stating  the  ship's  name,  the  time  and  place 
of  her  purchase,  and  names  of  her  purchaser  and  master,  and  the  best 
particulars  of  her  tonnage,  build,  and  description  that  he  is  able  to 
obtain,  may  be  granted  by  the  British  consular  officer  to  the  master 
of  any  ship  which  becomes  the  property  of  persons  qualified  to  be 
British  owners  at  any  foreign  port.  A  copy  thereof  is  to  be  forwarded 
by  such  officer  to  the  Commissioners  of  Customs  in  London,  and  it 
is  to  remain  in  force  for  six  months,  or  until  such  earlier  time  as  the 
ship  arrives  at  some  port  where  there  is  a  British  registrar  (s) . 

Under  the  8  &  9  Viet.  c.  89  (t),  and  previous  Acts,  an  entry  or 
endorsement  on  the  certificate  of  registry,  as  well  as  in  the  book  of 
registry,  was  necessary  to  complete  the  title  of  a  purchaser  and  the 
security  of  a  mortgagee,  the  dates  of  such  entries  determining  the 
priority  between  rival  claimants.  The  interest  of  the  mortgagee  whose 
mortgage  was  so  expressed  and  stated  was  also  exempted,  in  the  event 
of  the  bankruptcy  of  the  mortgagor,  from  the  operation  of  the  clause 
in  the  bankruptcy  laws  relating  to  the  possession,  order,  and  disposi- 
tion by  a  bankrupt  as  reputed  owner  of  property  belonging  to. 
another  (u) .  The  new  Act  makes  the  register  book  the  sole  evidence 
of  title,  and  restricts  the  certificate  of  registry  to  the  office  of  a  docu- 
ment accompanying  the  ship,  manifesting  her  nationality,  and  identi- 
fying her  as  the  ship  of  which  it  certifies  the  registry  by  the  particulars 
of  her  name,  tonnage,  build,  description,  and  the  names  of  her  master 
and  owners. 


(q)  Sect.  52.  on  his  becoming  bankrupt,  to  take  them  out 

of  his  order  and  dispo^tion,  an  indorsement 

(«)  Sect.  54.  being   necessary   to   the   statutory   form   of 

(*)  Sects.  34,  35,  36.  transfer.     Lacon  v.  Leffen,  32  L.  J.  (N.  S.) 

(u)  Sect.  46.     The  transferee  should  re-  Ch.  25.     Boyson  v.   Gibson,  4   C.  B.  121. 

gister  immediately,  otherwise  the  ship  re-  The  omission  of  the  first  purchaser  (from  the 

mains  in  the  order  of  the  transferor.     Boy-  master  in  a  case  of  necessity  justifying  a  sale 

son  v.  Gibson,  4  C.  B.  121.     But  a  deposit  by  him)  to  comply  with  the  Registry  Act, 

by  a  registered  mortgagee  of  the  instruments  does  not  affect  the  'title  of  a  subsequent  pur- 

of  mortgage  to  secure  a  debt  has  been  held,  chaser.     The  Australia,  1  Swab.  486. 
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5.  Transfers  and  Transmissions. 

A  registered  ship,  or  any  share  therein,  when  disposed  of  to  persons 
qualified  to  be  owners  of  British  ships,  must  be  transferred  by  bill  of 
sale,  containing  such  a  description  of  the  ship  as  may  be  sufficient  to 
satisfy  the  registrar  of  her  identity,  and  executed  by  the  transferor,  in 
the  presence  of  one  or  more  witnesses  (a?) . 

The  recital  in  it  of  the  certificate  of  registry  is  no  longer  required. 
A  declaration  and  denial  similar,  mutatis  mutandis,  to  those  required 
to  be  made  by  original  owners  must  be  produced,  together  with  the 
bill  of  sale,  to  the  registrar  of  the  ship's  port  of  registry,  who  shall 
thereupon  enter  the  name  of  the  transferee  in  the  book  of  registry,  as 
owner,  and  indorse  the  fact  of  such  entry,  and  the  date  and  hour 
thereof  on  the  bill  of  sale.  All  bills  of  sale  are  to  be  entered  in  the 
order  of  their  production  to  the  registrar  (y) . 

In  case  of  the  transmission  of  the  property  or  the  interest  of  a  mort- 
gagee (z)  in  any  ship  or  share,  by  death,  bankruptcy,  insolvency,  or 
marriage,  or  any  lawful  means  other  than  a  formal  transfer,  the 
registrar,  the  fact  of  such  transmission  and  the  circumstances 
thereof  being  authenticated  to  him  by  the  declaration  of  the  person  to 
whom  such  property  shall  have  been  transmitted,  and  by  the  proper 
legal  evidence  of  such  transmission,  shall  enter  (a)  the  name  of  such 
person  in  the  register  book,  as  owner  of  the  ship  or  share  therein  so 
transmitted.  And  the  persons,  if  more  than  one,  and  however  nume- 
rous, to  whom  such  property  may  be  transmitted,  shall,  as  regards 
the  rule  relating  to  the  number  of  registered  owners,  be  considered  as 
one  person  (b) . 

Persons  not  qualified  to  be  owners  of  British  ships,  and  becoming 
entitled  to  the  property  in  a  ship  or  share  by  transmission,  may,  on 
application  to  the  Court  of  Chancery,  the  Court  of  Session,  or  other 


(a?)  Sect.  55.  By  the  18  &  19  Viet.  c.  91,  (z)  Sects.  59,  74,  75.  For  the  law  respect- 
s.  11,  it  is  enacted  that  the  registrar  shall  ing  transfers  under  the  repealed  statutes,  see 
not  be  required,  \vithouttheexpressdirection  the  9th  ed.  p.  67,  and  Moss  v.  Charnock, 
of  the  Commissioners  of  Her  Majesty's  Cus-  2  East,  399;  Moss  v.  Mills,  6  East,  144; 
toms,  to  record  any  bill  of  sale,  mortgage,  or  Heath  v.  Hubbard,  4  East,  110;  Bloxham 
other  instrument  for  the  disposal  or  transfer  v.  Hubbard,  5  East,  407  ;  Hubbard  v. 
of  any  ship,  share,  or  interest  therein,  which  Johnston,  3  Taunt.  177;  Hay  ton  v.  Jack- 
is  not  made  in  the  form  or  contains  any  son,  8  East,  511 ;  Palmer  v.  Moxon,  2  M.  & 
particulars  other  than  the  form  and  par-  S.  43 ;  Richardson  v.  Campbell,  5  B.  &  A. 
ticulars  prescribed  and  approved  for  the  196;  Hodgson  v.  Brown,  2  B.  &  A.  427  ; 
purpose  by  or  in  pursuance  of  17  &  18  Viet.  Thompson  v.  Smith,  1  Madd.  395;  Dixon 
c.  104.  v.  Ewart,  3  Mer.  322  ;  Campbell  v. 

(y)  Sects.  56, 57.  The  owner  of  a  ship  who  Thompson,    2    Hare,  142;    Ratchford  v. 

has  mortgaged  her  by  a  transfer,  absolute  in  Meadows,  3  Esp.  69 ;    Underwood  v.  Miller, 

its  form,  is  not  prevented  by  sect.  56  from  1  Taunt.  387  ;   Thompson  v.  Smith,  1  Madd. 

showing  that  the  transfer  was  intended  as  a  395  ;   Speldt  v.  Letchmere,  13  Vesey,  jun., 

security  only.     The  25  &  26  Viet.  c.  63,  s.  3,  588;    Wilson   v.  Heather,  5   Taunt.  642; 

is  a  statutory  declaration   that   this  is  the  Mcstaer  v.  Atkins,  5  Taunt.  381 ;   Bowenv. 

true  interpretation  of  the  section.     Ward  v.  Fox,  10  B.  &  C.  41. 

Beck,  13  C.  B.  (N.  S.)  668  ;  32  L.  J.  (N.  S.)  («)  Sect.  75. 

C.  P.  113.  (bj  Sects,  59,  60. 
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court  of  civil  jurisdiction  in  a  British  possession,  obtain  an  order  for 
the  sale  of  such  property  by  a  nominee  of  such  court,  whose  requisi- 
tion in  respect  of  any  transfer  the  registrar  is  required  to  obey  as 
that  of  an  owner,  and  for  the  payment  to  them  of  the  proceeds  (b) . 

If  such  application  is  not  made  within  four  weeks  after  the  trans- 
mission, or  such  further  time,  not  exceeding  one  year,  as  such  court 
may  allow,  or  is  not  acceded  to  by  such  court,  the  ship  or  share  so 
transmitted  shall  be  forfeited  in  the  manner  described  by  the  Act  with 
respect  to  interests  acquired  by  unqualified  owners  in  ships  using  a 
British  flag,  and  assuming  the  British  character  (c) . 

Such  courts  may,  upon  the  summary  application  of  any  interested 
person,  by  petition  or  otherwise,  and  either  ex  purte  or  upon  service 
of  notice  on  any  other  person,  issue  an  order  prohibiting,  for  a  time 
to  be  named  in  such  order,  any  dealing  with  such  ship  or  share  ;  and 
every  registrar,  upon  being  served  with  such  order,  or  an  official  copy 
thereof,  is  required  to  obey  the  same  (d). 

The  powers  given  by  these  sections  to  the  Court  of  Chancery,  have 
since  been  extended  to  the  High  Court  of  Admiralty  (e) . 

These  provisions  are  new  as  respects  the  registration  of  interests  in 
British  ships,  and  have  been  adopted  from  the  Companies'  Clauses 
Consolidation  Act,  8  &  9  Viet.  c.  16. 


6.  Mortgages. 

Mortgages  (/)  of  ships  are  to  be  in  a  form  set  forth  in  a  schedule 
to  the  Act,  and  recorded  in  the  order  of  their  production  to  him  by 
the  registrar  of  the  ship's  port,  who  is  to  make  a  memorandum  on  the 
instrument  of  mortgage  of  the  date  and  hour  of  such  record  (g) . 

On  production  of  the  mortgage  deed,  with  a  receipt  for  the  mort- 
gage money  endorsed  thereon,  the  discharge  of  the  mortgage  is  to  be 
entered  by  him  in  the  register  book,  and  the  estate  of  the  mortgagee 
to  re-vest  in  the  person  who,  but  for  the  mortgage,  had  been  entitled 
to  it  (h) . 

Mortgages  are  to  have  priority  according  to  the  date  of  their  record 
in  the  register  book  (i) . 

A  mortgagee  shall  not  by  reason  of  his  mortgage  be  deemed  to  be 
the  owner,  nor  the  mortgagor  to  have  ceased  to  be  the  owner  of  a  ship 
or  share,  except  so  far  as  may  be  necessary  for  making  it  available  as 
a  security  for  his  debt  (&).  And  he  may,  unless  there  be  a  prior  and 

(b)  Sects.  62,  63.  drafts  or  bills  of  exchange  to  be  drawn  on 

(c)  Sects.  64,  102, 106.  the  mortgagee.  In  Lister  v.  Payne,  1 1  Sim. 
(rf)  Sect.  65.  348,  the  mortgage  was  for    an  antecedent 
(e)  24  Viet.  c.  10,  s.  12.  debt. 

(/)  In   the  construction   of   the  former  (g)  Sects.  66, 67. 

statutes  it   was  considered   that  there   was  (h)  Sect.  68. 

no   distinction  between    mortgages  for   the  (i)  Sect.  69. 

security  of  an    antecedent   debt  and  other  (k)  It  has  been  held  upon  this  clause  that 

mortgages.    In  Douglass  v.  Russell,  4  Sim.  a  creditor  of  a  registered  owner  cannot  take 

424,  1    Milne  &  K.  468,  the   consideration  in   execution    and  sell   a   mortgaged   ship, 

for  the  mortgage  was  an  agreement  to  obtain  Kitchen  v.  Irvine,  28  L.  J.  (N.  S  )  Q.  B.  46. 

a  credit  to  the  extent  of  7,OOOZ.,  by  accepting  But  a  shipwright  who  had  done  necessary 
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not  concurring  mortgagee,  in  which  case  he  can  only  act  under  the 
order  of  a  court  of  competent  jurisdiction,  absolutely  dispose  of 
the  mortgaged  interest,  and  give  effectual  receipts  for  the  purchase  - 
money  (I) . 

A  registered  mortgage  shall  not  be  affected  by  an  act  of  bank- 
ruptcy committed  by  the  mortgagor  after  the  date  of  its  record, 
although  the  ship  or  share  was,  at  the  time  of  such  act,  in  his  order 
and  disposition  as  reputed  owner  (m).  And  where  the  registered 
mortgagee  of  a  ship  became  bankrupt,  having  previously  deposited 
with  a  creditor  the  instrument  of  mortgage,  it  was  held  that  the 
deposit  took  the  ship  out  of  the  order  and  disposition  clause,  and  that 
the  creditor  became  equitable  mortgagee  of  the  ship  (ri) . 

Registered  mortgages  may  be  transferred,  and  the  transfer  is  to  be 
entered  by  the  registrar  in  the  register  book ;  and  a  memorandum 
thereof,  and  of  its  date  and  hour,  endorsed  by  him  on  the  instrument 
of  transfer  (o) . 

Under  the  provisions  of  the  8  &  9  Viet.  c.  89  (p),  an  endorsement 
of  a  mortgagee's  interest  on  the  certificate  of  registry  was  necessary 
for  its  protection,  in  the  event  of  the  bankruptcy  of  the  mortgagor, 
from  the  operation  of  the  clause  in  the  bankruptcy  laws  relating  to 
the  possession,  order,  and  disposition  by  a  bankrupt  as  reputed  owner 
of  property  belonging  to  another.  By  reference  to  the  register  at 
the  ship's  home,  and  by  insisting  on  an  inspection  of  the  certificate  of 
registry  elsewhere,  a  tradesman  or  lender  had  the  means  of  learning 
what  amount  of  beneficial  property  the  apparent  owner  had  in  the 
ship.  The  certificate  of  registry  under  the  new  Act  will  afford  no 
such  information. 

In  an  action  of  trover  for  a  ship  by  the  assignees  of  its  mortgagee, 
the  mortgage  having  been  executed  while  the  ship  was  in  the  course 
of  building,  but  not  registered  until  after  the  mortgagee  had  regis- 
tered the  ship  in  his  own  name,  it  was  held  that  the  plaintiffs  were 
not  entitled  to  recover  (q) . 

The  Court  of  Admiralty,  whether  the  ship  or  the  proceeds  thereof 
be  under  arrest  of  that  court  or  not,  has  now  jurisdiction  over  any 
claim  in  respect  of  any  mortgage  duly  registered  under  the  provisions 
of  the  Merchant  Shipping  Act,  1854  (r) . 

7.   Certificates  of  Mortgage  and  Sale. 

Under  the  8  &  9  Viet.  c.  89,  and  previous  Registry  Acts,  the  sale  or 
mortgage  of  a  British  registered  ship  could  only  be  completed  at 

repairs  to  a  ship  on  the  order  of  a  mortgagor         (?«)  Sect.  72. 

in  possession,  has  been  held  entitled  to  a  lien         (ri)  Lacon  v.  Liffen,  32    L.  J.    (N.   S.) 

for  them  on  the  ship  as  against  the  mortgagee.  Ch.  25. 

Williams  v.  Allsup,  10  C.  B.  (N.  S.)  417  ;         (0)  Sect.  73. 

30  L.  J.  (X.  S.)  C.  P.  353.  (p)  Sects,  45,  46. 

(/)  Sects.  70,  71  ;  and  see  Hay  v.  Fair-        (?)  Bell  v.  Bank  of  London,  3  H.  &  N. 

bairn,  2  B.  &  A.  193  ;  Monklwuse  v.  Hay,  739;  28  L.  J.  (N.  S  )  Ex.  116. 
4  B.Moore,  549;  decided  before  the  enact-        (r)  24  Viet.  c.  10,  s.  11. 
ment  of  this  provision. 
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her  port  of  registry ;  an  entry  on  the  certificate  of  registry,  which 
always  accompanied  the  ship,  being  necessary  to  such  completion,  her 
owner  had  no  legal  means  of  empowering  the  master  or  an  agent  to 
give,  at  the  time  and  place  of  a  contract  for  her  sale  abroad,  a  complete 
title  to  a  purchaser.  This  inconvenience  is  remedied  in  the  17  &  18 
Viet.  c.  104,  by  provisions  which  enable  the  owner  of  a  ship  to  obtain 
from  the  registrar,  at  the  ship's  port  of  registry,  certificates  or  powers 
of  attorney  authorizing,  within  such  limits  as  to  time,  place,  and  as  to 
maximum  amount  of  charge,  or  minimum  price  of  sale,  as  he  may 
think  proper,  and  which  must  be  observed,  the  person  or  persons 
named  therein  to  sell  or  mortgage  his  ship  (r) .  When  the  power  is 
executed  by  such  mortgage,  a  record  thereof  is  to  be  endorsed  thereon 
by  the  registrar  or  British  consular  officer  of  the  place  at  which  the 
mortgage  takes  place  (s)  ',  and  the  owner  may  at  any  time  revoke  the 
certificate,  if  limited  as  to  place  or  places,  by  authorizing  the  registrar 
by  whom  such  certificate  was  granted  to  give  notice  to  the  registrar 
or  consular  officer  at  such  place  or  places  that  such  certificate  is 
revoked  (t). 

The  Act  contains  provisions  for  the  due  record  of  such  transactions, 
by  the  registrar  granting  or  revoking  the  certificate,  •  and  by  the 
registrar  or  consular  officer  before  whom  the  power  conferred  by  it  is 
exercised,  and  who  receives  notice  of  its  revocation  (u) . 

No  certificate  can  be  granted  for  the  sale  of  less  than  an  entire 
ship  (a?) . 

No  sale  to  a  purchaser  for  valuable  consideration,  and  no  mortgage 
bond  fide  made,  shall  be  impeached  by  reason  of  the  death  of  the  person 
by  whom  the  power  was  given  before  its  exercise,  or  by  reason  of  his 
bankruptcy  or  insolvency,  when  the  certificate  contains  a  specification 
of  the  place  or  places  at  which,  and  a  limit  of  time,  not  exceeding 
twelve  months,  within  which  the  power  is  to  be  exercised,  and  the  sale 
or  mortgage  was  made  without  notice  to  the  purchaser  or  mortgagee 
of  such  bankruptcy  or  insolvency  (y) . 

Certificates  of  mortgage  and  sale  cannot  be  granted  to  authorize  the 
mortgage  or  sale  to  be  made  at  any  place  within  the  United  Kingdom, 
if  the  port  of  registry  of  the  ship  be  situate  in  the  United  Kingdom ; 
or  at  any  place  within  the  same  British  possession,  if  the  port  of  regis- 
try is  situate  within  a  British  possession ;  or  by  any  person  not  named 
in  the  certificate  (z) . 

If  the  ship  is  sold  to  a  person  qualified  to  be  an  owner  of  British 
ships,  the  transfer  must  be  by  bill  of  sale ;  and  the  ship  shall  be 
registered  anew  on  presentation  to  the  registrar  required  to  make  such 
register  of  the  bill  of  sale,  the  certificate  of  sale,  and  the  certificate  of 
registry ;  and  these  certificates,  after  an  endorsement  of  the  fact  of  such 
sale  upon  them,  shall  be  forwarded  by  him  to  the  registrar  of  the  port 
appearing  on  such  certificates  to  be  the  former  port  of  registry  of  the 
ship,  who  shall  thereupon  make  a  memorandum  of  the  sale  in  his 

(r)  Sects.  76  to  83.  (M)  Sect.  83.  (.y)  Sects.  80,  81. 

(a)  Sect.  80.  (a:)  Sect.  81.  (z)  Sects.  78,  79. 

(0  Sect.  83. 
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register  book,  and  the  registry  of  the  ship  shall  be  considered  as  closed, 
except  so  far  as  relates  to  any  unsatisfied  mortgages  or  existing  certi- 
ficates of  mortgage  entered  thereon  (a) . 

If  the  ship  be  sold  to  a  person  not  qualified  to  be  the  owner  of  a 
British  ship,  the  bill  of  sale,  certificate  of  sale,  and  certificate  of 
registry,  are  to  be  produced  to  some  registrar  or  consular  officer,  who  is 
to  endorse  thereon  the  fact  of  the  sale  to  such  persons,  and  forward  the 
certificates  to  the  registrar  of  the  port  appearing  on  the  certificate  of 
registry  to  be  the  port  of  registry  of  the  ship,  who  shall  thereupon 
make  a  memorandum  of  the  sale  in  his  register  book ;  and  the  registry 
of  the  ship  in  such  book  shall  be  considered  as  closed,  except  so  far  as 
relates  to  any  unsatisfied  mortgages  or  existing  certificates  of  mortgage 
entered  thereon  (b) . 

If  these  regulations  are  not  complied  with,  such  unqualified  person 
shall  be  considered  by  British  law  as  having  acquired  no  title  or 
interest  in  the  ship ;  and  the  person  on  whose  application  the  certificate 
is  granted,  and  the  person  exercising  the  power,  shall  be  liable  to  a 
penalty  of  100/.  (c). 

If  no  sale  is  made  under  the  certificate,  it  must  be  delivered  up  to 
the  registrar  to  be  cancelled,  and  power  is  given  to  the  Commissioners 
of  Customs,  in  case  of  its  loss  or  obliteration,  to  grant  a  new  one,  or 
to  direct  such  entries  to  be  made  in  the  register  book  and  such  things 
done  as  might  have  been  made  or  done  had  the  loss  or  obliteration  not 
taken  place  (d). 

The  form  of  these  certificates  is  prescribed  and  set  forth  in  a  schedule 
to  the  statute  (e) . 


8.  Registry  Aneiv,  and  Transfer  of  Registry. 

Whenever  any  registered  ship  is  so  altered  as  not  to  correspond 
with  her  description  in  the  register  book,  the  registrar  of  the  port  at 
which  such  alteration  takes  place,  or  of  the  next  port  at  which  the 
ship  arrives,  shall,  on  application  to  him,  either  return  the  old  certifi- 
cate of  registry,  and  grant  a  new  one,  or  endorse  and  subscribe  on  the 
old  certificate  a  memorandum  of  the  alteration,  entering  in  the  book  of 
registry,  if  he  be  the  registrar  of  the  ship's  port,  the  particulars  of  the 
alteration,  or  the  fact  of  a  new  certificate  having  been  granted,  or 
endorsement  upon  the  old  one  made ;  and  if  he  be  not  the  registrar  of 
the  ship's  port,  reporting  to  such  registrar  those  particulars  and  facts, 
in  order  to  their  entry  by  him  in  the  register  book  (/).  The  registrar 
of  the  ship's  port  may,  instead  of  registering  the  alteration,  require  the 
ship  to  be  registered  anew,  and  so  may  the  registrar  of  any  other  port, 
who  in  such  case  is  to  grant  a  provisional  certificate,  or  make  a  provi- 
sional endorsement  of  the  alteration  on  the  certificate,  which,  within 
ten  days  after  her  arrival  in  the  United  Kingdom,  or  other  British  pos- 
session in  which  her  port  of  registry  is  situate,  must  be  delivered  to 

(«)  Sect.  81.  (c)  Sect.  81.  (e)  Sect.  79. 

(b)  Sect.  81.  (rf)  Sect.  82.  (/)  Sect.  84. 
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the  registrar,  who  shall  thereupon  cause  such  ship  to  be  registered  anew, 
in  the  manner  required  on  the  first  registry  of  any  ship  (g). 

On  failure  of  such  registry  anew,  or  registry  of  alteration  of  any  ship 
so  altered,  it  shall  not  be  deemed  duly*  registered  or  recognised  as  a 
British  ship  (h) . 

The  registrar  of  the  ship's  port  is  empowered  at  the  desire  of  the 
owners  upon  any  change  of  ownership,  and  on  delivery  up  to  him  of 
the  existing  certificate  of  registry,  and  compliance  with  such  other 
requisites  as  he  thinks  material,  to  make  registry  of  the  ship  anew,  and 
grant  certificate  thereof,  although  such  registry  may  not  be  required 
by  the  Act  (i) . 

With  the  object,  it  is  presumed,  of  facilitating  the  sale  of  ships, 
a  ship's  register  may  be  transferred  from  one  port  to  another  upon 
the  application,  expressed  by  a  declaration  made  and  subscribed 
by  them,  of  all  parties  appearing  on  the  register  to  be  interested, 
whether  as  owners  or  mortgagees,  whose  names,  together  with  all  par- 
ticulars relating  to  the  ship,  are  to  be  transmitted,  on  such  application 
to  him,  by  the  registrar  of  the  ship's  port  to  the  registrar  of  the  in- 
tended port  of  registry,  who  is  to  enter  the  same  in  his  book,  and  grant 
a  fresh  certificate  of  registry,  which  done,  the  ship  is  to  be  considered 
as  belonging  to  such  last-mentioned  port,  the  name  of  which  is  to  be 
substituted  on  her  stern  in  lieu  of  the  name  of  the  port  previously 
appearing  thereon  (k) . 


9.  Registry — Miscellaneous. 

Under  this  head  are  classed  in  the  statute  a  variety  of  regulations 
respecting  the  inspection  of  registry  books — the  application  of  fees — 
the  indemnities  and  duties  of  registrars  in  exceptional  cases — provision 
for  cases  of  infancy  and  incapacity — the  grant  of  passes  for  unregistered 
ships  in  special  circumstances — the  liability  to  penalties  of  persons 
interested  otherwise  than  as  mortgagees  in  ships,  though  not  registered 
as  owners — the  offence  of  forging  or  fraudulently  altering  any  book  or 
document,  or  entries  in  and  endorsements  on  them — the  admission  in 
evidence  of  documents,  and  of  examined  or  certified  copies  of  them — 
and  the  national  character  of  ships — most  of  which  are  now  for  the  first 
time  enacted  (/) . 

Among  these  the  more  noticeable  are  the  following  , — 
Any  declaration  or  thing  required  by  the  Act  to  be  made  or  done 
by  a  person  interested  in  a  ship,  which  he  is  incapable  by  reason  of 
infancy,  lunacy,  or  other  inability,  from  making  or  doing,  may  be 
made  or  done  by  his  guardian  or  committee ;  or,  if  there  be  no  guar- 
dian or  committee,  by  any  person  appointed  by  any  court  having 
jurisdiction  in  respect  of  the  property  of  incapable  persons  (m). 


(g)  Sects.  85,  86.  (i)  Sect.  88.  (Z)  Sects.  92-108. 

(/*)  Sect.  87.  (ft)  Sect.  90.  (w)  Sect.  99. 
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Persons  beneficially  interested  in  ships  otherwise  than  as  mort- 
gagees,, although  not  registered  as  owners,  are  declared  liable,  sepa- 
rately or  jointly  with  the  registered  owners,  to  all  pecuniary  penalties 
enforced  by  this  Act,  or  any  other  Act,  on  the  owners  of  ships  or 
shares  therein  (n). 

No  officer  of  customs  shall  grant  a  clearance  or  transire  for  any 
ship  until  the  master  has  declared  to  such  officer  the  name  of  the 
nation  to  which  he  claims  that  she  belongs,  and  such  officer  shall 
thereupon  inscribe  such  name  on  the  clearance  or  transire  (o) . 

If  any  person  uses  the  British  flag,  and  assumes  the  British  national 
character  on  board  any  ship,  owned  in  whole  or  in  part  by  any  per- 
sons not  entitled  by  law  to  own  British  ships,  for  the  purpose  of 
making  such  ship  appear  to  be  a  British  ship,  unless  such  assumption 
has  been  made  to  escape  capture  by  an  enemy,  or  by  a  foreign  ship  of 
war  in  exercise  of  some  belligerent  right,  such  ship  shall  be  forfeited 
to  Her  Majesty  (p) . 

The  doing  or  permitting  of  anything,  or  the  carrying  or  permitting 
to  be  carried  any  papers  or  documents,  with  intent  to  conceal  the 
British  character  of  a  ship  from  persons  entitled  by  British  law  to 
inquire  into  the  same,  or  the  fraudulent  assumption  of  a  foreign 
character,  with  intent  to  deceive  any  such  person,  will  subject  the 
ship  to  forfeiture,  and  render  the  master,  if  privy  to  the  commission  of 
such  an  offence,  guilty  of  a  misdemeanor. 

The  like  forfeiture  attaches  to  the  acquisition,  by  any  unqualified 
person  (except  in  the  case  of  transmitted  interests) ,  of  any  interest, 
legal  or  beneficial,  in  a  ship  using  a  British  flag,  and  assuming  the 
British  character  (q). 

Whenever  it  is  declared  by  this  Act  that  a  ship  belonging  to  any 
person  or  body  corporate,  qualified,  according  to  this  Act,  to  be  the 
owner  of  British  ships,  shall  not  be  recognized  as  a  British  ship,  such 
ship  shall  not  be  entitled  to  any  benefits,  privileges,  advantages,  or 
protection,  usually  enjoyed  by  British  ships,  and  shall  not  be  entitled 
to  use  the  British  flag,  or  assume  the  British  national  character ;  but 
so  far  as  regards  the  payment  of  dues,  the  liability  to  fines  and  penal- 
ties, and  the  punishment  of  offences  committed  on  board  such  ship,  or 
by  any  persons  belonging  to  her,  such  ship  shall  be  dealt  with  in  all 
respects  as  if  she  were  a  recognised  British  ship  (r) . 


10.  Fishery  Boats,  Lighthouse  Boats,  and  pleasure  Yachts. 

The  third  part  of  the  Act  is,  by  the  25  &  26  Viet.  c.  63,  s.  13  (the 
Merchant  Shipping  Act  Amendment  Act,  1864),  to  apply  to  fishing 
boats,  the  boats  of  lighthouse  boards,  and  pleasure  yachts,  with  certain 
exceptions. 


(n)  Sect.  100.  ( p)  Sect.  103.  (r)  Sect.  106. 

(o]  Sect.  102.  (?)  Sect.  103. 

F 
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11.  Evidence  of  Declarations  and  of  Books  of  Registry. 

Every  register  of,  or  declaration  made  in  respect  of,  any  British 
ship,  may  be  proved  in  any  court  of  justice,  or  before  any  person 
having  by  law,  or  by  consent  of  parties,  authority  to  receive  evidence, 
either  by  the  production  of  the  original,  or  by  an  examined  copy 
thereof;  or  by  a  copy  thereof,  purporting  to  be  certified  under  the 
hand  of  the  registrar,  or  other  person  having  the  charge  of  the 
original,  which  certified  copies  he  is  required  to  furnish  to  any  person 
applying  at  a  reasonable  time  for  the  same ;  and  every  such  register,  or 
copy  of  a  register,  and  also  every  certificate  of  registry  of  any  British 
ship,  purporting  to  be  signed  by  the  registrar,  or  other  proper  officers, 
shall  be  received  in  evidence  as  primd  facie  proof  of  all  the  matters 
contained  or  recited  in  such  register,  when  the  register  or  such  copy  is 
produced,  and  of  all  matters  contained  in  or  endorsed  on  such  certifi- 
cate of  registry,  and  purporting  to  be  authenticated  by  the  signature 
of  a  registrar,  when  such  certificate  is  produced  (s) . 

The  wording  of  this  section,  it  will  be  observed,  differs  materially 
from  that  of  the  forty-third  section  of  the  8  &  9  Viet.  c.  89,  by  which 
copies  of  documents,  on  being  proved  to  be  such,  were  made  evidence 
"as  fully  and  to  all  intents  and  purposes  as  such  original,  if  produced, 
could  or  might  legally  be  admitted  or  received  in  evidence  "  (t) . 

Wherever  the  title  to  the  ship  comes  strictly  and  properly  into 
question,  no  claim  can  be  received  in  opposition  to  the  modes  of  con- 
veyance required  by  the  statutes  (u) .  But  there  are  many  cases  in 
which  the  possession  of  property,  and  acts  of  ownership  exercised 
upon  it,  furnish  presumptive  evidence  of  a  title  to  it ;  and  some  also, 
in  which  the  possession  alone  is  sufficient  to  maintain  an  action, 
although  the  legal  title  may  be  outstanding  in  another. 

And  it  has  been  held  that  a  British  ship  does  not,  as  to  these  points, 
differ  from  any  other  sort  of  property  (a?) . 

Thus  in  the  action  (y)  on  a  policy  of  insurance  effected  upon 
the  ship  Chesterfield,  while  absent  on  a  foreign  voyage,  wherein 
the  interest  in  the  ship  was  alleged  to  be  in  Robertson  and  Walker, 
and  in  which  it  became  a  question  whether  that  allegation  was 
sustained  upon  the  evidence  given  in  the  cause,  Lord  Ellenborough, 
in  delivering  the  opinion  of  the  court  of  King's  Bench  on  this 
point,  expressed  himself  as  follows  :  "  As  to  the  first  point  made 

(.«)  Sect.  107.  attorney  to  sell  it  and  its  cargo.— 21  L.  T.  1  ; 

(t)  And  see  14  &  15  Viet.  c.  99,  s.  112.  8  Hare  1. 

(M)  Follett  v.  Deluny,  2  De  Gex  &  Sm.         (x)  The  Nostra  Signora  de  los  Delores, 

235 ;  and  see  McCalmont  v.    Rankin,  in  1  Dodson,  290. 

which  Lord  St.  Leonards,  after  a  ship  had         (t/)  Robertson  and  another  v.  French,  4 

fraudulently,  but  with  observance  of  the  pro-  East,  130.     Sheriff  v.   Cadell,  2  Esp.  617. 

visions  of  the  Act,  been  transferred  to  the  And  see,  to  the  same  effect,  Amery  v.  Rogers, 

defendant,  refused  to  displace  his  title  to  it,  1  Esp.  207  ;   Thomas  and  others  v.  Foyle,  5 

or  to  the  proceeds  of  its  sale,  in  favour  of  Esp.  N.  P.  C.  88  ;  Rickman  v.   Curstairs, 

one  who  had  made  advances  on  the  faith  of  5  B.  £  Adol.  654. 
its  consignment  to  him,  and  of  a  power  of 
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in  this  case  on  the  part  of  the  defendant — viz.,  that  the  ownership 
alleged  was  not  sufficiently  proved — it  was  proved  by  the  captain 
(Brooks)  in  the  ordinary  way,  that  the  owners,  by  whom,  as  such,  he 
was  appointed  and  employed,  were  the  persons  in  whom  the  owner- 
ship is  by  the  declaration  averred  to  be ;  and  though  it  afterwards 
appeared  by  his  answers,  on  cross-examination,  that  the  ownership 
was  derived  to  those  persons  under  a  bill  of  sale,  executed  by  himself, 
as  attorney  to  one  Lawrence  Williams,  the  former  owner,  it  did  not  on 
that  account  become  necessary  for  the  plaintiffs  to  produce  that  bill  of 
sale,  or  the  ship's  register,  or  to  give  any  further  proof  of  such  their 
property ;  the  mere  fact  of  their  possession  as  owners  being  sufficient 
prima  facie  evidence  of  ownership,  without  the  aid  of  any  documen- 
tary proof  of  title-deeds  on  the  subject,  until  such  further  evidence 
shall  be  rendered  necessary,  in  support  of  the  primd  facie  case  of 
ownership  which  they  made,  in  consequence  of  the  adduction  of  some 
contrary  proof  on  the  other  side.  No  such  contrary  proof  was,  how- 
ever, in  this  case,  given  on  the  part  of  the  defendant.  For  the  prior 
register,  in  the  name  of  Lawrence  Williams,  as  owner  in  1799,  and  a 
subsequent  register  to  the  same  person,  upon  a  sale  at  the  Cape,  in 
1802,  under  a  decree  of  the  Court  of  Vice -Admiralty,  and  which 
were  given  in  evidence  by  the  defendant,  were  perfectly  consistent 
with  a  title  in  other  persons  in  the  meantime,  agreeable  to  the  aver- 
ment in  the  declaration." 

Again,  in  an  action  of  trover,  brought  for  divers  quantities  of 
timber,  wood,  and  materials,  it  appeared  at  the  trial  that  the  ship 
Spring,  with  the  cargo,  belonging  to  a  merchant  in  London,  was 
stranded  on  the  coast  of  Norfolk.  He  went  thither  and  saved  the 
cargo,  and  afterwards  sold  the  vessel  as  she  lay,  being  then  a  com- 
plete hull,  to  the  plaintiff  for  600/.,  which  the  plaintiff  paid  him. 
He  sold  her  as  a  ship,  but  the  transfer  was  not  made  in  the  way 
required  by  the  statutes.  The  plaintiff  employed  several  men  for 
some  days  in  endeavouring  to  get  the  ship  off,  and  superintended 
their  exertions,  and  considerable  hopes  of  success  were  entertained 
for  a  time ;  but  in  the  end  the  ship  went  to  pieces.  The  plaintiff,  by 
his  agents,  then  endeavoured  to  preserve  the  wreck.  Some  pieces 
floated  away  and  drifted  011  the  farm  of  the  defendant,  who  collected 
them  together,  broke  up  part  in  an  unskilful  and  injurious  manner, 
and  refused  to  deliver  them  up  to  the  plaintiff's  agent,  who  demanded 
them  of  him.  The  cause  was  tried  before  Lord  Chief  Justice  Mans- 
field; and  the  plaintiff  was  nonsuited,  on  the  ground  of  want  of 
title,  from  the  imperfection  in  the  mode  of  transferring  the  property 
from  the  merchant  to  him.  The  cause  was  afterwards  brought  before 
the  Court  of  Common  Pleas  for  consideration,  and  after  argument,  the 
chief  justice  and  the  two  other  judges  (z)  present,  agreed  in  opinion 
that  the  plaintiff  ought  to  have  recovered.  The  ground  of  the 
decision  was,  that  the  plaintiff  was  in  the  actual  possession,  and  the 
defendant  a  mere  wrongdoer,  without  any  colour  of  title  ;  and  that 
although  the  plaintiff  had  failed  to  establish  a  complete  title  on 

(z)  Mr.  Justice  Lawrence  and  Mr.  Justice  Chambre. 
F   2 
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account  of  the  want  of  compliance  with  these  statutes,  yet  he  claimed 
under  one  who  had  a  perfect  title,  and  who  was  not  now  contesting 
the  matter,  and  he  had  the  possession  against  those  who  wrongfully 
interfered  without  colour  of  right ;  and  his  situation  was  compared 
to  that  of  an  agister,  carrier,  factor,  and  other  bailees,  whose  title 
a  mere  wrongdoer  is  not  allowed  by  law  to  dispute.  A  new  trial 
was  accordingly  directed,  and  the  plaintiff  ultimately  succeeded  in  the 
cause  (a). 

It  was  the  practice  for  a  considerable  time  to  produce  the  register 
from  the  Custom-house  at  trials  at  Nisi  Prius  as  a  proof  of  title,  and 
the  proof  was  received  without  question  or  objection.  In  one  case, 
indeed,  Lord  Ellenborough  received  the  register  as  primd  facie 
evidence  of  ownership,  in  an  action  brought  for  stores  supplied  to  a 
ship ;  declaring,  however,  that  he  would  admit  contrary  evidence  on 
the  part  of  any  of  the  defendants,  to  show  that  they  had  not  assented 
to  their  names  being  placed  on  the  register  (b) .  But  this  matter  having 
in  other  causes  been  brought  before  the  courts  at  Westminster,  it  has 
been  held  that  the  register  alone  does  not  furnish  even  primd  facie 
evidence  to  charge  a  person  as  owner  of  a  ship,  in  a  suit  between 
private  individuals  (c) .  And  that  an  entry  in  the  register  book  that  a 
certificate  of  registry  was  granted  on  the  affidavit  of  the  defendant 
that  he  was  the  owner,  without  calling  any  one  who  had  seen  the 
affidavit  and  knew  it  to  have  been  made  by  the  defendant,  was  not 
sufficient  for  that  purpose  (d) .  Such  an  use  of  the  register  was  cer- 
tainly not  in  the  contemplation  of  the  legislature ;  and  it  is  obviously 
possible,  although  not  very  likely  to  happen,  that  the  name  of  a 
person  may  be  placed  on  the  register  without  his  assent.  A  bill  of 
sale  duly  and  formally  executed  by  an  apparent  vendor,  but  not 
accepted  by  the  intended  purchaser,  will  not  transfer  the  property  to 
him,  and  consequently  is  not  evidence  to  charge  him,  unless  it  appears 
to  have  been  accepted  by  him  (e)  ;  neither  is  the  affidavit  made  by  a 
third  person,  in  order  to  obtain  a  register,  to  be  received  in  evidence 
against  the  parties  named  in  it,  without  some  proof  of  their  adoption 
and  assent :  a  fortiori,  a  part-owner,  who  to  an  action  brought  against 
himself  has  pleaded  in  abatement  that  there  are  other  part-owners  who 
ought  to  be  joined  with  him  in  the  suit,  cannot  sustain  his  plea  by  the 
bare  production  of  a  register  containing  their  names  (/) .  An  action 
was  brought  against  three  persons  of  the  names  of  Humble,  S.  Holland, 
and  Williams,  to  recover  the  price  of  a  quantity  of  rope,  furnished  by 
the  plaintiffs  at  Liverpool,  in  the  month  of  January,  1810,  for  the  use 
of  the  ship  Susannah.  Holland  and  Williams  had  become  bankrupts ; 
and  the  question  was,  whether  Humble  was  liable.  The  order  was 
given  in  the  name  of  the  owners  of  the  Susannah,  by  the  clerk  of  a 

(«)  Sutton  v.  Buck,  2  Taunt.  302.  (d)  Teed  v.  Martin,  4  Camp.  90. 

(b)  Stokes  v.  Came  and  others,  2  Camp.  (e)  Tinkler   v.    Walpole,   14    East,    226. 
Kep.  at  N.  P.  339.  Cooper  and  another  v.   South  and  others, 

(c)  Frazer  v.    Hopkins  and  another,  2  4  Taunt.  802. 

Taunt.  5;  Smith  v.  Fuge,  the  younger,  3         (/)  Floicer  v.  Young,  3  Camp.  240. 
Camp.  456  ;  and  ftecusse  v.  Myers,  ib.  475. 
See  Rands  v.  Thomas,  5  M.  &  S.  244. 


CHAP,  ii.]  Property  in  British  Ships. — Registry.  69 

mercantile  house  at  Liverpool,  trading  under  the  firm  of  S.  Holland 
&  Co.  In  order  to  charge  the  defendant  Humble  as  a  part-owner,,  the 
defendants  produced  the  following  documentary  evidence  : — 1.  Certi- 
ficate of  registry  at  Liverpool,  dated  the  8th  of  June,  1808,  naming 
S.  Holland,  the  defendant  Humble,  and  one  Strickland,  as  part-owners, 
which  appeared  to  have  been  granted  upon  the  affidavit  of  Holland 
and  Strickland.  2.  An  endorsement  on  the  certificate  dated  the 
14th  of  June,  1808,  importing  that  Strickland  had  sold  his  interest  to 
Holland  and  Humble.  3.  Another  endorsement,  dated  the  21st  of 
November,  1809,  recording  a  transfer  of  a  moiety  as  made  by  Humble 
and  Holland  to  the  defendant  Williams,  on  the  7th  of  October  in  that 
year,  while  the  ship  was  at  sea,  and  which  was  signed  by  Holland,  as 
attorney  for  Humble  (g) .  4.  Another  endorsement  on  the  certificate, 
dated  the  7th  of  March,  1811,  importing  a  transfer  of  the  whole  by 
the  assignees  of  Holland  and  Williams,  then  bankrupts,  and  by  Humble 
to  other  persons  :  this  was  signed  by  Humble.  It  will  be  observed  of 
these  documents,  that  the  three  first  might  have  been  made  without 
the  knowledge  or  privity  of  Humble,  and  therefore,  according  to  the 
foregoing  cases,  were  not  evidence  to  charge  him ;  and  that  the  last 
was  made  long  after  the  sale  of  the  goods,  and  therefore  could  not 
have  given  any  information  to  the  sellers  at  the  time  of  the  sale,  if 
they  had  then  resorted  to  the  Custom-house  in  order  to  learn  the 
names  of  the  owners  of  the  ship.  On  the  part  of  the  defendant  it 
was  shown,  that  he  had  at  a  former  period  been  in  partnership  with 
Holland  at  Liverpool,  under  the  firm  of  Humble  and  Holland,  and 
they  had  sold  the  ship  to  a  person  of  the  name  of  Kinneard,  who  sent 
her  to  sea — but  this  sale  was  not  noticed  at  the  Custom-house ;  that  in 
December,  1808,  the  partnership  of  Humble  and  Holland  was  dissolved, 
and  Holland  entered  into  a  new  partnership  with  Williams,  under 
the  firm  of  Samuel  Holland  &  Co.  The  name  of  the  new  firm  was 
painted  on  the  counting-house,  and  the  business  of  winding  up  the 
concerns  of  the  old  partnership  was  removed  to  another  place. 
Holland  and  Williams  repurchased  the  ship  of  Kinneard ;  and  on  her 
return  from  the  voyage  on  which  he  had  sent  her,  they  fitted  her  out 
in  January,  1810,  when  the  goods  in  question  were  furnished.  Upon 
these  facts,  considered  without  regard  to  the  operation  of  these  Acts 
of  Parliament,  it  will  be  obvious,  that  Humble  was  not  interested  in 
the  ship  at  the  time  when  the  goods  were  ordered,  and  was  not  one 
of  the  persons  who  gave  the  order,  or  who  were  intended  to  be 
benefited  by  the  supplies  that  the  plaintiffs  had  furnished ;  so  that, 
if  he  were  chargeable  for  these  goods,  he  could  be  chargeable  only 
under  the  evidence  of  the  certificate  and  its  endorsements  :  and  the 
court  held  that  he  was  not  chargeable  (h) . 

It  may  be  observed,  that  in  all  these  cases  the  evidence  was  offered 
against  a  person  in  order  to  charge  him ;  it  has  also  been  decided, 
that  the  register  is  not  evidence  in  favour  of  a  party  producing  it  as 


(0)  This  was  probably  intended  to  convey        (h)  Maclver  and  another  v.  Humble  and 
the   whole  of  Rumble's  interest,    and  was    others,  16  East,  169. 
drawn  out  in  this  form  by  mistake. 
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the  proof  of  title  to  sustain  the  allegation  of  interest  in  an  action  on  a 
policy  of  insurance  on  a  ship  (i) . 

From  these  cases  it  appears  that  under  the  former  statute  it  might 
often  be  necessary  to  prove  that  the  declaration  made  to  obtain 
registry  of  a  ship  was  actually  made  by  the  person  therein  named  as 
the  deponent,  and  consequently  it  might  sometimes  happen  that  the 
production  of  a  copy  would  be  insufficient  for  the  purpose  intended, 
notwithstanding  the  enactment  of  the  statute,  for  the  statute  made 
the  copy  evidence  in  those  cases  only  where  the  original,  if  produced, 
would  be  evidence  ;  and  it  has  happened  that  the  production  of  the 
original,  without  proof  of  the  signature,  has  been  ineffectual. 


12.   Offence  of  Forging  or  Fraudulently  altering  Documents,  and  of 
making  False  Declarations. 

Any  person  who  forges  or  assists  in  forging  or  fraudulently 
altering  any  register  book,  certificate  of  surveyor,  certificate  of 
registry,  declaration  of  ownership,  bill  of  sale,  instrument  of  mortgage, 
certificate  of  mortgage  or  sale,  or  any  entry  or  endorsement  required 
by  the  second  part  of  the  Act,  is  guilty  of  felony.  Any  person 
who  wilfully  makes  a  false  declaration  touching  the  qualification  of 
himself,  or  of  others,  to  own  British  ships,  or  shares  therein,  is  guilty 
of  a  misdemeanor,  and  the  ship  or  share  of  the  declarant,  to  the 
extent  of  his  interest,  and  the  interest  of  any  parties  on  behalf  of 
whom  such  false  declaration  is  made  (unless  it  is  shown  to  have  been 
made  without  their  authority),  is  forfeited  to  Her  Majesty  (k).  And 
any  person  who,  in  any  declaration  made  in  the  presence  of  or  pro- 
duced to  any  registrar  of  shipping,  in  pursuance  of  the  second  part  of 
the  17  &  18  Viet.  c.  104,  or  in  any  documents  or  other  evidence 
produced  to  such  registrars,  wilfully  makes  or  assists  in  making,  or 
procures  to  be  made,  any  false  statement  concerning  the  title  to,  or 
the  ownership  of,  or  the  interests  existing  in  any  ship,  or  any  share 
in  any  ship,  or  utters,  produces,  or  makes  use  of  any  declaration  or 
document  containing  any  such  false  statement,  knowing  it  to  be  false, 
is  guilty  of  a  misdemeanor  (/) . 

The  registry  of  Indian  ships  continues,  under  an  express  saving- 
clause,  to  be  regulated  by  the  3  &  4  Viet.  c.  56,  and  by  the  proclama- 
tion of  the  governor-general  in  council,  made  in  pursuance  of  that 
Act  (m). 

(i)  Pirie  and  another  v.  Anderson  and  tion  of  penalties  of  the  Act,  "  Legal  Proce- 

another,  4  Taunt.  652.  dure,  Part  X." 

(*)  Sect.  103.  (m)  See    Appendix,  and   Wilkinson    on 

(0  And  see,  as  to  the  punishment  of  mis-  Shipping,  p.  240;  and  17  &  18  Viet.  c.  104, 

demeanors  under  this  Act   and  the  applica-  s.  108. 
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1 .  Of  their  Legal  relation  to  each  other  as  Tenants  in  Common,  or  as 
Partners  and  Joint-Tenants. 

A  SHIP  is  usually  conveyed  by  bill  of  sale,  or  some  writing  of  that 
nature,  to  different  persons,  in  several  and  distinct  shares,  and 
consequently  the  several  part-owners  thereby  become  tenants  in 
common  with  each  other  of  their  respective  shares;  each  having  a 
distinct,  although  undivided  interest  in  the  whole;  and  upon  the 
death  of  any  one,  his  share  goes  to  his  own  personal  representatives, 
and  does  not  accrue  to  the  others  by  survivorship  (n) .  It  is  proposed 


(n)  This  is  the  most  usual  practice.      If  tenants  in  common  with  each  other  of  their 

the   interests   are  not   severed   and    distin-  respective  shares."     In  the  fourth  edition, 

guished  in  this  way,  but  the  entire  ship  is  prepared  by  the  author,  the  text  was  altered 

granted  to  a  number  of  persons  generally,  it  as  it  now  stands,  and  the  note  in  question 

is  apprehended  they  become  joint-tenants  at  first  appeared.      No   change  was  made  in 

law ;  and  that  the  rule  jus  accrescendi  inter  either  by  the  noble  and  learned  editor  of 

mercatores  locum  non  habet,  which  is  appli-  the   fifth   edition.      See  upon   this   subject 

cable  to  a  ship,  is  to  be  enforced  only  in  a  Kent's  Commentaries   on  Commercial   and 

court  of  equity.  Maritime  Law,  Edinb.  edition,  p.  32;  also 

Judge   Story    (Amer.  edit.    p.    68)    says  Smith's   Compendium   of  Mercantile   Law, 

that  this  note  was  not  written  by  the  author,  pp.  150,  174  ;  Wilkinson  on    Shipping,  p. 

but  by  the  editor  of  the  fifth  edition  of  this  182.     See  also  Luke  v.  Gibson,  1  Abr.  Eq. 

work;   but  the  learned  judge  is  mistaken:  290;  Jeffreys  v.  Small,  1  Vern.  217;  3  P. 

there  is  no  doubt  that  the  doctrine   in  the  Wms.  158;  and  the  elaborate  judgments  of 

note  carries  with  it  the  weight  of  the  late  the  American  judges,  4  Johns.  Ch.  R.  522; 

Chief  Justice's  authority.  20  Johns.  R.  611,  615.    See  also  post,  ch.  3, 

In  the  text  of  the  three  first  editions  of  s.  4;  Buckley  v.  Barber,  6  Ex.  164;  and 

this  Treatise  it  was  stated,  without  qualifica-  Story  on  Partnership,  tit.  Part-owners, 
tion,  lhat  "  The  several  part-oicners  are 
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to  consider  the  nature  of  their  interest,  first,  with  relation  to  each 
other;  and  secondly,  with  relation  to  strangers. 


2.  Regulations  for  the  Enjoyment  of  their  Common  Property  in  case  of 
Disagreement — by  the  Laws  of  Foreign  States. 

First,   A  personal  chattel,   vested  in  several  distinct  proprietors, 
cannot  possibly  be  enjoyed  advantageously  by  all,  without  a  common 
consent  and  agreement  among  them.    To  regulate  their  enjoyment  in 
case  of  disagreement  is  one  of  the  hardest  tasks  of  legislation ;  and  it 
is  not  without  wisdom  that  the  law  of  England  in  general  declines 
to  interfere  in  their  disputes,  leaving  it  to  themselves  either  to  enjoy 
their  common  property  by   agreement,    or  to  suffer  it   to   remain 
unenjoyed,    or  perish   by  their  dissension,    as  the  best  method   of 
forcing  them  to  a  common  consent  for  their  common  benefit.     But 
of  ships,  "which  are  built  to  plough  the  sea,  and  not  to  lie  by  the 
walls,"   commercial   nations   consider   the   actual  employment  as  a 
matter,  not  merely  of  private  advantage  to  their  owners,  but  of 
public  benefit  to  the  state,   and  therefore  have  laid  down  certain 
positive  rules  in  order  to  favour  this  employment,  and  to  prevent  the 
obstinacy  of  some  of  the  part-owners  from  condemning  the  ship  to 
rot  in  idleness.     It  sometimes  happens  that  several  persons  become 
part-owners  in  a  ship,  under  a  fixed  compact  and  settled  agreement 
among  them  for  the  employment  of  it,  or  that  by  common  consent 
they  delegate  the  management  of  their  common  concern  to  one  of 
them,  who,   by  a  very  intelligible  figure  of  speech,   is  called  the 
husband  of  the  ship.     Nothing  is  then  left  for  the  law  of  the  state 
but  to  enforce  the  compact  and  agreement  of  the  parties,  according 
to  its  own  mode  of  administering  justice  in  analogous  cases.     It  is 
only  when  the  enjoyment  of  the  property  has  not  been  thus  settled 
by  the  parties  that  it  becomes  necessary  to  inqure  what  mode  the 
law  of  the  country  has  prescribed  for  the  regulation  of  it.     Some 
foreign  writers  (b)  on  maritime  law  have  laid  it  down  as  a  rule,  that 
if  a  ship  is  in  need  of  repair,  and  one  part-owner  is  willing  to  repair 
it,  and  another  unwilling,  he  who  is  willing  may  repair  it  at  their 
common  expense ;  and  if  the  other  will  not  pay  his  quota  within  four 
months,  he  shall  lose  his  share  in  the  ship;  and  they  found  their 
doctrine  upon  a  passage  in  the  Digest  (c),  in  which  the  same  opinion 
is  delivered  with  regard  to  the  repairs  of  a  house.     But  I  do  not  find 
this  rule  adopted  in  practice  in  any  country,  and  in  case  of  the 
poverty  of  the  party  it  would  be  extremely  cruel. 

The  ordinances  of  Oleron  and  Wisbuy  are  silent  on  this  subject 
of  disagreement  among  part-owners  as  to  the  employment  of  a  ship. 


(6)  Straccha  de  Nav.     Pars.  2,  Num.  8.  very  gravely  tells  us  that  ships  often  want 

The    author    cites    two    others,    who    had  repairs,  and  as  gravely  cites  the  Digest  to 

written  before  him,  and  is  as  usual  cited  in  prove  his  proposition, 
his  turn  by  Roccus  and  others,   who  have        (c)  Dig.  17,2,52,  10. 
written  after  him.     In  the  same  passage  he 
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By  the  ordinance  of  the  Hanse  Towns  (d)9  if  the  owners  disagree  as 
to  the  freighting  of  the  ship,  the  most  voices  shall  carry  it,  and  yet 
the  master  may  take  money  on  bottomry  for  those  who  will  not 
contribute  their  part  to  the  outfit.  The  French  ordinance  (e)  directs, 
that  in  all  cases  which  concern  the  common  interest  of  the  owners, 
the  opinion  of  the  majority  in  value  shall  be  followed,  and  this  is 
still  the  law  in  that  country  (/) .  The  ordinance  of  Rotterdam  (g) 
gives  power  to  a  majority  possessed  of  above  half  the  ship  to  let  it 
out  on  freight,  and  to  bind  all  the  part-owners  thereby,  and  to 
raise  money  for  the  outfit,  either  by  borrowing  it  on  bottomry, 
or  by  disbursing  for  the  shares  of  the  other  owners,  who  appear  un- 
willing to  contribute  after  due  notice.  And  the  same  ordinance  (h) 
even  authorizes  the  owners  of  above  half  the  ship  to  sell  it  for  the 
general  account. 


3.  Jurisdiction  exercised  for  that  object  by  the  High  Court  of 
Admiralty  in  England. 

The  law  of  this  country  appears  to  possess  an  important  advantage 
over  all  the  ordinances  that  have  been  cited;  because,  while  it 
authorizes  the  majority  in  value  to  employ  the  ship  "  upon  any  pro- 
bable design,"  it  takes  care  to  secure  the  interest  of  the  dissentient 
minority  from  being  lost  in  the  employment  of  which  they  dis- 
approve. And  for  this  purpose  it  has  been  the  practice  of  the  Court 
of  Admiralty,  from  very  remote  times,  to  take  a  stipulation  from 
those  who  desire  to  send  the  ship  on  a  voyage,  in  a  sum  equal  to  the 
value  of  the  shares  of  those  who  disapprove  of  the  adventure,  either  to 
bring  back  and  restore  to  them  the  ship,  or  to  pay  them  the  value 
of  their  shares  (i) .  When  this  is  done,  the  dissentient  part-owners 
bear  no  portion  of  the  expenses  of  the  outfit,  and  are  not  entitled  to 
a  share  in  the  profits  of  the  undertaking ;  but  the  ship  sails  wholly 
at  the  charge  and  risk,  and  for  the  profit  of  the  others  (k) .  This 
security  may  be  taken  upon  a  warrant  obtained  by  the  minority  to 
arrest  the  ship,  and  it  is  incumbent  on  the  minority  to  have  recourse 
to  such  proceedings  as  the  best  means  of  protecting  their  interest ; 
or,  if  they  forbear  to  do  so,  they  should  at  all  events  expressly  notify 


(d)  Art.  59.     I  have  followed  the  trans-  location,  le  radoitb  et  Varmement  du  navire 
lation  given  in  Malyne.    The  words  as  given  sont  des  operations  que  la  majorite  pent 
in  the  Us  et   Coutumes  de  la  Mer  are,  "  Le  decider    malgre   la    minorite.  —  Cours   de 
plus  de  trois  I'emportera  sur  les  autres,"  Droit  Commercial,  art.  621. 

which  Cleirac  interprets  to  mean  three  more  (g)  Art.  172,  2  Magens,  108.     See  also  on 

on  one  side  than  on  the  other.  this  point  Weskett  on    Insurance,  tit.  Bot- 

(e)  Liv.  2,  tit.  8.    Des  Proprietaires,  art.  tomry,  sects.  3  &  4. 

5.     See  the  Commentary  of  Valin;  see  also  (k)  Art.  171,  2  Magens,  108. 

Pardessus,  Cours  de  Droit  Commercial,  art.  (i)  Form  of  such  a  security,  Appendix. 

621.  The  Apollo,  1  Hagg.  311 ;  and  see  post,  c.  3, 

(/)  En  general  on  pent  dire  que  le  choix  s.  3. 

da  capitaine  et  des  gens  de  Vequipage   les  (k)  Anon.  2  Chan.  Ca.  36,   Trin.  T.  32 

cngagemens  cnvcrs   eux,  la  redaction   des  Car.  2;    and  by  Holt,  C.  J.,  in   Boson  v. 

instructions  a  suiv re  pendant  la  traversec,  la  Sandford,  Carth.  63. 
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their  dissent  to  the  others,  and,  if  possible,  to  the  merchants  also  who 
freight  the  ship ;  for  it  has  been  decided  (/),  that  one  part-owner  cannot 
recover  damages  against  another  by  an  action  at  law  upon  a  charge  of 
fraudulently  arid  deceitfully  sending  the  ship  to  foreign  parts,  where  she 
was  lost.  And  it  has  also  been  decided  in  the  Court  of  Chancery,  that 
one  part-owner  cannot  have  redress  in  equity  against  another  for  the 
loss  of  a  ship  sent  to  sea  without  his  assent  (m) .  These  decisions  are 
consonant  to  the  general  rule  of  law,  that  where  one  tenant  in 
common  does  not  destroy  the  common  property,  but  only  takes  it 
out  of  the  possession  of  another,  and  carries  it  away,  no  action  lies 
against  him ;  but  if  he  destroys  the  common  property,  he  is  liable  to 
be  sued  by  his  companion.  And  in  a  case  tried  before  Chief  Justice 
King,  wherein  it  appeared  that  one  part-owner  had  forcibly  taken  a 
ship  out  of  the  possession  of  another,  secreted  it,  and  changed  its 
name;  and  that  it  afterwards  came  into  the  possession  of  a  third 
person,  who  sent  it  to  Antigua,  where  it  was  sunk  and  lost ;  the  chief 
justice  left  it  to  the  jury  to  say,  under  all  the  circumstances  of  the 
case,  whether  it  was  not  a  destruction  of  the  ship  by  the  means 
of  the  defendant ;  and  they  finding  it  to  be  so,  the  plaintiff  recovered 
the  value  of  his  share.  The  Court  of  Common  Pleas  afterwards 
approved  of  the  direction  of  the  chief  justice  (n) .  If  a  part-owner 
expressly  notify  his  dissent,  the  Court  of  Chancery  will  not  compel 
him  to  contribute  to  a  loss  (o) .  If  the  minority  happen  to  have 
possession  of  the  ship  and  refuse  to  employ  it,  the  majority  also 
may  by  a  similar  warrant  obtain  possession  of  it,  and  send  it  to  sea, 
upon  giving  such  security.  In  a  late  case,  where  a  vessel  under 
arrest  for  bail  to  the  amount  of  a  part-owner's  interest  was  removed 
by  the  master,  being  also  a  part-owner,  to  Jersey,  the  court  decreed 
an  attachment  against  the  master  and  mate  for  their  contempt,  and  a 
monition  against  others  to  show  cause  (p). 

It  was  indeed  formerly  doubted  in  Westminster  Hall,  whether  this 
practice  of  the  Court  of  Admiralty  was  not  an  unfounded  assumption 
of  jurisdiction  in  a  matter  not  within  its  cognizance — because  arising 
at  home  and  upon  land ;  and  in  a  case  before  the  Court  of  Exche- 


(Z)  Graves  v.  Sawcer,  Sir  T.  Raym.  15 ;  second  trial.     A  third  trial  was  moved  for 

1  Keb.  38 ;  and  1  Lev.  29.  and  refused.    A  full  note  of  this  case  is  now 

(m)  Strelley  v.    Winson,  1  Vern.  297 ;  printed  in  4  East,  121. 

Skin.  230.  (o)  Horn  v.  Gilpin,  Arab.  255.     In  this 

(n)  Barnardiston  v.  Chapman  and  an-  case  it  was  said,  that  the  ground  of  decision 
other,  1  Geo.  1,  Sir  Peter  King's  Cases,  mentioned  in  Vernon's  Report  of  Strelley  v, 
MS.  The  cause  was  twice  tried.  At  the  Winson,  viz.,  that  recourse  should  have  been 
first  trial,  a  verdict  was  found  for  the  plain-  had  to  proceedings  in  the  Admiralty,  is  mis- 
tiff,  subject  to  a  case,  which  stated  only  the  stated  there,  and  that  the  real  ground  of 
title  of  the  parties,  and  that  the  defendants  decision  was,  that  the  part-owner  who  corn- 
by  force  took  the  ship  out  of  the  plaintiff's  plained  had  not  expressly  dissented ;  and  it 
possession,  and  carried  it  away.  The  case  appears  by  Skinner's  Report,  that  there  had 
was  argued  at  the  chambers  of  the  chief  been  no  express  prohibition  of  the  voyage  on 
justice,  before  him  and  Tracey  and  Dormer,  his  part. 

justices,  and  a  new  trial  ordered  by  consent.  (;;)  The  Petrel,  3  Hagg.  299. 
The   trial  mentioned   in   the   text  was   the 


CHAP,  in.]  Of  Part-owners.  75 

quer  (q),  in  the  reign  of  Charles  the  Second,  Chief  Baron  Hale  and 
the  other  barons  took  time  to  consider  the  point,  and  it  does  not 
appear  that  any  decision  was  then  made  upon  it.  In  a  case  which 
came  before  the  Court  of  King's  Bench  (r),  very  soon  after  Chief 
Justice  Holt  presided  there,  it  was  held  by  that  court  that  the  practice 
was  unlawful;  and  the  chief  justice  is  reported  to  have  said,  that  the 
majority  would  not  be  without  remedy,  as  they  might  bring  an  action 
upon  the  case  at  the  common  law  against  the  others  for  refusing  their 
assent,  and  therein  recover  damages  equivalent  to  the  profits  which 
might  have  been  made  on  the  voyage.  But  the  remedy  thus  proposed 
seems  very  difficult,  on  account  of  the  uncertainty  of  the  profits  to  be 
made  by  a  voyage,  and  wholly  inadequate  to  the  ends  of  public  policy, 
as  it  leaves  the  ship  unemployed ;  and,  accordingly,  there  are  several 
later  decisions  of  the  courts  at  Westminster  Hall,  recognising  and 
confirming  the  jurisdiction  of  the  Court  of  Admiralty,  both  as  to  the 
taking  of  such  security,  and  enforcing  the  performance  of  the  stipula- 
tion upon  the  loss  of  a  ship.  Two  of  these  decisions  took  place  about 
eight  years  after  the  case  which  I  have  last  mentioned,  and  that  case 
is  not  quoted  in  the  report  of  either  of  them  :  one  in  the  Court  of 
King's  Bench  (s),  but  in  the  absence  of  Chief  Justice  Holt ;  the  other 
in  the  Court  of  Common  Pleas  (t)  ',  in  both  of  which  the  authority  of 
the  Court  of  Admiralty  was  acknowledged.  Within  a  few  years  after- 
wards, however,  the  same  point  again  came  before  the  Court  of  King's 
Bench  (u)  in  two  other  instances,  at  the  last  of  which  the  chief  justice 
is  said  to  have  been  present,  and  the  court  on  both  occasions  directed 
the  case  to  be  put  into  a  course  of  solemn  decision,  but  nothing  more 
is  reported  to  have  been  done  upon  it.  In  the  reign  of  George  the 
Second,  another  application  was  made  to  the  Court  of  King's  Bench  to 
stay  proceedings  instituted  in  the  Court  of  Admiralty,  to  compel 
security  to  be  given  before  the  departure  of  a  ship  on  a  voyage,  of 
which  some  of  the  part-owners  disapproved ;  but  the  Court  of  King's 
Bench  refused  to  do  so  (a?).  In  the  last  case  (y)  which  I  find  in  the 
books  on  the  subject,  a  part-owner,  possessed  of  a  small  share,  insti- 


(?)  Justice  v.  Brown,  Hil.  T.  19;  and  223;  East.  T.  9  Wm.  3.     On  a  motion  for 

20  Car.  2,  Hardres,  473.    This  was  before  a  prohibition   to   the  Admiralty  on   a  suit 

the  flame  of  jealousy,  that  once  prevailed  in  there  upon  the  stipulation. 

Westminster  Hall  against  the  courts  at  Doc-  (t)  JBlachet  v.  Ansley,  2  Ld.  Raym.  235; 

tors'   Commons,    had   expired.      Davis  v.  Trin.  T.  9  W.  3,  upon  the  like  motion  as  the 

Johnston,  4  Sim.  839.  last  case. 

(r)  Knight  v.  Berry,  1  Wm.  &  M.  Carth.  (u)  More  v.  Rowbotham,  6  Mod.   162  j 

26;    Comb.   109;   Rep.  temp.    Holt.  647  ;  East.  T.  3  Anne.     And  De  Grave  v.  Hedges, 

1  Show.  13.     The  three  first  reporters  say,  2  Ld.  Raym.  1285;  East:  T.  6  Anne,  upon 

a  prohibition   was  granted ;    but  from  the  the  same  motion.     The  court  ordered   the 

Report  in  Shower  (who,  however,  says  he  plaintiff'  to  declare  in  prohibition  in   both 

did  not  take  the  case),  the  jurisdiction   of  these  cases. 

the  Court  of  Admiralty  seems  to  have  been  (.r)  Dimmock  v.  Chandler,  2  Stra.  890  ; 

admitted.     This  appears  to  be  the  same  case  Fitz.  197- 

as  Kingv.  Perry,  3  Salk.  23,  in  the  report  (y)  Ouston  v.  Hebden,  1  Wills.  101.     It 

of  which  Chief  Justice  Holt  is  represented  does   not   appear  by   the   report    that    the 

to  say  that  the  stipulation  in  question  was  Court  of  Admiralty  was  proceeding  to  direct 

unlawful.  a  sale. 

(s)  Lambert  v.  Acrctrcc,   1  Ld.   Raym. 
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tuted  a  suit  in  the  Court  of  Admiralty  against  the  major  part-owner, 
who  was  also  master,  and  who  insisted  upon  making  a  voyage  with 
the  ship,  praying  that  the  ship  might  be  sold,  or  the  party  have  such 
other  remedy  as  might  be  thought  proper  by  the  Admiralty ;  and  the 
other  applied  to  the  Court  of  King's  Bench  to  prohibit  the  Admiralty 
from  proceeding  in  the  suit  ;  but  Chief  Justice  Lee  said,  "  I  have  no 
doubt  but  the  Admiralty  has  power  in  this  case  to  compel  a  security, 
and  this  jurisdiction  has  been  allowed  to  that  court  for  the  public 
good.  Indeed,  the  Admiralty  has  no  jurisdiction  to  compel  a  sale, 
and  if  they  should  do  that,  you  might  have  a  prohibition  after  sen- 
tence, or  we  may  grant  a  prohibition  against  selling,  or  compelling 
the  party  to  sell  or  to  bay  the  shares  of  others."  This  was  agreed  to 
by  the  whole  court,  and  the  case  ended  by  prohibiting  the  Court  of 
Admiralty  to  direct  a  sale,  but  leaving  the  court  at  liberty  to  compel 
security.  By  this  determination,  the  law  appears  to  have  been  finally 
settled ;  but  the  progress  of  it  may  not  have  been  uninteresting  to  the 
learned  reader. 

It  does  not  appear  that  any  of  the  cases  which  I  have  just  referred 
to  arose  upon  an  equal  division  of  voices  or  interests  in  the  ship ;  but 
a  learned  civilian  (z) ,  who  wrote  towards  the  end  of  the  seventeenth 
century,  having  spoken  of  this  power  of  the  majority,  adds,  that  the 
same  thing  may  also  be  effected  by  the  one  part  only,  in  case  of 
equality  in  partnership ;  this  doctrine  is  adopted  by  Molloy  (a) ,  and 
is  followed  in  the  practice  of  the  Court  of  Admiralty. 

The  Court  of  Admiralty  having  jurisdiction  to  detain  a  vessel,  at 
the  instance  of  one  part-owner,  until  the  others  give  security  to  the 
extent  of  their  shares,  a  fortiori,  it  must  have  such  a  jurisdiction  to 
detain  a  vessel,  in  a  suit  instituted  by  the  real  owner  against  a  mere 
wrongdoer  (b). 

Though  the  Court  of  Admiralty  is  open  all  the  year  round  to  appli- 
cations by  part-owners,  to  restrain  the  sailing  of  ships  without  their 
consent,  the  amount  of  the  respective  shares  must  be  apparent ;  for  if 


(z)  Godolphin,  in  the  introduction  to  his  cree  possession  until  a  trial  at  law  has  been 

view  of  the  Admiralty  jurisdiction.  had  to  determine  it.  Seethe  Guardian,  3 

(a)  Book  2,  c.  l,s.  2.  And  see,  to  the  Rob.  Adm.  Rep,  93 ;  the  Aurora,  3  Rob. 

same  effect,  Cleirac's  note  on  the  59th  article  Adm.  Rep.  133 ;  the  Sisters,  3  Rob.  Adm. 

of  the  Hanseatic  Ordinance.  Rep.  213  ;  the  Partridge,  I  Hagg.  81 ;  the 

(6)  By  the  court,  in  the  matter  of  Blan-  Pitt,  1  Hagg.  Rep.  240.  In  a  late  case, 
chard,  Baxter,  and  others,  2  Barn.  &  Cress,  possession  of  a  ship  —  time  having  been 
244;  1  Hagg.  311.  See  also,  as  to  courts  allowed  for  an  appearance  by  the  purchaser 
of  equity,  Ridgway  v.  Roberts,  4  Hare,  — was  decreed  in  pcenam  to  former  owners, 
109.  This  jurisdiction  has  been  frequently  upon  affidavits  that  the  ship  having  been 
exercised  by  the  Court  of  Admiralty  in  abandoned  by  the  master,  was  sold  without 
causes  of  possession,  not  only  against  wrong-  their  concurrence  or  assent:  the  Lagan,  $ 
doers,  but  even  against  the  master.  See  the  Hagg.  418  ;  the  Neptune,  3  Hagg.  132. 
Sisters,  4  Rob.  Adm.  Rep.  275  j  5  Rob.  Except  in  special  cases,  the  exercise  of  this 
Adm.  Rep.  155;  the  Neio  Draper,  4  Rob.  jurisdiction  is  limited  to  British  ships:  the 
Adm.  Rep.  287  ;  the  John,  1  Hagg.  R.  342 ;  Renter,  1  Dod.  R.  22.  But  the  court  will 
the  Experiment,  2  Dod.  R.  38  ;  the  Johan,  inquire  into  the  title  in  cases  in  which  Bri- 
and  Siegmund,  Edwards'  Rep.  242.  In  tish  subjects  lay  claim  to  a  ship  coming  to 
these  cases  the  court  considers  only  the  legal  the  country  in  possession  of  and  as  the  pro- 
title.  The  Valiant,  1  VV.  Rob.  04.  And  if  the  perty  of  foreigners.  The  Experiment,  2 
question  of  title  be  doubtful,  it  will  not  de-  Dod.  R.  38. 
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the  amount  of  them  is  a  subject  of  dispute,  the  Court  of  Chancery  will 
interfere,  and,  by  injunction,  restrain  the  sailing  of  the  ship  till  the 
amount  of  the  shares,  for  which  security  is  to  be  given,  shall  be  ascer- 
tained, which  will  probably  be  by  reference  to  the  master  (c) .  But 
this  application  to  the  Court  of  Chancery  must  be  made  as  expedi- 
tiously  as  possible ;  and  in  a  case  where  the  ship  was  to  sail  the  day 
after  the  application  was  made,  and  the  delay  was  unaccounted  for,  an 
injunction  was  refused  (d) . 

We  have  seen  that  the  Court  of  Admiralty  cannot,  in  any  case, 
compel  any  of  the  part-owners  to  sell  their  interest  (e) .  The  French 
ordinance  (/)  prohibits  one  part-owner  of  a  ship  from  forcing  his 
companion  to  a  sale  (which,  by  the  French  laws,  one  tenant  in  com- 
mon might  in  general  do),  except  in  case  of  equality  of  opinions, 
upon  the  undertaking  of  a  voyage.  But  a  part-owner  may  by  our 
law  dispose  of  his  interest  to  another  person  at  any  time ;  a  rule 
better  adapted  to  the  present  state  of  commerce  than  that  (g)  which 
formerly  prevailed  among  some  of  the  nations  of  the  continent,  and 
which  did  not  permit  the  sale  of  a  ship  until  after  a  possession  of 
three  or  more  years,  or  at  least  not  till  after  the  performance  of  one 
voyage  at  the  charge  and  risk  of  the  part-owners  (h) .  The  old  rule 
appears  to  have  been  framed  with  a  view  to  the  interest  of  the  master, 
who  in  former  times  was  a  principal  owner,  and  was  the  person 
who,  with  the  pecuniary  assistance  of  the  other  owners,  generally 
caused  the  ship  to  be  built,  in  the  expectation  of  being  employed  in 
the  command ;  an  expectation  that  might  be  defeated,  if  the  others 
could  sell  their  shares  to  strangers,  who,  acquiring  a  majority  of  in- 
terest, might  appoint  a  friend  of  their  own  («) . 

In  a  late  case  it  was  held,  that  a  part-owner  who  had  arrested  the 
ship  by  process  out  of  the  Admiralty  Court,  and  obtained  security 
for  his  share,  was  bound  to  pay  his  proportion  of  the  expense  of  the 
repairs  and  outfit  incurred  previous  to  the  arrest,  but  not  entitled  to 
any  share  of  the  profits  of  the  voyage  (k) . 

It  was  formerly  considered  that  the  Court  of  Admiralty  had  no 
jurisdiction  to  take  cognizance  of  the  rights  of  mortgagees  of  ships 
arrested  under  its  process,  or  sold  by  its  authority ;  but  the  better 
opinion  seems  to  be,  that  though  a  mortgagee  could  not  institute  a 
suit  in  that  court,  he  might  appear  in  a  suit  to  protect  his  interests  (/) . 


(c)  Haly   v.    Goodson   and  another,    2  (/)    Liv.   2,   tit.    8 :    Des   Proprietaires 
Meriv.  77  ;  2  Dod.  420.  art.  6. 

(d)  Christie  v.  Craig,  2  Meriv.  137.    But  (//)  Valin  on  the  French  Ordinance,  torn, 
see  Castelli  v.  Cook,  7  Hare,  89 ;  and  Darby  prein.  583  ;  Loccennius  de  Jure  Marit.  lib. 
v.  Baines,  9  Hare,  369.  3,  c.  5,  s.  3 ;  Consolato,  c.  54. 

(e)  Ounton   v.    Hebden,    1   Wills.    101 ;  (h)  Molloy,  book  2,  c.  1,  s.  3. 
cited  in  the  preceding  page.     It  is  other-  (i)   Consolato,  c.  47. 

wise  in  the  United  States,  where  the  Courts  (k)  l}avisv.Johnstone,4Sim.539.  Cas- 

of  Admiralty,  founding  themselves  upon  the  telli  v.  Cook,  7  Hare,  93. 

general  maritime  law,  have  asserted  their  (1)  Neptune,  3.  Hagg.  132.     The  Percy, 

right  to  decree  a  sale  on  a  disagreement  of  3  Hagg.  402.      The   JJowthorpe,    2    Wm. 

part-owners  of  a  ship  as  to  its  employment.  Rob.  80. 

See  the  notes  to  the  fifth  American  edition 

of  this  work,  by  Perkins. 
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By  the  3  &  4  Viet.  c.  65,  s.  3,  it  is  enacted,  "  That  when  any  ship 
or  vessel  shall  be  under  arrest  by  process  issuing  from  the  said  High 
Court  of  Admiralty,  or  the  proceeds  of  any  ship  or  vessel,  having 
been  so  arrested,  shall  have  been  brought  into  and  be  in  the  registry 
of  the  said  court,  in  either  such  case  the  said  court  shall  have  full 
jurisdiction  to  take  cognizance  of  all  claims  and  causes  of  action  of 
any  person,  in  respect  of  any  mortgage  of  such  ship  or  vessel,  and  to 
decide  any  suit  instituted  by  any  such  person  in  respect  of  any  such 
claims  or  causes  of  action  respectively  ;"  and  it  has  been  held  that  the 
Act,  which  relieved  the  Court  of  Admiralty  from  all  obstacles  in  re- 
spect of  mortgages,  gave  it  power  over  the  freight  as  well  as  the 
ship  (m) . 

This  jurisdiction  has  been  extended  to  any  claim  in  respect  of  any 
duly  registered  mortgage,  whether  the  ship  or  her  proceeds  be  under 
arrest  of  the  court  or  not  (n) .  And  the  Court  of  Admiralty  has 
now  jurisdiction  to  decide  all  questions  between  the  co-owners  or 
any  of  them,  touching  the  ownership,  employment,  and  earnings  of 
any  ship  registered  at  any  port  in  England  or  Wales,  or  any  share 
thereof,  to  settle  all  accounts  between  the  parties  in  relation  thereto, 
and  to  direct  the  ship  or  any  share  thereof  to  be  sold,  or  make  such 
order  in  the  premises  as  to  it  shall  seem  fit  (0) . 


4.  Power  of  one  Part-  Owner  to  bind  another  by  his  Contract.    Office 
and  Authority  of  Ship's  Husband. 

With  regard  to  the  repairs  of  a  ship  and  other  necessaries  for 
the  employment  of  it,  one  part-owner  may,  by  ordering  these  things 
on  credit,  render  his  companions  liable  to  be  sued  for  the  price  of 
them,  unless  their  liability  be  expressly  provided  against  (p)  ;  yet  if 
the  person  who  gives  the  credit  on  such  an  occasion  does  not  at  the 


(7/1)  The  Dowthorpe;  and  the  Prince  of  a  ship  has  no  general  authority  to  bind  his 
Regent,  decided  by  Lord  Stowell,  in  1822,  co-owners  for  repairs;  that  whether  such 
cited  in  the  former  case  by  the  present  authority  has  been  expressly  or  impliedly 
learned  judge  of  the  Court  of  Admiralty,  given  to  him  is  a  question  of  fact,  and  that 
This  enabling  power  does  not  extend  to  all  a  part-owner,  to  exonerate  himself  from  the 
questions  arising  out  of  a  deed  of  mortgage,  liabilities  for  repairs  ordered  by  another  part- 
but  is  confined  to  the  ship  itself  being  mort  owner,  is  not  bound  to  give  express  notice 
gaged:  the  Fortitude,  2  Wm.  Rob.  217.  that  he  will  not  be  liable  for  them.  JBrodte 
See  Place  v.  Potts,  8  Exch.  704.  v.  Howard,  17  C.  B.  109  ;  25  L.  J.  C.  P.  57  ; 
(n)  24  Viet.  c.  10,  s.  11.  and  see  Whitwell  v.  Perrin,4  C.  B.  (N.  S.) 
(o)  24  Viet.  c.  10,  s.  8.  412.  But  in  an  action  by  a  ship's  husband 
(p)  Wright  v.  Hunter,  1  East,  20;  Bland,  against  a  part-owner  for  contribution  to  the 
ex  parte,  2  Rose,  93.  Sickham  v.  Knight,  amount  of  works,  being  alterations  and  not 
5  Scott,  629.  It  has  been  decided,  this  pas-  necessary  repairs,  done  to  a  ship  under  a 
sage  notwithstanding,  by  the  Court  of  Com-  contract,  to  the  making  of  which  the  defen- 
mon  Pleas,  in  an  action  against  a  part-  dant  had  assented,  it  was  held  that  he  could 
owner,  for  repairs  done  on  the  orders  of  a  not  revoke  the  authority  given  by  him  after 
managing  owner,  to  whom  the  defendant  had  it  had  been  acted  upon,  and  that  the  onus  of 
given  notice,  that  he  would  not  sail  the  showing  that  he  had  done  so  before  the  con- 
ship  a^ain,  offering  to  sell  his  shares;  and  tract  entered  into  was  upon  him.  CJiappell 
after  the  repairs  had  commenced  that  he  v.  Bracy,  6  II.  &  N.  45;  30  L.  J.  (N.  S.) 
would  not  pay  for  them  ;  that  a  part-owner  Ex.  24. 
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time  know  that  there  are  other  part-owners,  he  may  sue  him  alone 
from  whom  he  receives  the  order  (q) . 

It  is  usual  for  the  several  part-owners  to  appoint  a  person, 
frequently  cue  of  their  own  number,  to  be  the  manager  of  their  joint 
concern,  their  general  agent  in  the  use  and  employment  of  the  vessel, 
under  the  name  of  ship's  husband  (r) .  His  duties  and  powers  as 
such  are  often  denned  and  limited  by  the  terms  of  a  special  agree- 
ment for  that  purpose  between  him  and  his  employers  or  co-owners. 
Where  no  such  agreement  has  been  made,  he  is  to  exercise  an  im- 
partial judgment  in  the  employment  of  tradesmen  and  the  appoint- 
ment of  officers  ;  and  be  careful  that  his  choice  in  the  selection  of  a 
master  be  not  biassed  by  any  private  pecuniary  transaction  (s) .  He 
is  to  see  that  the  ship  is  properly  repaired,  equipped,  and  manned — 
to  procure  freights  or  charter-parties — to  preserve  the  ship's  papers — 
to  make  the  necessary  entries — adjust  freight  and  averages, — disburse 
and  receive  moneys,  and  keep  and  make  up  the  accounts  as  between 
all  parties  interested  (t) .  His  acts  for  these  purposes  are  considered 
to  be  the  acts  of  all  the  part-owners,  who  are  liable  on  all  contracts 
entered  into  by  him  for  the  conduct  of  their  common  concern — the 
employment  of  the  ship.  Yet,  where  a  tradesman  brought  an  action 
for  cordage  against  the  owners  of  a  ship,  and  it  was  proved  that  he 
had  taken  a  bill  of  the  managing  owner  for  the  amount,  which  was 
dishonoured,  and  renewed,  and  dishonoured  again,  Lord  Ellen- 
borough  (u)  said,  "  If  the  plaintiff,  dealing  with  the  managing  owner, 
has  adopted  him,  he  has  discharged  the  others.  If  he  has  adjusted 
accounts  with  him  011  that  footing,  the  other  defendants  are  entitled 
to  the  benefit  of  it." 

A  part-owner  has  been  held  liable  for  repairs  ordered  by  a  co-owner 
to  whom  he  had  sold  one  moiety  of  his  interest  in  the  ship,  and  demised 
the  other  moiety,  appointing  him  ship's  husband  and  general  manager ; 


(q)  Doo  v.  Chippenden,  coram    Kenyon,  are  by  mandate   or  written  commission  by 

C.  J.,  at  Westminster   sittings,   H.T.  1790;  the  owners,  or  by  verbal  appointment;  the 

and  Baldeney  and  another   v.    Ritchie,  1  latter  chiefly  where  he  is  also  part-owner. 

Starkie,  338,  upon  Pleas  in  Abatement.     De  His  duties  are — 1.  To  arrange   everything 

Mautort  v.  Saundgrs,  1  B.  &  Ad.  398.  for  the  outfit  and  repair  of  the  ship — stores, 

(r)  See,  as  to  the  authority  of  ship's  hus-  repairs,  furnishings  ;  to  enter  into  contracts 

band,  Mr.  Justice  Story's  Commentaries  on  of  affreightment ;  to  superintend  the  papers 

the  Law  of  Agency.  of  the  ship.     2.  His  powers  do  not  extend 

(s)  Card  and  another  v.   Hope,  2  Barn,  to  the  borrowing  of  money ;    but  he  may 

&  Cress.  661.     Green  v.  Briggs,  6  Hare,  grant  bills  for  furnishings,  stores,  repairs, 

408.     Darby  v.  Baines,  9  Hare,  372.  and  the  necessary  engagements,  which  will 

(t)  Situs  v.  Brittain,  4   Barn.  &  Adol.  bind  the   owners,   although   he   may   have 

375;  Law  Magazine,  art.  "  Mercantile  Law,"  received    money  wherewith   to   pay    them. 

No.  13.     See  Kent's   Commentaries,  Edin.  3.  He  may  receive  the  freight;  but  is  not 

ed.  147.      See   also    Story's  Commentaries  entitled  to  take  bills  instead  of  it,  giving  up 

on  Agency,  p.  32.     "The  ship's  husband,"  the  lien  by  which  it  is  secured.     4.  He  has 

saysBeawes  (Lex  Mercatoria,  p.  47),  "is,  as  no  power  to  insure  for  the  owner's  interest 

it  were,  a  steward  on  land  to  the  owner  of  the  without   special   authority.     5.    He   cannot 

ship,  as  the  officer  bearing  that  name  is  on  give  authority  to  a  law  agent  that  will  bind 

board,   when   the   ship   is   at  sea."      "The  his  owners  for  expenses  of  a  lawsuit.     6.  He 

ship's  husband,"  says  Mr.  Bell   (Principles  cannot  delegate  his  authority"     See  also  1 

of  the  Law  of  Scotland,  449),  "  is  the  agent  Bell's  Commentaries,  p.  411.* 

or  commissioner  for  the  owners.     He  may  (u)  Reed  v.  White,  5  Esp.  R.  122.     But 

be  a  part-owner  or  a  stranger.     Plis  powers  see  Griffiths  v.  Hicks,  15  L.  T.  349. 


80  Of  Part-owners.  [PART  i. 

although  the  repairs  were  ordered  during  the  continuance  of  the 
demise  (t). 

But  one  part-owner,  though  he  be  also  managing  owner,  cannot, 
by  ordering  an  insurance  of  a  ship,  without  authority  from  another, 
charge  the  other  with  any  part  of  the  premium,  unless  the  other 
afterwards  assent  to  the  insurance,  because  this  is  no  part  of  the 
joint  concern ;  a  share  in  a  ship  being  the  distinct  property  of  each 
individual  part-owner,  whose  own  affair  it  is  to  protect  it  by  in- 
surance (u).  It  is  otherwise  if  they  be  in  partnership  together,  and 
the  order  be  given  in  the  name  or  on  account  of  the  firm  (w) .  So  one 
part-owner,  although  he  be  the  husband,  cannot  as  such  pledge  the 
other  to  the  expenses  of  a  law-suit  (a?) ;  and  the  admission  of  a 
partner  as  to  a  subject  not  of  copartnership,  but  of  conjoint  owner- 
ship in  a  vessel,  is  not  binding  on  his  copartner  (y] . 

It  is  the  business  of  a  ship's  husband  to  obtain  from  each  of  the 
part-owners  his  contribution  to  the  charges  of  the  outfit,  repairs,  and 
other  necessaries ;  and  if  he  advance  for  one  part-owner  his  proportion 
of  such  contribution,  he  may  sue  him  separately  for  the  amount  (z) . 
He  has  a  lien  also,  in  his  character  of  ship's  husband,  and  agent  for 
the  owners,  for  expenses  disbursed  by  him  as  such,  or  by  the  owners, 
for  each  individual  part-owner,  on  the  share  of  such  part-owner,  in 
the  produce  of  the  joint  adventure  (a). 


5.  Adjustment  of  the  Interests  of  Part- Owners  on  the  Bankruptcy 
of  one  of  them. 

The  interest  of  part-owners  in  the  profit  and  loss  of  an  adven- 
ture  undertaken   by  their   mutual   consent,  is  not  affected  by  the 

(t)  Preston  v.  Tamplin,  2  H.  &  N.  363;  joint  tenant  or  partner.     As  part-owner,  he 

21  L.  J.  Ex.  346.  has  only   a  disposing  power  over  his  own 

(w)  Ogle  v.   Wrangham,  corara  Kenyon,  interest  in  a  ship,  and  he  can  convey  no 

C.  J., Guildhall  Sittings, H.  T.  1790 ;  French  greater  title.     But  there  may  be  a  partner- 

v.  Backhouse,  5   Burr,  2727  ;  and  Bell  v.  ship  as  well  as  a  co-tenancy  in  a  vessel ;  and 

Humphries,  2  Starkie,  345.  in  that  case  one  part-owner,  in  the  character 

(ic)  Hooper  and    another  v.   Lusby,   4  of  a  partner,  may  sell  the  whole  vessel,  and 

Campb.  67.    See  also  Robinson  v.  Gleadoto,  he  has    such   an   implied  power   over    the 

2  Bing.  N.  C.  150  ;  Roberts  v.   Oyilby,  9  whole  partnership  effects  as  we  have  already 

Price,  269;  Hatsell  v.  Griffith,  2  C.  &  M.  seen.     The  vendee,  in  a  case  free  from  fraud, 

679.  will  have  an  indefeasible  title  to  the  whole 

(a:)  Campbell  and  another,  appellants,  v.  ship.     When  a  person  is  to  be  considered  as 

Stein,  respondent,  6  Dow.  135.     It  has  been  a    part-owner,  or  as  a  partner   in  a   ship, 

held,  however,  that  he  has  power  to  bind  his  depends  upon   circumstances.     The  former 

co-owner,  as  his  agent,  to  release  the  vessel  is  the  general  relation   between  shipowners; 

from  an  arrest  in  the  Admiralty  Court,  by  the  latter  the  exception,  and  requires  to  be 

procuring  bail  for  damages  and  costs,  and  especially  shown. — Kent's  Com.  on  Mercan- 

having  done   so,  and  the  suit   against  the  tile  and  Commercial  Law,  Edin.  edit.  p.  150. 

vessel  having   terminated,   the  co-owner  is  See  also  Wright  v.  Hunter,\  East's  Rep.  20. 

liable  to  the  bail  for  the  amount  they  may  Holderness  v.  Skackels,  8  B.  &  Cress.   12. 

have  had  to    pay    under   the    bail    bond.  And  see  Collyer  on  Partnership, "  on  Part- 

Barker  v.  Highhy,  32  L.  J.,  C.  P.  270.  owners  of  Ships." 

(y}  Jfiggers  v.  Bennings,    1    Stark.   14.  (z)    Helme  v.  Smith,  7  Bing,  709.   Broicn 

Part-ownership  is  but  a  tenancy  in  common,  v.  Tapsco,  6  M.  &  W.  119. 

and  a  person  who  has  only  a  part  interest  in  (a)  Holderness  v.  Shacliels,  post. 
a  ship  is  generally  a  part-owner,  and  not  a 
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bankruptcy  of  one  of  them  taking  place  after  the  commencement  of 
the  voyage,  although  he  lias  not  paid  his  full  share  of  the  outfit.  In 
such  a  case,  if  the  other  part-owners  have  in  that  character  paid  the 
expense  of  the  outfit,  or  made  themselves  responsible  for  it,  they  will 
have  a  right  to  deduct  his  share  thereof  from  the  portion  of  the  profits 
of  the  voyage  to  be  paid  to  his  assignees  (b) . 

In  the  case  of  Holderness  and  another  v.  Shackeh,  which  was  trover 
for  twenty  tons  of  whale  oil,  the  plaintiffs  were  the  assignees  of  Foxton, 
a  bankrupt,  who,  jointly  with  one  Locking,  and  the  defendant,  was  part- 
owner  of  the  ship  Jane,  a  vessel  engaged  in  the  whale  fishery.  The 
usual  mode  of  managing  the  cargo  was,  that  on  the  arrival  of  the  vessel 
at  her  homeward  port,  the  blubber  was  deposited  in  a  warehouse  rented 
by  the  part-owners,  and  the  oil  produced  from  it  was  then  put  into  casks, 
each  owner's  share  being  weighed  out  and  placed  separately  in  the 
warehouse,  in  casks  marked  with  his  initials.  After  the  division,  the 
practice  was  for  the  warehouseman  to  deliver  to  the  order  of  each 
part-owner  his  share  of  the  oil,  unless  notice  was  given  by  the  ship's 
husband  that  the  part-owner's  share  of  the  disbursements  had  not 
been  paid.  In  that  case  the  warehouseman  used  to  detain  the  oil 
till  the  ship's  husband's  demand  had  been  satisfied.  After  the 
division,  and  after  a  portion  of  Foxton's  share  of  the  oil  had  been 
delivered  to  him,  he  became  bankrupt,  and  the  warehouseman  had 
orders  from  the  ship's  husband  not  to  deliver  to  A.  the  remaining  oil, 
as  his  share  of  the  disbursements  of  the  ship  had  not  been  paid.  Mr. 
Justice  Bayley  said — "  Where  there  is  a  joint  adventure  which 
produces  certain  goods,  the  proper  course  is,  first  to  deduct  all  the 
expenses  which  have  been  incurred  in  order  to  obtain  those  goods, 
and  then  to  divide  the  residue  among  the  shareholders,  in  proportion 
to  the  shares  to  which  each  is  entitled  respectively.  In  this  case,  the 
joint  adventurers  obtained  a  quantity  of  oil  in  bulk.  No  partner,  or 
representative  of  a  partner,  had  a  right  to  his  aliquot  part  of  that  oil 
until  he  had  paid  his  share  of  the  expense  of  procuring  it.  That  will 
be  the  case  whether  the  shareholder  has  become  bankrupt,  or  con- 
tinues solvent.  If  he  continues  solvent,  he  may  pay  his  share  of  the 
outfit  and  of  the  expense.  If  he  does  not  pay  it  in  money,  the  other 
part-owners  have  a  right  to  see  that  an  aliquot  part  of  what  has  been 
gained  in  the  adventure  be  retained,  so  as  to  pay  that  share  of  the 
outfit  which  he  ought  to  pay.  In  this  case,  Foxton  became  bank- 
rupt ;  and  having  become  bankrupt,  if  he  could  have  paid  in  money 
his  share  of  the  outfit,  there  would  have  been  twenty-nine  tons  of  oil 
coining  to  him.  He  could  not  pay,  and  therefore,  as  it  seems  to  me, 
the  justice  and  law  of  the  case  is,  that  his  share  of  the  expense 
should  be  paid  out  of  the  twenty-nine  tons,  and  that  until  he  has 
paid  his  share  of  the  expense,  he  cannot  claim  that  quantity." 

In  one  case  indeed,  where  the  outfit  had  been  conducted  by  a 
person  appointed  to  manage  the  concern  as  purser  or  ship's  husband, 
in  pursuance  of  an  agreement  made  by  three  others  at  the  time  of 

(b)  8  B.  &  C.  612.    And  see  Green  v.  Briggs,  G  Hare,  395  ;  Boyd  v.  Mangles, 

3  Exch.  387. 
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their  becoming  owners  of  the  ship,  and  this  person  settled  the 
accounts  with  them,  and  took  from  one  of  them,  Avho  afterwards 
became  a  bankrupt,  promissory  notes  payable  at  a  future  day,  for  a 
part  of  his  share  of  the  expense,  it  was  determined  that  the  assignees 
of  the  bankrupt  were  entitled  to  receive  his  full  share  of  the  profits, 
and  that  the  ship's  husband  must  take  a  dividend  under  the  commis- 
sion for  the  amount  of  the  notes.  In  this  case  the  husband  had,  after 
his  appointment,  acquired  an  interest  in  the  ship,  by  purchasing  a 
part  of  the  share  of  one  of  the  other  part-owners  ;  but  his  right  as  a 
part-owner  does  not  appear  to  have  been  insisted  upon ;  and  indeed 
he  had  made  the  disbursements,  and  managed  the  concern,  not  in 
the  character  of  a  part-owner,  but  of  an  agent.  After  the  bankruptcy 
had  happened,  the  other  two  part-owners  paid  two-thirds  of  the 
amount  of  the  bankrupt's  notes  to  the  ship's  husband,  and  agreed 
with  him  to  consider  the  bankrupt  as  interested  only  in  the  pro- 
portion which  the  money  he  had  paid  bore  to  the  whole  cost  and 
outfit.  But  this  transaction  was  held  not  to  affect  the  question,  nor 
alter  the  right  or  interest  of  the  bankrupt,  or  of  the  assignees,  upon 
whom  they  had  devolved  (c) . 

In  this  case,  which  was  sent  from  the  Court  of  Chancery  for  de- 
termination at  law,  the  question  was  made  and  decided  with  respect 
as  well  to  the  value  of  the  bankrupt's  share  in  the  ship  itself,  as  to 
the  profits  of  the  adventure  without  distinction. 

In  the  report  of  another  case,  before  Lord  Chancellor  Hard- 
wicke  (d) ,  it  is  stated,  that  several  persons  having  entered  into  a  con- 

(c)  Smith  and  others  v.  De  Silva  and  to  an  injunction  to  restrain  the  master  from 
others,  Cowp.  469.  But  see  Holderness  v.  receiving  it  without  a  distinct  allegation 
Shachels,  8  B.  &  C.  612.  Where  a  partner-  that  he  intended  10  misapply  it,  and  an  in- 
ship  interest  in  the  freight  of  a  chartered  ship  junction  having  been  granted,  it  was  dissolved 
had  been  constituted  in  two  co-owners,  one  on  appeal,  the  master  undertaking  not  to 
of  whom  had  been  appointed  ship's  husband,  apply  the  freight  to  any  but  the  ordinary 
•with  authority  to  insure  the  ship,  and  the  purposes  of  the  ship.  Guion  v.  Trash,  29 
other  afterwards  assigned  his  interest  in  the  L.  J.  337.  1  De  G.  F.  &  J.  373. 
charter-party  freight,  neither  he  nor  the  (d)  Doddington  v.  Hallett,  1  Ves.  497. 
assignee  giving  notice  to  the  co-owner  of  the  Upon  reference  to  the  Register  Book  of  the 
assignment:  it  was  held  that  the  freight  Court,  anno  1749,  folio  6-25,  it  appears  that 
assigned  was  subject  to  the  same  deductions  the  plaintiffs  had  covenanted  with  T.  Hall, 
for  insurance  as  it  would  have  been  if  the  the  intestate,  to  take  certain  shares  sub- 
assignment  had  not  taken  place.  "Parties,"  scribed  for  by  them,  and  which  amounted 
said  L.  C.  Turner,  "  who  stand  by  without  together  to  eleven- sixteenths,  of  a  ship  to  be 
asserting  their  rights,  and  allow  others  to  built  and  fitted  out  under  his  direction  for 
incur  liabilities  which  they  might  not  have  the  service  of  the  East  India  Company;  that 
incurred  had  those  rights  been  asserted,  the  ship  was  accordingly  built  and  equipped, 
cannot  afterwards  set  up  those  rights  in  this  and  was  then  at  sea,  and  the  builder  had 
court  to  the  prejudice  of  those  by  whom  such  executed  a  general  bill  of  sale  of  the  whole 
liabilities  have  been  incurred.  The  case  is  to  him,  and  he  had  not  executed  any  bill  of 
no  more  than  this  : — One  partner  assigns  his  sale  to  them  for  their  respective  shares.  The 
interest  in  the  partnership,  giving  no  notice  defendant  by  his  answer  admitted,  that  he 
of  the  assignment  to  his  co-partner.  The  was  a  trustee  for  the  plaintiffs  as  to  the 
assignee  gives  no  notice  of  the  assignment,  eleven-sixteenths,  but  submitted  that  they 
and  then  claims  a  co-owner's  share  of  the  were  not  liable  to  the  tradesmen,  because 
partnership  profits,  discharged  of  theliabili-  the  debts  were  contracted  by  the  intestate  ; 
ties  which  have  been  incurred.  That  cannot  and  further  insisted  that  they  had  no  specific 
be."  Lindsay  v.  Gibbs,  28  L.  J.,  Ch.  692.  lien  on  the  shares,  which,  not  being  sub- 
An  assignment  of  the  freight  of  a  ship  by  scribed  for,  belonged  to  him.  The  Lord 
one  part-owner  does  not  entitle  the  assignee  Chancellor  decreed  a  reference  to  the  Master 
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tract  with  one  T.  Hall,  empowering  him  to  build  and  fit  out  a  ship 
at  their  joint  expense,  for  the  service  of  the  East  India  Company, 
and  he  having  died  insolvent,  without  paying  his  portion  of  the 
expense,  the  others,  who  of  course  remained  answerable  to  the 
tradesmen  for  the  whole,  filed  a  bill  against  his  administrator,  praying 
that  they  might  have  a  specific  lien  upon  what  should  be  due  to  him 
for  his  share  to  this  extent,  and  that  the  administrator  might  not 
apply  this  as  part  of  his  general  assets  for  the  benefit  of  all  the 
creditors ;  and  that  his  lordship  determined  that  they  had  a  specific 
lien  on  his  share  for  what  they  had  paid  or  were  liable  to  pay  to  the 
tradesmen  for  building  and  equipping  the  ship.  The  building  and 
equipment  had  been  managed  by  the  deceased.  In  the  course  of  his 
judgment,  the  Lord  Chancellor,  adverting  to  one  part  of  the  argument 
urged  on  the  part  of  the  administrator,  is  reported  to  have  said, 
"  The  defendant's  counsel  have  been  forced  to  resort  to  the  case  of  an 
assignment  of  a  share  for  a  valuable  consideration ;  which  not  being 
the  case,  I  will  not  now  determine,  because  that  is  to  be  governed 
by  the  course  of  trade.  If  it  stood  on  the  head  of  general  equity,  1 
should  be  of  opinion,  that  if  such  a  purchaser  had  notice  of  the 
partnership,  he  would  be  subject  to  it,  and  should  not  doubt  granting 
an  injunction  to  that  action  of  trover  :  if  he  had  not  notice  it  is  another 
thing,  and  a  strong  case  for  that  purchaser ;  because  he  would  have 
gained  the  legal  interest :  but  if  by  the  course  of  trade  it  is  otherwise, 
that  will  prevail  and  govern  in  this  case,  and  the  court  will  never 
extend  a  partnership  of  this  kind  to  affect  purchasers  beyond  what 
the  course  of  trade  will  do,  which  is  to  govern  in  mercantile  matters/' 
This  usage,  or  course  of  trade,  I  apprehend  to  be  to  charge  the 
assignee  or  purchaser  in  account  for  the  outfit  and  other  expenses 
incurred  in  respect  of  the  voyage,  of  which  he  is  entitled,  in  con- 
sequence of  his  purchase,  to  share  the  profits,  which  can  be  only  the 
voyage  in  prosecution  at  the  time  of  the  purchase,  but  not  to  carry 
back  the  charge  as  against  him  to  the  expense  of  any  antecedent 
adventure,  from  which  he  can  derive  no  profit  (e) . 

to  take  the  accounts,  and  directed  allowance  upon  the  authority  of  the  case  Ex  parte 
to  be  made  to  the  plaintiffs  for  all  such  sums  Young,  in  opposition  to  the  case  ofDodding- 
as  they  had  paid  or  were  liable  to  pay  to  the  ton  v.  Hallett.  But  his  decree  was  over- 
tradesmen  or  workmen,  for  building,  equip-  turned  by  the  Court  of  Appeals  (in  20  John 
piog,  or  victualling  the  ship,  or  for  seamen's  R.  611),  where  the  majority  of  the  judges 
wages,  and  declared  that  if  any  balance  who  delivered  their  opinions  seemed  inclined 
should  appear  due  to  them,  they  had  a  spe-  to  support  the  opinion  of  Lord  Hardwickej 
cijic  lien  on  the  remaining  shares  for  such  and  in  the  case  before  them,  which  was  some- 
balance,  and  those  shares  were  to  be  sold  what  special  in  its  circumstances,  where  the 
before  the  Master,  and  the  money  applied,  parties  were  part-owners,  and  engaged  in 
in  the  first  place,  to  the  discharge  of  such  a  partnership  adventure,  in  which  the  ship 
balance.  was  eventually  sold,  and  one  of  the  part- 
(e)  It  appears  from  a  note  by  Judge  owners  got  possession  of  the  proceeds,  the 
Story,  in  his  edition  of  this  Treatise,  p.  79,  court  held  him  entitled  to  retain  for  outfits, 
that  there  has  been  some  difference  of  opinion  but  not  for  a  general  balance  due  on  former 
in  the  American  Courts  respecting  the  autho-  voyages  and  adventures." 
rity  of  the  case  of  Doddington  v.  Hallett,  Upon  these  decisions,  the  following  obser- 
and  of  the  two  cases  Ex  parte  Young,  and  vations  are  made  by  Chancellor  Kent : — "In 
Ex  parte  Harrison^  decided  by  Lord  Eldon.  Nicholl  v.  Mumford,  it  was  held  that  ship- 
Judge  Story  says,  "In  Mumfordv.  Nicholl  owners  were  tenants  in  common,  and  were 
(4  John.  Ch.  R.  522),  Chancellor  Kent  acted  not  to  be  considered  as  partners,  nor  liable 

G  2 
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It  will  be  observed  that  one  of  these  cases  arose  out  of  a  bank- 
ruptcy,  and  the  other  out  of  an  insolvent  intestacy.  In  each  of  them, 
therefore,  the  Lord  Chancellor  would  have  a  general  jurisdiction  over 
the  effects,  and  the  principles  of  equitable  jurisdiction  might  be 
applied.  It  seems  to  have  been  considered,  that  part-owners  might 
have  a  lien  on  each  other's  shares  of  a  ship,  as  partners  in  trade  have 
on  each  other's  shares  of  their  merchandise ;  but  I  do  not  find  this 
point  to  have  been  ever  decided,  and  there  is  a  material  difference 
between  the  two  cases.  Partners  are  at  law  joint-tenants  of  their 
merchandise — one  may  dispose  of  the  whole  property;  but  part- 
owners  are  tenants  in  common  of  a  ship.  One  cannot  sell  the  share 
of  another.  And  if  this  general  lien  exist,  it  must  prevail  against  a 
purchaser,  even  without  notice ;  which  does  not  seem  consistent  with 
the  nature  of  the  interest  of  a  tenant  in  common.  It  is  true,  indeed, 
that  as  long  as  the  ship  continues  to  be  employed  by  the  same 
persons,  no  one  of  them  can  be  entitled  to  partake  of  the  profits  until 
all  that  is  due  in  respect  to  the  part  he  holds  in  the  ship  has  been 
discharged ;  but  as  one  part-owner  cannot  compel  another  to  sell  the 
ship,  there  does  not  appear  to  be  any  mode  by  which  he  can  enforce 
against  the  other's  share  of  the  ship  in  specie  the  payment  of  his  part 
of  the  expenses. 

In  a  later  case,  Exparte  Young  (/) ,  the  petitioners  were  part-owners 
of  a  ship  called  the  Grenville  Bay,  with  other  persons,  two  of  whom, 
William  Lushington,  senior  and  junior,  became  bankrupts  on  the 
6th  of  January,  1812.  The  bankrupts  were  also  the  managing 
owners,  and  in  that  character  were  indebted  to  the  petitioners 
and  the  other  owners  278/.  on  balance  of  accounts,  for  the  freight 
and  earnings  of  the  ship,  after  taking  credit  for  the  outfit,  amounting 
to  2,234/.,  which  sum  the  bankrupts  had  not  paid;  and  after  the 
bankruptcy,  the  other  owners  were  obliged  to  pay  it.  The  assignees 
sold  the  share  of  the  bankrupts  for  780/.  The  petition  prayed  an 
application  of  the  proceeds  of  the  share  of  the  bankrupts  in  the 
ship,  freight,  &c.,  towards  satisfaction  of  the  sums  so  due  to  the 
petitioners  and  the  other  owners.  Lord  Chancellor  Eldon  observed 
— "  The  difficulty  in  this  case  arises  upon  the  decision  of  Doddinyton 
v.  Hallett,  by  Lord  Hardwicke,  which  is  directly  in  point.  That 

each  insolido,  nor  entitled  in  the  settlement  as  well  as  other  chattels,  might  be  held  in 
of  accounts  on  the  principle  of  partnership,  strict  partnership  with  all  the  control  in 
The  doctrine  of  Lord  Hardwicke  on  this,  in  each  partner  incident  to  commercial  partner- 
JDoddington  v.  Hallett,  was  considered  to  be  ships.  We  find  it  also  stated  by  Lord  Ten- 
overruled  by  the  modern  decisions  in  Chan-  terden,  that  in  the  case  of  the  death  of  any 
eery  (5  Vesey,  575  ;  2  Vesey  &  B.  242;  2  part-owner,  after  an  injury  received,  the 
11  '..se,  76,  78),  and  by  the  universal  under-  right  of  action  survives  in  general  to  the 
standing  in  the  commercial  world.  But  surviving  part-owners,  who  must  afterwards 
when  the  case  of  Nicholl  v.  Mumford  was  pay  to  the  personal  representatives  of  the 
reviewed  in  the  Court  of  Errors,  the  doctrine  deceased  the  value  of  his  share.  This  rule  as 
of  Lord  liardwicke  was  considered  by  the  to  the  remedy  gives  to  the  ownership  of 
majority  of  the  judges  to  be  the  better  doc-  vessels  one  of  the  essential  attributes  of  a 
trine  ;  and  no  doubt  there  may  be  a  special  partnership." — Commentaries  on  Commer- 
partnerahip  in  a  ship  as  well  as  in  the  cargo  cial  and  Maritime  Law,  Edinburgh  edition, 
in  regard  to  a  particular  voyage  or  adoen-  p.  30. 

turc.   It  was  assumed  by  the  Court,  in  Lamb        (/)  2  Ves.  &  B.  Rep.  242. 
v.  Uurrant  (12  Mass.  Rep.  54),  that  vessels, 
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case  is  questioned  by  Mr.  Abbott,  who  doubts  what  would  be  done 
with  it  at  this  day,  and  I  adopt  the  doubt  (g) .  The  case,  which  is 
given  by  Mr.  Abbott  from  the  register  book,  is  a  clear  decision  by 
Lord  Hardwicke,  that  part-owners  of  a  ship,  being  tenants  in  com- 
mon, and  not  joint -tenants,  have  a  right,  notwithstanding,  to  con- 
sider that  as  a  chattel,  used  in  partnership,  and  liable  as  partnership 
effects,  to  pay  all  debts  whatever  to  which  any  of  them  are  liable  on 
account  of  the  ship.  His  opinion  went  the  length  that  the  tenant 
in  common  had  a  right  to  a  sale.  There  is  great  difficulty  upon  that 
case ;  and  the  inclination  of  my  judgment  is  against  it ;  but  it 
would  be  a  very  strong  act  for  me,  by  an  order  in  bankruptcy, 
from  which  there  is  no  appeal,  to  reverse  a  decree  made  by  Lord 
Hardwicke  in  a  cause.  From  a  manuscript  note,  I  know  it  was 
his  most  solemn  and  deliberate  opinion,  after  great  consideration, 
that  the  contrary  could  not  be  maintained ;  and  there  is  no  decision 
in  equity  contradicting  that."  Upon  a  subsequent  day,  Lord  Eldon 
said,  that  after  much  consideration  he  must  decide  against  the  case 
of  Doddington  v.  Hallett ;  and  soon  afterwards  a  petition,  presented 
under  similar  circumstances  in  another  bankruptcy,  was  also  dis- 
missed (h). 

It  is  said  to  have  been  decided  in  the  Court  of  Chancery,  in  a 
case  where  the  majority  of  the  part-owners  had  settled  an  account 
of  the  profits  of  a  voyage,  that  the  others  were  concluded  thereby ; 
and  the  court  would  not  entertain  a  suit  by  one  of  them  to  unravel 
the  accounts  (i).  I  presume  this  to  have  been  a  settlement  with  the 
master. 


6.  Ship's  Accounts,  how  adjusted  between  Part-owners  at  Law  and 

in  Equity. 

The  ordinary  remedy  for  part-owners  to  obtain  an  adjustment  of 
the  ship's  accounts  among  themselves  is  a  suit  in  a  court  of  equity  (k) . 
The  only  proceeding  at  the  common  law  generally  applicable  to  their 
case,  is  an  action  of  account,  and  this  proceeding  has  long  fallen  into 
disuse.  But  in  a  case  where  several  part-owners  entered  into  a  written 
agreement,  whereby  they  and  each  and  every  of  them  did  agree  to  and 
with  the  others  and  each  and  every  of  the  others,  that  the  ship  should 
proceed  on  a  certain  voyage,  and  be  under  the  exclusive  management 
and  control  of  one  of  the  parties  as  husband  thereof;  and  that,  after 


(g)  Referring  to  the  author's  observations  the  master  at  his  return  home  to  summon 

in  this  and  the  preceding  page,  which  are  all  the  part-owners  to  receive  and  pass  his 

taken  from  the  third  edition  of  this  Treatise,  accounts,  and  imposes  a  fine  upon  those  who 

and  which,  as  well  as  many  other  passages  do  not  attend  the  first  time  in  person  or  by 

in  this  chapter,  must  now  be  understood  as  agent;  and  at  the  second  time  authorizes  the 

subject  to  the  qualification  in  the  first  sen-  others  to  make  a  final  settlement  without 

tence  of  it.— ED.  them. 

(h)  Harrison,  ex  parte,  2  Rose,  7(5.  (A)  Moffat  v.  Farquharson,  2  Bro.  C.  C. 

(i)  Robinson  v.  Thompson,  1  Vern.  465.  338. 
Tho  Hanseatic  Ordiuance  of  1614  requires 
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the  ship's  return,  a  full  account  should  be  made  out  of  the  ship  and 
her  concerns,  and  the  net  profits  be  divided  according  to  the  propor- 
tions ;  it  was  held  that  each  individual  party  to  the  agreement  might 
maintain  an  action  at  law  upon  it  against  him  who  had  acted  as  the 
husband,  for  not  making  out  an  account  and  dividing  the  profits  within 
a  reasonable  time  after  the  ship's  return  (/) . 

Thus,  where  two  part-owners  of  a  ship,  who  were  also  partners  as 
to  the  proceeds  of  a  voyage,  settled  and  adjusted  their  accounts  as  to 
that  voyage,  and  one  of  them,  in  consideration  of  a  larger  share  of 
profits  than  he  was  otherwise  entitled  to,  agreed  to  pay  the  broker's 
bill,  it  was  held  that  the  broker's  bill  became  his  own  individual  debt, 
which  might  be  recovered  from  him  by  the  other  partners,  by  whom 
it  had  been  paid  to  the  broker  (m) .  So  also,  where  the  master  of 
a  vessel  covenanted  with  the  several  part-owners  to  pay  certain  moneys 
to  them,  and  their  several  executors,  &c.,  at  a  certain  banker's,  and  in 
such  parts  and  proportions  as  were  set  against  their  several  and  respec- 
tive names,  it  was  decided  that  each  covenantee  might  sue  severally  in 
respect  of  his  several  interest,  and  that  they  could  not  maintain  a  joint 
action  (n) . 


7.  As  to  the  Interest  of  Part-owners  with  regard  to  Strangers.    Who 
should  join  as  Plaintiffs  and  Defendants. 

The  several  part-owners  of  a  ship  make  in  law  but  one  owner,  and 
in  case  of  any  injury  done  to  their  ship  by  the  wrong  or  negligence  of 
a  stranger,  they  ought  regularly  to  join  in  one  action  at  law  for  the 
recovery  of  damages,  which  are  afterwards  to  be  divided  among  them- 
selves according  to  their  respective  interests ;  for  otherwise  the  party 
who  had  committed  the  wrong  might  be  unnecessarily  harassed  with 
the  expense  of  several  suits  to  obtain  the  same  end,  which  might  be  as 
well  effected  in  one.  But  this  rule  of  law  is  made  for  the  ease  of  the 
wrongdoer ;  and  therefore  the  law  requires  that  he  should  avail  him- 
self of  it  at  the  very  beginning  of  the  cause,  by  pleading  in  abatement 
of  a  suit  brought  by  one  part-owner,  that  there  are  others  living  who 
ought  to  be  parties  to  it.  For  if  the  defendant  does  not  do  this,  the 
single  part-owner  will  recover  damages  for  the  injury  proportionate  to 
his  share  in  the  ship,  whether  the  nature  of  his  interest  is  made  to 
appear  upon  evidence  at  the  trial,  or  is  originally  stated  by  himself  in 
the  allegation  of  his  cause  of  complaint  (o) .  And  if  afterwards  another 

(Z)   Oivstonv.  Ogle,  13  East,  538.     The  (m)  Wilson  v.  Cutting,  10  Bing.  436. 

mere  fact  of  part-ownership  does  not  make  (n)   Servante  v.  James,  10  B.  &  C.  410. 

the  part-owners  of  a  ship  partners,  but  they  See  also    Radenhurst  v.    Bates,    3  Bing. 

may  be  jointly   interested  in  her  use   and  463 ;  He.lme  v.  Smith,  supra. 

employment ;  and  the  law  as  to  the  earnings  (0)  Sands  v.  Childs  and  others,  Salk.  32. 

of  a  ship,  whether  as  freight  or  cargo,  follows  Addison  v.  Overend,  6  Term  Rep.  K.  B. 

the  gen  erallaw  of  partnership.     See  Green  766;    and    see    Dockwray  v.    Dickenson, 

v.  Brigys,  6  Hare,  395 ;  Hclme  v.  Smith,  7  Comb.  366;  Phillips  v.   Claggett,  10  M. 

Bing.  701) ;  Holderness  v.  Shackels,  8  B.  &  &  W.  102.     But  see  now  15  &  16  Viet.  c.  76, 

C.  612 ;  Bovill  v.  Hammond,  6  B.  &  C.  ss.  34—39. 
149 ;   Way  v.  Milestone,  5  M.  &  W.  21. 
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part-owner  sues  for  his  own  interest,  the  defendant  can  no  longer  avail 
himself  of  the  objection,  because  the  party  to  the  first  suit  has  no  longer 
any  matter  of  complaint  ( p) .  In  the  case  of  the  death  of  any  part- 
owner  after  an  injury  received,  the  right  of  action  survives  in  general 
to  the  surviving  part-owners,  who  must  afterwards  pay  to  the  personal 
representatives  of  the  deceased  the  value  of  his  share. 

In  the  case,  however,  of  an  action  for  the  freight  of  goods  conveyed 
in  a  general  ship,  all  the  part-owners  ought  to  join,  or  if  they  do  not, 
the  defendant  may  avail  himself  of  the  objection  by  evidence  at  the 
trial,  and  without  plea  in  abatement,  according  to  the  general  rule  of 
law,  and  the  distinction  between  contracts  and  wrongs  (q),  unless, 
perhaps,  some  one  should  have  received  his  own  share  or  have  released 
his  claim  to  it.  The  necessity  of  all  the  part-owners  joining  as  plain- 
tiffs in  the  suit  in  this  case  is  founded  upon  the  consideration,  that 
all  of  them  are  partners  with  respect  to  the  concerns  of  the  ship ;  and, 
upon  this  consideration  Lord  Chancellor  Eldon,  in  a  case  of  bankruptcy, 
wherein  it  appeared  that  the  owners  of  a  ship,  upon  a  settlement  of 
accounts  with  the  master,  who  had  become  a  bankrupt,  were  indebted 
to  him,  and  that,  on  the  other  hand,  he  also  was  indebted  to  some  of 
them  severally  upon  separate  and  distinct  concerns,  refused  to  allow 
the  latter  to  set  off  their  respective  demands  against  the  claim  of  his 
assignees  for  their  shares  of  the  general  debt  (r) .  And  although  the 
share  of  each  part-owner  be  his  separate  property,  yet,  where  A.,  B., 
and  C.  were  owners  of  a  vessel,  and  B.  and  C.  employed  D.  to  sell  it 
for  them,  which  he  did,  and  paid  over  their  proportion  of  the  purchase- 
money  to  B.  and  C.,  but  refused  to  pay  A.  his  proportion  of  the  pro- 
ceeds of  the  sale  of  the  vessel,  and  A.  alone  sued  him  for  the  amount, 
it  was  held  he  could  not  recover;  for  here  was  a  joint-contract,  and 
persons  having  separate  interests  in  a  ship  may  jointly  agree  to  autho- 
rize another  to  sell  the  entirety  for  them  (s) .  But  if  several  part- 
owners  allow  one  of  their  number  to  deal  with  their  joint  property  as 
his  own,  and  he  lend  the  proceeds  of  it  and  receive  credit  for  them  in 
account  in  his  own  name,  although  the  property  was  joint,  his  contract 
with  the  borrower  may  have  been  separate,  and  they  must  show  that 
it  was  not  so,  if  they  would  sue  upon  it  (t).  So  where  the  master 
was  part-owner,  but  had  the  entire  controul  and  management  of  the 
ship,  paying  to  his  co-owner  a  third  of  the  net  profits,  it  was  held  that 
he  might  sue  in  his  own  name  for  a  breach  by  the  consignor  of  his 
contract  in  the  bill  of  lading  (u) . 

(p)    Sedg  worth  v.  Overend,  7  Term  Rep.  who,  having  been  directed  by  the  ship's  hus- 

in  K.  B.  279.     In  this  case,  the  plaintiff  was  band  and  part-owner  of  a  ship  to  charter  her, 

the   only   remaining    part-owner;     but   the  did  so,  making  the  freight  payable  to  himself, 

opinion  delivered  by  Mr.  Justice  Lawrence  is  could  not  retain  the  freight  received  by  him 

an  authority  for  the  text.  under  the  charter-party  against  a  debt  due 

(q)  Tliere  is  a  loose  note  in  3  Keble,  444,  to  him  by  the  ship's  husband;    and  that  the 

Stanley  v.  A  yles,  of  a  dictum  of  Chief  Justice  plaintiffs,  who  were  the  owners  of  the  ship, 

Hale  at  Nisi  Prius,  to  the  contrary  of  what  were  entitled  to  recover  the  amount,  either 

is  here  advanced  in  the  text ;  but  the  reporter  on  a  special  count  for  wrongfully  making  it 

adds,  that  the  cause  went  off  to  a  reference.  payable   to  himself,  or   as   money  had  and 

(r)  Ex  parte  Christie,  10  Ves.  jun.  105.  received  by  him  to  the  plaintiffs'  use. 

(s)   Hatsdl  v.  Griffith,  2   C.  &  M.  679,  (t)  Sims  v.  Bond,  5  B.  &  Ad.  389.     Ex 

See  also  Brown  v.  Bradford,  2  MOO.&  Rob.  parte  Gribble,  Deacon  and  Chitty,  339. 

p.  413,   and  see  Walshe  v.  Provan,  8  Exch.  (u)  Cawthron  v.  1'rickett,  15  C.  B.  (N.  S.) 

843,  in  which  it  was  held  that  a  ship-agent,  754, 
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On  the  other  hand,  if  an  action  is  to  be  brought  against  the  part- 
owners  upon  any  contract  relating  to  the  ship,  although  regularly  such 
action  should  be  brought  against  all  jointly,  yet  if  all  are  not  sued,  the 
defendants  can  only  avail  themselves  of  the  objection  by  plea  in  abate- 
ment ;  and  if  they  omit  to  plead  such  plea,  the  plaintiff  will  recover 
his  whole  demand,  and  the  defendants  must  afterwards  call  upon  the 
others  for  contribution.  Where  the  declaration,  assuming  the  form  of 
an  action  ex  delicto,  alleges  a  breach  of  duty  and  not  a  breach  of 
promise,  it  has  been  much  questioned  whether  one  part-owner  who  is 
sued  alone  can  avail  himself  of  this  plea,  and  also  whether,  if  the  action 
be  brought  against  more  persons  than  appear  at  the  trial  to  be  part- 
owners,  the  plaintiff  can  sustain  his  suit  against  those  who  appear  to 
be  so,  or  must  fail  altogether.  In  a  case  of  a  similar  nature,  the  Court 
of  King's  Bench  decided  that  the  plea  was  not  admissible  (u)  ;  but  in 
another  case,  the  Court  of  Common  Pleas  afterwards  held  it  to  be  ad- 
missible (#),  and  following  up  its  own  judgment,  decided  in  a  third  case 
that  the  plaintiff  who  had  failed  in  proving  all  the  defendants  to  be 
part-owners  must  fail  altogether  (y) .  A  writ  of  error  was  brought  on 
this  latter  judgment,  which  was  argued  before  the  twelve  judges,  and 
it  was  understood  that  much  difference  of  opinion  existed  among  them, 
but  the  cause  was  decided  on  a  different  ground  (z) .  In  a  fourth  case 
of  a  similar  nature,  wherein  the  declaration  expressly  alleged  a  bargain, 
and  complained  of  a  deceitful  warranty  in  the  nature  of  a  wrong  ;  the 
action  being  against  two  persons,  and  the  plaintiff  proving  a  sale  by  one 
alone,  the  Court  of  King's  Bench  held  that  he  could  not  succeed  against 
that  one,  but  must  wholly  fail  (a) .  These  are  mere  points  of  form,  and 
it  will  be  sufficient  to  have  noticed  them  thus  shortly,  in  order  to  put 
the  professional  reader  upon  his  guard.  If  a  ship  is  held  by  its 
owners  as  partners,  all  are  jointly  liable  on  the  contract  of  one  of 
them  made  as  their  agent  in  the  name  of  and  for  the  purposes  of  the 
partnership.  It  is  assumed  in  that  case  that  a  partner  acts  as  agent 
for  his  co-partners  ;  otherwise  as  respects  part-owners,  each  of  whom 
is  bound  only  by  his  own  act  or  the  act  of  his  agent,  duly  authorized 
by  him.  Between  part-owners  agency  must  be  proved;  between  part- 
ners it  is  implied  by  law  (b) . 


8.  Extent  of  Liability  of  each  Part-owner  for  Supplies 
and  Repairs. 

If  a  tradesman  who  has  repaired  a  ship  take  from  some  of  the  part- 
owners  sums  equivalent  to  their  shares,  they  still  remain  responsible 
for  the  residue,  if  not  paid  by  the  others,  unless  at  the  time  of  the 
payment  the  tradesman  specially  agree  to  discharge  them  from  all 
further  demand,  upon  some  good  consideration  inducing  him  so  to  do, 
such  as  payment  before  the  expiration  of  the  usual  credit,  or  release 

(u)  Govett  v.  Radnidge,  3  East,  62.  Miteheson  v.  Oliver,  5  E.  &  B.  419.  Helme 

(x)  Powell  v.  Lnyton,  2  New  Hep.  365.  v.  Smith,  1  Bing.  709.     Young  v.  Brand  -n, 

(y)  Max  v.  Roberts,  2  New  Rep.  450.  8  East,  10.     Briggs  v.  Wilkinson,  7  B.  &  C. 

(z)   Max  v.  Roberts,  in  Error.  12  East,  89.  33.     Ex  parte  Harrison,  2  Rose,  70.    Frost 

(«)  Weal  v.  King,  12  East,  452.  v.  Oliver,  per  Erie,  J.,  2  E.  &  B.  301. 
(b)  Brodie   v.   Howard,  17  C.  B.   100. 
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them  by  deed  (e),  which  no  prudent  man  will  do  without  some  very 
strong  inducement.  In  this  respect  the  law  of  England  differs  from 
the  civil  law,  which  gives  an  action  against  any  one  part-owner  upon 
a  contract  made  by  the  master  to  the  full  extent  of  the  demand,  but  in 
the  case  of  contracts  made  by  the  part-owners  themselves,  holds  each 
to  be  chargeable  only  in  proportion  to  his  own  share  of  the  ship  (d) . 
By  the  law  of  Holland,  the  several  part-owners  are,  in  all  cases,  charge- 
able only  according  to  their  respective  interests  in  the  ship  (e) . 


(c)  Pasrtwre  v.  Bousfield,  1  Starkie,  296. 
Bac.  Ab.  Merchant,  D.  Teed  and  another 
v.  Baring  and  others,  before  Lord  Ellen- 
borough,  Ch.  J.,  at  Guildhall,  1806.  The 
receipt  given  by  one  of  the  plaintiffs  was  as 
follows  :  "  Received,  30th  of  May,  1804,  from 
Messrs.  B.  M.  &  Co.,  one-fourth  owner  of 
the  ship  William,  Captain  James  Thompson, 
the  sum  of  450Z.,  being  the  amount  of  their 
proportion  of  the  said  ship's  repairs  lately 


done  at  Plymouth,  we  having  settled  with 
the  other  owners  respectively,  John  Teed  & 
Co."  Messrs.  Baring  &  Co.  knew  that  the 
proportions  had  been  adjusted,  but  not  paid. 
See  Fitch  v.  Sutton,  5  East,  230.  Wright 
v.  Hunter,  1  East,  20. 

(d)  Dig.  14,   1,  1,  25  and  14,  1,  2,  3, 
and  4. 

(e)  Vinnius  in  Peckium,  p.  155. 
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1.  Of  the  Board  of  Trade ;  its  General  Functions  in  relation  to  the 
Mercantile  Marine. 

THE  general  superintendence  of  matters  relating  to  merchant  ships 
and  seamen  is  committed,  by  the  17  &  18  Viet.  c.  104,  to  the  Board 
of  Trade,  which  is  authorized  to  carry  into  execution  the  provisions 
of  that  Act,  and  of  all  other  acts  relating  to  merchant  ships  and 
seamen,  and  not  relating  to  the  revenue  (a) . 

It  is  empowered  from  time  to  time  to  prepare  and  sanction  forms 
of  the  various  books,  instruments,  and  papers  required  by  the  Act 
(with  the  exception  of  those  relative  to  the  registry  of  ships,  of  which 
it  prescribes  the  forms) ,  and  to  make  such  alterations  therein  as  it 
deems  requisite.  These  forms  are  to  be  sealed  with  the  seal  of  the 
board,  or  marked  with  some  other  distinguishing  mark ;  they  are  to 
be  supplied  at  the  custom-houses  and  shipping-offices  of  the  United 
Kingdom  free  of  charge,  or  at  moderate  price.s  to  be  fixed  by  the 
board,  which  may  license  persons  to  print  and  sell  them;  and  no 
such  book,  instrument,  or  paper,  unless  made  in  such  form,  is 
admissible  in  evidence  in  any  civil  proceeding  on  the  part  of  any 
owner  or  master  of  any  ship  (b) . 

All  documents  whatever,  purporting  to  be  sealed  by  the  board 
or  signed  by  its  secretaries,  and  all  certificates  issued  by  the  board 
and  sealed  with  its  seal,  or  signed  by  an  officer  of  its  marine  depart- 
ment (c) ,  are  to  be  received  in  evidence  and  taken  without  further 
proof,  unless  the  contrary  be  shown,  for  such  documents  as  they 
purport  to  be  (d) . 

All  consular  officers,  officers  of  customs  abroad,  local  marine 
boards,  and  shipping  masters,  are  to  make  such  reports  and  returns, 
and  all  shipping  masters  are  to  produce  to  the  board  such  official 
log-books  and  other  documents  delivered  to  them  in  pursuance  of 
this  Act,  as  the  board  may  require  (e) . 

(a)  Sect.  6.  (d)  Sect.  7. 

(6)  Sect.  8.  (e)  Sect.  12. 

(0  Sect.  7. 
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Every  officer  of  the  board  (/),  if  lie  has  reason  to  suspect  that  the 
provisions  of  the  laws  relating  to  merchant  seamen  and  navigation 
have  not  been  complied  with,  may  require  the  owner,  master,  or  any 
of  the  crew  of  any  British  ship,  to  produce  any  official  log-books, 
lists  of  persons  on  board  his  ship,  or  other  documents  relating  to 
such  crew,  and  take  copies  of  them.  He  may  muster  the  crew  of 
any  ship,  and  summon  the  master  to  appear  and  give  any  explana- 
tion concerning  such  ship  or  her  crew,  or  such  log-books  and 
documents. 

Any  person  who  refuses  to  obey  such  requisition,  or  impedes  such 
master,  or  refuses  or  misleads  any  person  authorized  to  demand  such 
explanation,  is  liable  to  a  penalty  of  20/.  (g) . 

The  board  is  also  empowered  from  time  to  time  to  appoint  in- 
spectors to  report  to  it  on  the  nature  and  causes  of  any  accident  or 
damages  which  any  ship  has  or  is  alleged  to  have  sustained;  whether 
the  provisions  of  the  Act,  or  regulations  made  under  them,  have 
been  observed;  and  whether  the  hull  and  machinery  of  any  steam- 
ship are  in  good  and  sufficient  order  (h) . 

The  inspectors  so  appointed  are  empowered  to  go  on  board  and 
inspect  every  part  of  such  ship,  and  everything  contained  in  or  con- 
nected with  it,  to  which  the  Act  applies ;  and  any  premises  which  he 
may  think  requisite  to  enter,  for  the  purpose  of  the  report  he  is  to 
make.  He  may  summon  before  him  all  persons  whom  he  may  think 
fit  to  examine,  require  answers  or  returns  to  any  inquiries  he  thinks 
fit  to  make,  and  enforce  the  production  of  all  books,  papers,  or  docu- 
ments, which  he  considers  important  for  his  purpose.  He  may 
administer  oaths,  or  require  every  person  examined  before  him  to 
make  and  subscribe  a  declaration  of  the  truth  of  the  statements 
made  by  him  in  his  examination  (i).  Witnesses  summoned  before 
him  are  to  be  allowed  their  expenses;  and  all  persons  who,  after 
tender  of  such  expenses,  refuse  to  attend,  or  to  make  any  answer,  or 
give  any  return,  or"  produce  any  documents,  or  make  or  subscribe 
any  declarations  which  such  inspector  is  empowered  to  require,  is 
liable  to  a  penalty  of  10/.  (k) .  The  like  penalty  is  incurred  by  any 
person  who  obstructs  an  inspector  in  the  execution  of  his  duty,  who 
is  empowered  to  seize  and  detain  such  person  until  he  can  be  taken 
before  some  justice  of  the  peace,  or  other  person  having  proper 
jurisdiction  (/). 


2.  Local  Marine  Boards. 

By  the  Mercantile  Marine  Act,  13  &  14  Viet.  c.  93,  and  the  Mer- 
cantile Marine  Amendment  Act,  14  &  15  Viet.  c.  96,  the  Board  of 
Trade  was  authorized  to  establish  local  marine  boards  at  such  of 

(/)  This  authority  is  also  given  to  officers  (#)  Sect.  13. 

of  the   Queen's  ships  on  full  pay,   British  (h)  Sect.  14. 

consular  officers,    the   registrar-general    of  (i)  Sect.  15. 

seamen  and  his  assistant,  officers  of  customs,  (£)  Sect.  15. 

and  shipping  masters.  (/)  Sect.  16. 
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the  seaports  of  the  United  Kingdom  as  had  in  ships  ordinarily 
employed  as  foreign- going  ships  (that  is  to  say,  ships  employed  in 
trading  or  going  beyond  the  limits  of  the  coasts  of  the  United 
Kingdom,  the  Channel  Islands,  or  the  Isle  of  Man,  and  the  continent 
of  Europe  between  the  rivers  Elbe  and  Brest,  both  inclusive),  a 
registered  tonnage  of  30,000  tons  or  upwards;  and  at  such  other 
places  as  it  might  appoint  for  that  purpose. 

These  Acts  have  been  repealed,  but  the  system  thus  established  is 
continued  by  the  17  &  18  Viet.  c.  104  (m).  The  marine  boards  are 
to  be  constituted  partly  of  certain  local  officers  who  are  members 
ex-officio,  partly  of  members  appointed  by  the  Board  of  Trade,  and 
partly  of  members  elected  by  the  owners  of  foreign-going  ships  and 
home-trade  passenger  ships  at  such  seaports. 

An  important  part  of  their  duties,  relating  to  the  qualifications  of 
masters  and  mariners,  will  be  discussed  in  the  next  chapter. 

They  were  required,  also,  in  every  seaport  in  which  there  is  a 
local  marine  board,  to  establish  shipping  offices  and  superintendents 
of  them,  to  be  called  shipping  masters,  over  whom  they  were  to  have 
complete  control,  subject  to  the  general  superintendence  of  the 
Board  of  Trade  (n),  These  offices  are,  under  the  Merchant  Shipping 
Act  Amendment  Act,  1862,  25  &  26  Viet.  c.  63,  s.  15,  to  be  termed 
"  Mercantile  Marine  Offices,"  and  the  shipping  masters,  "  Superin- 
tendents and  Deputy  Superintendents  "  of  such  offices. 

3.  Duties  of  Shipping  Offices  established  under  its  Authority. 

The  general  business  of  the  shipping  masters  so  appointed  is  to 
afford  facilities  for  engaging  seamen,  by  keeping  registries  of  their 
names  and  characters ;  to  superintend  and  facilitate  their  engage- 
ment and  discharge;  provide  means  for  securing  their  presence  on 
board  at  the  proper  time ;  to  facilitate  the  making  of  apprenticeships  (o) 
to  the  sea  service,  and  perform  such  other  duties  relating  to  merchant 
seamen  and  merchant  ships  as  will  appear  in  other  parts  of  this 
Treatise  to  be  committed  to  them  by  the  Act  of  Parliament  ( p) . 

Persons  appointed  by  the  board  are  to  be  deemed  clerks  or  servants 
within  25  Viet.  c.  96,  and  may  be  guilty  of  embezzlement,  and 
punished  accordingly. 

(m)  Sect.  110.  (o)  Sects.  141  to  145. 

(w)  Sect.  122.  (p)  Sect.  124. 
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1.   Of  the  Qualifications  of  the  Master  and  Mariners. 

THE  master  of  a  ship  is  the  person  entrusted  witKthe  care  and 
management  of  it.  His  power  and  authority  are  so  great,  and  the 
trust  reposed  in  him  is  of  so  important  a  nature,  that  the  greatest 
care  and  circumspection  ought  to  be  used  by  the  owners  in  the  choice 
and  appointment  of  him.  It  appears,  by  the  language  of  the  ancient 
sea-laws  and  ordinances,  that  the  master  was  formerly  in  almost 
every  instance  a  part-owner  of  the  ship,  and  consequently  interested 
in  a  twofold  character  in  the  faithful  discharge  of  his  duty.  At 
present,  it  frequently  happens  that  he  has  no  property  in  the  ship. 
The  law  of  most  countries  requires  a  previous  examination  of  the 
person  to  be  appointed  to  this  important  office,  in  order  to  ascertain 
his  nautical  experience  and  skill ;  in  some,  he  is  liable  to  be  punished 
as  a  criminal  if,  having  undertaken  the  charge,  he  is  found  incompetent 
to  the  performance  of  it  (q) .  In  this  country  the  owners  were,  until 


(q)  By  the  French  Ordinance,  liv.  2,  tit.  sortes   de  demixsoircs."        Cleirac,    in    his 

1,  art.  1,  "  Aucun  ne  ponrra  qi-apres  etre  "  Jugemens  ct'Oleron,"  ch.  i.,  says,  that  the 

re$u  capitaint'  ma  lire  ou  patron  denavire,  title  of  the  master  of  a  ship  implies  honour, 

qu'il  n"a'it  narigue pendant  cinq  ans,  et  n'ait  experience,  and  morals,  "reverendum  hono- 

cte  examine  pubit.qiiemcnt  xur  Ic  fait  de,  la  rent   suirrit-  qnisquis   magistri  no  men    ae- 

nuviyation,  et  tronve  capable  par  deux  an-  ceperit."      The    ordinances    of   the   Hanse 

cli'titt   maitres  en  presence  des  officieis  de  Towns,  of  Bilboa,  of  Prussia,  and  Sweden, 

VA  mi.raute,etduprofesxenrd'hydrographie,  have  all  required  the  master  to  be  previously 

s'il  y'ena  <lanx  le  lieu;"  upon   which  Valin  examined,  and  certified,  to  be  fit  by  expe- 

Tein&v\<s,l'L'inconve.n.ien.tcstneannioinsque  rience,    competence    and     character.      The 

dex  aujetis  tre*  capables  et  a  qui  il  ne  manque  establishment  of  similar  regulations  in  this 

que  la  forma  lite  de  la  reception,  perdentqiicl-  country  would  seem  to  be  an  object  of  urgent 

quef oisVavnnt a y <>  de  commander  des  navires  necessity,  for    the   preservation    of  life  and 

a  I'occas'ton,  par  la  miserable  avarice  oupar  property. — £ec  Macculloch,  Diet,  of  Com- 

le  caprice,  de  certains  ojfi tiers  del' A  inirante  merce  (Supp.,  Ships). 
qui   ne  sont  pas  d'hitmeur  d'accorder  ces 
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lately,  left  to  their  own  discretion  as  to  the  skill  and  honesty  of  the 
master  and  his  officers ;  and  although  he  is  bound  to  make  good  any 
damage  that  may  happen  to  the  ship  or  cargo,  by  his  negligence  or 
unskilfulness,  if  he  is  of  ability  to  do  so,  yet  he  cannot  be  punished  as 
a  criminal  for  mere  incompetence. 

By  the  Merchant  Shipping  Act,  1854,  the  Local  Marine  Boards 
are  required  to  provide  for  the  examination  at  their  respective 
ports  of  persons  who  intend  to  become  masters  or  mates  of  foreign- 
going  or  home-trade  passenger  ships,  or  who  wish  to  procure  certi- 
ficates of  their  competency,  and  may  appoint,  remove,  and  re-appoint 
examiners  to  conduct  such  examinations  and  otherwise  regulate 
them  (b) . 

Rules  may  be  laid  down,  as  to  the  conduct  of  such  examinations 
and  the  qualification  of  the  applicants,  by  the  Board  of  Trade,  and 
no  examiner  is  to  be  appointed  unless  he  possesses  a  certificate  of 
qualification,  granted  by  it  (c) . 

The  Board  of  Trade  may  depute  any  of  its  officers  to  assist  at  such 
examinations,  and  when  they  have  been  passed  satisfactorily,  and  the 
applicant  has  given  evidence  of  his  sobriety,  experience,  ability,  and 
general  good  conduct  on  ship-board,  the  Board  of  Trade  may,  upon 
a  report  from  the  local  examiners,  deliver  to  him  a  certificate  of 
competency,  to  act  as  first,  second,  or  only  mate  of  a  foreign-going 
ship,  or  master  or  mate  of  a  home-trade  passenger  ship  (d). 

If  the  Board  of  Trade  has  reason  to  believe  such  report  to  have 
been  unduly  made,  it  may  remit  the  case  either  to  the  same  or  to 
any  other  examiners,  and  require  a  re-examination  of  the  applicant, 
or  a  further  inquiry  into  his  testimonials  and  character,  before 
granting  him  a  certificate  (e) . 

Certificates  of  service,  differing  in  form  from  certificates  of  com- 
petency, are  to  be  granted  by  the  Board  of  Trade  to  persons 
who  prove  themselves  entitled  thereto,  under  the  following  regula- 
tions (/) . 

Every  person  who,  before  the  1st  of  January,  1851,  served  as 
master  in  the  British  merchant  service,  or  who  has  or  shall  hereafter 
attain  the  rank  of  lieutenant,  master,  passed  mate,  or  second  master, 
or  any  higher  rank,  in  the  service  of  Her  Majesty  or  of  the  East 
India  Company,  shall  be  entitled  to  a  certificate  of  service  as  master 
for  foreign-going  ships. 

Every  person  who  before  the  same  date  served  as  mate  in  the 
British  merchant  service  shall  be  entitled  to  a  certificate  of  service  as 
mate  for  foreign -going  ships. 

Every  person  who,  before  the  1st  of  January,  1854,  has  served  as 


(&)  17  &  18  Viet.  c.  104,  s.  131.  applicants  for  certificates  have  to  travel  for 

(c)  Sect.  132.  their  examination  at  such  port,  by  examiners 

(d)  Sect.  134.    By  the  Merchant  Shipping  of  the  local  marine  board  of  the  district  in 
Act  Amendment  Act,  1862,  '25  &  26  Viet,  which  it  is  situate,  in  the  presence  of  persons 
c.  63,  provision  is  made  for  the  examination  (if  any)  appointed  for  that  purpose  by  the 
by  examiners  of  the  Local  Marine  Board  of  Board  of  Trade.    25  &  26  Viet.  c.  63,  s.  17. 
the  district,  at  any  port  of  which  inconvenience  («)  Sect.  134. 

arises  in  consequence  of  the  distance  which  (/)  Sect.  135. 
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master  of  a  home-trade  passenger  ship  shall  be  entitled  to  a  cer- 
tificate of  service  as  master  of  home-trade  passenger  ships. 

Every  person  who  before  that  date  has  served  as  mate  of  a  home- 
trade  passenger  ship  shall  be  entitled  to  a  certificate  of  service  as 
mate  for  home-trade  passenger  ships. 

No  foreign-going  ship  or  home-trade  passenger  ship  shall  go  to 
sea  from  any  port  of  the  United  Kingdom  unless  her  master,  and 
in  the  case  of  a  foreign- going  ship,  the  first  and  second  mates, 
or  only  mate,  have  obtained  and  possess  certificates  either  of  com- 
petency or  service,  appropriate  to  their  several  stations  in  such  ship, 
or  of  a  higher  grade  (g) . 

No  ship  of  100  tons  burden  or  upwards  shall  go  to  sea  unless 
at  least  one  officer  besides  the  master  has  obtained  and  possesses 
a  certificate  appropriate  to  the  grade  of  only  mate  therein,  or  to  a 
higher  grade  (h) . 

Every  person  who  having  been  engaged  to  serve  as  master,  or 
as  first  or  only  mate  of  a  home-trade  passenger  ship,  goes  to  sea  as 
such  master  or  mate,  without  being  at  the  time  entitled  to  and 
possessed  of  such  certificate,  or  who  employs  any  person  in  any 
of  these  capacities  without  first  ascertaining  that  the  person  so  em- 
ployed is  at  the  time  entitled  to  such  certificate  as  above  required, 
is  liable  to  a  penalty  of  50/.  (i) . 

Certificates  of  competency  for  foreign-going  ships  are  to  be  deemed 
of  a  higher  grade  than  the  corresponding  grades  for  home-trade 
passenger  ships,  and  entitle  the  holder  of  them  to  go  to  sea  in  the 
corresponding  grade  in  such  last-mentioned  ships  (k) .  But  no  certi- 
ficate for  a  home-trade  passenger  ship  will  entitle  the  holder  to  go  to 
sea  as  master  or  mate  of  a  foreign-going  ship  (/). 

Certificates  of  competency  and  of  service  are  to  be  made  in 
duplicate;  one  part  to  be  delivered  to  the  person  entitled  to  it,  the 
other  kept  and  recorded  by  the  registrar-general  of  seamen,  or  by 
such  other  person  as  the  Board  of  Trade  may  appoint  (m] .  Im- 
mediate notice  is  to  be  given  to  such  registrar  or  other  person  of  all 
orders  made  by  it  for  cancelling,  suspending,  altering  or  affecting 
these  certificates;  and  such  registrar  or  other  person  is  to  make  a 
corresponding  entry  in  the  record  of  certificates  (n) .  A  copy  of  a  cer- 
tificate, purporting  to  be  certified  by  such  registrar,  or  his  assistant, 
or  such  other  person,  is  to  be  primd  facie  evidence  of  such  certificate, 
and  a  copy  purporting  to  be  so  certified  of  any  entry  made  as  afore- 
said in  respect  of  any  certificate,  is  to  be  primd  facie  evidence  of  the 
truth  of  the  matters  in  such  entry  (o). 

The  Board  of  Trade,  in  case  of  loss  without  fault  by  any  master  or 
mate  of  his  certificate,  may  direct  a  copy  of  the  certificate,  to  which 
he  appears  by  the  record  to  be  entitled,  to  be  made  out,  certified, 
and  delivered  to  him ;  and  such  copy  is  to  have  all  the  effect  of  the 
original  ( p) . 


(g)  Sect.  136.  (£)  Sect.  137.  (n)  Sect.  138. 

(h)  Sect.  136.  (Z)  Sect.  137.  (o)  Sect.  138. 

(O  Sect.  136.  (m)  Sect.  138.  (p)  Sect.  139. 
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On  signing  the  agreement  with  his  crew,  the  master  of  every 
foreign-going  vessel  shall  produce  to  the  shipping  master,  before 
whom  the  same  is  signed,  the  certificate  of  competency  or  service 
which  such  master  and  his  first  and  second  mate,  or  only  mate,  are 
required  to  possess;  and  shall  receive  from  the  shipping  master  a 
certificate  of  his  having  done  so,  and  having  signed  the  agreement. 
The  master  of  every  foreign-going  ship  shall,  before  proceeding  to 
sea,  produce  the  certificate,  so  to  be  given  to  him  by  the  shipping 
master,  to  the  collector  or  comptroller  of  customs ;  and  no  officer  of 
customs  shall  clear  any  foreign -going  ship  outwards,  or  permit  her 
to  proceed  to  sea,  without  such  production  (q) . 

The  master  or  owner  of  home-trade  passenger  ships  of  more  than 
eighty  tons  burden  shall,  twice  in  every  year,  produce  to  the  shipping 
master  the  certificates  of  competency  or  service,  which  he  and  his 
first  or  only  mate,  as  the  case  may  be,  are  required  to  possess  (r) . 

The  shipping  master  shall  thereupon  give  to  the  master  a  certifi- 
cate of  such  delivery  and  production;  and  no  officer  of  customs 
shall  grant  a  clearance  or  transire  for  any  such  ship,  without  the 
production  of  such  certificate.  And  if  any  such  ship  attempts  to 
ply,  or  go  to  sea  without  such  clearance  or  transire,  any  such  officer 
may  detain  her  until  such  certificate  is  produced  (s) . 

Every  person  implicated  in  obtaining  by  false  representation,  or  in 
forging,  altering,  using  or  lending,  any  such  certificate,  or  copy  of 
certificate,  is  for  every  such  offence  to  be  deemed  guilty  of  a  mis- 
demeanor (t) . 

The  Board  of  Trade  may  suspend  or  cancel  the  certificates  of  com- 
petency or  service  of  any  master  or  mate,  if  he  be  shown  to  have 
been  convicted  of  any  offence ;  and  the  like  power  may  be  exercised 
by  the  Local  Marine  Board,  Magistrates,  Naval  Court,  Admiralty 
Court,  or  other  court  or  tribunal  by  which  the  case  is  investigated  or 
tried,  if  the  master  or  mate  be  reported  to  be  incompetent,  or  guilty 
of  any  gross  act  of  misconduct,  drunkenness,  or  tyranny ;  or  if,  under 
the  provisions  of  the  8th  part  of  the  principal  Act,  or  by  a  naval 
court,  it  is  reported  that  the  loss  or  abandonment  of  or  serious  damage 
to  any  ship  or  loss  of  life  has  been  caused  by  his  wrongful  act  or 
default ;  or  if  he  is  superseded  by  any  Admiralty  or  Naval  Court ;  or 
if  upon  investigation  authorized  by  the  legislative  authority  in  any 
British  possession  he  is  reported  to  have  been  guilty  of  such  mis- 
conduct, or  to  have  caused  by  his  wrongful  act  or  default  such  loss 
or  damage  as  are  above  stated  (u) . 

By  the  Merchant  Shipping  Act  Amendment  Act,  25  &  26  Viet, 
c.  63,  s.  5,  further  provisions  are  made  respecting  the  cancellation, 
suspension,  and  re-issue  of  certificates,  for  which  the  reader  is  referred 
to  the  section  (v). 


(q)  Sect.  161.  (u)  17  &  18  Viet.  c.  104,  s.  242;  25  &  26 

(r)  Sect.  16-2.  Viet.  c.  63,  s.  23. 

'*)  Sect.  162.  (V)  Sect.  23. 

t)  Sect.  140. 
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2.  Of  Engineers. 

By  that  Act  also  the  provisions  we  have  just  considered  are  extended 
to  engineers,  respecting  whom  it  is  further  provided  that  engineers'7 
certificates  shall  be  of  two  grades,  first  class,  and  second  class,  and 
that  on  and  after  the  first  day  of  June,  1863,  every  steam  ship  which 
is  required  by  the  principal  Act  to  have  a  master  possessing  a 
certificate  from  the  Board  of  Trade,  shall  also  have  an  engineer 
or  engineers  possessing  a  certificate  or  certificates  from  the  Board 
of  Trade  as  follows;  that  is  to  say,  Every  foreign-going  steam 
ship  of  100  nominal  horse-power  or  upwards  shall  have  two  cer- 
tificated engineers,  the  first  possessing  a  fc  first-class  engineer's 
certificate,"  and  the  second  possessing  a  "  second-class  engineer's 
certificate,"  or  a  certificate  of  the  higher  grade :  Every  foreign- 
going  steam  ship  of  less  than  100  nominal  horse-power  shall  have 
an  engineer  possessing  a  "  second-class  engineer's  certificate,"  or 
a  certificate  of  the  higher  grade :  Every  sea-going  home-trade 
passenger  steam  ship  shall  have  an  engineer  possessing  a  "  second- 
class  engineer's  certificate,"  or  a  certificate  of  the  higher  grade : 
And  every  person  who,  having  been  engaged  to  serve  in  any  of 
the  above  capacities  in  any  such  steam  ship  as  aforesaid,  goes  to 
sea  in  that  capacity  without  being  at  the  time  entitled  to  and  pos- 
sessed of  such  certificate  as  is  required  by  this  section,  and  every 
person  who  employs  any  person  in  any  of  the  above  capacities  in 
such  ship  without  ascertaining  that  he  is  at  the  time  entitled  to  and 
possessed  of  such  certificate  as  is  required  by  this  section,  shall  for 
each  such  offence  incur  a  penalty  not  exceeding  50/. 

For  the  provisions  relating  to  the  examination  for  engineers'  certi- 
ficates (w)  ;  the  fees  to  be  paid  by  applicants  for  examination  (x)  ; 
the  certificates  of  competency  to  be  granted  to  those  who  pass  (y) ; 
the  delivery  of  certificates  of  service  on  proof  of  certain  service  (z)  ; 
and  the  power  of  the  Board  of  Trade  and  Local  Marine  Board  to 
institute  investigations  into  the  conduct  of  any  certificated  engineer 
whom  it  has  reason  to  believe  unfit  from  incompetency  or  misconduct 
to  discharge  his  duties  (a),  the  reader  is  referred  to  the  Act. 

The  declaration  required  to  be  given  by  the  engineer  surveyor  of 
every  passenger  steamer  (b),  under  section  309  of  the  17  &  18  Viet, 
c.  104,  must,  in  the  case  of  a  ship  by  this  Act  required  to  have  a 
certificated  engineer,  contain  a  statement  that  the  certificate  of 
the  engineer  of  such  ship  is  such  and  in  such  state  as  this  Act 
requires. 


00  25  &  26  Viet.  c.  63,  8.  6,  post.  (z)  25  &  26  Viet.  c.  63,  s.  9,  post, 

(x)  Sect.  7.  («)  Sect.  10. 

(y)  Sect.  8.  (b)  Sect.  12. 
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3.  Of  Mariners. 

The  other  persons  employed  in  the  ordinary  navigation  of  a 
trading  ship,  fall  under  the  general  denomination  of  mariners  and 
seamen. 

For  the  employment  of  a  British  ship,  it  was,  until  the  session  of 
Parliament  A.  D.  1853,  necessary  that  the  master,  and  a  certain  pro- 
portion of  the  mariners,  should  in  many  cases  be  British  subjects. 
So  long  ago  as  the  reign  of  Queen  Elizabeth,  it  was  made  unlawful 
to  lade  or  carry  any  fish,  victual,  or  other  things  in  any  bottom, 
whereof  a  stranger  born  was  ship-master,  from  one  part  of  the  realm 
to  another  (c) .  An  ordinance  made  in  the  time  of  the  Usurpation 
required,  in  some  particular  cases,  the  master  and  mariners,  or  the 
most  part  of  them,  to  be  of  the  people  of  the  Commonwealth  (d) .  The 
celebrated  Navigation  Act,  which  passed  immediately  after  the  Restora- 
tion, required  the  master  and  three-fourths  of  the  mariners  to  be 
subjects  of  the  King,  wherever  it  required  a  trading  ship  to  be 
either  English-built  or  English-owned  (e)  ;  and  by  a  statute  passed 
in  the  following  year,  "the  number  of  mariners  was  to  be  ac- 
counted according  to  what  they  should  have  been  during  the  whole 
voyage "  ( /' ) .  These  regulations,  however,  having  been  found  in- 
convenient in  time  of  war,  several  temporary  statutes  (g)  allowed, 
during  such  periods,  the  employment  of  three-fourths  foreign  seamen; 
and  the  two  first  of  those  statutes  conferred  the  privileges  of  British 
subjects  upon  foreign  seamen  after  two  years'  service  in  the  time  of 
war,  either  on  board  a  ship  of  war,  or  a  merchant  or  trading  vessel. 

This  subject  was  further  regulated  by  a  statute  passed  in  the 
thirty-fourth  year  of  the  reign  of  George  the  Third,  as  to  Great 
Britain  (h) ;  and  by  another  statute  passed  in  the  forty-second  of 
the  same  reign,  as  to  Ireland  (i).  But  that  statute,  and  all  others 
relating  to  the  subject,  having  been  repealed  in  the  sixth  year  of  the 
reign  of  King  George  the  Fourth,  it  was,  by  a  statute  of  that  year, 
and  subsequently  by  the  3  &  4  Will.  4,  c.  54,  the  8  &  9  Viet.  c.  88, 
and  the  12  &  13  Viet.  c.  29,  enacted,  that  no  ship  should  be  admitted 
to  be  a  British  ship,  unless  duly  registered  and  navigated  as  such ; 
and  that  every  British  registered  ship  (so  long  as  the  registry  of  such 
ship  should  be  in  force,  or  the  certificate  of  such  register  retained  for 
the  use  of  such  ship)  should  be  navigated  during  the  whole  of  every 
voyage  (whether  with  a  cargo  or  in  ballast),  in  every  part  of  the 
world,  by  a  master  who  is  a  British  subject,  and  by  a  crew  whereof 
three-fourths  at  least  are  British  seamen;  and  if  such  ship  be  employed 


(c)  5  Eliz.  c.  5,  s.  8,  under  forfeiture  of  of  Shipping  and  Navigation,  pp.  304,  305. 
the  goods.     To  which  the  ordinance  of  the  (/)  13  &  14  Car.  2,  c.  11,  s.  6. 

9th  of  October,  1651,  and  the  Navigation  (g)  6  Anne,  c.  37;  13  Geo.  2,  c.  3;  28 

Act,  add  also  the  forfeiture  of  the  vessel.  Geo.  2,  c.  16;  19  Geo.  3,  c.  14;  33  Geo.  3, 

(d)  Ordinance  of  the  9th  of  October,  1651,  c.  26 ;  43  Geo.  3,  c.  64. 
Scobell'e  Acts.  (ft)  34  Geo.  3,  c.  68. 

(e)  12  Car.  2,   c.  18.     See  Reeves'  Law  (!)  42  Geo.  3,  c.  61. 
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in  a  coasting  voyage  from  one  part  of  the  United  Kingdom  to  another, 
or  in  a  voyage  between  the  United  Kingdom  and  the  islands  of 
Guernsey,  Jersey,  Alderney,  Sark,  or  Man ;  or  from  one  of  the  said 
islands  to  another  of  them,  or  be  employed  in  fishing  on  the  coasts  of 
the  United  Kingdom,  or  any  of  the  said  islands,  then  the  whole  of  the 
crew  shall  be  British  seamen  (k) .  And  it  was  further  enacted,  that  no 
person  should  be  qualified  to  be  master  of  a  British  ship,  or  to  be  a 
British  seaman,  within  the  meaning  of  the  Act,  except  natural-born 
subjects  of  Her  Majesty,  or  persons  naturalized  by  Act  of  Parliament, 
or  act  of  some  British  colonial  legislative  authority,  or  made  denizens, 
or  who  have  become  British  subjects  by  virtue  of  conquest,  or  cession 
of  some  newly- acquired  country,  who  should  have  taken  the  oath  of 
allegiance,  or  the  oath  of  fidelity  required  by  the  treaty  or  capitulation ; 
Asiatic  sailors  or  Lascars,  being  natives  of  any  of  the  places  within 
the  limits  of  the  charter  of  the  East  India  Company,  and  under  the 
government  of  Her  Majesty,  or  the  said  company;  and  persons  who 
had  served  on  board  some  of  Her  Majesty's  ships  of  war,  in  time  of 
war,  for  the  space  of  three  years. 

But  the  12  &  13  Viet.,  which  required  every  British  ship  to  be 
navigated  by  a  master  who  is  a  British  subject,  and  by  a  crew  of 
whom  the  whole,  or  such  proportion  as  therein  mentioned,  are  British 
subjects,  has  been  repealed  (/).  Foreign  ships  carrying  goods  or  pas- 
sengers are  now  subject  to  the  exercise  by  Her  Majesty  of  the  same 
powers  (m) ,  in  respect  of  them,  as  she  may  exercise  in  respect  of 
foreign  ships  employed  in  the  over-sea  trade,  and  to  the  same  laws 
and  regulations  as  British  ships  admitted  to  the  coasting  trade  of  the 
United  Kingdom,  to  the  trade  of  the  Channel  Islands  (ri),  and 
between  them  and  the  United  Kingdom ;  and  there  is  no  restraint  on 
the  employment  of  foreigners  in  British  ships. 


(ft)  8  &  9  Viet.  c.  88,  s.  18 ;  12  k  13  Viet.        (m)  16  &  17  Viet.  e.  107, 
c.  29.  (n)  17  Viet.  c.  5. 

(0  16  &  17  Viet.  c.  131,  s.  31  j  17  &  18 
Viet  c.  120. 
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CHAPTER  II. 

OF     THE    AUTHORITY    OF    THE    MASTER    WITH    REGARD    TO   THE 
EMPLOYMENT    OF    THE    SHIP;    AND    HEREIN, 


SECT.  1.  Of  the  different  kinds  of  Contract  under  which  Merchant  Ships  are  employed 
p.  100. 

2.  Owners  of  Skips  are  bound  by  Contracts  of  the  Master,  relative  to  the  usual 

course  of  the  Ship's  Employment,  p.  100. 

3.  Cases  upon  this  Subject,  p.  103. 

4.  Master's  authority,  when  limited,  p.  106. 

5.  Ground  of  the  Liability  of  Oivners  on  the  Contracts  of  the  Master,  p.  106. 


1.  Of  the  different  kinds  of  Contract  under  which  Merchant  Ships 

are  employed. 

A  TRADING  ship  is  employed  by  virtue  of  two  distinct  species  of  con- 
tract :  First.  The  contract  by  which  an  entire  ship,  or  at  least  the 
principal  part  thereof,  is  let  for  a  determined  voyage  to  one  or  more 
places.  This  is  usually  done  by  a  written  instrument,  signed  and 
sealed,  and  called  a  charter-party.  Secondly.  The  contract  by  which 
the  master  or  owners  of  a  ship  destined  on  a  particular  voyage 
engage  separately,  with  a  number  of  persons  unconnected  with  each 
other,  to  convey  their  respective  goods  to  the  place  of  the  ship's 
destination.  A  ship  employed  in  this  manner  is  usually  called  a 
general  ship. 

The  nature  of  each  of  these  contracts  will  form  the  subject  of 
particular  discussion  hereafter  (a) .  In  the  present  chapter  it  is  pro- 
posed to  consider  only  the  power  of  the  master  to  bind  the  owner  of 
the  ship  by  these  engagements  (b) . 


2.  Owners  of  Ships  are  bound  by  Contracts  of  the  Master,  relative  to 
the  usual  course  of  the  Ship's  Employment. 

The  owners  rarely  navigate  a  trading  ship  by  themselves;  the 
conduct  and  management  of  it  are  almost  always  entrusted  to  the 
master,  whether  he  has  or  has  not  a  partial  property  in  it.  In  the 

(a)  Part  4,  ch.  1,  2,  3,  4.  written  instrument  not  under  seal,  called  a 

(6)   Now  perhaps   more   frequentlj  by  a     Memorandum  of  Charter. 
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latter  case  he  is  the  confidential  servant  or  agent  of  the  owners  at 
large ;  in  the  former,  of  his  copartners.  In  either  case,,  by  the  law  of 
England,  and  in  conformity  to  the  rales  and  maxims  of  that  law  in 
analogous  cases,  the  owners  are  bound  to  the  performance  of  every 
lawful  contract  made  by  him  relative  to  the  usual  employment  of  the 
ship.  They  are  bound  to  this  performance  by  reason  of  their  employ- 
ment of  the  ship  and  of  the  profit  derived  by  them  from  that  employ- 
ment (c).  One  part-owner,  who  dissents  from  a  particular  voyage  in 
the  manner  mentioned  in  the  preceding  chapter  (d),  is  not  bound, 
because  he  does  not  employ  the  ship  on  that  voyage,  nor  derive  any 
profit  from  it  (e) .  The  course  of  the  usual  employment  of  the  ship  is 
evidence  of  authority  given  by  the  owners  to  the  master  to  make  for 
them  and  on  their  behalf  a  contract  relating  to  such  employment,  and 
consequently  a  contract  so  made  by  him  is  esteemed  in  law  to  have 
been  made  by  them.  It  (/)  is  true  that  the  master  also  is  answerable 
for  his  own  contract ;  for  in  favour  of  commerce  the  law  will  not 
compel  the  merchant  to  seek  after  the  owners  and  sue  them,  although 
it  gives  him  the  power  to  do  so ;  but  leaves  him  a  twofold  remedy 
against  the  one  or  the  other  j-ff* But  in  pursuing  this  remedy,  care  must 
be  taken  to  describe  the  defendant  according  to  his  real  character ; 
for  in  an  action  at  law  (g) ,  brought  against  a  person  as  master,  at  the 
trial  whereof  it  appeared  upon  the  proof  that  the  defendant  was  not 
master,  but  owner,  the  plaintiff  failed  in  his  suit. 

This  rule  of  the  law  of  England  agrees  with  the  law  of  other  com- 
mercial nations.  When  the  Romans  began  to  engage  in  commerce  (h) , 
a  new  species  of  action,  under  a  particular  name,  appears  to  have  been 
introduced,  to  ascertain  and  enforce  this  responsibility  of  the  owners 
for  the  acts  of  their  servants;  and  by  the  Praetorian  Edict,  the 
owners,  or  (to  render  the  Latin  word  more  nearly)  the  employers,  of 
the  ship  are  made  responsible  for  the  faults  of  the  mariners  and 
master,  and  for  the  contracts  also  of  the  master ;  but  not  for  the 
contracts  of  the  mariners,  because  the  mariners  are  not  appointed  for 
the  purpose  of  conducting  the  business  of  the  ship,  but  only  of  labour- 

(c)  See  Molloy,  b.  2,  ch.  2,  s.  14.  magister.    Exercitoremautemeumdicimus, 

(d)  Part  1,  ch.  3,  s.  3,  p.  73.  ad  que/n  obventiones  et  reditus  omnes  per- 

(e)  By  Holt,  Ch.  J.,  in  Boson  v.  Sand-  veniunt,  five  is  Dominus  sit,  sive  a  domino 
forth,  Garth.  63.  navem    per  aversionem    conduxit  vel    ad 

(/)  Morse  v.  Slue  or  Since,  1  Vent.  190,  tempus,  vel  in  perpetuum."  Dig.  14,  1,  1. 

238.  And  Roccus,  Not.  3,  speaks  to  the  same  effect 

(g)  Richwoodv.  Footmer,  coram  Kenyon,  of  the  Magister.  This  author  usually  calls 

Ch.  J.,  Sit.  p.  Hil.  Term,  1790.  the  owner  Dominus  navis,  but  he  often  speaks 

(h)  Dig.  4,  9.  Nautse,  caupones  stabu-  of  him  as  the  person  qui  exercet  navem. 

larii,  ut  recepta  restituant.  Again,  in  the  Dig.  4,  9,  1,2,  we  tind  the  foK 

Dig.  14,  1:  De  Exercitoria  Actione.  lowing  commentary  on  the  Praetorian  Edict. 

Molloy,  in  his  Treatise  de  Jur.  Marit.  et  The  terms  of  the  edict  are  :  "  Nautce,  cau- 

Naval.  book  2,  ch.  2,  sect.  2,  appears  to  have  pones  stabularii,  quod  cujnsque  salvurn  fore 

mistaken  the  character  of  the  Exercitor  navis  recepcrint,  nisi  restituant,  in  eos  judicium 

of  the  civil  law,  and  to  have  supposed  him  to  dabo."  Upon  which  Ulpian  writes  thus: 

be  the  master  of  the  ship;  whereas,  in  truth,  "  Ait  praetor  nautce;  nautani  accipere 

he  is  the  employer  of  the  ship,  and  conse-  debemus,  eum  qui  navem  exercet,  quamvis 

quently  must  be  the  absolute,  or  at  least  the  nautce  appellantur  omnes,  qui  navis  navi- 

temporary  owner  :  "  Magistrum  navis  acci-  gandae  causa  in  nave  sint,  sed  de  exercitore 

per  e  debemus,  cuitotius  navis  cur  a  mandata  solummodo  praetor  sentit,  nee  enim  debet 

cst.  Magistruntautenificcipimusnonsolum,  per  remigem,  aut  mesonautam  obligari,  serf 

quern  excrcitor  prcepotuit,  sed  et  eum,  quern  per  se,  vel  per  navis  magistrum." 

(//)  Mr.  Justice  Story, "  On  Agency,"  s.  295,  p.  397,  4th  Ed.,  says,— "  Against  both, 
KO  that  if  he  sue  one  and  fail  to  obtain  satisfaction  by  the  suit  against  him,  he  may  sue  tho 
other."  But  see  on  this  point  Priestley  v.  Fernie,  6  H.  &  C.  977,  in  which  the  reverse  was 
decided. 
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ing  in  its  navigation  under  the  orders  of  the  master.  And  with 
regard  to  the  contracts  of  the  master,  a  distinction  is  taken  by  the 
commentators  on  the  edict  between  such  as  the  owners  have  autho- 
rized him  to  make,  and  such  as  they  have  not  authorized  him  to  make; 
but  in  general  it  appears  that  they  were  answerable  for  all  acts  of 
which  his  character  and  situation  afforded  the  presumption  of  autho- 
rity, even  if  he  contravened  the  orders  received  from  them,  unless  the 
party  with  whom  he  contracted  were  acquainted  with  the  orders  by 
which  his  authority  was  restrained.  Thus  it  is  expressly  laid  down, 
that  if  the  master  appointed  another  person  to  supply  his  place,  con- 
trary to  the  positive  orders  of  the  owners,  the  owners  were  responsible 
for  the  conduct  of  the  master  so  appointed,  even  against  their  will. 
On  the  other  hand,  if  a  ship  were  built  for  the  purpose  of  conveying 
passengers  only,  or  merchandise  only,  and  employed  in  that  particular 
trade,  the  owners  were  not  answerable  for  a  contract  made  by  the 
master  to  employ  the  ship  for  a  different  purpose  in  a  different  trade. 
This  agrees  with  the  terms  of  the  rule  as  above  laid  down,  because 
such  a  contract  does  not  relate  to  the  usual  employment  of  the 
ship  (i) . 

The  modern  nations  of  Europe  appear  to  have  adopted  nearly  the 
same  rules,  founded  on  the  same  principle  (k),  with  certain  limitations, 
that  will  be  noticed  hereafter.  Indeed,  it  often  happens  that  no  con- 
tract can  be  made  with  the  owners  personally,  as  when  the  ship  is  at  a 
place  distant  from  their  residence.  Even  when  the  ship  is  at  the  place 
of  their  residence,  and  is  intended  to  be  employed  as  a  general  ship, 
it  rarely  happens  in  practice  that  the  owners  interfere  with  the  receipt 
of  the  cargo ;  and  without  doubt  they  are  by  our  law  bound  by  every 
contract  made  by  the  master  relative  to  the  usual  employment  of  such 
a  ship. 

A  charter-party,  made  by  the  master  in  his  own  name,  furnishes  no 
direct  action  against  the  owners,  grounded  upon  the  instrument  itself, 
by  the  law  of  England ;  but  when  this  contract  is  made  by  the  master 
in  a  foreign  port,  in  the  usual  course  of  the  ship's  employment,  and 
under  circumstances  which  do  not  afford  evidence  of  fraud,  or  when 
it  is  made  by  him  at  the  ship's  home,  under  circumstances  which  afford 
evidence  of  the  assent  of  the  owners,  the  ship  and  freight,  and  there- 


(i)  Igitur  prcepositio  certam  legem  dat  ne  vectores  recipiant.      Et  sic    ut    certd 

contrahentibus.     Quare  si  eum  prceposuit  regione  et  certo  mart  negotietur  ;    ut  ecce 

navi  ad  hoc  soliim,  ut  vecturasexigat  non  ut  sunt  naves  qui  Brundusium  a  Cassiopa  vel  (i 

locct ;  quod  forte  ipse  locaverat,  non  tene-  Dyrracchio  vectores  trajiciunt,   ad  onera 

bitur  exercitor  si  magister  locaverat ;  vel  si  inhabiles.     Item  qucedam  fluvii  capaces,  ad 

ad  locandum   tantum  non  ad  exigendum  mare  non  svjfficientes. — Dig.  lib.  14,  tit.  1. 
idem   erit   dicendum;    aut  si   ad  hoc    ut         (k)  Roccus,   Not.   11 — 18   inclusive   and 

vectoribus  locet,  non   ut   mercibus  navem  Not,  26—28.     Not.  49 ;  adfinem,  and  Not, 

prcestet ;  vel  contra,  modum  egressus,  non  65.     Guidon,  ch.  18,  art.  4;  and  Cleirac's 

obligabit  exercitorem.     Sed  et  si,  ut  certis  Comment  thereon.     Trench  Ordinance,  liv. 

mercibus  earn  locet,  prcepositus  est,  puta  2,  tit.  8.     Des  proprieties  de  navires,  art. 

legumini,  cannaba,illemarmoribus,  vel  alia  2,  and  the  Commentary  of  Valin  thereon. 

materia  locavit ;  dicendum  crit  non  teneri.  Pothier,   Charte-partie,  s.  2,  art.  3 ;  Wel- 

Qucedam  enirn  naves  onerarice  qucedam  (ut  wood's   Sea- Laws,   tit.  15.     See  as   to  the 

ipgi  dicunt)  tirifiarnyoi   (id  est  vectorum  limitations,  part  3,  ch.  7,  of  this  Treatise. 
ductrices)  sunt.    Et  plerosque  mandare  scio 


CHAP,  ii.]  Employment  of  the  Ship.  103 

fore,  indirectly,  the  owners  also,  to  the  amount  of  the  value  of  the 
ship  and  freight,  are,  by  the  marine  law,  bound  to  the  performance  (I) . 
"  The  ship  is  bound  to  the  merchandise,  and  the  merchandise  to  the 
ship,"  are  the  words  of  Cleirac  (m) .  By  the  French  ordinance  (n)  it  is 
declared,  that  the  ship,  with  its  furniture  and  freight,  and  the  cargo, 
are  respectively  bound  to  the  stipulations  of  the  charter-party ;  and 
Yalin,  in  his  commentary,  says  the  rule  is  the  same,  whether  the 
affreightment  be  made  by  the  owner,  or  themaster  alone,  even  at  the 
place  of  the  owner's  abode,  if  the  owner  does  not  disavow  it. 

By  the  French  ordinance  (o)  the  master  is  bound  to  follow  the  advice 
of  the  owners  when  he  freights  the  ship  at  the  place  of  their  abode. 
The  ordinance  of  the  Hanse  Towns  (art.  58)  is  to  the  same  effect. 
Valin,  in  his  Commentary  on  the  French  ordinance,  restrains  the 
necessity  of  this  consent  of  the  owners  to  the  presence  of  all  or  the 
greater  part  of  the  owners,  or  of  one  appointed  to  act  for  all ;  and 
says,  that  if  in  such  a  case  the  master  make  a  contract  without  their 
consent,  the  owners  may  annul  it,  and  make  another  by  their  own 
authority ;  but  the  master  himself  will  be  answerable  for  the  non- 
performance  of  it.  This  doctrine  is  also  adopted  by  his  countryman 
Pothier  ( p) . 

It  is  true  indeed,  that  this  principle  of  the  maritime  law,  by 
which  the  ship  itself,  in  specie,  is  considered  as  a  security  to  the 
merchant  who  lades  goods  on  board  of  it,  cannot  be  carried  into  effect 
in  this  country,  because  the  Court  of  Admiralty,  in  which  alone 
proceedings  can  be  carried  on  against  the  ship,  has  no  jurisdiction  in 
such  a  case.  But  I  apprehend  the  owners  may  be  made  responsible, 
either  by  a  special  action  on  the  case  at  the  common  law,  or  by  a  suit 
in  equity,  for  the  faithful  performance  of  the  stipulations  of  a  charter- 
party  made  by  the  master  under  the  circumstances  before  mentioned. 


3.  Cases  upon  this  Subject. 

The  general  rule  before  laid  down,  viz.,  that  the  owners  are  bound 
by  every  lawful  contract  made  by  the  master  relative  to  the  usual 
employment  of  the  ship,  is  proved,  as  to  the  case  of  a  general  ship,  by 
the  following  judicial  authorities  (q) . 

In  the  case  of  Boson  v.  Sandford  and  others  (r),  which  was  an  action 


(I)  An  instance  of  a  sentence  in  Spain  (p]  Pothier,  Cliarte-partie,  no.  48. 

against  master  and  ship  for  barratry  and  (q)  See  a   very   able   discussion   of    this 

deviation  by  the  master,  who  had  let  the  doctrine  in  Story  on  Agency,  c.  6,  s.  116. 

ship  by  a  charter-party,  is  mentioned  in  an  (r)  Garth.  58;  3  Lev.  258;  3  Mod.  321 ; 

anonymous  case  in  2  Ch.  Ca.  238.  1  Show.  29,  101. 

(m)  Les  Us  etCouturnes  de  la  Mer,p.  72.  Note. — It  would   now   be  held,  that,  as 

(n)  French  Ordinance,  liv.  3,  tit,  1  :  Des  the   defendants   had  not  pleaded  in  abate- 

Chartes-parties,   art.  11.      And   see  liv.  1,  ment,   they  could  not  avail  themselves  of 

tit.  14:  De  la  Saisie  des  Vaisseaux,  art.  16.  the  ground  upon  which   this  case  was  de- 

(0)  Liv.  3,  tit.  1:    Des   Char tes- parties,  cided    against    the    plaintiff.    See  part   1, 

art.  2.  ch.  3,  sect.  7,  p.  86. 
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brought  against  some  of  the  part-owners  of  a  ship  employed  in  the 
coasting  trade  between  Exeter  and  London,  to  recover  the  value  of 
goods  lost,  which  had  been  delivered  to  the  master  at  Exeter  without 
the  knowledge  of  the  owners,  to  be  conveyed  from  thence  to  London  ; 
the  court  held  that  the  owners  were  answerable  for  a  loss  under  such 
circumstances,  but  decided  the  case  against  the  plaintiff,  because 
the  action  was  brought  against  some  only,  and  not  against  all  the 
part-owners. 

In  the  case  of  Boucher  v.  Lawson  (s) ,  which  was  an  action  brought 
against  the  owner  to  recover  the  value  of  Portugal  coin  delivered  to 
the  master  at  Lisbon,  to  be  conveyed  to  London,  and  of  which  by  the 
usage  of  that  particular  trade  the  master  was  to  receive  the  freight  to 
his  own  use,  and  which  the  master  had  embezzled ;  the  court  held 
that,  if  it  had  appeared  that  the  ship  was  employed  in  carrying  goods 
for  hire,  the  owner  would  have  been  answerable  for  this  loss  :  for 
although  the  exportation  of  coin  was  prohibited  by  the  laws  of 
Portugal,  yet  the  importation  of  it  into  this  country  was  allowed  by 
our  laws,  and  so  the  trade  was  lawful  here ;  and  it  was  of  no  con- 
sequence, whether  the  master  was  rewarded  for  his  services  by  wages 
paid  by  the  owner,  or  by  receiving  part  of  the  earnings  of  the  ship ; 
out  as  it  did  not  appear  that  the  ship  was  employed  in  carrying  goods 
for  hire,  but,  for  anything  that  appeared  in  the  case,  the  ship  might 
have  been  sent  to  Lisbon  for  a  special  purpose,  and  if  so  (as  the  chief 
justice  said),  no  man  could  say  that  the  master,  by  taking  in  goods  of 
his  own  head,  could  make  the  owners  liable,  it  was  decided  that  the 
plaintiff  should  not  recover. 

The  facts  of  the  case  of  Ellis  v.  Turner  and  another  (/),  which  was 
an  action  brought  against  the  owners  for  the  value  of  goods  damaged 
by  the  sinking  of  their  vessel,  were  as  follows  : — The  vessel  was 
employed  in  carrying  goods  from  Hull  to  Stockwith  and  to  Gains- 
borough, which  is  a  little  further  than  Stockwith,  but  the  freight  was 
the  same  for  conveyance  to  either  place.  On  former  voyages  the 
goods  destined  to  Stockwith  had  sometimes  been  delivered  there  on 
the  way  to  Gainsborough,  and  at  other  times  carried  forward  to 
Gainsborough,  and  delivered  at  Stockwith  on  the  return  to  Hull. 
The  goods  in  question  were  delivered  to  the  master  on  his  express 
undertaking  to  deliver  them  at  Stockwith  on  his  way  to  Gainsborough. 
This  particular  undertaking  was  made  by  the  master  without  the 
privity  of  the  defendants,  but  he  had  a  general  authority  from  them 
to  receive  and  convey  goods  for  the  customary  freight  from  Hull  to 
Stockwith  and  Gainsborough.  The  defendants  had  previously  given 
public  notice,  with  which  the  plaintiff '$  agent  who  shipped  the  goods 
was  acquainted,  that  they  would  not  be  answerable  for  any  loss  or 
damage  that  might  happen  to  any  cargo,  unless  occasioned  by  the 
want  of  ordinary  care  and  diligence  in  the  master  and  crew,  in  which 
case  they  would  pay  ten  per  cent,  upon  the  loss,  provided  such  pay- 
ment did  not  exceed  the  value  of  the  vessel,  but  that  they  were 


(a)  Rep.  temp.  Hardwicke,  p.  85.  (0  8  Term  Rep.  in  K.  B.  p.  531. 
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willing  to  insure  against  all  accidents  upon  receiving  extra  freight  in 
proportion  to  tlie  value.  No  agreement  had  been  made  for  the  pay- 
ment of  extra  freight  for  the  goods  in  question.  The  vessel  took  in 
other  goods  to  be  delivered  at  Stockwith  in  the  present  voyage,  and 
arrived  safely  at  that  place.  The  master  delivered  some  of  the  other 
goods  there,  and  was  requested  by  the  wharfinger  to  deliver  all  that 
were  destined  for  that  place,  but,  without  the  knowledge  of  the 
defendants,  refused  to  deliver  the  others,  alleging  that  they  were 
stowed  below  the  goods  destined  to  Gainsborough.  On  the  way  from 
Stockwith  to  Gainsborough  the  vessel  sunk,  without  any  want  of  ordi- 
nary care  in  the  master  or  crew,  and  the  goods  in  question  were 
damaged.  The  court  held,  that  the  plaintiff  should  recover  the  amount 
of  his  loss ;  and  Lord  Kenyon  said,  ' '  As  the  vessel  reached  Stockwith 
in  safety,  and  might  have  delivered  the  goods  there,  I  think  this 
action  may  be  maintained ;  for  though  the  loss  happened  in  conse- 
quence of  the  misconduct  of  the  defendants'  servant,  the  superiors  (the 
defendants)  are  answerable  for  it  in  this  action.  The  defendants  are 
responsible  for  the  acts  of  their  servant  in  those  things  that  respect 
his  duty  under  them,  though  they  are  not  answerable  for  his  conduct 
in  those  things  that  do  not  respect  his  duty  to  them — as  if  he  were  to 
commit  an  assault  upon  a  third  person  in  the  course  of  his  voyage." 

It  may  be  observed,  that  in  each  of  the  above  cases  the  contract 
upon  which  the  action  was  brought  was  made  by  the  master  without 
the  particular  knowledge  of  the  owners.  In  the  first,  it  was  made 
in  the  course  of  the  usual  employment  of  the  vessel,  and  therefore 
the  court  held  the  owners  to  be  bound  to  the  performance  as  a  general 
rule,  although  they  thought  the  particular  suit  improperly  brought. 
In  the  second,  the  contract  was  not  made,  or  at  least  did  not  appear 
to  have  been  made,  in  the  course  of  the  usual  employment  of  the  ship, 
and  therefore  the  owner  was  not  bound  by  it.  In  the  last,  the 
contract  was  made  in  the  course  of  the  usual  employment  of  the  ship, 
and  therefore  it  was  considered  to  be  a  contract  made  in  substance  by 
the  owners. 

From  the  decision  of  the  last  of  the  above  cases,  it  seems  also  to 
follow,  that  if  the  master  make  a  particular  engagement  or  warranty 
relating  to  the  conveyance  of  merchandise  according  to  the  usual 
employment  of  the  ship,  the  owners  will  be  bound  by  such  engage- 
ment or  warranty,  although  made  without  their  knowledge.  And  the 
luw  was  so  laid  down  by  Lord  Kenyon,  in  his  directions  to  a  jury  upon 
the  trial  of  an  action  (u)  brought  by  a  merchant  against  the  owners  of 
a  ship  on  a  warranty  that  the  ship  should  sail  with  convoy  from  the 
place  of  rendezvous,  which  had  not  been  complied  with.  A  broker  in 
London  had  been  employed  by  the  master  to  advertise  the  ship  as  a 
general  ship,  bound  to  Hamburgh ;  and  in  the  printed  papers  the 
broker  had  inserted  a  clause  purporting  that  the  ship  was  to  sail  with 
convoy  from  the  place  of  rendezvous.  There  was  no  evidence  given 
either  of  the  assent  or  dissent  of  the  defendants  (the  owners)  to  this 
warranty,  or  of  their  knowledge  of  it ;  but  there  was  contradictory 
evidence  upon  a  question  made  at  the  trial,  whether  the  master  had 

(u)  Rinquist  v.  Ditchell,  Guildhall  Sit.  p.  Mich.  Term,  40  Geo.  3. 
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forbidden  the  broker  to  insert  this  clause.  His  lordship,  however, 
told  the  jury  that  he  thought  that  point  quite  immaterial,  for  as  the 
broker  was  authorized  to  advertise  the  ship,  the  owners  were  answer- 
able to  strangers  for  his  acts,  although  he  had  exceeded  his  authority, 
and  must  seek  their  remedy  against  him  :  and  the  plaintiff  succeeded 
in  the  cause. 

From  this  rule  of  Law,  by  which  the  owners  are  bound  to  the  per- 
formance of  these  contracts,  it  follows  as  a  corollary,  that  they  must 
answer  for  a  breach  of  them,  although  committed  by  the  master  or. 
mariners  against  their  will,  and  without  their  personal  fault. 


4.  Master's  Authority)  when  limited. 

But  if  the  owners  themselves  have  made  a  special  contract  for 
the  employment  of  their  ship,  the  master  cannot,  by  the  general  and 
implied  authority  of  his  character  as  master  only,  annul  such  a 
contract,  and  substitute  another  for  it  with  the  other  contracting 
party  (a?). 

It  seems  also,  that  the  master  of  a  trading  ship,  entrusted  to  his 
command  for  the  purpose  of  procuring  goods  on  freight,  cannot  bind 
the  owners  by  an  engagement  to  carry  goods  free  of  freight.  Such 
an  engagement  certainly  will  not  be  within  the  scope  of  his  authority 
as  above  described  (y). 

5.  Ground  of  the  Liability  of  Owners  on  the  Contracts 
of  the  Master. 

The  great  responsibility  which  the  laws  of  commercial  nations 
cast  upon  the  owners  for  the  acts  of  the  master  in  .this  and  other  cases 
has  appeared  to  many  persons,  at  first  view,  to  be  a  great  hardship  ; 
but  laying  aside  all  consideration  of  the  opportunities  of  fraud  and 
collusion,  which  would  otherwise  be  afforded,  it  should  always  be 
remembered  that  the  master  is  elected  and  appointed  by  the  owners, 
and  by  their  appointment  of  him  to  a  place  of  trust  and  confidence, 
they  hold  him  forth  to  the  public  as  a  person  worthy  of  trust  and 
confidence  ;  and  if  the  merchants  whom  he  deceives  could  not  have 
redress  against  those  who  appointed  him,  they  would  often  have  just 
reason  to  complain  that  they  had  sustained  an  irreparable  injury 
through  the  negligence  or  mistake  of  the  owners,  as  the  master  is 
seldom  of  ability  to  make  good  a  loss  of  any  considerable  amount, 

(a-)  By  Lord  Ellenborough ,  Ch.  J.,  in  unless  the  holder  had  actual  notice,  at  the 

Burgonv.  Sharpe  and  others,  2  Czmpb.  529.  time  of  receiving  the  same,  that  the  goods 

(y)  Deicell  v.  Moxon  and  another,  1  had  not  been  in  fact  laden  on  board ;  pro- 
Taunt.  391.  Nor  can  he,  by  signing  bills  vided  that  the  master  or  such  other  person 
of  lading  for  goods  which  have  never  been  may  exonerate  himself,  in  respect  of  such 
shipped,  render  his  owners  responsible  to  misrepresentation,  by  showing  that  it  was 
one  who  has  made  advances  upon  the  faith  caused  without  any  default  on  his  part,  and 
of  the  bills  of  lading:  Grant  v.  Norway,  wholly  by  the  fraud  of  the  shipper,  or  of 
10  C.  B.  665.  But  such  bills  will  be  con-  the  holder,  or  some  person  under  whom 
elusive  evidence  of  the  shipment  against  the  the  holder  claims.  18  &  19  Viet.  c.  Ill, 
master,  or  other  person  signing  the  same,  s.  3. 
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CHAPTER  III. 

OF    THE    AUTHORITY    OF    THE    MASTER     WITH     REGARD    TO    REPAIRS   AND 
OTHER    NECESSARIES    FURNISHED    TO    THE    SHIP  J    AND    HEREIN, 

SECT.  1.  Of  the  Liability  of  Owners  of  Ship  and  Employers  of  Master  upon  his 
Contracts.  Of  proceedings  against  them  personally,  and  against  the 
Ship,  p.  107. 

2.  Of  their  personal  Liability  on  his  Contracts  for  Necessaries,  p.  108. 

3.  Of  Charges  on  the  Ship  in  Specie.     Repairs  done  in  England  not  privileged 

as  in  Civil  and  Maritime  Law.    Lien  of  Shipwright,  p.  116. 

4.  Doctrine  and  Jurisdiction  of  the  Court  of  Admiralty,  p.  122. 

5.  In  foreign  ports  Master  may  hypothecate  his  Ship,  but  not  generally  at  the 

residence  of  his  Owners.     Of  Contracts  by  Bottomry,  p.  125. 

6.  Requisites  to  validity  of  Bottomry  Securities,  131. 

7.  Must  be  for  relief  of  Ships  Necessities,  135. 

8.  Proceedings  in  Admiralty  upon  them,  137. 

9.  If  several  Securities  of  this  kind,  the  last  entitled  to  priority,  138. 

10.  Extent  to  which  Freight  may  be  pledged,  141. 

11.  Respondentia,  143. 

1.  Of  the  Liability  of  Owners  of  Ship  and  Employers  of  Master  upon 
his  Contracts.  Of  Proceedings  against  them  personally,  and 
against  the  Ship. 


THE  obligation  to  which  the  master  of  a  ship  may  subject  the  owners 
to  pay  the  charge  of  repairing  their  ship,  and  the  price  of  stores 
and  provisions  supplied  for  the  use  of  it,  or  to  repay  money  advanced 
for  those  purposes,,  is  sometimes  direct,  furnishing  an  action  against 
themselves  personally  ;  sometimes  indirect,  to  be  prosecuted  by  a  suit 
against  the  ship.  It  is  proposed  in  the  present  chapter  to  consider  it 
distinctly  under  each  of  these  forms. 

It  should  be  premised,  however,  that  the  master  is  always  personally 
bound  by  a  contract  of  this  kind  made  by  himself,  unless  he  takes  care 
by  express  terms  to  confine  the  credit  to  his  owners  only  (a) .  But 
such  a  contract  made  by  the  owners  themselves  (b) ,  or  under  circum- 
stances which  show  that  credit  was  given  to  them  alone  (c) ,  gives  the 
creditor  no  right  of  action  against  the  master. 


Rich  v.  Coe,  Cowp.  636.  (c)  Hoskins  v.  Slayton,  before  Lee,  J.,  at 

Farmer  v.  Davis,  1  Term  Rep.  K.B.    Guildhall,  Cases  temp.  Hardwicke,  376. 
108. 
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It  should  be  observed  also,  that  the  owners  here  spoken  of  are  not 
in  all  cases  the  persons  (d)  in  whom  the  absolute  legal  title  of  the 
ship  may  be  vested,  but  rather  those  from  whom  the  master  derives 
his  authority,  and  whose  agent  he  is,  on  the  particular  occasion.  Some 
remarks  have  been  offered  on  this  head  in  the  first  chapter  of  this 
Treatise  (e) .  The  owners  of  a  packet  employed  by  the  Government 
to  carry  the  mail  are  answerable  for  stores  ordered  by  the  captain, 
although  he  is  nominated  by  the  postmaster-general  (/). 


2.   Of  their  Personal  Liability  on  his  Contracts  for  Necessaries. 

I  have  in  the  preceding  chapter  stated  the  nature  and  grounds  of 
the  owners'  obligation,  in  the  case  of  contracts  made  by  the  master 
for  the  carriage  of  merchandise  in  their  ship.  Their  obligation,  in  the 
case  of  his  contracts  now  under  consideration,  is  of  the  same  nature, 
and  depends  upon  the  same  principles — for,  as  those  relate  to  the 
employment  of  the  ship,  so  these  relate  to  the  means  of  employing  it ; 
and  accordingly  we  find  the  obligation  of  the  owners  in  both  cases 
laid  down  in  the  very  same  parts  of  the  civil  law  (g) ,  and  treated 


(d)  The  power  of  a  master,  appointed 
by  a  charterer,  to  pledge  the  ship  by 
bottomry  contract,  does  not  appear  to  have 
been  questioned  in  our  courts.  Charter- 
parties  sometimes  contain  an  express  pro- 
vision that  a  particular  person  shall  be  the 
master.  Generally  he  is  appointed  by  the 
owner,  but  whether  for  the  purposes  of  the 
ship's  ordinary  employment  he  be  the  servant 
of  the  owner,  or  of  the  charterer,  will  often 
be  matter  of  question.  He  may,  as  we  have 
seen  (ante,  p.  39),  be  himself  the  charterer. 
In  that  character,  or  as  a  servant  of  the  char- 
terer, his  duty  in  respect  to  bottomry  contracts 
would  be  one  of  extreme  delicacy,  inasmuch 
as  his  bond  may  pledge  the  ship  to  an  extent 
much  exceeding  his  own  interest  in  it,  or  the 
interest  of  his  employer.  But  besides  this 
ordinary  authority,  he  is  clothed,  virtute 
cfficii)  with  the  character  of  a  special  owner 
of  the  ship,  representing  not  merely  the 
absolute  owner  (Dominus  navis),  but  also  the 
temporary  owner  or  charterer  (Exercitor 
navis).  "  He  has  not  the  mere  charge  of 
it  as  servant :  Magister  navis  accipere 
debemus  cui  totius  navis  cura  inandata 
est.— Dig.  lib.  14,  tit.  1.  See  the  obser- 
vations of  Mr.  Justice  Story,  in  his  Trea- 
tise on  Agency,  p.  91.  The  same  learned 
judge  (American  edit  of  this  work,  p.  1-20) 
cites,  with  approval,  a  decision,  in  the 
case  of  Breed  v.  The  Ship  Venus,  by  the 
district  judge  of  Massachusetts.  The  ship 
belonged  to  Boston,  and  was  chartered 
on  a  voyage  to  Bristol,  in  England,  and  back 
to  Boston.  On  the  homeward  voyage,  she 
was  compelled  to  go  into  Kinsale,  in  Ire- 
land, to  refit,  and  there  the  necessary  sum 


for  the  repairs  was  advanced  by  a  person 
connected  in  business  with  the  charterers, 
and  a  bottomry  bond  was  taken  in  their 
name  for  the  amount.  The  ship  completed 
her  voyage,  and  was  libelled  in  the  Ad- 
miralty on  the  bottomry  bond  by  the  char- 
terers, and  a  decree  passed  in  their  favour. 
On  that  occasion  Judge  Davis  said  that  he 
did  not  find  any  authority,  either  from  de- 
cided cases  or  general  principles,  to  intro- 
duce the  limitations  contended  for  either  as 
to  the  rights  of  the  master  or  the  charterers  ; 
that  the  master,  although  appointed  by  the 
charterers,  must  be  considered  as  approved 
by  the  owner  —and  he  had  the  same  authority 
as  if  appointed  by  the  owner;  and  that 
although  the  charterers  might  have  ad- 
vanced their  money,  and  have  recovered  the 
amount,  on  the  covenant  in  the  charter- 
party  by  the  owner  to  keep  the  ship  in 
repair,  yet  they  were  not  bound  to  do  so ; 
and  by  entering  into  the  bottomry  contract, 
they  waived  their  remedy  on  the  charter- 
party  for  the  advances  made  for  repairs.  See 
also  the  case  of  the  Trident,  port,  p.  1  30. 

(e)  Ante,  p.  37.  The  transferee  of  a  ship 
when  she  is  out  at  sea  or  in  a  foreign  port 
with  which  there  is  no  opportunity  of  com- 
municating, will  be  presumed  to  adopt  the 
master  or  person  who  is  then  in  command  as 
his  agent,  until  there  has  been  an  opportunity 
of  appointing  another  in  his  place.  Robins 
v.  Power,  27  L.  J.,  C.  P.  (N.  S.)  257. 

(/)  Stokes  v.  Came  and  others,  2  Campb. 
339. 

(g)  Dig. :  De  Exercitoria  Actione,  14, 1, 
1,8,  and  14,  1,1,7. 
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under  one  head.  And  as  the  master  in  general  appears  to  all  the 
world  as  the  agent  of  the  owners  in  matters  relating  to  the  usual 
employment  of  the  ship,  so  does  he  also  in  matters  relating  to  the 
means  of  employing  the  ship  :  the  business  of  fitting  out,  victualling, 
and  manning  the  ship  being  left  wholly  to  his  management  in  places 
where  the  owners  do  not  reside,  and  have  no  established  agent,  and 
frequently  also  even  in  the  place  of  their  own  residence.  His 
character  and  situation  furnish  presumptive  evidence  of  authority 
from  the  owners  to  act  for  them  in  these  cases,  liable  indeed  to  be 
rebutted  by  proof  that  they,  or  some  other  person  for  them,  managed 
the  concern  in  any  particular  instance,  and  that  this  fact  was  actually 
known  to  a  particular  creditor,  or  was  of  such  general  notoriety  that 
he  cannot  be  supposed  to  be,  because  he  ought  not  to  have  been, 
ignorant  of  it,  or  that  they  were  by  the  terms  of  the  contract  expressly 
excluded  (h). 

Thus,  where  the  charterer  of  a  vessel  agreed  by  the  charter-party 
that,  on  the  arrival  of  the  ship  at  the  outward  port,  he  would,  through 
his  agent  there,  supply  cash  to  the  master  for  the  disbursement  of  the 
vessel,  to  be  repaid  by  bills  to  be  drawn  by  the  master  on  the  owner, 
and  on  the  arrival  there  the  agent  supplied  goods  for  the  use  of  the 
crew,  and  paid  certain  money  demands  made  on  the  master,  but  did 
not  advance  any  actual  cash ;  it  was  held,  that  although  no  bills  were 
drawn  by  the  master,  yet  as  he  had,  independently  of  the  stipulations 
of  the  charter-party,  authority  to  obtain  supplies  of  goods  and  neces- 
saries for  the  use  of  the  ship,  the  owner  was  liable  to  the  charterer  for 
the  amount  (i). 

Even  where  a  charter-party  contained  a  clause  that  sufficient  money, 
not  exceeding  a  certain  sum,  should  be  advanced  to  the  master  for 
disbursements,  and  the  party  to  whom  the  ship  was  addressed  advanced 
a  larger  sum,  it  was  held  that  the  full  amount  was  recoverable  against 
the  owners  (k) . 

It  is  scarcely  necessary  to  remark,  that  the  master's  contract  with 
the  mariners  employed  in  the  navigation  of  the  ship  is  one  of  those 
which  are  obligatory  upon  the  owner ;  but  it  is  proper  to  mention, 
because  the  point  has  once  been  contested,  that  his  contract  with  an 
occasional  pilot  is  of  the  same  nature  (/) . 

In  order,  however,  to  constitute  a  demand  against  the  owners,  it  is 
necessary  that  the  supplies  furnished  by  the  master's  order  should  be 
reasonably  fit  and  proper  for  the  occasion,  or  that  money  advanced  to 
him  for  the  purchase  of  them  should  at  the  time  appear  to  be  wanting 


(h}  Bland,  ex  parte,  2  Rose,  91  ;   Wil-  had  appointed  after  he  had  withdrawn  from 

liamson  v.  Page,  1  Carr.  &  K.  581 ;  and  the  them  authority  to  act  as  managing  owners, 

case  of  t\\e  Alexander,!  Wm.Rob.  Rep.  361.  and  directed  them  not  to  pledge  his  credit 

See  also    observations    on   this   passage  by  for  repairs— no  notice  of  this  revocation  of 

Lord  Campbell,  in  the  recent  case  of  Frost  authority  having  been  given  to  the  plaintiff. 

v.  Oliver,  2   E.   &   B.    301 ;    Mitcheson  v.  But  see  Brodie  v.  Howard,  7  C.  B.  109. 
Oliver,  5   E.  &  B.  419;   and    Gleadon  v.         (i)   Weston    v.    Wright,   7    Mee.   &    W. 

Tinkler,  Holt,  Rep.  586,  in  which  it  was  396. 

held  by  Richards,  C.  B.,  that  one  part-owner         (k)   Vaughan  v.  Fitzhugh,  3  Jur.  1002. 
was  liable  on  a  contract  for  the  ship's  repair,         (I)  The  Nelson,  6  Rob.  A.  R.  227. 
entered  into  by  a  master  whom  his  co-owners 
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for  that  purpose.  The  contrary,  in  either  case,  would  furnish  a  strong 
presumption  of  fraud  and  collusion  on  the  part  of  the  creditor.  The 
proper  mode  of  ascertaining  what  is  necessary  is  to  ask  what  a  prudent 
owner  would  himself  have  done  had  he  been  present,  and  the  onus  of 
proof  that  the  goods  or  money  supplied  were  necessaries  is  on  the 
plaintiff  (m). 

It  is  true,  indeed,  that  Lord  Chancellor  Hardwicke  once  entertained 
a  doubt  as  to  the  effect  of  contracts  of  this  kind  made  by  the  master 
under  the  orders  of  a  managing  owner,  and  directed  a  trial  at  law  to 
determine  whether  or  not  the  other  owners  were  chargeable  (n)  ;  but 
in  an  earlier  case  (o),  where  the  master  of  a  ship,  having  bought 
provisions  and  stores  upon  credit,  failed,  and  the  tradesmen  sued  the 
part-owners  in  the  court  of  Chancery  for  the  price,  the  court  (p) , 
considering  the  master  as  a  servant  to  the  owners,  decreed  that  they 
should  pay  in  proportion  to  their  shares,  and  said,  that,  ' '  If  the  owners 
paid  their  servant,  yet  if  he  paid  not  the  creditors,  they  must  stand 
liable"  (q).  And  in  an  action  at  law  (r),  the  rule  Mras  said  to  be,  that 
primd  facie  the  repairer  of  a  ship  has  his  election  to  sue  the  master 
who  employs  him  or  the  owners ;  but  if  he  undertakes  it  on  a  special 
promise  from  either,  the  other  is  discharged. 

In  the  cases  before  mentioned,  the  facts  appear  to  have  happened  in 
England.  In  a  case  (s)  tried  before  Lord  Kenyon,  at  Guildhall,  where 
the  master  of  the  ship  had  borrowed  money  abroad  for  the  use  of  the 
ship,  his  lordship  held  that  the  lender  might  recover  against  the 
owners  the  money  laid  out  upon  the  ship  •  and  this  opinion  was  after- 
wards confirmed  by  the  Court  of  King's  Bench.  It  was  proved  at 
the  trial  that  the  master  could  not  obtain  money  on  the  security  of  the 
ship  alone,  which,  in  the  event  that  happened,  would  have  been  more 


(m)  See  Webster  and  another  v.   See-  be  personally  responsible,  the  ship  having 

kamp    and     others,    4     B.     &     A.     352.  perished  on  the   voyage;    but  in    each    of 

Mackintosh  v.  Milcheson,  4  Exch.  those   cases  the  master  was  held  liable  to 

(n)   Buxton  v.  Snee,  1  Vesey,  154,  A.D.  pay  the  debt ;  and,  in  the  last  of  them,  it 

1748.  was  determined  that  he  had  a  right  to  be 

(o)  Speering  and  others  v.  Degrave  and  repaid  out  of  the  proceeds  of  goods  belong- 

others,  2  Vern.  643,  A.D.  1709.  ing  to  the  owners,  which  had  been  landed 

(p)  Lord  Chancellor  Cowper,  I  presume,  in  a  former  part   of  the  voyage,  and  they 

(q)  See  also  Stewart  v.  Hall  and  others,  were  ordered    to    account  to  him  for  the 

2  Dow.  29.  value  of  them.     The  learned  author  speaks 

(r)  Garnam  v.  Bennet,2  Stra.  816.  of  these   decisions  as  an  alteration  of  the 

(«)  Evans  v.   Williams,  Sit.  p.  Trin.  T.  law  of  his  country,  and  cautions  masters  of 

28  Geo.  3.     A  new  trial  was  moved  for  in  ships    against    drawing     bills    upon    their 

the  following  Michaelmas  Term,  and  upon  owners  in  such  cases.     The  caution  should 

argument  refused.  also  be  extended  to  those  who  may  be  in  a 

In    France,    the    master   of   a  ship  was  situation  to  advance  money  on  Fiich  occa- 

formerly    held    to    possess    this   power    of  sions,  and  who  should  understand  that  they 

charging    the    person    of    his    owners    for  cannot,   by    the  law   of  France,  have   the 

money  borrowed   for  the  necessities  of  the  personal  security  of  the  owners  of  the  ship, 

ship  in  the  course  of  a  voyage.     See  Valin  The  new  doctrine  appears  to  be  founded  on  a 

on    the  French   Ordinance,   liv.   2,  tit.    I  :  new    construction    of    that  article  of    the 

Du  Capitaine,  art.  19,  torn.  1,  p.  443.     But  ordinance   which   declares  that  the  owners 

Emerigon,  torn.  2,  p.  458,   &c.,  cites  four  shall    be   responsible  for  the   acts    of   the 

decisions   of  the  courts  of  his  country  (two  master,  but  shall  be  discharged  on  abandon- 

of  which  were  reversals  of  judgments  pro-  ing   the  ship  and  freight. — Liv.   2,   tit.  8  : 

nounced  in  the  Admiralty  of  Rochelle),  by  Des  Proprietaires,  art.  2. 
which  the    owners   were   declared    not    to 
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beneficial  to  the  owners,  because  the  ship  perished  on  the  voyage 
home.  In  such  an  event,  the  Consolato  del  Mare  expressly  declares 
the  owners  not  to  be  personally  responsible  (t). 

Another  case  (u) ,  in  which  a  claim  was  made  upon  the  owner  for 
money  advanced  to  the  master  abroad  in  the  course  of  a  foreign  voyage, 
underwent  a  great  deal  of  discussion,  and  seems  worthy  of  particular 
notice.  Sir  Humphrey  Jervis,  who  lived  in  Dublin,  being  sole  owner 
of  a  ship  lying  at  Bristol,  under  the  command  of  S.  Symons,  and 
originally  intended  to  be  freighted  from  thence  to  Ireland,  being  dis- 
appointed in  that  voyage,  and  informed  by  Symons  that  a  freight  could 
be  got  for  the  West  Indies,  if  he  approved  of  it,  wrote  to  Symons  to 
accept  such  freight,  and  to  take  up  as  much  money  upon  bottomry  as 
would  fit  out  the  ship,  and  provide  a  stock  for  port-charges.  Symons 
thereupon  entered  into  a  charter-party  with  Gary,  a  merchant  at 
Bristol,  for  the  hire  of  the  ship  for  a  voyage  to  the  West  Indies  and 
back  to  Bristol ;  and,  by  the  terms  of  the  charter-party,  the  owner 
was  to  pay  the  seamen's  wages,  and  provide  all  necessaries  for  the  ship. 
But  Symons,  not  being  in  cash  for  this  purpose,  borrowed  200/.  upon 
bottomry  of  Gary,  and  also  obtained  a  letter  of  credit  from  him  to  his 
correspondents  in  Jamaica  for  whatever  money  he  might  further  want, 
either  to  repair  the  ship,  or  furnish  her  with  provisions,  or  to  pay  the 
seamen's  wages.  The  ship  proceeded  to  Jamaica,  and  there  Symons, 
the  master,  by  virtue  of  Gary's  letter  of  credit,  took  up  several  sums, 
amounting  to  789/.  On  the  return  from  Jamaica  to  Bristol,  the  ship 
was  lost.  Sir  Humphrey  Jervis  refused  to  pay  Gary  the  789/.,  and 
Gary  thereupon  sued  him  for  the  recovery  of  it  in  the  court  of  Chan- 
cery in  Ireland,  alleging  that  the  money  was  expended  in  repairs  and 
other  necessary  purposes  ;  and,  he  dying  during  the  suit,  the  proceed- 
ings were  revived  and  carried  on  against  his  administrators.  The  Lord 
Chancellor  of  Ireland,  assisted  by  one  of  the  chief  justices  and  another 
judge,  at  first  decreed  that  Gary  should  recover  so  much  of  the  money 
claimed  as  upon  a  trial  at  law  should  be  found  to  have  been  thus  ex- 
pended ;  but  the  cause  was  afterwards  reheard,  and  the  court  declared 
that  Gary  was  not  entitled  to  any  relief.  Upon  this  Gary  appealed  to 
the  British  House  of  Lords,  before  whom  the  cause  was  heard.  On 
behalf  of  Gary  it  was  argued,  "  That  at  common  law,  whatever  is 
done  by  a  servant  which  is  for  the  benefit  of  his  master,  and 
within  the  trust  and  duty  of  his  place,  binds  the  master  as  if  done  by 
himself;  and  in  a  voyage,  the  master  of  a  ship  is  the  owner's  servant, 
whose  duty  requires  him  to  provide  necessaries  for  the  ship,  it  being 
the  owner's  interest  that  they  should  be  provided — so  that,  whatever 
the  master  necessarily  takes  up  and  employs  for  that  purpose,  the 
owner  is  bound  to  pay ;  and  that,  by  the  custom  of  merchants,  if  the 
master  be  supplied  with  necessaries  for  the  ship  by  the  order  or  credit 

(0  Cap.  240.     Scot  t  v.  Miller,  5  Sco.  14.  on  an  implied  promise  to  indemnify  him. 

See  Duncan  v.  Benson,  1   Exch.   p.  546;  See  also  Benson  v.   Chapman,  6   M.  &  G. 

where  a  merchant,   whose  goods  had  been  702;  5  C.  B.  330;  8  C.  B.  950. 

hypothecated  by  the  master  of  a  ship  for  the  (M)  Cary  v.    White,  1  Bro.  Par.  Cases, 

expense    of  repairs,   was    held   entitled   to  284,  A.D.  1710.    Mackintosh  v.  Mitcheson, 

maintain  an  action   against    the  shipowner  4  Exch.  175. 
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of  any  freighter,  the  owner  is  liable  to  pay  such  freighter — and  on  that 
ground  it  is  customary  for  freighters  to  furnish  masters  of  the  ships 
they  take  to  freight  with  letters  of  credit  for  whatever  money  they  may 
happen  to  want,  for  the  necessary  service  of  the  ship." 

On  the  other  side  it  was  contended,  "  That  it  would  be  of  most 
dangerous  consequence  for  the  master  of  a  ship  to  charge  the  person  or 
estate  of  his  owner  with  what  money  he  should  take  up  011  pretence  of 
providing  for  the  ship,  without  an  express  power  or  authority  for  that 
purpose ;  for  that  the  law  of  merchants  had  never  carried  it  further 
than  to  invest  the  master  with  a  power  of  mortgaging  or  charging  the 
ship  or  cargo  with  such  money.  That  in  the  present  case  the  money 
could  not  be  laid  out  by  the  appellant,  or  his  factors,  upon  the  credit  of 
Sir  Humphrey  Jervis,  not  only  because  he  was  a  total  stranger  to  them, 
but  principally  because  he  had  for  two  years  before  failed  in  his 
circumstances,  and  lost  his  credit ;  nor  was  it  even  pretended  that  Sir 
Humphrey  ever  gave  any  authority  to  the  master  to  take  up  money 
otherwise  than  on  bottomry.  That  if  Sir  Humphrey's  person  or  estate 
was  in  all  events  liable  to  make  good  this  789/.,  besides  the  200/. 
advanced  on  the  bottomry  bond,  and  which,  in  case  the  ship  had 
returned  safe  to  Bristol,  he  would  have  been  answerable  for,  he  must 
of  necessity  have  been  a  very  great  loser,  as  the  ship  cost  at  first  but 
700/.,  and  her  freight  in  that  event  would  not  have  brought  above 
600Z. ;  and  therefore,  if  Sir  Humphrey  himself  had  been  at  Jamaica, 
he  never  would  have  consented  to  take  up  money  for  preserving  that 
which  would  have  been  so  much  to  his  loss.  And  that  the  appellant's 
interest  in  the  ship,  by  having  200/.  on  bottomry,  at  a  large  interest, 
to  be  paid  on  her  return,  was  much  greater  than  Sir  Humphrey's; 
and  therefore,  whatever  money  was  laid  out  in  Jamaica  ought  to  be 
considered  as  laid  out  on  the  account  of  the  appellant,  but  yet  to  be 
discounted  out  of  the  ship  and  freight,  so  far  as  it  would  extend,  on 
its  return."  The  House  of  Lords  thought  the  owner  personally  re- 
sponsible, if  the  allegations  of  Gary,  as  to  the  necessity  of  the  expendi- 
ture, were  true ;  and  directed  a  trial  by  jury  in  the  Court  of  Common 
Pleas  in  Ireland,  to  ascertain  whether  any  and  what  sums  of  money 
were  necessarily  laid  out  by,  or  by  the  order  of  Gary,  for  the  payment 
of  seamen's  wages,  provisions,  or  otherwise,  for  the  necessary  re- 
pairs and  use  of  the  ship  during  the  voyage,  and  decreed  those  sums 
to  be  paid  to  Gary,  and  directed  the  Lord  Chancellor  of  Ireland  to 
order  the  necessary  steps  for  the  trial  of  the  cause.  The  cause  (x) 
was  accordingly  tried  at  the  bar  of  the  Court  of  Common  Pleas  in 
Ireland,  and  the  jury  declared  by  their  verdict,  that  nothing  had  been 
necessarily  expended  for  these  purposes  by,  or  by  the  order  of  Gary. 
Gary  applied  to  the  Lord  Chancellor,  who  ordered  a  second  trial,  and 
the  cause  was  again  tried  at  the  bar  of  the  Court  of  Common  Pleas 
in  Ireland,  before  another  jury,  who  gave  the  same  verdict,  and  the 


(x)  The  subsequent  proceedings  are  not  Journals  of  the  House,  1st  of  June,  1717. 

mentioned    by    Brown.     This    account    of  The  account  of  the  evidence  given   at  the 

them    is    taken     from    the    printed     cases  trials  contains  nothing  of  general  interest, 
delivered  to  the  House  of  Lords,  and  the 
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Lord  Chancellor  thereupon  dismissed  Gary's  suit  with  costs  from 
the  time  of  the  judgment  of  the  House  of  Lords.  Upon  this,,  Gary 
again  appealed  to  the  House  of  Lords  ;  but,  no  person  appearing  before 
the  House  to  support  his  appeal  at  the  day  appointed,  the  House  dis- 
missed it  with  costs. 

This  case,  while  it  establishes  the  principle  of  the  personal  responsi- 
bility of  the  owners,  shows  also  that  the  creditor  is  required  to  prove 
the  actual  existence  of  the  necessity  of  those  things  which  give  rise  to 
his  demand.  The  authority  of  the  master  is  to  provide  necessaries ; 
if,  therefore,  a  person  trusts  him  for  a  thing  not  necessary,  he  trusts 
him  for  that  which  it  is  not  within  the  scope  of  his  authority  to  provide, 
and  consequently  has  no  right  to  call  upon  his  principal  for  payment. 
In  the  words  of  Lord  Ellenborough,  "  The  money  supplied  must  not 
be  understood  of  an  indefinite  supply  of  cash,  which  the  master  may 
dissipate,  but  only  such  as  is  warranted  by  the  exigency  of  the  case, 
as  for  the  payment  of  duties  or  other  necessary  purposes"  (y) .  And 
it  must  be  advanced  to  the  master  expressly  for  the  use  of  the  ship  j 
otherwise,  although  expended  for  that  purpose,  the  owner  will  not  be 
responsible  for  it  to  the  lender  (z) . 

From  what  has  been  said,  it  follows,  that  if  the  master  expend 
money  of  his  own  for  these  purposes,  he  has  a  right  to  call  upon  the 
owners  to  repay  him  (a) . 

In  an  action  against  the  owner  for  money  advanced  in  England  to 
the  master,  the  following  circumstances  appeared  on  the  trial.  The 
ship,  after  an  absence  of  four  years  and  a  half,  during  which  she  had 
been  engaged  in  his  Majesty 's  transport  service,  was  in  the  port  of 
Portsmouth,  upon  her  release  from  quarantine.  Having  received 
orders  from  the  transport  board  to  proceed  to  Deptford,  the  master 
borrowed  the  money  in  question  to  pay  seamen's  wages,  Portsmouth 
being  a  port  of  discharge,  and  to  pay  tradesmen's  bills  for  articles 
supplied  for  the  use  of  the  ship  there.  On  the  trial  the  plaintiff  was 
nonsuited,  but  finally  the  Court  of  Exchequer  set  aside  the  nonsuit, 
and  ordered  a  verdict  to  be  entered  for  the  plaintiff  for  such  sum  as 
should,  on  a  reference,  be  found  due  for  the  seamen's  wages  (b). 

This  case,  it  will  be  observed,  was  decided  upon  the  same  prin- 
ciples as  those  we  have  just  considered.  The  money  borrowed  by  the 
master  to  pay  the  seamen's  wages  was,  in  the  strictest  sense,  necessary 
to  the  prosecution  of  the  voyage.  Without  it,  the  seamen  might  have 
refused  to  assist  in  the  further  navigation  of  the  ship,  and  the  master 
therefore  was  in  a  situation  which  enabled  him  to  pledge  the  owner's 
credit.  So  also  it  may  in  some  cases  be  necessary  to  pay  harbour 
dues  or  pilotage,  buy  provisions,  and  the  like,  and  to  pay  for  them  in 
ready  money ;  and  if  that  be  the  case,  the  master's  general  authority 


(y)  Rocker  v.  Busker,  I  Starkie,  27.  See,  as  to  the  incidental  authority  of  mas- 
See  also  Palmer  and  others  v.  Gooch,  2  ters  of  ships,  as  resulting  from  their  official 
Starkie,  428;  Boyce  v.  Attorney-General,  capacity,  the  "Commentaries  on  the  Law 
50.  of  Agency,  as  a  breach  of  commercial  and 

(«)  Thacker  v.  Moates,  1  M.  &  Rob.  79.  maritime  jurisprudence,"  by  Judge  Story. 

(a)  Roccus,  Not.  34,  35.  pp.  91—97. 

(b)  Robinson    v.    Lyall,   1   Price,  592. 
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will  enable  him  to  procure  money  by  loan,  and  to  bind  his  owner  by 
a  contract  for  that  purpose  (c)  .  But  where  the  master  had  pledged 
his  owner's  credit  for  the  maintenance  of,  and  medicine  for  seamen 
disabled  by  accident,  and  whom  he  left  at  an  inn,  having  engaged 
other  seamen  to  perform  their  duty,  it  was  held  that  the  owners  were 
not  liable  (d)  . 

In  the  case  of  Arthur  v.  Barton  (e),  the  master  of  a  coasting  vessel 
being  at  Cardiff,  in  Glamorganshire,  borrowed  money  for  the  neces- 
sary use  of  the  ship.  His  owners  resided  in  North  Wales  ;  and  the 
question  was,  whether  they  were  liable  on  the  master's  contract  for 
the  money  advanced  to  him.  The  case  was  tried  before  Mr.  Justice 
Patteson,  and  that  learned  judge  directed  the  jury,  "that  to  justify 
the  master  in  borrowing,  it  was  not  necessary  that  the  occasion  should 
arise  in  a  foreign  country,  but  that  the  case  must  be  one  of  pressing 
necessity,  when  the  master  and  owner  cannot  communicate  without 
great  prejudice  and  delay,"  leaving  to  them  to  say  whether,  in  the 
circumstances  of  that  case,  such  pressing  necessity  and  such  difficulty 
of  communication  had  occurred. 

The  Court  of  Exchequer  confirmed  this  direction,  and  thought  the 
question  one  of  fact,  which  the  learned  judge  had  properly  left  to  the 


"  Under  the  general  authority,"  said  Lord  Abinger,  delivering  the 
judgment  of  the  court,  "  which  the  master  of  a  ship  has,  he  may  make 
contracts,  and  do  all  things  necessary  for  the  due  and  proper  prose- 
cution of  the  voyage  in  which  the  ship  is  engaged.  But  this  autho- 
rity does  not  usually  extend  to  cases  where  the  owner  can  himself 
personally  interfere,  as  in  the  home  port,  or  in  a  port  in  which  he  has 
beforehand  appointed  an  agent,  who  can  personally  interfere  to  do  the 
things  required.  Therefore,  if  the  owner  or  his  personal  agent  be  at 
the  port,  or  so  near  to  it  as  to  be  reasonably  expected  to  interfere 
personally,  the  master  cannot,  unless  specially  authorized,  or  unless 
there  be  some  usual  custom  of  trade  warranting  it,  pledge  the  owner's 
credit  at  all,  but  must  leave  it  to  him  or  his  agent  to  do  what  is 
necessary.  But  if  the  vessel  be  in  a  foreign  port,  where  the  owner 
has  no  agent,  or  if  in  an  English  port,  but  at  a  distance  from  the 
owner's  residence,  and  provisions  or  other  things  require  to  be  provided 
promptly,  then  the  occasion  authorizes  the  master  to  pledge  the  credit 
of  his  owner." 

Of  the  doctrine  thus  laid  down  by  Mr.  Justice  Patteson,  the  Court 
of  Queen's  Bench,  in  two  later  cases  (/)  ,  expressed  its  approval. 

Stronger  circumstances  may  be  required  in  some  of  these  cases  than 
in  others  to  establish  the  fact  of  the  necessity  upon  which  the  liability 
of  the  owner  must  depend,  but  they  are  all  referable  to  one  general 
principle. 


(c)  Arthur  v.  Barton,  6  M.  &  W.  188;  cases  as  to  the  meaning  of  the  word  neces- 
Edwards  v.  Havill,  14  C.  B.  107.  saries  in  the  3  &  4  Viet.  c.  66,  s.  6. 

(d)  Organ  v.  Brodie,  10  Ex.  449.  (/)  Johns  v.  Simons,  2  Adol.  &  El.  (N. 

(e)  6  M.  &  W.  188;  and  see  post,  the  S.)  424.     Stonehouse  v.  Gen t,  ibid.  431. 
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"  The  only  distinction/'  said  Dr.  Lushington  (in  a  case  against  a 
foreign  ship,  proceeded  against  under  the  3  &  4  Viet.  c.  65,  for  the 
price  of  an  anchor  and  cable  supplied  to  it  in  England)  (g) ,  "  between 
the  advance  of  necessaries  and  of  moneys  is,  that  though  in  both  the 
onus  probandi  is  the  same,  there  is,  wisely  and  properly,  a  difference 
in  the  extent  of  proof  required.  I  cannot  find  any  case  in  our  own 
law  which  does  not  require  that  the  proof  that  the  articles  furnished 
were  necessary  should  come  from  the  plaintiff,  to  the  extent  of  show- 
ing that  they  were  what  a  reasonable  and  prudent  owner  would  have 
ordered.  The  only  case  I  can  find,  in  which  to  a  certain  extent  a 
contrary  doctrine  has  been  laid  down,  is  in  the  Acfoniralty  Court,  in 
Scotland,  during  the  time  that  jurisdiction  existed.  It  is  the  case  of 
Cragie  v.  Ogilvey  and  Izzett,  in  1807,  in  which  a  cable  had  been 
furnished  to  a  Norwegian  vessel  by  order  of  the  master,  and  the 
defence  was,  that  no  cable  was  necessary.  The  judge  recognised  a 
distinction  between  the  furnishing  of  stores  and  the  loan  of  money, 
holding  it  requisite,  in  the  latter  case  only,  to  look  to  the  necessity ; 
he  also  recognised  a  distinction  between  articles  of  ordinary  use  and 
necessity  to  the  vessel's  safety  and  articles  manifestly  superfluous ; 
and  he  repelled  the  defences,  reserving  all  questions  between  the  owner 
and  shipmaster.  This  case  would  make  a  distinction  between  money 
and  other  articles,  but  it  is  wholly  unsupported  by  any  authority  in 
England.  I  think,  in  the  case  of  an  anchor  and  cable,  less  evidence 
might  suffice  to  prove  the  necessity  in  the  legal  sense  of  the  ternx, 
than  in  respect  to  other  articles  ;  but  still  there  must  be  some  evidence, 
and  I  think  that  the  doctrine  which  casts  the  onus  probandi  on  the 
tradesman  or  material  man  who  provided  the  articles  is  founded  on  great 
and  important  principles,  and  that  the  rule  is  wisely  framed  to  prevent 
great  abuses.  To  charge  one  man  for  the  acts  and  dealings  of  another 
is  primd  facie  contrary  to  natural  law ;  but  when  it  appeared  that 
such  other  person  was  authorized  to  a  given  extent,  when  the  relation 
of  principal  and  agent  is  established,  then  it  becomes  reasonable  to  fix 
the  principal  with  responsibility,  but  a  responsibility  properly  guarded 
and  restrained,  by  requiring  the  creditor  to  use  reasonable  diligence 
to  ascertain  that  the  want  of  the  article  is  such  that  the  owner  him- 
self would  have  sanctioned  the  purchase." 

The  same  learned  judge,  in  another  case,  was  clearly  of  opinion  that 
the  master  of  a  vessel  belonging  to  Newcastle  could  not  bind  his  owners 
for  money  borrowed  by  him  at  Cowes  to  repair  his  ship,  there  being  no 
proof  of  pressing  necessity  or  difficulty  of  communication  (h) .  He  has 
authority  to  borrow  money  only  in  cases  where  ready  money  is  neces- 
sary— that  is  to  say,  where  payments  must  be  made  in  the  course  of 
the  voyage,  for  which  ready  money  is  required ;  and  not  even  then,  if 


(0)  The   Alexander,   1   Wm.   Rob.  361,  in  the  case  of  Williamson  v.  Page,  1  Car.  &; 

and  the  Sophie,  p.   369.     The  judgment  K.  581 ;  and  Mackintosh  v.  Mitcheson,  4 

of  Dr.   Lushington   contains    an    elaborate  Exch.  175. 

review  of  all  the  cases  upon   this  subject,  (h)  The  Lochiel,  2  Wm.  Rob.  Adm.  Rep. 

And  see  the  observations  of  Cresswell,  J.,  45. 
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the  owner  of  the  vessel  is  living  so  near  as  to  be  conveniently  commu- 
nicated with ;  and  he  cannot  borrow  money  after  the  work  has  been 
done  for  the  purpose  of  paying  the  debt  due  for  it  (i). 

But  although  it  be  obligatory  on  the  tradesman  or  material  man, 
who  would  seek  to  make  the  owner  of  a  ship  liable  for  repairs  done, 
or  supplies  furnished  on  the  order  of  the  master,  to  give  some  proof 
of  the  existence  at  the  time  of  that  legal  necessity  which  has  been 
above  denned,  it  must  not  be  understood  that  he  is  required  to  decide 
on  the  expediency,  under  the  circumstances,  of  ordering  what  he  be- 
lieves to  be  necessary  to  enable  the  ship  to  complete  her  voyage. 
Such  expediency  may  depend  on  the  value  of  the  cargo,  and  on  many 
complicated  considerations,  of  which  it  is  the  master's  duty  to  judge, 
and  of  which  the  tradesman  can  seldom  have  the  means  of  forming  an 
opinion  (K). 

If  within  the  possible  and  probable  knowledge  of  the  person 
making  the  advances  at  a  foreign  port,  the  owner  of  a  vessel  has  a 
recognized  agent  there,  the  bottomry  bond  given  there  for  such 
advances,  will  be  held  by  the  Court  of  Admiralty  to  be  void  (/). 

To  render  valid  a  bottomry  bond  where  communication  is  prac- 
ticable between  the  port  of  distress  and  the  owner,  it  is  not  sufficient 
that  the  owner  should  be  made  aware  of  the  disaster  which  has 
happened  to  the  ship ;  he  should  also  be  informed  of  the  intention 
to  hypothecate  (m).  In  considering  an  objection  to  a  bottomry  bond 
on  ship  and  cargo,  upon  the  ground  that  the  master  had  not  commu- 
nicated with  the  owners  of  the  cargo  before  giving  the  bond,  the 
court  will  consider  the  probable  effect  of  the  delay  arising  from  such 
communication,  and  not  only  whether  it  was  reasonable  and  prudent 
for  the  master  or  the  lender  of  the  money  to  have  any  such  commu- 
nication with  the  owner  or  consignee  of  the  cargo  before  entering 
into  the  bond.  Where  money  has  been  advanced  upon  bottomry  of 
a  British  ship  and  her  cargo,  the  owner  of  the  cargo  hypothecated 
has  a  right  of  action  for  all  costs  and  charges  against  the  owner  of 
the  ship  (n) .  If  it  be  intended  to  rely  on  such  a  ground  to  invalidate 
a  bond,  the  obligation  ought  to  be  specially  pleaded. 


3.  Of  Charges  on  the  Ship  in  Specie.  Repairs  done  in  England 
not  privileged  as  in  the  Civil  and  Maritime  Law.  Lien  of 
Shipwright. 

Every  man  who  had  repaired  or  fitted  out  a  ship,  or  lent  money  to 
be  employed  in  those  services,  had  by  the  law  of  Rome  (o),  and  still 

(i)  Beldon  v.   Campbell,   6   Exch.   886.  truendam   vel  instruendam,   credidit,    vel 

Snowdon  v.  Jackson,  15  L.  T.  92.     N.  R.  etiam  emendam,  privilegium  habet"    And 

Gosfabrick,  Swab.  Adm.  R.  344.     Perla,  id.  1,   34:  "Quod  quis  navis  fabricandce 

ibid.  353.     West  Friesland,  ibid.  454.  vel  emendce  vel  armandce,  vel  instruendce 

(k)  The  Vibilia,  1  Wm.  Rob.  Rep.  1.  causa,  vel  quoquo  inodo,  crediderit,  vel  ob 

(1)  The  Faithful, 31  L.  J.  (N.  S.)    Ad.  81.  navem  venditam  petat,  habet  privilegium 

(m)  The  Oliver,  31.  L.  J.  (N.  S.)     Adm.  post  fiscum."     See  also  Dig.  20,  4,  5,  and 

137.  6;  Novell,  97,   c.   3;   Domat's  Civil  Law, 

(n)  Ibid.  book    3,   tit.     1,    sect.  5;    and  Vinnius   in 

(0)  Dig.  42,  5,  26 :  "  Qui  in  navem  ex-  Peckium,  pp.  99,  233. 
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possesses  in  those  nations  which  have  adopted  the  civil  law  as  the 
basis  of  their  jurisprudence,  a  privilege,  or  right  of  payment  in  prefer- 
ence to  other  creditors,  upon  the  value  of  the  ship  itself,  without  any 
instrument  of  hypothecation,  or  any  express  contract  or  agreement, 
subjecting  the  ship  to  such  a  claim  (p) .  This  privilege  exists  in  France 
not  only  while  the  ship  remains  in  possession  of  the  owner,  but  even 
after  a  sale  to  a  third  person  for  some  period  of  time  ( q) .  Lord 
Mansfield  is  reported  to  have  said  generally,  in  a  case  depending  for 
judgment  in  the  Court  of  King's  Bench,  that  a  person  who  supplies  a 
ship  with  necessaries  has  not  only  the  personal  security  of  the  master 
and  owners,  but  also  the  security  of  the  specific  ship  (r) .  But  in  a 
recent  case,  to  which  I  have  more  than  once  had  occasion  to  refer, 
Lord  Kenyon,  alluding  to  two  cases  that  will  be  presently  mentioned, 
expressed  a  doubt  whether  the  doctrine  of  Lord  Mansfield  on  this 
subject  was  not  too  generally  laid  down  (s)  ;  and  upon  the  view  of  the 
decisions  which  I  am  about  to  quote,  one  of  which  was  pronounced  by 
Lord  Mansfield  himself,  it  appears  that  the  law  of  England  has  not 
adopted  this  rule  of  the  civil  law  with  regard  to  repairs  and  necessaries 
furnished  here  in  England.  A  shipwright,  indeed,  who  has  taken  a 
ship  into  his  own  possession  to  repair  it,  may  not  be  bound  to  part 
with  the  possession  until  he  is  paid  for  the  repairs,  any  more  than  a 
tailor,  smith,  or  other  artificer,  in  regard  to  the  object  of  his  particular 
trade  (t) ,  unless  there  be  a  special  agreement  to  give  credit  for  a  cer- 
tain period,  or  such  an  usage  in  the  trade  as  is  equivalent  to  a  special 


(p)  See  particular  regulations  on  this 
subject,  in  the  French  Ordinance,  liv.  1, 
tit.  14 :  De  la  saisie  et  vente  des  vaisseaux, 
Code  de  Commerce,  art.  190. 

(q)  It  seems  to  be  a  year.  French  Or- 
dinance, liv.  1,  tit  12:  Des  prescriptions, 
•fee.  art.  3.  The  master  of  a  British  ship  in 
Australia,  drew  a  bill  upon  his  owner  for 
necessaries,  which  was  indorsed  to  a  French 
firm  and  dishonoured.  The  ship  having 
touched  at  Havre,  the  indorsee  commenced 
a  suit  there  against  the  master,  and  also 
against  the  ship,  which  had  been  mortgaged 
by  the  owner  during  the  voyage,  and  the 
mortgagee  assigned  to  the  plaintiff  judg- 
ment and  condemnation  against  the  master, 
and  also  against  the  ship  as  affecte  par  pri- 
vilege in  respect  of  the  consideration  for  the 
bill  having  been  given,  and  it  being  necessary, 
in  order  to  obtain  an  order  for  her  sale,  to 
apply  to  a  superior  court,  and  to  summon 
before  it  all  who  appeared  to  be  owners  of 
the  vessel,  the  original  owner  was  summoned. 
He  did  not  appear,  and  judgment  was  given 
by  default,  confirming  the  judgment  below, 
and  decreeing  a  sale  of  the  ship.  No  notice 
had  been  given  to  the  mortgagee  or  to  the 
plaintiff,  who  having  commenced  an  action 
at  Havre  to  replevy  the  ship,  had  judgment 
against  him  on  a  mistaken  assumption  that  a 
ship  could  not  by  the  law  of  England  be 
transferred  in  the  course  of  a  voyage  to  the 


prejudice  of  creditors,  or  without  indorsement 
of  the  transaction  on  the  certificate  of  re- 
gistry. The  judgment  having  been  affirmed 
on  appeal,  the  ship  was  sold  to  the  defendant, 
whom  the  plaintiff  now  sued  in  trover  to 
recover  it.  It  was  contended  on  the  part  of 
the  plaintiff  that  his  title  to  the  ship  was 
unaffected  by  the  proceedings  in  the  French 
court,  they  being  in  personam  not  in  rern, 
and  so  it  was  decided  by  the  Court  of  Com- 
mon Pleas,  the  judgment  of  which  however 
was  reversed  in  the  Exchequer  Chamber. 
Imriev.  Castrique,  29  L.  J.  (N.  S.)  C.  P.;  39 
ibid.  177  ;  8  C.  B.  405.  Simpson  v.  Focjo,  29 
L.  J.  Ch.  657.  Cammell  v.  Sewell,  29  L.  J. 
(N.  S.)  Exch.  350 ;  3  H.  &  N.  617  ;  8  W.  R. 
639. 

(r)  Rich  v.  Coe,  Cowp.  636,  Trin.  T. 
17  Geo.  3.  An  expression  of  the  same  im- 
port was  also  used  by  his  lordship  in  the 
case  of  Fanner  v.  Davis,  1  Term  Rep.  K.  B. 
109. 

0)  Westerdale  v.  Dale,  7  Term  Rep. 
K.  B.  312. 

(t}  jB/arcd,exparte,2Rose,91 ;  Frariklyn 
v.  Hosier,  4  B.  &  A.  341.  Buxton  v.  Snee, 
1  Ves.  sen.  154.  But  he  has  no  right  to 
detain  the  ship's  materials  against  the  autho- 
rity exercised  by  the  Court  of  Admiralty, 
under  3  &  4  Viet.  c.  65,  although  that  Court 
will  protect  the  shipwright  in  his  just  rights. 
The  Harmonic,  1  Rob.  178. 
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agreement  (t) .  But  a  shipwright  who  has  once  parted  with  the  pos- 
session of  the  ship,  or  has  worked  upon  it  without  taking  possession, 
and  a  tradesman  who  has  provided  ropes,  sails,  provisions,  or  other 
necessaries  for  a  ship,  are  not  by  the  law  of  England  preferred  to 
other  creditors,  nor  have  any  particular  claim  or  lien  upon  the  ship 
itself  for  the  recovery  of  their  demands  (u) . 

Thus,  where  one  Clement  (v) ,  who  had  supplied  sails  and  other 
necessaries  for  the  use  of  a  ship  in  a  port  in  England,  instituted  a  suit 
in  the  Court  of  Admiralty  against  the  persons  who  were  master  and 
owner  at  the  time  of  the  supply,  and  also  against  the  ship,  and  one 
Hoare,  who  had  afterwards  purchased  the  ship,  the  Court  of  King's 
Bench,  on  the  application  of  Hoare,  granted  a  prohibition  to  the  Court 
of  Admiralty  to  stay  the  proceedings  against  him  and  the  ship. 
Again  (w),  where  one  Ballam  instituted  a  suit  in  the  Admiralty  against 
a  Norwegian  ship,  for  payment  of  the  price  of  a  cable  and  anchor 
delivered  on  board  the  ship  to  the  master  in  the  river  Thames,  and  an 
application  was  made  to  the  Court  of  King's  Bench  to  prohibit  the 
Court  of  Admiralty  from  proceeding  in  the  cause,  against  which,  and 
in  favour  of  the  proceedings  of  the  admiralty,  it  was  argued  that  the 
want  of  the  cable  and  anchor  was  occasioned  by  stress  of  weather  at 
sea,  and  that  the  party  would  be  without  remedy  if  a  prohibition  should 
be  granted,  because  the  master  was  dead,  and  the  owners  were  foreigners; 
the  Court  of  King's  Bench  thought  the  ship  not  liable  to  the  suit : 
first,  because  it  did  not  appear  that  the  ship  was  on  her  voyage  when 
she  became  in  distress  for  want  of  a  cable  and  anchor,  and  at  the  time 
of  the  contract ;  secondly,  because  there  was  no  actual  hypothecation ; 
and  said,  that  although  by  the  maritime  law  every  contract  with  the 
master  of  a  ship  implied  an  hypothecation,  yet  it  was  otherwise  by 
the  law  of  England,  unless  expressly  so  agreed.  And  (a?)  where  a 
ship  had  been  sold,  and  the  money  brought  into  the  Court  of  Chancery 
in  a  cause  there  depending,  and  upon  inquiry  into  the  nature  and 
extent  of  the.  demands  of  the  several  parties  in  the  cause,  upon  the 
proceeds  of  the  sale,  it  appeared  that  the  plaintiff,  being  master  of  the 
ship,  had,  by  the  desire  of  one  of  the  defendants,  the  owner,  employed 
several  tradesmen  in  London  to  do  work  to,  and  find  provisions  and 
materials  for,  the  ship,  for  which  he  (the  master)  had  promised  to 
pay,  and  of  which  he  had  been  forced  by  suit  at  law  to  pay  a  part ; 
Sir  Joseph  Jekyl,  the  Master  of  the  Rolls,  declared  (and  decreed 

(t)  Haiti  v.   Mitchell    and  another,   4  that  the  suit  in  the  Admiralty  was  against 

Camp.  146.  the  ship  as  well  as  the  person. 

(u}  See  Hill,  ex  parte,  1  Maddocks,  61.  (10)  Justin  v.  Ballam,  Mich.  Ter.  1 
(0)  Hoare  v.  Clement,  2  Show.  338,  Hil.  Anne,  Salk.  34;  2  Ld.  Raym.  805.  Both 
Term,  35  &  36  Car.  2.  It  seems  that  the  reporters  say  that  the  court  awarded  a  pro- 
prohibition  would  have  been  general,  if  the  hibition,  but  the  latter  adds,  that,  at  the 
master  and  former  owner  had  applied  for  it,  importunity  of  the  defendant's  counsel,  the 
for  the  Court  of  Admiralty  had  no  jurisdic-  plaintiff  was  ordered  to  declare.  No  sab- 
tion  over  the  person  in  this  case.  See  sequent  proceedings  are  anywhere  men- 
CradocWt  case,  2  Brownlow,  37,  reported  tioned. 

also  in  Owen,  122,  by  the  name  of  Leigh  v.  (*)    Watkinson  v.   Barnardiston,   2   P. 

Burleigh,  7  Jas.  1.     I  have  not  cited  this  Wms.  367;  and  Mr.  Coxe's  note  thereon, 

last  case  as  an  authority  for  the   text,  be-  2  Eq.  Ca.  Ab.  512,  A.  D.  1726.     Wood  v. 

cause  it  is  not  said  in  either  of  the  books  Creditors  of  Weir,  1  Bell's  Comra.  529. 
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accordingly)  that  this  demand  was  not  a  lien  on  the  ship,  but  that  a 
demand  of  the  master  for  wages  paid  by  him  to  the  mariners,  and 
for  money  disbursed  by  him  on  the  ship's  account  in  the  course  of  a 
foreign  voyage,  was  a  lien  on  the  ship ;  and  in  this  case  it  was  said 
by  the  Master  of  the  Rolls,  "  That  if  a  ship  be  in  the  river  Thames, 
and  money  be  laid  out  there,  either  in  repairing,  fitting  out,  new 
rigging,  or  apparel  of  the  ship,  this  is  no  charge  upon  the  ship  ;  but 
the  person  thus  employed,  or  who  finds  these  necessaries,  must 
resort  to  the  owner  thereof  for  payment ;  and  in  such  a  case,  in  a 
suit  in  the  Court  of  Admiralty  to  condemn  the  ship  for  nonpayment 
of  the  money,  the  courts  of  law  will  grant  a  prohibition ;  and, 
therefore,  if  the  owner,  after  money  thus  laid  out,  mortgages  the 
ship,  though  it  be  to  one  who  has  notice  that  the  money  was  so  laid 
out,  and  not  paid ;  yet  such  mortgagee  is  well  entitled,  without  being 
liable  for  any  of  the  money  thus  laid  out  for  the  benefit  of  the  ship 
as  aforesaid ;  and  the  ship  is  no  more  liable  for  this  money  than  a 
carpenter,  laying  out  money  in  the  building  of  a  house,  has  a  lien 
upon  the  house  in  respect  thereof,  though  by  the  law  of  Holland  he 
has ;  but  this  not  being  the  law  of  England,  such  carpenter  must 
resort  to  those  who  employed  him,  or  to  the  owner  of  the  house,  for 
his  money.  But  it  is  true,  that  if  at  sea,  where  no  treaty  or  contract 
can  be  made  with  the  owner,  the  master  employs  any  person  to  do 
work  on  the  ship,  or  to  new  rig  or  repair  the  same,  this,  for  necessity 
and  encouragement  of  trade,  is  a  lien  upon  the  ship}  and  in  such  case 
the  master,  by  the  maritime  law,  is  allowed  to  hypothecate  the  ship." 
But  although  the  master  may  hypothecate  the  ship  for  necessary 
repairs,  in  the  course  of  a  foreign  voyage^  yet  that  part  of  the  opinion 
of  Sir  Joseph  Jekyl  which  relates  to  his  lien  on  the  ship  for  his  dis- 
bursements about  such  repairs  has  been  overruled  in  a  late  case,  in 
which  the  point  was  much  considered.  One  Hussey,  the  master  of  a 
vessel  employed  in  the  South  Sea  Fishery,  having  in  the  course  of  the 
voyage,  for  the  necessary  repairs  and  furniture  of  the  ship,  expended 
a  considerable  sum  of  money,  and  given  his  own  promissory  notes,  and 
drawn  bills  of  exchange  upon  his  owner,  finding  at  his  return  to 
London  that  the  owner  was  become  a  bankrupt,  and  the  bills  were 
dishonoured,  and  being  obliged  to  discharge  some  of  them,  and 
answerable  for  the  others,  endeavoured  to  retain  the  ship  in  his  own 
possession  as  a  security,  but  was  forcibly  deprived  thereof  by  the 
assignees  of  the  bankrupt,  or  other  persons  claiming  an  interest  in  the 
ship  and  cargo.  Upon  this  he  instituted  a  suit  against  these  persons 
in  the  Court  of  Chancery,  to  restrain  them  from  disposing  of  the  ship 
until  his  claim  should  be  satisfied ;  and  on  his  part  it  was  contended, 
that  he  had  a  lien  upon  the  ship  for  the  money  thus  expended  and 
debts  incurred  by  him.  The  lord  chancellor,  considering  this  to  be 
properly  a  legal  question,  sent  the  case  to  the  Court  of  King's  Bench 
for  the  opinion  of  the  learned  judges  of  that  court  (y),  and  they  were 
all  of  opinion  that  the  master  had  not  a  lien  upon  the  ship  (z). 

(y)  See  the  case  of  Hussey  v.   Christie  and  others,  13  Ves.  jun.  594  :  3  Swanston. 
Rep.  139;  ex   parte  Halkett,  3  Ves.  &  B.  135. 
(2)  S.  C.  9  East,  426. 
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Again,  where  a  ship  was  sold  under  the  authority  of  the  Court  of 
Chancery,  and  a  person,  who  had  previously  repaired  it  in  England 
by  order  of  the  master,  acting  under  the  authority  of  the  ship's  hus- 
band, claimed  the  payment  of  his  demand  out  of  the  money  produced 
by  the  sale  in  a  suit  against  the  surviving  part-owners,  and  the  re- 
presentatives of  the  others,  who  were  dead,  and  it  became  necessary 
to  determine  whether  the  plaintiff's  demand  constituted  a  lien  upon 
the  ship,  because,  if  it  did,  he  was  entitled  to  payment  according  to 
the  prayer  of  his  bill — Lord  Chancellor  Hardwicke  said,  "  Certainly, 
by  the  maritime  law,  the  master  has  power  to  hypothecate  both  ship 
and  cargo,  for  repairs,  &c.,  during  the  voyage,  which  arises  from  his 
authority  as  master,  and  the  necessity  thereof  during  the  voyage,  with- 
out which  both  ship  and  cargo  would  perish ;  therefore,  both  that  and 
the  law  of  this  country  admit  such  a  power.  But  it  is  different  where 
the  ship  is  in  port  infra  corpus  comitatus,  and  the  contract  for  repairs, 
&c.,  made  on  land  in  England — then  the  rule  of  that  law  must  prevail. 
I  know  no  case  where  the  repairs,  &c.,  whether  it  was  by  part-owners 
or  sole-owner,  master,  or  husbands,  have  been  held  a  charge  or  lien 
on  the  body  of  the  ship — Watkinson  v.  Barnardiston,  2  Wms.  367, 
being  a  direct  authority  to  the  contrary ;  and  if  the  ship  in  the  river 
infra  corpus  comitatus  should  be  proceeded  against  and  stopped  for  such 
debt,  the  courts  of  law  would  issue  a  prohibition,  the  contract  being 
on  land,  and  not  arising  from  necessity."  And  his  lordship  dismissed 
the  bill,  so  far  as  it  sought  relief  against  the  body  of  the  ship,  or  the 
money  arising  by  the  sale  thereof ;  but,  expressing  a  doubt  as  to  the 
personal  charge  upon  the  owners  in  such  a  case,  directed  a  trial  at  law 
upon  that  question  (a),  as  I  have  already  mentioned  (b] . 

And  in  another  case,  where  a  person,  having  repaired  a  ship  here, 
and  delivered  it  to  his  employer,  who  was  become  bankrupt,  had  ob- 
tained possession  of  the  money  for  which  the  ship  had  been  sold,  and 
insisted  before  Lord  Chancellor  Hardwicke,  that  he  had  a  specific 
lien  on  the  ship  for  the  repairs,  and  was  not  obliged  to  prove  his 
demand  as  a  debt  under  the  commission — the  Lord  Chancellor  said, 
"That  although  the  law  of  Holland  gave  a  person  who  repaired  a 
house,  or  ship,  a  specific  lien,  there  was  no  such  law  in  England, 
and  that  he  must  account  to  the  assignees  of  the  bankrupt  for  the 
money  in  his  hands  arising  from  the  sale  of  the  ship,  and  come  in 
under  the  commission  for  the  debt  due  to  him  for  repairs;"  and  his 
lordship  made  an  order  accordingly  (c) . 

And  in  a  case  (d)  that  came  before  the  Court  of  King's  Bench  very 
soon  after  the  determination  of  the  particular  case  in  which  Lord 
Mansfield  is  reported  to  have  delivered  the  doctrine  before  quoted, 
wherein  the  master  of  a  ship,  of  which  the  owner  was  become  bank- 
rupt, insisted  upon  a  right  to  retain  the  ship  from  the  assignees  of 


(a)  Buxton  v.   Snee,  1  Ves.  154,  Nov.        (d)  Wilkins  v.  Carmichael,  Hil.  Term, 
1748.  19  Qeo.  3,  Doug.  101. 

(b)  Ante,  p.  119. 

(c)  Ex  parte  Shank  and  others. I  Atldns. 
234,  August,  1758. 


CHAP,  in.]  Repairs  and  Necessaries.  121 

the  bankrupt,,  as  a  security  both  for  his  own  wages,  and  for  the 
expense  of  repairs,  stores,  and  provisions  ordered  by  himself,  and  for 
which  he  was  liable  to  pay,  and,  after  a  demand  made  of  the  ship  by 
the  assignees,  had  actually  paid,  Lord  Mansfield  said,  "  As  to  the 
stores  and  repairs,  it  is  a  strong  answer  to  the  claim,  that,  when  the 
demand  was  made  by  the  assignees,  the  master  had  not  paid.  But 
if  there  was  any  lien  originally  it  was  in  the  carpenter ;  the  master 
could  not  by  paying  him  be  in  a  better  situation  than  his,  and  he 
had  parted  with  the  possession,  so  that  he  had  given  up  his  lien,  if 
he  ever  had  one.  The  other  creditors  had  none.  Work  done  for  a 
ship  in  England  is  supposed  to  be  on  the  personal  credit  of  the 
employer.  In  foreign  parts  the  master  may  hypothecate  the  ship." 
The  master,  therefore,  having  no  claim  on  the  ship  for  wages  and 
other  disbursements,  can  have  none  upon  the  freight,  as  a  lien  upon 
freight  is  consequential  to  lien  upon  the  ship  (e). 

In  a  case  (/)  which  was  brought  by  appeal  from  the  Court  of 
Session  in  Scotland  to  the  British  House  of  Lords,  the  lords  deter- 
mined that  the  persons  who  had  repaired  and  furnished  a  ship  in 
Scotland,  the  place  of  the  owner's  residence,  had  no  claim  upon  the 
value  of  the  ship  itself  for  the  payment  of  their  demands.  The 
owners  of  the  ship  had  become  bankrupts,  and  several  persons  who 
had  repaired  and  furnished  it  at  different  periods  instituted  a  suit 
against  the  trustee  of  the  bankrupts'  estate,  claiming  payment  out  of 
the  proceeds  of  the  sale  of  the  ship,  in  exclusion  of  the  other  creditors 
of  the  bankrupts,  and  insisting  that  all  of  them,  or  at  least  those 
whose  demands  arose  since  the  last  voyage  made  by  the  ship,  and  in 
order  to  fit  her  out  for  another  voyage,  had,  by  the  law  of  Scotland, 
and  of  other  European  nations,  England  only  excepted,  a  right  of 
hypothecation  or  preference  for  the  amount  of  their  respective 
demands.  The  cause  was  heard  and  re-heard  several  times  in  Scot- 
land, and  different  decisions  pronounced  there,  some  in  favour  of  the 
claim,  and  others  against  it.  The  ultimate  decision  in  Scotland  was 
against  the  claim,  founded  principally,  as  it  seems,  upon  a  desire  to 
render  the  law  of  Scotland  conformable  to  the  law  of  England  on  this 
subject  (g) ;  for  such  a  claim  had  been  frequently  allowed  in  the 
courts  of  Scotland  during  a  period  of  fourscore  years  preceding  this 
cause ;  and  this  decision  was  affirmed  by  the  House  of  Lords  on  the 
appeal  (h). 

(e)   Smith    and    another,   Assignees    of  the   proceedings  for  the  information  of  the 

Kirkpa  trick,  a  Bankrupt,  v.  Plummer  and  Scotch  judges. 

others,  1  B.  &  A.  575.     Hawkins  v.  Ticizell,         (h)  It   has  recently  been  determined  by 

5  E.  &  B.  883.  the    House  of    Lords,  reversing   the   deci- 

(/)   Wood  and  others  v.  Hamilton,  de-  sion    of  Lord    Chelmsford,    C.,    4    De   G. 

cided  in  Dorn.  Pro?.,  15th  of  June,  1789.  &    J.    325,    and     restoring    that    of   Vice 

The  printed  papers  are  drawn  up  with  great  Chancellor  Wood,  that  the  master  of  a  ship 

care  and  learning  on  both  sides,  and  contain  has   a   lien  in    equity    as    against   mortga- 

much  valuable  information.  gees  on  a  ship  or  its  freight,  to  recoup  him- 

(g]  In  the  case  of  Jamieson  and  others  v.  self  expenses  necessarily  incurred  for  the  pur- 

Lanrie,  6  Bro.  P.  C.  p.  474,  2nd  edit.,  this  pose  of  fulfilling  a  contract  by  charter-party, 

is  expressly  said  to  have  been  the  ground  of  entered  into  by  him,  and  under  which  the 

the   decision.     Dr.  Wynne's  opinion   as   to  freight  became  payable.     Bristow  v.  Whit- 

the  English  law  was  taken  in  the  course  of  more,  28  L.  J.  Cb".  801 ;  31  L.  J.  Ch.  467, 
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I  have  detailed  these  cases  with  the  more  particularity,  in  order  to 
prevent  any  mistake  from  the  general  doctrine  delivered  by  Lord 
Mansfield,  in  the  case  of  Rich  v.  Coe,  which  has  sometimes  been 
cited  as  an  authority  up  to  the  fall  extent  of  the  terms  in  which  it 
was  expressed  (i) . 


4.   The  Doctrine  and  Jurisdiction  of  the  Court  of  Admiralty — 
3  $  4  Viet.  c.  65 ;  24  $  25    Viet.   c.  10. 

There  is,  however,  a  determination  of  the  Court  of  Admiralty 
that  should  be  mentioned  in  this  place.  An  American  ship  was 
supplied  in  the  river  Thames,  by  certain  merchants  of  London,  with 
stores  and  ammunition  for  a  voyage  to  Venice ;  and  having  performed 
the  voyage  and  returned  to  London,  was  sold  under  a  decree  of  the 
court,  in  a  suit  instituted  by  the  mariners  for  their  wages.  After 
payment  of  the  wages,  a  surplus  remained  in  the  registry  of  the 


(i)  In  most  of  the  countries  governed  by 
the  civil  law,  repairs  and  necessaries  form  a 
lien  on  the  ship  itself.  In  England,  the 
same  doctrine  for  a  long  time  prevailed  in 
the  maritime  courts  (1  Hagg.  Rep.  320, 325  j 
1  Roll.  Abr.  533,  Cro.  Car.  296),  until,  after 
a  long  contest,  it  was  finally  overthrown  by 
the  courts  of  common  law,  and  by  the 
highest  judicature  in  the  country,  the  House 
of  Lords,  in  the  reign  of  Charles  the  Second. 
The  submission  of  the  Courts  of  Admiralty 
seems,  however,  to  have  been  limited  to  the 
very  letter  of  the  prohibition ;  for,  in  a  late 
case,  it  appeared  that  the  practice  of  paying 
material  men  out  of  the  proceeds  in  the  re- 
gistry, arising  from  the  sale  of  a  ship  under 
process  of  that  court,  had  existed  for  more 
than  half  a  century  (the  Neptune,  3  Hagg. 
Rep.  129).  "This  practice,"  said  the  late 
learned  Judge  of  the  Admiralty  (Sir  John 
Nichol),  "  founded  on  principle,  on  the  law 
civil  and  maritime,  on  the  usage  of  other 
nations,  and  on  the  ancient  practice  of  this 
court ;  unchecked  by  prohibitions,  except  in 
the  case  of  proceedings  against  the  ship 
itself — this  practice,  so  founded  and  so 
allowed  to  grow  up,  I  shall  not  disturb;" 
and  he  accordingly  pronounced  for  the  claim 
of  the  material  men,  with  costs  of  suit,  and 
that  the  same  should  be  paid  out  of  the 
registry.  But  this  decision  was  reversed  on 
the  appeal  of  a  mortgagee  by  the  Judicial 
Committee  of  the  Privy  Council  (2  Knapp's 
Cases,  94),  and  the  law,  therefore,  as  stated 
in  the  text,  may  be  considered  as  finally 
established. 

In  the  Admiralty  Courts  of  the  United 
States,  the  rule  of  the  civil  law  has  been 
generally  followed  as  to  foreign  ships,  and 
in  some  of  the  states,  as  to  repairs  in  do- 
mestic ports.  In  the  case  of  the  General 


Smith  (4  Wheaton,  Rep.  438),  the  Supreme 
Court  of  the  United  States  held,  that  where 
repairs  have  been  made,  or  necessaries  fur- 
nished to  a  foreign  ship,  or  to  a  shin  in  a 
port  of  a  state  to  which  she  does  not  belong, 
the  general  maritime  law,  following  the  civil 
law,  gives  the  party  a  lien  on  the  ship  itself 
for  his  security ;  and  he  may  well  maintain 
a  suit  in  rent  in  the  Admiralty  to  enforce 
his  right.  But  in  respect  to  repairs  and 
necessaries  in  the  port  or  state  to  which  the 
ship  belongs,  the  case  is  governed  altogether 
by  the  municipal  law  of  that  state,  and  no 
lien  is  implied  unless  it  be  recognised  by 
that  law ;  and,  accordingly,  the  court  de- 
cided it  in  that  case,  because  the  common 
law,  which  was  the  law  of  Maryland,  where 
the  repairs  were  made,  did  not  give  it  for 
repairs  on  a  domestic  ship. 

The  legislature  of  New  York  and  Penn- 
sylvania have  specially  provided  for  material 
men,  shipwrights,  and  artificers,  a  lien  on 
the  ships  furnished  or  repaired  by  them ; 
and  in  Louisiana,  a  like  lien  or  privilege 
exists  in  virtue  of  the  general  Spanish  Law. 
— See  J  udge  Story's  note  to  the  first  American 
edition,  p.  115. 

"  The  statute  laws  of  the  states  generally 
give  a  lien  to  mechanics  or  others  on  buildings 
for  labour  bestowed  and  materials  furnished 
in  the  erection  of  them.  In  Ohio  the  pur- 
chaser of  a  steamboat,  with  notice  of  a  debt 
created  on  account  of  it  by  the  original 
owner,  takes  the  boat  subject  to  such  debt. 
The  legislation  of  the  several  states  exhibits  a 
progressive  inclination  to  extend  the  right  of 
lien  for  the  security  of  the  claims  of  mechanics 
and  labourers.  It  is  extended  to  vessels 
in  Vermont."  Note  to  Kent's  Commentaries, 
(ed.  1858,)  vol.  2,  035. 
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court.  The  master  had  returned  to  America  and  died;  and  the 
owner  was  insolvent  there.  The  merchants  applied  to  the  court  for 
payment  of  their  demand  out  of  this  surplus ;  and  in  support  of  their 
application,  a  distinction  was  taken  between  English  and  foreign 
ships.  The  learned  judge  of  the  court,  after  having  had  the  cases 
looked  into,  said  he  found  it  had  continued  to  be  the  practice  of 
the  court  to  allow  persons  of  this  description  to  sue  against  pro- 
ceeds remaining  in  the  registry,  notwithstanding  prohibitions  had 
been  obtained  on  original  suits  instituted  by  them;  and  he  referred 
to  a  particular  case  of  the  ship  Adventure,  in  the  year  1763,  and 
decreed  that  payment  should  be  made  according  to  the  applica- 
tion (k) . 

It  is  observable,  that  there  was  not  in  this  case  any  person  repre- 
senting the  owner  to  object  to  the  application.  It  appears  by  the 
report  that  the  proceeds  had  been  previously  attached  on  the  part  of 
a  creditor,  and  that  the  attachment  had  been  removed  before  the 
decree,  but  no  particulars  relating  to  it  are  mentioned. 

In  the  case  of  the  same  ship,  a  person  who  had  acted  as  agent  and 
broker  to  the  ship  in  this  country,  afterwards  applied  by  petition  for 
payment  of  the  balance  of  his  account ;  but  the  petition  was  rejected, 
by  reason  of  the  general  and  unsettled  nature  of  the  account,  which 
was  thought  more  fit  for  the  Court  of  Chancery,  where  alone  cross- 
demands  could  be  investigated  (/). 

With  respect  to  foreign  (m)  ships,  it  is  now,  by  the  6th  section  of 
3  &  4  Viet.  c.  65,  enacted,  that  the  High  Court  of  Admiralty  shall 
have  jurisdiction  to  decide  all  claims  and  demands  whatsoever  in  the 
nature  of  salvage  for  services  rendered  to  or  damage  received  by  any 
ship  or  sea-going  vessel,  or  in  the  nature  of  towage,  or  for  necessaries 
supplied  to  any  foreign  ship  or  sea-going  vessel,  and  to  enforce  the 
payment  thereof,  whether  such  ship  or  vessel  may  have  been  within 
the  body  of  a  county,  or  upon  the  high  seas,  at  the  time  when  the 
services  were  rendered,  or  damage  received,  or  necessaries  furnished, 
in  respect  of  which  such  claim  is  made. 

The  Court  of  Admiralty,  the  owners  not  opposing,  has  given  effect 
to  this  section,  directing  payment  out  of  proceeds  in  the  registry,  of 
the  full  amount  of  a  claim  for  necessary  moneys  advanced  to  a  foreign 
ship,  partly  ' '  within  the  body  of  a  county,"  and  partly  in  a  Scotch 
port  out  of  its  jurisdiction — with  a  protest  however,  that  but  for  the 
shipowner's  not  appearing  to  protect  his  interest — there  would  have 
been  considerable  difficulty  in  making  the  order  (n.)  It  has  also  sus- 
tained its  jurisdiction  under  this  statute  in  the  case  of  necessaries 


(k)  The  John  Jackson,  3  Rob.  A.  R.  288.  Queen,  I  W.  Rob.  457.     The  6th  section  of 

(Z)  See   the   recent    case   of    Duncan   v.  the  Act  applies  exclusively  to  foreign  vessels : 

M'Calmont,  3  Beav.  409,  and  Castelli  v.  the  Ocean,  2  W.   Rob.  368.    To  give  the 

Cook,  7  Hare,  92.  court  jurisdiction,   the   articles   must  have 

(7«)  A  vessel  built  and  registered  at  New  been  furnished  to  the  foreign  ship  within  the 

Brunswick,  and  owned  by  a  firm  in  Nova  body  of  a  county,  or  upon  the  high  seas.  The 

Scotia,  has  been  held  not  to  be  a  foreign  sea-  Ocean,  2  W.  Rob.  368. 

going  vessel  within   this  Act.   The    Ocean  (n)  The  Afina  Van  Linge,  Swab.  514. 
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supplied  to  a  foreign  ship  in  a  colonial  port  (o).  "When  necessaries 
are  supplied  to  a  foreign  ship,  the  presumption  is  that  the  ship  is 
liable,  and  to  rebut  this  presumption,  it  must  be  distinctly  proved 
that  credit  was  given  to  some  individual  (p). 

In  determining  what  are  necessaries  within  the  statute,  that  word 
will  be  liberally  construed.  It  is  not  limited  to  things  absolutely  and 
unconditionally  requiste  for  a  ship  in  order  to  her  putting  to  sea  (q), 
nor  on  the  other  hand,  held  to  include  all  articles  which  might  be 
covered  by  a  bottomry  bond,  but  only  such  articles  as  are  necessary 
for  the  ship  itself  as  distinguished  from  the  ship's  voyage  (r). 
Butcher's  meat  (s),  anchors  and  cables  (t),  sails  and  copper  sheath- 
ing (u),  coals  supplied  at  intervals  to  a  foreign  steamer  for  several 
voyages  (v) ,  have  been  considered  necessaries,  and  the  person  supply- 
ing them  has  been  thought  entitled  to  sue  in  rem  after  the  dishonour  of 
a  bill  given  to  him  in  payment  for  them  (s) .  Money  paid  by  the 
acceptors  of  a  bill  drawn  by  the  master  of  a  foreign  ship  abroad,  to 
procure  necessaries,  has  been  held  recoverable  against  the  ship  (w). 
But  not  money  due  on  the  balance  of  an  account  between  a  shipowner 
and  his  agent,  though  part  of  the  goods  supplied  were  necessaries  (a?), 
nor  money  advanced  upon  a  mercantile  account  and  speculation  to 
pay  off  a  bottomry  bond  for  which  the  ship  had  been  arrested — relieve 
her  from  claims  for  seamen's  wages,  and  outfit  her  for  a  new  voyage, 
in  consideration  of  receiving  brokerage  and  prepaid  freight  for  the 
new  voyage  (y) . 

It  has  been  held  upon  this  statute,  that  the  lien  on  a  foreign  ship 
for  necessaries  supplied  continues  notwithstanding  the  sale  of  the 
ship,  if  there  has  been  no  laches  in  enforcing  the  lien — and  that  the 
purchaser  of  a  ship  takes,  subject  to  such  lien,  and  has  his  remedy 
against  the  vendor  (z) . 

The  above-mentioned  provisions  of  the  3  &  4  Viet.  c.  65,  are 
limited  to  foreign  ships,  but  by  the  24  &  25  Viet.  c.  10,  it  is  enacted 
that  the  High  Court  of  Admiralty  shall  have  jurisdiction  over  any 
claim  for  the  building,  equipping,  or  repairing  of  any  ship,  if  at  the 
time  of  the  institution  of  the  cause  the  ship  or  the  proceeds  thereof 
are  under  its  arrest,  and  over  any  claim  for  necessaries  supplied  to 
any  ship  elsewhere  than  in  the  port  to  which  the  ship  belongs,  unless 
it  be  shown  to  the  satisfaction  of  the  court,  that  at  the  time  of  the 


(o)  The  Wataja,  Swab.  165;  but  see  the  (r)  The  Perla,  Swab.  353.    The  Comtesse 

Ocean, 2  W.  Rob.  388,  in  which,  however,  as  de  Fregeville,  1  Lush.  329. 

explained  by  Dr.  Lushington  in  the  Wataja,  (s)  The  Gosfabrick,  Swab.  344. 

"  an  English  merchant  had  supplied  some  of  (*)  The  Alexander,  1  W.  R.  361.     The 

the  fittings  of  a  new  vessel  while  building  in  a  Sophie,  ibid.  369. 

foreign  port,  and  the  question  was  whether  (M)  The  Perla,  Swab.  353. 

that  gave  him  a  perpetual  lien  on  the  vessel  (v)  The  West  Friesland,  454. 

for  their  cost, — not  whether  the  statute  ex-  (w}  The  Onni,  1  Lush.  154. 

tends  to  British  ports,  including  colonies,  for  (z)  The  Comtesse  de  Fregeville,  1  Lush, 

the  supply  of  necessaries  to  a  foreign  vessel  329. 

for  the  prosecution  of  a  voyage."  (y)  The  Onni,  1  Lush.  154.  The  Wataja, 

(p)  The  Perla,  Swab.  353.  Swab.  165. 

(<?)  Ibid.  (z]  The  West  Friesland,  Swab.  455. 
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institution  of  the  cause   any  owner   or  part-owner  of  the  ship  is 
domiciled  in  England  or  Wales  (a) . 

5.  In  Foreign  Ports  the  Master  may  hypothecate  the  Ship,  but 
not  generally  at  the  Residence  of  his  Owners.  Of  Contracts  by 
Bottomry. 

We  have  seen  by  several  of  the  preceding  cases  that  the  master 
may,,  in  foreign  parts,  hypothecate  the  ship;  and  I  propose,  in  the 
next  place,  to  consider  the  nature  of  those  instruments  of  contract  by 
which  a  ship  itself  is  expressly  made  security,  and  pledged  by  the 
master  for  the  repayment  of  a  debt  contracted  with  relation  to  it.  It 
should  be  observed,  that  wherever  the  master  may  pledge  the  ship,  he 
may  pledge  the  freight  also  (b) . 

These  contracts  are  usually  called  contracts  by  bottomry,  the 
bottom  or  keel  of  the  ship  being  figuratively  used  to  express  the 
whole  body  thereof:  sometimes  also,  but  inaccurately,  money  lent  in 
this  manner  is  said  to  run  at  respondentia ;  for  that  word  properly 
applies  to  the  loan  of  money  upon  merchandise  laden  on  board  a  ship, 
the  repayment  whereof  is  made  to  depend  upon  the  safe  arrival  of  the 
merchandise  at  the  destined  port.  In  like  manner,  the  repayment  of 
money  lent  on  bottomry  does  in  general  depend  upon  the  prosperous 
conclusion  of  the  voyage;  and  as  the  lender  sustains  the  hazard  of 
the  voyage,  he  receives,  upon  its  happy  termination,  a  greater  price 
or  premium  for  his  money  than  the  rate  of  interest  allowed  by  law 
in  ordinary  cases.  The  premium  paid  on  these  occasions  depends 
wholly  on  the  contract  of  the  parties,  and  consequently  varies 
according  to  the  nature  of  the  adventure ;  and  as  the  master  of  the 
ship  may,  under  certain  circumstances,  pledge  the  ship  by  a  bottomry 
contract,  so  also  may  the  owners  (c)  or  part-owners,  in  any  case,  to 
the  extent  of  their  respective  interests;  and  this  they  not  un- 
frequently  do,  in  order  to  raise  money  for  the  outfit,  when  prudence 
dictates  the  propriety  of  such  a  measure,  or  the  want  of  personal 
credit  compels  them  to  have  recourse  to  it.  The  origin  of  these 
contracts  is  certainly  very  remote,  and  cannot  now  be  accurately 
ascertained.  It  is  said  by  a  very  learned  writer  (d),  that  they  took 
their  rise  from  the  practice  of  allowing  the  master  to  hypothecate  the 
ship  in  a  foreign  country,  in  order  to  raise  money  to  refit.  But  this 

(a)  Sect.  5.     Provided  always,  that  if  in  ship  and  freight,  and  warrant  of  arrest  had 

any  such  cause  the  plaintiff  do  not  recover  been  served  upon  the  freight  at  the  suit  of 

20Z.,  he  shall  not  be  entitled  to  any  costs,  the   bondholders,    and   there   were    owners 

charges,  or  expenses  incurred  by  him  therein,  before  the  court.     Held  also,  that  the  mort- 

unless  the  judge  shall  certify  that  the  cause  gagee  could  not  bar  payment  of  the  bond  out 

was  a  fit  one  to  be  tried  in  the  said  courts.  of  the  proceeds  of  the  ship  until  the  freight 

(6)  The  Gratitudine,  3  Rob.  A.  R.  '240,  was  in  the  registry. 

and  the  Jacob,  4  Rob.  A.  R.  245.     See  as  to  (c)  Pothier,   vol.   3,   p.   97  ;    Emerigon, 

the  extent  of  an  hypothecation  of  the  freight,  375;  Valin,  liv.  3,  tit.  5,  art.  8;  Bynker- 

the  last  section  of  this  chapter.     See  also  the  shoek,  c.  515;  Duke  of  Bedford,  2  Hagg. 

Percy,  3  Hagg.  418,  in  which  case  a  moni-  Adam.  Rep.  294.    The  consent  to  a  bottomry 

tion  to  bring  in  freight  was  refused  to  the  bond  of  a  managing  part-owner  binds  his 

mortgagee  of  a  ship,  the  ship  having  been  owners.     The  Royal  Arch,  Swab.  282. 

sold  to  defray  a  bottomry  bond  secured  upon  (rf)  2  Black.  Com.  p.  457,  c.  30,  s.  3. 
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opinion  may  well  be  doubted ;  for,  although  the  practice  of  lending 
money  upon  maritime  risks  at  a  high  premium  was  well  known  to 
the  Romans  before  the  time  of  Justinian,  yet  in  those  titles  of  the 
Digest  and  the  Code(/?)  which  expressly  treat  of  this  subject,  no 
mention  is  made  of  contracts  of  this  nature  entered  into  by  the 
master  of  a  ship  in  that  character,  according  to  the  practice  which 
has  since  universally  prevailed.  And  except  for  the  purpose  of 
securing  the  payment  of  maritime  interest,  actual  hypothecation  was 
not  necessary  to  give  the  creditor  a  claim  upon  the  ship,  as  I  have 
already  shown.  This  point,  however,  is  rather  a  matter  of  specula- 
tive curiosity  than  of  useful  research,  and  therefore  I  shall  pursue  it 
no  further. 

The  consideration  of  these  contracts,  when  made  by  the  owners  or 
part-owners  themselves,  does  not  properly  belong  to  this  place ;  their 
legality,  and  the  risks  which  the  lender  is  to  incur,  according  to  general 
rules,  are  very  ably  treated  by  Mr.  Park  and  Mr.  Serjeant  Marshall, 
in  their  chapters  on  Bottomry  and  Respondentia.  I  shall  only  mention 
such  circumstances  relating  to  them  as  are  connected  with  the  subject 
of  hypothecation  by  the  master ;  premising,  however,  that  a  total  loss, 
within  the  meaning  of  a  bottomry  bond,  cannot  happen  if  the  ship  exists 
in  specie,  although  it  may  be  so  much  injured  in  the  voyage  as  not  to 
be  worth  repairing  and  bringing  to  the  ultimate  place  of  destination,  so 
as  to  constitute  a  total  loss  within  the  meaning  of  a  policy  of  insurance 
on  the  ship  (q) . 

The  name  of  bottomry  has  been  sometimes  incorrectly  applied  to  a 
contract,  by  the  terms  of  which  the  ship  itself  is  not  pledged  as  a 
security,  but  the  repayment  of  money,  with  a  high  premium  for  the 
risk,  is  made  to  depend  upon  the  success  of  a  voyage  (r) .  This  is  rather 
a  loan  upon  a  particular  adventure,  to  be  made  by  a  particular  ship, 
than  a  loan  upon  the  ship  :  and  of  course  the  lender  has  only  the  per- 
sonal security  of  the  borrower  for  the  due  performance  of  the  contract. 
And  it  seems  that  loans  have  sometimes  been  made  in  this  manner,  and 
probably  also  with  a  pledge  of  the  ship  itself,  to  an  amount  exceeding 
the  value  of  the  borrower's  interest  in  the  ship,  and  such  a  contract  is 
still  legal  in  this  country  in  all  cases,  except  the  case  of  ships  belonging 
to  the  King's  subjects  bound  to  or  from  the  East  Indies;  as  to  which 
the  legislature  has  enacted,  "  That  all  sums  of  money  lent  on  bot- 
tomry, or  at  respondentia,  upon  any  ship  or  ships  belonging  to  His 
Majesty's  subjects  bound  to  or  from  the  East  Indies,  shall  be  lent  only 
on  the  ship,  or  on  the  merchandise  or  effects  laden,  or  to  be  laden,  on 
board  of  such  ship,  and  shall  be  so  expressed  in  the  condition  of  the 
bond,  and  the  benefit  of  salvage  shall  be  allowed  to  the  lender,  his 
agents  or  assigns,  who  alone  shall  have  a  right  to  make  assurance  on 
the  money  so  lent ;  and  no  borrower  of  money  on  bottomry,  or  at 

(;>)  De   Nautico    Fsenore  :    Dig.   22,   2 ;         (q)  Thompson  v.  Royal  Exchange  As- 
and   Codex,   4,   33.      See  on   this  subject,     surance  Company,  1  M.  &  S.  81. 
Park,  ch.  21  j  Guidon,  ch.  18  ;  Emerigon,         (r)  Three  forms  of  bonds  of  this  sort  are 
torn.  2,  p.  380 ;  arid  stat.  6  Geo.  1,  c.  18,    printed  in  the  Appendix  to   the  Treatise  of 
s.  12.  the  Dominion  of  the  Sea,  and  Body  of  Sea 

Law,  p.  659,  &c. 


CHAP,  in.]  Repairs  and  Necessaries,  127 

respondentia,  as  aforesaid,  shall  recover  more  on  any  assurance  than 
the  value  of  his  interest  in  the  ship,  or  in  the  merchandises  or  effects 
laden  on  board  of  such  ship,  exclusive  of  the  money  so  borrowed;  and 
in  case  it  shall  appear  that  the  value  of  his  share  in  the  ship,  or  in  the 
merchandises  or  effects  laden  on  board,  doth  not  amount  to  the  full 
sum  or  sums  he  hath  borrowed  as  aforesaid,  such  borrower  shall  be 
responsible  to  the  lender  for  so  much  of  the  money  borrowed  as  he  hath 
not  laid  out  on  the  ship  or  merchandises  laden  thereon,  with  lawful 
interest  for  the  same,  together  with  the  assurance  and  all  other  charges 
thereon,  in  the  proportion  the  money  not  laid  out  shall  bear  to  the 
whole  money  lent,  notwithstanding  the  ship  and  merchandises  be  totally 
lost"  (s) .  This  statute  was  introduced  for  the  protection  of  the  trade  of 
the  East  India  Company ;  and  its  rules  must  be  complied  with  in  the 
case  of  bottomry  by  the  master. 

By  a  former  statute,  all  contracts  or  agreements  made  by  any  of  His 
Majesty's  subjects,  or  any  persons  in  trust  for  them,  upon  the  loan  of 
any  money  by  way  of  bottomry  on  any  ship  in  the  service  of  foreigners 
bound  or  designed  to  trade  within  the  limits  of  the  East  India  Com- 
pany's charter,  or  of  supplying  such  ships  with  any  provisions,  stores, 
or  necessaries,  are  made  wholly  void  (t) .  This  statute  also  applies  to 
contracts  of  bottomry  by  the  master. 

With  regard,  however,  to  contracts  of  this  sort,  made  by  the  owners 
themselves  in  this  country  before  the  beginning  of  a  voyage,  by  the 
terms  of  which  the  ship  is  pledged  as  a  security,  it  should  be  observed, 
that  the  lender  has  not  the  same  convenient  and  advantageous  remedy 
by  suit  in  the  Admiralty  against  the  ship  [u],  as  he  has  in  the  case  of 
hypothecation  for  necessaries  by  the  master  in  a  foreign  port ;  and  if 
the  contract  relate  to  a  British  ship,  and  purport  to  be,  either  a  present 
assignment  of  the  ship,  liable  to  be  defeated  on  repayment  of  the  money 
due  at  the  end  of  the  voyage,  or  a  future  assignment,  to  take  effect 
only  upon  failure  of  such  payment,  it  seems  that  a  compliance  with 
the  provisions  of  the  Register  Acts  mentioned  in  a  preceding  chapter 
with  regard  to  the  transfer  of  property  in  ships,  is  essential  to  the 
validity  of  the  contract. 

Neither  does  there  seem  any  mode  by  which  a  person,  who  advances 
money  at  respondentia  upon  goods  laden  and  to  be  laden  on  board  a 
ship  on  an  outward  and  homeward  voyage,  can  resort  for  the  payment 
of  his  debt  to  the  specific  goods  that  may  be  brought  back  (x) .  In  a 
case  of  money  lent  to  the  master  of  an  East  India  ship,  who  executed 
a  bond  in  the  form  (y)  commonly  used  on  such  occasions,  and  having 
taken  out  goods  from  this  country  and  sold  them  in  India,  and  brought 
back  others  purchased  there  with  the  proceeds  of  the  first,  became  a 


(*)  19  Geo.  2,  c.  37,  s.  5.  is  not  noticed.  It  was  a  case  of  loan  in 

(f)  7  Geo.  1,  stat.  1,  c.  21,  s.  2.  England  at  respondentia,  and  the  parties 

(u)  Diet.  Accord,  by  Holt,  C.  J.,  in  were  British  subjects.  See  the  Aline, 

Johnson  v.  Shippen,  2  Ld.  Raym.  983;  and  1  W.  Rob.  121  ;  the  Jenny,  2  W.  Rob.  5; 

by    Lawrence,    J.,  in   the    case    of    Busk  and   Ladbroke  v.    Cricket  t,   2  Term  Rep. 

v.   Fearon,    B.  R.    Mich.   T.,   44   Geo.    3.  649. 

This  case  is  shortly  reported    in   4  East,  (#)  2  Black.  Com.  458. 

319,  but  this  dictum   of  the   learned  judge  (y}  See  Appendix. 
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bankrupt  before  he  had  repaid  the  loan,  and  while  part  of  the  goods 
and  the  money  produced  by  the  sale  of  another  part  remained  in  the 
hands  of  the  East  India  Company,  in  whose  warehouses  they  were 
deposited  for  sale,  according  to  the  rules  of  that  trade ;  the  Court  of 
Chancery  sent  the  following  question  for  the  determination  of  the 
Court  of  King's  Bench — viz.,  "Whether  the  lender  had  by  law,  in 
respect  to  the  money  remaining  due  to  him  on  the  bond,  any  lien  upon 
or  interest  in  the  money  or  goods  remaining  in  the  hands  of  the  com- 
pany, or  either  of  them ;  and  whether  the  same,  or  either  of  them, 
were  by  law  liable  to  satisfy  what  so  remained  due  ?"  The  Court  of 
King's  Bench  determined  the  question  in  the  negative  (z) .  It  may  be 
observed,  that  the  instrument  used  on  this  occasion  does  not  contain  a 
direct  and  formal  pledge  of  the  goods. 

A  contract  of  hypothecation  made  by  the  master  does  not  transfer 
the  property  of  the  ship,  but  only  gives  the  creditor  a  privilege  or 
claim  upon  it,  to  be  carried  into  effect  by  legal  process  (a) .  It  is  con- 
trary, therefore,  to  the  nature  of  hypothecation,  admitting  the  master's 
power  to  hypothecate  the  cargo  (as  will  be  presently  mentioned)  (b) , 
that  he  should  engage  to  deliver  the  cargo  in  the  first  instance  into 
the  hands  of  the  lender's  appointee,  at  the  place  of  destination,  so  as  to 
enable  him  to  sell  it  and  receive  the  proceeds  for  the  use  of  the  lender, 
without  giving  the  merchant  an  opportunity  of  taking  it  into  his  own 
hands  upon  discharging  the  incumbrance ;  and  consequently  the 
master  has  no  power  to  enter  into  such  an  engagement  (c) . 

A  contract  of  this  sort  is  one  of  those  matters  which  are  technically 
called  Choses  in  Action,  and  therefore  the  duty  that  may  be  created  by 
it  is  not  assignable  by  the  common  law  of  England,  so  as  to  enable  an 
assignee  to  sue  upon  it  in  his  own  name,  or  to  set  off  the  amount 
against  a  demand  upon  himself,  in  our  courts  of  common  law  ;  although 
such  an  assignment  may  be  made  available  in  a  court  of  equity  :  and 
it  is  questionable  whether  a  demand  arising  out  of  such  a  contract  can 
be  made  the  subject  of  a  set-off  under  the  statutes  in  the  hands  of 
the  original  party  (d) .  In  the  Admiralty,  a  bottomry  bond  is  a 
negotiable  interest,  which  may  be  transferred  and  put  in  issue  by  the 
person  so  acquiring  it  (e) . 

It  is  obvious  that  a  loan  of  money  upon  bottomry,  while  it  relieves 
the  owners  from  many  of  the  perils  of  a  maritime  adventure,  deprives 
them  also  of  a  great  part  of  the  profits  of  a  successful  voyage ;  and 
therefore,  in  the  place  of  the  owner's  residence,  where  they  may  exer- 
cise their  own  judgment  upon  the  propriety  of  borrowing  money  in  this 
manner,  the  master  of  the  ship  is  by  the  maritime  law  of  all  states 


(z)  Busk    v.     Fear  on    and    others,     4         (b)  Post,  p.  139. 

East,  319.     See  Glover  v.  JBluck,   3   Burr.         (c)  Johnson  v.  Greaves,  2  Taunt.  344. 
1394.  (d)  Marshall  v.    Wilson,   at  Guildhall, 

(a)  See    Johnson  v.    Shippen,    2    Lord  Dec.  18,   1811,  before  Lord  Ellenborough, 

Raym.    984.     See    the  judgment   of   Lord  Chief  Justice. 

Stowell  in  the  Tobago,  5  Rob.  222,  and  of        (e)  The    Rebecca,    5  Rob.    Adm.    Rep. 

the  Court  of  C.  P.  in  Stainbank  v.  Penning,  102. 
11  C.  B.  51.     Stainbank  v.   Shcpperd,  13 
C.  B.  418 ;  22  L.  J.  (N.  S.)  Ex.  341. 
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precluded  from  doing  it,  so  as  to  bind  the  interest  of  his  owners,  with- 
out their  consent  (/). 

The  meaning  of  the  words  "place  of  residence"  (la  demeure  des 
proprietaires}  has  given  occasion  to  some  questions  in  France.  With 
us,  I  apprehend,  the  whole  of  England  is  considered  for  this  purpose 
as  the  residence  of  an  Englishman;  at  least,  before  the  commence- 
ment of  a  voyage.  Ireland  has  been  held  to  be  a  foreign  country, 
in  the  case  of  an  English  ship  hypothecated  by  the  master  there  in 
the  course  of  a  voyage  (g).  But  doubt  may  be  entertained,  whether 
the  incorporation  of  Ireland  with  this  country  by  the  Act  of  Union, 
may  not  have  the  effect  of  altering  the  rule  (h) .  The  Court  of  Ad- 
miralty, not  long  ago,  granted  its  warrant  to  arrest  a  ship  on  a  bot- 
tomry bond  executed  at  Jersey,  for  the  repairs  and  outfit  by  a  person 
who  was  both  master  and  owner  (i) .  In  the  bond  this  person  was 
described  as  of  London,  and  the  ship  as  of  Jersey.  The  authority  of 
the  court  to  hold  cognizance  of  the  cause  does  not  appear  to  have 
been  disputed  by  the  owner;  and  in  the  result  the  ship  was  sold 
under  a  decree  of  the  court.  In  a  later  case  (k),  wherein  it  appeared 
that  a  Spanish  ship,  on  a  voyage  from  Alicant  to  London,  put  into 
Corunna  to  repair,  and  that  the  master,  being  unknown  and  without 
credit,  gave  a  bottomry  bond  there  for  money  advanced  to  defray  the 
expenses — Lord  S  to  well  decided  that  the  bond  was  valid,  and  in  the 
course  of  his  judgment  observed,  "It  was  not  in  the  same  province 
of  that  distracted  kingdom  that  the  transaction  took  place,  nor  could 
the  master,  under  the  circumstances  in  which  he  was  placed,  have 
applied  to  his  owners  for  assistance ;"  and  added,  "  It  is  true  that  it  is 
usually  required,  as  a  condition  necessary  to  the  validity  of  bonds  of 
this  kind,  that  they  should  be  executed  in  a  foreign  port,  but  the  law 
does  not  look  to  the  mere  locality  of  the  transaction.  The  validity  or 
invalidity  of  the  bond  does  not  rest  on  that  circumstance  only,  but 
upon  the  extreme  difficulty  of  communication  between  the  master  and 
his  owners.  The  difficulty  of  communication  was,  in  fact,  greater 
than  if  the  ship  had  been  in  a  foreign  port.  If  the  policy  of  the 
law,  in  allowing  this  authority  to  the  master  to  hypothecate  his  ship 
and  cargo,  is  founded  on  the  extreme  difficulty  of  communication 
with  his  owners,  there  is  no  reason  for  saying  that  there  was  not 
abundance  of  difficulty  to  authorize  him  to  do  so  in  the  present 
instance." 

Where  a  bottomry  bond  was  given  at  Plymouth  by  the  master  of 
a  British  ship,  the  owner  of  which,  during  its  voyage  to  the  East 


(/)  Hanseatic      Ordinance,     art.      58;     K.  B.  207,  the  hypothecation  was  made  in 
Hauseatic   Ordinance   of  1614,  tit.   6,   art.     Ireland. 

1  ;    French  Ordinance,  liv.    2,  tit.    1,    Du         (h)  See    the  judgment    in    the   Rhada- 
Capitaine,  art.  17,  and  liv.  3,  tit.  5,    Des    manthe,  1  Dods.  201. 
Contrats   a   la   grosse,  art.   8;    Emerigon,         (i)  The  Barbara,  4  Rob.  1. 
torn.  2,  p.  424;  Molloy,  book  2,  ch.  11,         (£)  La  Ysabel,\  Dods. 273.  The  Baboon, 
sect.  14;  Weskett,  tit.  Bottomry,  sects.  20,     4  Hob.  1.   The  Oriental,!  Moore,  P.  C.  459. 
23  ;  Lister  v.  Baxter,  2  Stra.  095.  The  Bonaparte,  8  Moore,  P.  C.  459.     See 

(g)  In  Menetone  v.  Gibbons,  3  Term  Rep.     Glascott  v.  Lung,  2  Phillips,  321 ;  cargo  ex 

Sultan,  Swab.  504. 
K 
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Indies,  had  died  insolvent,  his  personal  representative  not  having 
administered,  and  declining  to  make  advances,  the  learned  Judge  of 
the  Court  of  Admiralty  entertained  no  doubt  of  his  jurisdiction  (/) . 
More  recently  he  has  refused  to  support  a  bottomry  bond  given  by 
the  master,  with  the  consent  of  the  owner,  upon  a  British  ship  lying 
in  a  British  port  for  a  new  voyage,  on  the  ground  that  it  would  create 
without  necessity  a  secret  lien  on  the  ship,  to  the  prejudice  of  sub- 
sequent bond  fide  mortgages  (m) .  But  a  bond  given  by  a  British 
subject  on  the  occasion  of  his  purchasing  a  British  ship  abroad,  and 
raising  money  for  her  outfit  to  return  home  and  for  a  new  voyage, 
has  been  upheld  (n) . 

With  regard  to  a  foreign  country,  the  rule  appears  to  be,  that  if 
the  master  of  a  vessel  has  occasion  for  money  to  repair  or  victual  his 
ship,  or  for  any  other  purpose  necessary  to  enable  him  to  complete 
the  enterprise  in  which  she  is  engaged,  whether  the  occasion  arises 
from  any  extraordinary  peril  or  misfortune  (o),  or  from  the  ordinary 
course  of  the  adventure,  he  may,  if  he  cannot  otherwise  obtain  it, 
borrow  money  on  bottomry  at  maritime  interest,  and  pledge  the  ship, 
and  the  freight  to  be  earned  in  the  voyage,  for  repayment  at  the 
termination  of  the  voyage.  When  this  is  done,  the  owners  are  never 
personally  responsible  (p).  The  remedy  of  the  lender  is  against  the 
master  of  the  ship. 

But  if  the  person  who  thus  advances  money  does  not  choose  to 
take  upon  himself  the  risk  of  the  ship's  return,  and  will  be  content 
not  to  demand  maritime  interest,  there  seems  to  be  no  reason  why 
the  master  should  not  pledge  both  the  ship  itself  and  the  personal 
credit  of  the  owner.  And  in  a  case  which  came  before  Sir  John 
Strange,  Master  of  the  Rolls,  wherein  a  man,  who  had  advanced 
money  to  refit  a  ship  in  distress  at  Jamaica,  and  had  taken  from  the 
master  both  a  deed  of  hypothecation  of  the  ship,  and  bills  of  exchange 
upon  the  principal  owner  in  England,  for  the  amount  of  the  sum  ad- 
vanced, claimed  payment  of  the  owners  personally,  the  ship  having 
been  captured  on  her  voyage  home,  it  was  decreed  that  he  should  re- 
cover the  money ;  and  it  is  said  also,  that  the  ship  was  thought  to  be 
well  hypothecated  (q) .  But  it  has  been  recently  decided  that  the 
master  has  no  authority  to  hypothecate  the  ship  to  secure  advances 
for  repairs,  unless  repayment  be  made  to  depend  on  the  arrival  of  the 


(Z)  The  Trident,  1  W.  Rob.  29.     And  see  in  the  registrar's  book,  that  the  defendant 

'Wallace  v.  Fielden,  the  Bristol,  7  Moore,  Bragington   said   in    his   answer,    that    he 

P.  C.  398,  as  to  the  master's  duty  to  com-  believed   20   per   cent,    was  added  to    the 

municate,  where  the  means  exist,  with  his  actual   expense,  to   make  up  the  sum  for 

owners.  which  the  deed  of  hypothecation  was  given  ; 

(m)  The  Royal  Arch,  Swab.  269.  but  this  does  not  seem  to  have  been  proved. 

(n)  The  Helgoland,  Swab.  491.  The  deed  of  hypothecation,  as  stated  in  the 

(0)  The  Gauntlet,  3  W.  Rob.  82.    The  plaintiff's  bill,  was  for  payment  absolutely, 

Prince  George,  4  Moore,  P.  C.  21.  and  not  upon  condition  of  the  ship's  safe 

(p)  Molloy,  book  2,  ch.  11,  s.  11.  arrival  in  England,  and  the  deed  was  proved 

(q)  Samsun  v.  Bragington,  1  Ves.  443.  in  the  cause. 
It  appears  by  the  entry  of  the  proceedings 
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ship  (r) .  A  bottomry  bond  may  be  given  to  a  person  who,  without 
actually  advancing  money,  has  pledged  his  credit  for  the  expenses  of 
the  ship  (s) . 


6.  Requisites  to  Validity  of  Bottomry  Securities. 

It  is  necessary,  however,  to  the  validity  of  a  bond  securing  mari- 
time interest,  that  the  money  should  be  originally  advanced  upon 
the  credit  of  the  ship.  If  it  be  originally  advanced  upon  the  credit 
of  the  owner,  and  such  a  bond  be  afterwards  given,  in  consequence 
of  doubt  arising  as  to  his  responsibility,  even  before  the  ship  leaves 
the  place  of  advance,  the  bond  will  be  invalid  (t) . 

It  is  no  objection  to  the  validity  of  such  a  bond  that  it  happens 
to  be  given  to  the  consignees  of  the  cargo  by  a  master  appointed 
by  themselves ;  the  necessity  of  such  appointment  and  of  borrowing 
by  hypothecation,  and  the  fairness  of  the  transaction,  being  esta- 
blished (u) . 

It  has  been  doubted  even  whether  a  master  substituted  by  under- 


(r)  Stainbank  v.  Penning,  11  C.  B.  88. 
It  was  held  in  that  case,  that  the  bond 
being  void  so  far  as  it  gave  any  right  in 
or  against  the  ship,  the  plaintiffs  had  no 
insurable  interest.  In  the  case,  Stainbank 
v.  Shepherd,  Ex.  Ch.  22  L.  J.  (N.  S.)  Exch. 
341 ;  13  C.  B.  418,  in  which,  the  facts  being 
the  same,  a  bill  of  exceptions  had  been 
tendered  at  the  trial,  Baron  Parke,  in  deli- 
vering the  judgment  of  the  court,  observed :  — 
"  Precedent  and  authority  show  that  it  is 
essential  to  hypothecation  that  the  sea-risk 
should  be  incurred  by  the  lender,  and  that 
the  pledge  should  take  effect  only  in  the 
event  of  the  ship's  safe  arrival.  The  Nelson, 
1  Hagg.  169;  the  Atlas,  2  Hagg.  48;  the 
Emancipation,  1  Wm.  Rob.  121.  The  judg- 
ment of  the  Court  of  Common  Pleas,  in 
Stainbank  v.  Penning,  shows  Samsun  v. 
Bragington,  the  only  case  of  a  contrary 
aspect,  to  be  unsatisfactory.  This  court 
agrees  that  it  is  so,  and  also  that  Lord 
Tenterden's  opinion,  Abbott,  8  Ed.  156  (as 
above),  supposed  to  have  been  expressed  on 
the  authority  of  Samsun  v.  Bragington,  was 
not  well  founded.  We  intimate  no  doubt  that 
a  bottomry  bond  may  be  given  at  the  same 
time  with,  and  as  a  collateral  security  for, 
bills  of  exchange  drawn  on  the  owner.  The 
Emancipation,  1  Wm.  Rob.  121.  If  neces- 
saries can  be  provided  on  the  personal  credit 
of  the  owners,  or  on  a  bill  drawn  on  them 
by  the  master,  a  bottomry  bond  cannot 
afterwards  be  given  to  secure  the  same  debt, 
because  the  necessity  of  hypothecating  the 
ship,  is  the  condition  of  the  master's  autho- 
rity. The  Augusta,  1  Dods.  283.  Bills  of 
exchange  may  be  drawn  on  account  of  the 

K 


supply,  and  a  bottomry  bond  given  at  the 
same  time  as  a  collateral  security,  in  this 
sense,  that  if  the  bills  are  honoured — the 
Nelson,  I  Hagg.  174— the  bottomry  is  dis- 
charged ;  and  though  the  ship  arrive  the 
maritime  interest  is  not  payable ;  if  dis- 
honoured, the  amount  is  payable  on  arrival 
by  means  of  the  remedy  against  the  ship, 
and,  in  that  case,  with  maritime  interest. 
The  Catherine,  3  Hagg.  253;  the  Eman- 
cipation, 1  Wm.  Rob.  121;  the  Alias, 
1  Wm.  Rob.  121.  So  that  in  that  event, 
if  the  bills  are  accepted,  the  creditor  has  a 
double  remedy  against  the  person  of  the 
debtor  and  against  the  ship.  But  the  law 
will  not  allow  the  creditor  to  have  a  direct 
remedy  on  the  bond  itself,  against  the  owner 
as  well  as  the  ship  ;  and  it  makes  it  essential 
to  the  remedy  against  the  ship  that  it  should 
be  contingent  on  its  safe  arrival,  and  this 
whether  maritime  interest  is  or  is  not  re- 
quired." 

(s)  The  Royal  Arch,  Swab.  279. 

(«5  The  Augusta,  1  Dods.  283;  theWave, 
15  Jur.  518;  Gore  v.  Gardiner,  3  Moo. 
P.  C.  79.  But  where  it  is  clear  that  the 
advances  were  made  on  the  faith  of  a  lien 
on  the  ship,  according  to  the  law  of  the 
country,  or  when  of  small  amount,  although 
originally  made  without  express  stipulation 
for  a  bond,  they  may  be  covered  by  one 
subsequently  given.  The  Alexander,  1 
Dods.  A.  R.  280.  The  Vibilia,  1  Rob.  1 . 
Smith  v.  Gould,  P.  C.  6  Jur.  543.  The 
Royal  Arch.  Swab.  278. 

(u)  The  Alexander,  1  Dods.  278;  the 
Rubicon.  3  Hagg.  9. 
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writers,  after  abandonment  by  the  owners,  cannot  give  a  valid 
bottomry  bond  (t) .  Bonds  given  by  masters  substituted  by  the 
British  cousul  at  a  foreign  port,  and  even  given  by  the  consul  him- 
self, after  a  new  master,  in  a  case  of  great  emergency,  had  been 
appointed  by  him,  have  been  supported  against  a  claimant  on  a  bond 
of  prior  date  (u) .  So  also  has  a  bond  given  by  a  master  who  had 
been  confined  by  a  mutinous  crew,  though  given  to  cover  charges 
incurred  when  he  was  out  of  possession,  and  which  the  bondholder 
had  incurred  without  his  authority  (v) .  These  securities  are  the 
creatures  of  necessity  and  distress,  and  may  be  expected  to  assume 
different  shapes,  which  cannot  be  limited  except  by  the  condition  of 
a  faithful  and  beneficial  discharge  of  the  authority  exercised  in 
granting  them,  as  being  necessary  for  the  preservation  of  property. 
A  bottomry  bond  given  to  the  charterer  of  a  ship  was  supported  by 
Lord  Stowell,  although  there  was  a  consignee  of  the  ship  at  the  port, 
the  latter  not  being  willing  to  make  the  advances  (w) .  When  a 
bottomry  bond  had  been  given  to  the  agent  (x)  of  the  owner,  and  it 
was  objected  that  the  agent  was  bound  to  supply  the  necessary  funds 
for  the  disbursements  of  the  ship  without  bottomry  security,  the  same 
learned  judge  said — "  The  case  of  necessity,  which  is  the  foundation 
of  a  bottomry  bond,  does  not  arise  where  there  is  a  credit  existing  on 
which  money  can  be  obtained  without  resorting  to  the  real  security 
of  the  ship.  At  the  same  time,  I  will  not  take  upon  myself  to  lay  it 
down  as  an  universal  proposition,  that  an  agent  may  not,  under  any 
circumstances,  take  the  security  of  a  bottomry  bond.  Cases  may 
possibly  arise  in  which  an  agent  may  be  justified  in  so  doing.  It  can 
be  no  part  of  his  duty  to  advance  money  without  a  fair  expectation 
of  being  reimbursed ;  and  if  he  finds  it  unsafe  to  extend  credit  to  his 
employers  beyond  a  certain  reasonable  limit,  he  may  then  surely  be 
at  liberty  to  hold  his  hand,  and  to  say,  '  I  give  up  the  character  of 
agent/  and,  as  any  other  merchant  might,  to  lend  his  money  upon 
bond,  to  secure  its  payment  with  maritime  interest." 

But  a  person  indebted  to  the  owners  of  a  vessel  cannot  lend  money 
to  her  master  on  bottomry  (y).'  He  should  satisfy  his  debt,  and  there 
would  be  no  necessity  for  the  bond. 

There  is  no  settled  form  of  contract  in  use  on  these  occasions. 
Sometimes  an  instrument  in  the  form  of  a  bond,  at  others  in  the 
form  of  a  bill  of  sale,  at  others  of  a  different  shape,  is  made  use 
of  (z) )  but,  whatever  the  form,  the  occasion  of  borrowing,  the  sum_, 


(0  The  Kennersley  Castle,  3   Hagg.   1.  (y)  The  Hebe,  2  W.  Rob.  146. 

Lord  Cochrane,  2  W.  Rob.  320.  (z)  The  reader  will  find  in  the  Appendix 

(?/)  The  Zodiac,  1  Hagg.  320;  the  Cyn-  two  different  forms  used  in  the  same  voyage, 

thin,  16  Jur.  748.  one  at  Bombay,  the  other  at  the  Cape  of 

(v)  The  Gauntlet,  3  W.  Rob.  82.  Good  Hope.  In  Johnson  v.  Shippen,  2  Lord 

(w)  The  Kelson,  1  Hagg.  169.  Raym.  982,  the  hypothecation  was  by  a  bill 

(a;)  The  Hero,  2  Dods.  139.  The  Oriental,  of  sale,  Portsea,  2  Hagg.  Adm.  Rep.  84  ;  in 

7  E.  &  M.  476.    Upon  the  3  &  4  Viet.  c.  65,  Menetone  v.  Gibbons,  3  Term  Rep.  267,  it 

s.  (>,  it  has  been  held  that  an  agent  for  a  ship,  was  by  bond. 

being  also  part-owner,  may  sue  in  rent  for 

necessaries  supplied  to  it.  The  West  Fries- 
land,  Swab.  454. 
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the  premium,  the  ship,  the  voyage,  the  risks  to  be  borne  by  the 
lender,  and  the  subjection  of  the  ship  itself  as  security  for  the  pay- 
ment, ail  usually  are  and  properly  ought  to  be  expressed. 

It  is  absolutely  necessary  that  the  liability  of  the  lender  to  the  sea 
risks  should  appear  or  be  fairly  collected  or  implied  from  the  instru- 
ment, otherwise  the  reservation  of  maritime  interest  will  render  the 
security  void,  on  the  ground  of  usury,  not  only  as  a  charge  upon  the 
ship,  but  also  against  the  person  of  the  borrower  (a) .  Maritime 
interest  is  not  essential  to  its  validity,  though  a  stipulation  for  an 
ordinary  rate  of  interest  will  be  a  material  circumstance  in  deter- 
mining whether  maritime  risk  was  intended  (b). 

If  sea  risk  be  directly  expressed,  a  stipulation  that  the  ship  shall 
be  insured  for  the  voyage  by  the  lenders,  and  the  premium  be  repaid 
by  the  borrowers,  may  not  be  thought  material  (c) .  And  where  an 
instrument  called  a  bottomry  bond  contained  an  express  clause  that 
the  sum  secured  should  be  paid  within  thirty  days  after  intelligence 
of  the  loss,  Lord  Stowell  doubted  his  jurisdiction  to  entertain  the 
suit  at  all,  and  dismissed  it,  on  the  ground  that  the  very  essence  of 
bottomry,  which  alone  could  give  jurisdiction  to  the  Admiralty, 
was  wanting  (d) . 

From  this  sentence  an  appeal  was  presented  to  the  delegates,  and 
that  court,  after  directing  a  search  for  precedents,  decided  that  as  the 
maritime  interest  was  reserved,  and  maritime  risk  (e)  excluded  from 
the  bond,  it  was  void.  But  these  instruments  being  the  language  of 
commercial  men,  and  not  of  lawyers,  will  receive  a  liberal  construc- 
tion to  give  effect  to  the  intention  of  the  parties  (/) .  Thus  in  an 
action  on  a  policy  of  insurance,  where  the  plaintiff  in  his  declaration 
alleged  his  interest  to  be  bottomry,  setting  out  the  bond  in  which 
was  the  following  clause — "  I  do  further  hereby  bind  myself  and 
schooner  brig  Clarence,  her  freight  and  cargo  of  every  kind,  to  the 
full  and  complete  payment  of  the  said  sum,  with  all  charges  thereon, 
in  eight  days  after  my  arrival  at  the  afore- mentioned  port  of  London ; 
and  I  do  hereby  make  liable  the  said  vessel,  her  freight  and  cargo, 
whether  she  do  or  do  not  arrive  at  the  above-mentioned  port  of 
London,  in  preference  to  all  other  claims,  until  such  sum,  with  12/. 
per  cent,  bottomry  premium,  be  paid" — the  Court  of  Common  Pleas, 
upon  demurrer,  decided  that  it  was  not  bottomry,  and  gave  judgment 
for  the  defendant.  The  case  being  brought  by  writ  of  error  before 
the  Court  of  King's  Bench,  that  judgment  was  reversed ;  and  Lord 
Tenterden  said,  "We  are  all  satisfied  that  our  judgments  must  be  for 
the  plaintiffs.  Of  course,  no  person  can  be  entitled  to  the  periculi 
pretium  who  does  not  take  upon  himself  the  risk  of  the  voyage — but 
it  is  not  necessary  that  his  doing  so  shall  be  declared  expressly,  and 
in  terms,  though  this  is  often  done  :  it  is  sufficient  that  the  fact  can 


(a)  2Hagg.  bl ,  Atlas.   The  Indomitable,         (c)  The  Indomitable,  Swab.  44. 
Swab.  44.  (d)  2  Hagg.  57. 

(6)  The  Emancipation,  1  Wm.  Rob.  124.         (e)  2  Hagg.  55. 

The  Indomitable,  ubi  supra.    The  Royal        (/)  Si/monds  v.  Hodgson,  6  Bing.  114; 

Arc h,  Swab.  279.  3  B.  &  Ad.  50. 
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be  collected  from  the  language  of  the  instrument  considered  in  all  its 
parts.  In  this  case,  if  the  words  '  instead  of  eight  days  after  my 
arrival'  had  been  f  eight  days  after  my  ship's  arrival/  there  could 
have  been  no  doubt  that  the  lender  took  upon  himself  the  peril  of  the 
voyage,  if  there  be  not,  in  some  part  of  the  instrument,  some  matter 
denoting  a  contrary  intention.  Now  the  personal  arrival  of  the 
master  unconnected  with  the  ship,  is  a  matter  which  it  cannot  be 
supposed  that  either  party  contemplated ;  it  cannot  be  supposed  that 
the  lenders  looked  to  him  personally,  or  to  his  personal  means — nor 
that  he  intended  to  pledge  himself  personally  and  absolutely  for  the 
payment,  without  regard  to  the  means  with  which  he  might  be  fur- 
nished by  the  ship  and  her  freight;  we,  therefore,  are  of  opinion 
that  the  words  '  my  arrival'  must  be  understood  to  mean  my  arrival 
with  the  ship,  or  my  ship's  arrival.  With  respect  to  the  words 
'  1  do  hereby  make  liable  the  said  vessel,  her  freight  and  cargo, 
whether  she  do  or  do  not  arrive  at  the  above-mentioned  port  of 
London,'  we  think  these  words  were  intended  to  provide  only  for  the 
ship's  arrival  at  some  other  than  the  destined  port,  and,  in  such  an 
event,  to  give  the  lenders  a  claim  on  the  ship  in  preference  to  other 
claims ;  it  cannot  be  intended  to  provide  for  the  case  of  the  loss  of 
the  ship,  because  in  that  event  there  would  be  nothing  on  which  a 
pledge  could  operate,  or  a  preference  be  claimed." 

A  bottomry  bond  may  be  good  in  part,  and  bad  in  part  (g) . 

In  the  first  form  of  a  bottomry  bond  given  in  the  Appendix  to  this 
work,  it  will  be  seen  that  the  master  and  part-owner  of  the  ship 
binds  not  only  himself  and  his  ship,  but  also  his  co-owner  personally, 
which,  unless  authorized  by  such  co-owner's  deed,  previously  exe- 
cuted, he  had  no  power  to  do.  This,  indeed,  is  frequently  the  form 
of  the  instrument ;  and  though  it  be  inoperative  as  to  the  owners 
personally,  it  is  nevertheless  valid  as'against  the  master  and  the  ship. 
In  the  case  of  the  Nelson  (h),  Lord  Stowell  said,  "  One  objection  is 
that  it  binds  the  owners  personally  as  well  as  the  ship  and  freight — 
which  it  cannot  do.  Here  we  don't  take  this  bond  in  toto,  as  is  done 
in  other  systems  of  law,  and  reject  it  as  unsound  in  the  whole  if 
vicious  in  any  part;  but  we  separate  the  parts,  reject  the  vicious,  and 
respect  the  efficiency  of  those  which  are  entitled  to  operate.  The 
form  of  these  bonds  is  different  in  different  countries;  so  is  their 
authority.  In  some  countries  they  bind  the  owner  or  owners,  in 
others  not;  and  wrhere  they  do  not,  though  the  form  of  the  bond 
affects  to  bind  the  owners,  that  part  is  insignificant,  but  does  not  at 
all  touch  upon  the  efficiency  of  those  parts  which  have  an  ac- 
knowledged operation." 

Bills  of  exchange  drawn  by  the  master  on  the  owner,  as  security 
for  money  advanced  to  the  master,  though  accompanied  with  a  verbal 
engagement  by  him  that  the  ship  shall  be  liable,  cannot  be  con- 


(g)  The  Augusta,  1  Dods.283.     Smith  v.         (h)  1  Haggr.  176.     See  also  1  Hag*.  13; 
Gould,  6  Jur.  543.  P.  C.    The  Jonathan    3  Robs.;  1  Dods.  288;  2  Bods.  140. 
Goodhue,  Swab.  355. 
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sidered  as  an  instrument  of  hypothecation  (i) .  But,  although  a 
bottomry  bond  cannot  be  made  to  cover  advances  upon  the  personal 
security  of  the  borrower,  and  not  upon  the  exclusive  security  of  the 
ship,  yet  if  bottomry  be  originally  contemplated,  the  bond  will  not 
be  invalidated  by  taking  bills  of  exchange  at  the  same  time  by  way 
of  collateral  security  (k) . 


7.  Must  be  for  Relief  of  Ship's  Necessities. 

It  is  equally  clear  that  the  master  cannot  charge  the  ship  by  any 
instrument  of  hypothecation  for  any  debt  of  his  own.  The  attempt 
would  be  a  fraud  in  him,  and  those  who  should  aid  him  to  do  so  would 
be  parties  to  the  fraud ;  and  therefore  the  fairness  of  the  loan  may  be 
made  the  subject  of  inquiry  and  contest,  if  justice  require  it.  But 
provided  the  ship  has  been  in  a  state  of  want,  and  the  money  fairly 
advanced  to  the  master  to  relieve  her,  his  subsequent  misapplication 
of  it  will  not  deprive  the  lender  of  the  benefit  of  his  security  (/) . 

He  cannot  bind  her  for  charges  relating  to  the  outward  cargo, 
even  though  they  constitute  debts  properly  due  by  his  owners,  unless 
the  ship  might  be  arrested  for  them  (m),  nor  for  a  debt  incurred  in  a 
former  voyage  (ri),  if  the  former  voyage  be  distinct  from  the  voyage 
in  progress.  But  in  the  case  of  a  voyage  out  and  home,  he  may 
bottomry  for  debts  incurred  in  the  former  part  of  it  (o) . 

As  an  illustration  of  the  rule  that  the  master  cannot  bind  the  ship 
for  a  debt  of  his  own,  the  following  case  is  related  by  Loccenius  (p)  : 
— The  master  of  a  ship  being  in  a  Spanish  port,  and  having  exposed 
the  ship  to  seizure  by  his  neglect  to  comply  with  a  particular  regula- 
tion of  the  country,  entered  into  an  agreement  with  a  person  who 
was  supposed  to  possess  sufficient  influence  to  obtain  the  restitution 
of  the  ship,  to  pay  him  a  very  considerable  sum,  with  maritime 
interest,  if  he  should  procure  the  restitution  of  the  ship,  and  she 
should  afterwards  return  home  in  safety ;  and  for  securing  the  pay- 
ment executed  an  instrument  in  the  nature  of  a  bottomry  bond. 
Through  the  interest  of  the  person  with  whom  the  agreement  was 
made,  the  .ship  was  restored,  and  afterwards  returned  home  in  safety ; 
and  he  instituted  a  suit  against  the  ship  npon  the  instrument  executed 
to  him  by  the  master  ;  but  it  was  determined  that  the  ship  and  owners 
were  not  chargeable  by  this  contract. 


(i)  Exparte  Halkett,  3  Ves.  &  Beames,  Sir  W.  Scott,  in  the  case  of  the  Gratitudine, 

135  ;  19  Ves.  jun.  474 ;  2  Rose,  194  and  22.  3  Robs.  Adm.  Rep.  272. 

(k)  The  Augusta,   1    Dods.    283.      The  (?w)  The  Prince  George,  4  Moore,  P.  C. 

Jane,  ibid.  461.      The   Tartar,    1    Hagg.  21.     The  North  Star,  1  Lush.  45. 

The    St.   Catharine,   3    Hagg.   258.     The  (n)  The  Augusta,  1  Dods,  283.     Lochiel, 

Emancipation,    1    Wm.    Rob.    124.      The  2  Wm.  Rob.  45.     The  Osmanli,  3  W.  Rob. 

Ariadne,  ibid.  421.    The  Bonaparte,  3  Wm.  198.     The  Toivo,  1  E.  &  A.  R.  185. 

Rob.  306;  and  see  Stainbank  v.  Shepherd,  (o]  The  Edmond,  1  Lush,  p.  57.     Green 

11  C.  B.  51.  v.  Brigg*,  6  Hare,  359. 

(0  Dig.   14,  1,   7,  2;    Molloy,  book  2,  (p)  Lib.  2.  c.  6,  s.  12. 
c.  11,  s.    11.      See  also   the  judgment  of 
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It  may  be  questionable  whether  a  lender  on  bottomry  be  bound 
to  see  to  the  application  of  the  money  he  advances,  but  it  is  clear  that 
he  must  make  due  inquiry  to  ascertain  that  an  unprovided  necessity 
exists,  and  that  without  money  so  advanced,  the  ship  cannot  proceed 
on  her  voyage.  Accordingly,  where,  without  such  previous  inquiries, 
advances  were  made  on  bottomry  to  the  master  of  a  ship,  which  had 
arrived  with  a  considerable  cargo  in  a  foreign  port,  and  remained 
there  two  months,  the  repairs,  which  were  unimportant,  having  been 
completed  and  her  stores  furnished  before  the  advance,  although 
there  was  no  fraud  on  the  part  of  the  bondholder,  yet  as  there  was 
no  real  necessity  for  borrowing  at  maritime  interest,  the  bond  was 
not  supported  (q) .  But  where  repairs  are  necessary,  it  is  not  in- 
cumbent on  the  foreign  merchant,  before  he  advances  money  on 
bottomry,  to  calculate  the  expediency  of  incurring  the  expense  of 
them  (r).  And  the  necessity  for  borrowing  on.  bottomry  being  estab- 
lished, the  court  will  not  minutely  examine  what  was  done  in  pre- 
paring the  vessel  for  sea  (s). 

The  bond  must  be  given  by  the  master  acting  as  such  within  the 
scope  of  his  authority.  A  ship  was  freighted  and  insured  from 
London  to  Calcutta  and  back.  The  master  on  his  arrival  there, 
employed  certain  merchants,  upon  whom  he  had  a  limited  credit,  to 
procure  a  return  cargo.  This  credit  was,  however,  soon  exceeded, 
and  on  their  advice  he  took  a  cargo  to  the  Mauritius.  In  defiance 
of  letters  from  his  owners,  ordering  him  to  return  home,  he  after- 
wards made  several  intermediate  voyages,  and  having  returned  to 
Calcutta,  chartered  his  vessel  to  the  same  merchants,  who,  on  a  fresh 
cargo  to  the  Mauritius,  received  the  freight,  and  for  a  small  balance 
in  their  favour  took  from  him  a  bottomry  bond.  The  Court  of 
Admiralty  pronounced  against  the  bond.  The  advances  thus  made 
by  the  merchants  beyond  the  credit  limited  by  the  owners  were  held 
to  have  been  made  on  the  credit  and  responsibility  of  the  master. 
If  any  necessity  existed  for  a  loan  on  bottomry,  it  had  been  created 
by  the  merchants  themselves,  who  had  no  right  to  trust  to  his  re- 
presentations, or  aid  his  private  schemes  and  speculations  without 
authority  from  his  owners  (t) . 

A  bottomry  bond  executed  by  the  master  while  under  arrest,  at 
the  suit  of  the  bondholder,  has  been  held  valid,  it  not  appearing  to 
have  been  extorted  by  duress  (u)  ;  but  where  given  by  him,  upon  a 

(q}  The    Augusta,    1    Dod.    283.      The  the    master,    a   valid    hypothecation,   it  is 

Orelia,  3  Hagg.    75 ;  and    see    Heathorn  necessary  to  show  that  the    master  acted 

v.  Darling,   1    Moore,   P.   C.   Rep.   p.   5.  within   the   scope  of  his  authority;   or  in 

Soares  v.  Rahn,  3  Moore,  P.  C.  Rep.   1;  other  words,  that  the  advances  were  made 

and    Gore   \.    Gardner,   1    Moore,    P.    C.  for  repairs  or  supplies  necessary  for  effec- 

Rep.  76.     Stainbanh  v.  Fenning,  11   C.  B.  tuating  the  objects  of  the  voyage,  or   the 

safety  and   security  of  the  ship.     And   no 

(r)  The  Vibilia,  1  Wm.  Rob.  1.  presumption  should  arise  in  the  case  that 

(#)  The  Royal  Arch,  Swab.  269.  such  repairs  or  supplies  could  be  procured 

(t)  The  Reliance,*!  Hagg.  Adm.  Rep.  66.  on  reasonable  terms  with  the  credit  of  the 

In  the  case  of  the  Aurora,  the  doctrine  was  owner,    independent    of    such    hypotheca- 

summed  up  in  the   Supreme   Court  of  the  tion."— 1  Wheaton's  Rep.  96. 

United   States  in    the  following  terms  : —  (u)  Heart  of  Oak,  1  Wm.  Rob.  204. 
"To  make  a  bottomry  bond,  executed  by 
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threat  of  arrest,  for  supplies  previously  furnished  on  his  personal 
credit,  it  was  held  void  (v).  So  also  was  a  bond  given  to  discharge 
a  ship  from  arrest  or  detention — and  a  bond  pledging  the  ship  and 
binding  the  owners  personally,  although  the  Court  of  Admiralty  may 
sever  the  claims  (w) . 


8.  Proceedings  in  Admiralty  upon  them. 

Upon  the  arrival  of  the  ship  in  this  country,  if  the  loan  is  not 
repaid  within  the  time  prescribed,  the  agent  of  the  lender  applies  to 
the  Court  of  Admiralty,  with  the  instrument  of  contract,  and  a 
proper  affidavit  of  the  facts,  and  obtains  a  warrant  to  arrest  the  ship, 
and  cite  all  persons  interested  to  appear  before  the  court,  if  they 
think  proper  to  do  so(#).  If  in  the  course  of  the  proceedings  it 
becomes  necessary  to  sell  the  ship,  the  court  decrees  a  sale  to  be 
made  under  the  direction  of  its  own  commissioners,,  and  afterwards 
distributes  the  proceeds  among  the  different  claimants,  as  justice 
requires ;  and  this  may  be  done,  if  the  owners  or  persons  interested 
in  the  ship  do  not  appear  at  the  times  appointed  by  the  court; 
otherwise  their  absence  or  default  would  occasion  a  failure  of 
justice. 

This  proceeding  in  rem  against  the  ship  itself  is  the  proper  and 
peculiar  province  of  the  Court  of  Admiralty.  The  jurisdiction  of  the 
courts  of  common  law  is  exercised  by  suit  against  the  person  only 
(except  in  some  particular  cases  of  forfeiture  or  demands  of  the 
crown),  although  in  many  cases  judgment  is  ultimately  pronounced 
for  the  recovery  of  the  subject  of  dispute  in  specie. 

The  legality  of  the  proceedings  in  the  Court  of  Admiralty,  in  case 
of  such  hypothecation  by  the  master  in  a  foreign  country,  which  are 
calculated  to  administer  justice  in  a  manner  that  cannot  be  effected 
by  the  courts  at  Westminster  Hall,  has  been  recognised  by  those 
courts  in  a  variety  of  cases  (y),  and  is  now  fully  established. 

Such  proceedings  may  be  restrained  by  injunction  in  case  of  fraud, 


(v)   Gore  v.   Gardner,  3  Moore,  P.  C.  Merchant  Seamen's  Act,  7  &  8  Viet.  c.  112, 

Rep.  79;  and  see  as  to  liability  of  ship  to  s.  15.     See  the    Westmoreland,  2  W.  Rob. 

arrest,  the  Royal  Arch,  Swab.  278.  394. 

(10}  The  Augusta,  1   Dods.    283.     The  (y)  Bridgman's  case,    12  Jas.  1 ;   Hob. 

Royal    Arch,    Swab.    279.     The    Vibilia,  11;    Moor.  918;  1    Ro.   Ab.   530.      Scar- 

1    W.  Rob.    1.      The   N.    R.    Gotfabrick,  borough  v.  Lyrus,  3  Car.  1;   Latch.  352  j 

Swab.    344.      The    Lochiel,  2  Win.   Rob.  Noy,   95.      Ryal   v.    Rolle,    1    Atk.    175. 

34.     Smith  v.  Gould,  4  Moore,  P.  C.  21.  Corset  v.  Husely,  1  W.  &  M.  Comb.  135; 

JJobson  v.  Lyall,  8  Jur.  969  ;  3  Myl.  &  Cr.  Rep.  temp.  Holt,  48.     Benzen  v.  Jeffries, 

453,  (n.)  8  &  9  Wm.  3;  1  Lord  Raym.  152.     John- 

(x)  The   citation   is   generally   made    by  son  v.   Shippen,   2   Anne;  2   Lord  Raym. 

posting  a  copy  of  the  warrant  upon  some  982 ;    Salk.  35  j  6   Mod.   79 ;    Rep.  temp, 

part   of  the   ship.     When    the   arrest    has  Holt,  48.     Lister  v.   Baxter,  12  Geo.  1; 

taken  place,  and  the  ship  is  in  the  custody  Stra.  695.     Menetone  v.  Gibbons,  29  Geo. 

of  the  Admiralty,  no  distress  can  be  levied  3;  3Ter.  Rep.  K.  B.  267. 
011    her    for    seamen's    wages,    under    the 
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or  if  it  appear  that  the  questions  at  issue  can  be  more  conveniently 
directed  and  effectually  determined  by  a  court  of  equity  (z) . 

The  validity  of  the  bond  being  admitted  or  established,  the 
court,,  on  objection  by  the  owner  of  the  ship  or  cargo  that  the  items 
charged  are  not  such  as  the  law  allows,  will  refer  that  question  to 
the  registrar  and  merchants,  and  act  on  their  report,  unless  excep- 
tions to  it  are  clearly  substantiated  (a) .  A  master's  wages  paid  him 
in  a  British  colony  on  leaving  the  ship  by  necessity  of  ill  health 
have,  as  constituting  a  lien  on  the  ship,  been  allowed  (#).  A  bond- 
holder's claim  has  been  preferred  to  a  claim  for  wages  by  the  master 
signing  the  bond  (c).  Reimbursement  to  the  owner  of  a  vessel  who 
had  advanced  money  for  wages,  has  been  refused  against  a  bottomry 
bondholder  (d). 

In  deciding  upon  commissions  in  a  foreign  port  claimed  under  a 
bond,  the  court  will  take  local  usage  into  consideration,  but  allow 
them  only  so  far  as  they  are  reasonable  (e) . 

Advances  made  by  a  charterer  on  account  of  freight  pursuant  to 
the  stipulations  of  a  charter-party,  may  be  deducted  by  him  from 
freight  payable  to  a  bondholder,  although  they  were  made  subse- 
quently to  the  giving  of  the  bond;  the  premiums  of  insurance  on 
such  advances  may  also  be  deducted  (/) . 

A  bottomry  bond  becomes  payable  upon  the  abandonment  of  the 
voyage  agreed  upon  in  it  (y),  and  must  be  enforced  within  a  reasonable 
time  (h) .  The  laches  of  a  bondholder  in  enforcing  his  bond  cannot  be 
set  up  as  a  defence  to  it  by  a  mortgagee  whose  position  is  not  thereby 
prejudiced  (i) .  A  voluntary  agreement  between  the  holder  of  it  and 
the  owner  of  the  ship  to  postpone  payment  will  destroy  the  bottomry 
lien  against  a  mortgagee  (j) — but  a  bondholder  is  under  no  obliga- 
tion to  communicate  the  existence  of  the  bond  to  the  mortgagees  of 
the  ship,  and  is  not  affected  by  the  owner  concealing  it  from  him  (k). 
A  bottomry  bond  originally  valid,  is  not  affected  by  an  agreement  by 
the  bondholder  to  purchase  the  ship  (/) . 


9.  If  several  Securities  of  this  kindj  the  last  entitled  to  Priority. 

It  should  be  observed  of  these  securities  in  general,  that  if  they 
are  given  at  different  periods  of  a  voyage,  and  the  value  of  a  ship  is 
insufficient  to  discharge  them  all,  the  last  in  point  of  date  is  entitled 


(z)  Glascott  v.  Lang,  8  Sim.  358  ;  3  Myl.  Dhu,  Swab.  177.     The  Glenmanna,  1  Lush, 

&  Cr.  451.     Dobson  v.  Lyall,  3  Myl.  &  Cr.  115. 
453.     Duncan  v.  M'Calmont,  3  Beav.  409.         (/)  The    Standard,    Swab.    267.      The 

(a)  The  Rajah  of  Cochin.    The  Clyde,  Catherine,  Swab.  263. 

Swab.  473.  (g)  The  Helgoland,  Swab.  491. 

(b)  Ibid.  (h)  The  Royal  Arch,  Swab.  282. 

(c)  The  William,  Swab.  (i)  The  Helgoland,  ub.  sup. 

(d)  The  Janet  Wilson,  Swab.  262.  (j)  The  Royal  Arch,  ub.  sup. 

(e)  The  Zodiac,  1  Hagg.  330.  The  Cognac,         (k)  The  Helgoland,  ub.  sup. 
2  Hagg.  392,  and  3  Ilagg'.  163.  The  Roderic         (I )  Ibid. 
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to  priority  of  payment,  because  the  last  loan  furnished  the  means  of 
preserving  the  ship,  and  without  it  the  former  lenders  would  entirely 
have  lost  their  security — salvam  fecit  totius  pignoris  causam(m). 

This  is  the  general  rule,  but  the  security  last  in  date  must  have 
arisen  out  of  the  destitute  situation  of  the  master,  and  his  inability 
to  obtain  the  necessary  supplies  for  his  vessel  on  the  personal  credit 
of  himself  or  his  employers ;  otherwise  it  will  not  be  a  security  of 
that  privileged  kind  which  is  entitled  to  claim  precedence,  and  defeat 
the  right  of  a  foreign  merchant  who  has  previously  advanced  money 
on  the  ship.  This  was  the  decision  in  a  case  in  the  Court  of 
Admiralty,  of  which  the  following  were  the  facts  : — The  vessel  was 
bound  on  a  voyage  from  Malta  to  London,  and  put  into  Port  Mahon 
in  distress,  where  the  master  hypothecated  the  ship  and  freight. 
The  ship  being  repaired,  proceeded  on  her  voyage,  and,  in  conse- 
quence of  damage,  put  into  Cork,  from  whence  the  master  applied 
by  letter  to  the  principal  owners  of  the  cargo  for  money  to  pay  for 
the  necessary  repairs,  who,  in  consequence  of  this  application,  opened 
a  credit  with  Messrs.  Goin  and  Fennel,  of  Cork,  and  gave  them  direc- 
tions to  advance  such  money  to  the  master  as  should  be  requisite  to 
repair  the  ship.  Messrs.  Goin  and  Fennel  advanced  the  money,  and 
took  bonds  of  bottomry,  which  they  endorsed  over  to  the  principal 
owners  of  the  cargo,  and  drew  on  them  bills  of  exchange  for  the 
amount  of  the  money  so  advanced  to  the  master.  The  court  pro- 
nounced for  the  validity  and  priority  of  the  first  bottomry  bond  granted 
at  Port  Mahon  (ri).  A  bottomry  bond  is  entitled  to  priority  of  pay- 
ment over  a  mortgage  during  the  voyage  in  the  course  of  which  the 
bond  was  executed  (o).  The  bondholder  is  not  required  to  com- 
municate the  existence  of  the  bond  to  the  mortgagee  of  the  ship,  and 
is  not  affected  by  the  owner  concealing  it  from  him  (p).  Nor  can  a 
mortgagee  set  up  as  a  defence  to  the  bond,  the  laches  of  the  bond- 
holder in  enforcing  it,  unless  his  position  has  been  thereby  pre- 
judiced (q). 

The  value  of  the  ship  and  freight,  supposing  the  ship  to  reach 
the  place  of  destination,  may  sometimes  be  thought  an  insufficient 
security  for  the  amount  of  the  expenses  of  the  repairs,  &c.,  neces- 
sary to  put  the  ship  into  a  condition  to  proceed  with  its  cargo,  and 
perform  the  voyage.  In  such  a  case  of  necessity  it  has  been  always 
held,  that  the  master,  if  he  cannot  otherwise  obtain  money,  may  sell 
a  part  of  his  cargo  to  enable  him  to  convey  the  residue  to  the  destined 


(;//)  BynJtershoeJi,  Quest.  Jur.  Pub.   lib.  claim  of  a  prior  mortgagee  or  bondholder  ; 

1,  c.  19.     See  the  Eliza,  Weddell,  3  Hagg.  but  a  bond  fide  holder  of  a  bottomry  bond, 

Adarn.  Rep.  87.     But  the  claims  of  seamen  given  for  the  amount  of  repairs  rendered  ne- 

for  wages  have  priority,   and  for  the  same  cessary  by  the  damage  on  which  the  suit  is 

reason. — The   Hersey,   3    Hagg.   407  ;   the  founded,  will  be  privileged  to  the  extent  of 

Costunte,  18  L.  T.  '20.  the  increased  value  accruing  to  the  vessel  from 

(H)  Ithadamanthe,  1  Dods.  201.     A  sue-  the   repairs. — The  Aline,  1  Win.  Rob.  111. 

ces>ful    suitor    in    a  cause  of    damage  has  See  also  the  Bennris,  14  Jur.  581. 

a  lien  on  the  property  condemned   to  the  (0)  The  Royal  Arch,  Swab.  '2(19. 

full  extent  of  the  owner's  interest,  and  accre-  (7;)  The  Helgoland,  Swab.  491. 

tions  to  it  at  his  expense,  in  preference  to  the  (</)  Ibid.  491. 
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port  (r) ;  and  it  has  been  very  solemnly  decided  in  the  Court  of 
Admiralty,  that  the  master  may  hypothecate  the  cargo  as  well  as  the 
ship  and  freight  (s).  An  Imperial  ship,  coming  from  the  Mediterra- 
nean with  a  cargo  of  fruit  to  London,  was  driven  into  Lisbon  to  refit. 
An  estimate  and  survey  were  made  under  the  authority  of  a  court 
at  Lisbon,  and  it  was  declared  by  the  surveyors  that  the  ship  was  of 
sufficient  value  to  warrant  the  repairs.  The  sum  for  which  the 
deed  of  hypothecation  was  executed  exceeded  the  estimate  of  the 
ship  in  its  damaged  condition,  and  of  the  freight,  by  a  sum  which 
was  supposed  to  be  about  equal  to  the  charge  that  would  fall  upon 
the  cargo  for  unloading,  warehousing,  &c.  The  ship  arrived  at 
London,  and  the  loan  not  being  discharged,  the  creditor  instituted 
a  suit  in  the  Court  of  Admiralty  against  the  ship  and  cargo.  The 
ship  produced  considerably  less  than  its  estimated  value,  on  account 
of  its  being  a  foreign  ship,  and  the  impossibility  of  obtaining  a  re- 
gister for  it.  It  was  admitted  that  the  question  as  to  the  validity 
of  the  hypothecation  of  the  cargo  had  never  been  actually  contested 
and  decided  in  this  country;  but  several  precedents  of  proceedings 
in  the  court  upon  similar  cases  were  found  among  the  records  of  the 
court,  and  it  was  agreed  that  the  practice  of  hypothecating  the 
cargo  in  such  cases  was  frequent  among  merchants.  It  did  not 
appear  whether  or  no  the  master  had  an  opportunity  of  sending  the 
cargo  by  another  ship;  but  the  learned  judge  of  the  court  held, 
that  according  to  all  the  authorities  on  the  subject  of  transhipment, 
the  master  was  not  bound  to  tranship;  and  thinking,  upon  a  view 
of  all  the  circumstances  of  the  case,  that  the  master  had  acted  for 
the  best,  according  to  the  appearance  of  things  at  the  time,  decided 
that  the  hypothecation  of  the  cargo  was  valid,  considering  the 
hypothecation  of  the  whole  to  be,  both  in  its  principle  and  in  the  con- 
sequences that  might  ordinarily  result  from  it,  exactly  analogous  to 
the  sale  of  a  part,  On  account  of  the  great  importance  of  the  ques- 
tion, the  learned  judge  invited  the  parties  to  bring  it  by  appeal 
before  another  tribunal. 

The  cargo,  however,  to  be  bound  by  a  bottomry  bond,  must  be  on 
board  at  the  time  of  its  execution ;  until  it  is  on  board,  the  master 
has  no  authority  to  deal  with  it  in  any  way  (/) . 

(r)  So  where  money  is  necessary  to  dis-  liable  to  be  sued  by  the  owner  of  the  cargo, 

charge  the  salvage  on  a  recapture :  by  Lord  on  an  implied   promise   to   indemnify  him 

Ellenborough,    Ch.  J.,   in    Parmenter   v.  against  the  consequences  of  the  acts  of  (he 

Todhunter,  1  Campb.  541.  master.     Benson  v.  Duncan,   3  Ex.  644. 

(*)  The  Gratitudine,  3  Rob.  Rep.  240.  Benson  v.    Chapman,   6   M.    &    G.   792; 

See  also  the  Lord  Cochrane,  8  Jurist,  714,  5  C.  B.  330 ;  8  C.  B.  950.     Before  hypothe- 

and  1  W.  Rob.  Adm.  Rep.  312.    The  instru-  eating  the  cargo,  it  is  necessary,  when  prac- 

ment  of  hypothecation  used  on  this  occasion  ticable,  to  obtain  an  answer  within  a  period 

will  be  found  in  the  Appendix  to  this  Treatise,  not  inconvenient  as  respects  the  exigencies  of 

If  the  value  of  the  ship  and  freight  be  in-  the    case,    for    various    reasons, — amongst 

sufficient  to  satisfy  the  claim  of  the  obligee  others,  to  take  away  all  suspicion  of  frau- 

of  a  bottomry    bond,   by  which  the  ship,  dulent    intention    on    the    part    of    those 

freight,  and  cargo  have  been  hypothecated,  concerned  in  the   bottomry  transaction, — 

the  owner  of  the  cargo  will  be  liable  to  con-  that  the  master  should  communicate  with 

tribute  to  the  repayment  of  the  loan,  and  the  consignees.     The  Bonaparte,  3   Wm. 

also  to  the  cost  of  proceedings  in  Admiralty  Rob.  301.     But  see  Williamson  v.   Wilson  t 

to  enforce  the  bond ;  but  inasmuch  as  it  was  18  L.  J.  161  ;  8  Moo.  P.  C.  C.  459;  and  the 

the  master's  duty,  as  agent  of  the  shipowner,  Nuova  Loanese,  17  Jur.  2(53. 
to  repair  the  ship,  the  shipowner  will   be         (t.)  The  Jonathan  Goodhue,  Swab.  355. 
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10.  Extent  to  which  Freight  may  be  Pledged. 

It  has  been  observed,  that  wherever  the  master  may  pledge  the 
ship,  he  may  pledge  the  freight  also.  A  question  upon  the  extent 
of  such  a  pledge  has  been  decided  in  the  Court  of  Admiralty  (w). 
The  master  of  a  Hamburgh  ship  being  at  Baltimore,  and  about  to  sail 
for  Cork,  executed  a  bottomry  bond,  purporting  to  bind  the  ship  and 
her  freight  in  general  terms,  neither  expressly  confined  to  the  freight 
of  the  present  voyage,  nor  extended  to  future  adventures.  The  ship 
sailed  to  Dublin  instead  of  Cork,  and  thereby  the  holder  of  the  bond 
lost  the  opportunity  of  instituting  proceedings  upon  it  at  that  time,, 
and  the  freight  was  accounted  for  to  the  owners,  though  the  deviation 
did  not  appear  to  have  been  made  with  this  view.  From  Dublin  the 
ship  sailed  again  to  America,  and  from  thence  to  London,  at  which 
latter  place  the  holder  procured  the  ship  to  be  sold  under  the 
authority  of  the  Court  of  Admiralty;  and  the  produce  being  in- 
sufficient to  discharge  the  bond,  he  petitioned  the  court  to  have  the 
freight  of  the  last  voyage  applied  to  that  purpose.  The  freight  was 
then  in  the  hands  of  the  agents  of  the  owners.  It  was  objected,  that 
such  a  bond  created  a  lien  upon  the  freight  of  the  existing  voyage 
only ;  but  the  learned  judge  of  the  court,  adverting  to  the  fact  of  the 
freight  of  both  voyages  having  come  to  the  account  of  the  owners, 
granted  the  prayer  of  the  petition,  at  the  same  time  desiring  ' ( not  to 
be  understood  as  laying  down  any  general  rule  applicable  to  all  cir- 
cumstances and  all  cases,  where  any  third  party  might  have  become 
interested  in  the  freight  of  the  subsequent  voyage." 

In  the  case  of  the  Prince  Regent,  decided  by  Lord  Stowell,  and 
recently  cited  by  the  present  learned  judge  of  the  Court  of  Admi- 
ralty, a  bond  had  been  given  on  the  ship  and  cargo  only,  not  men- 
tioning the  freight.  The  ship  and  cargo  were  arrested,  but  the 
freight  was  paid  over  to  other  parties  before  anything  was  done  at  the 
instance  of  the  bondholder.  The  ship  proved  insufficient  to  pay  the 
bond,  but  the  cargo  was  ample  for  that  purpose.  Lord  Stowell 
decreed  that  the  bondholder  should  be  paid  the  balance  of  the  pro- 
ceeds of  the  ship,  wages  deducted,  and  be  put  in  possession  of  the 
cargo,  so  far  as  was  necessary  for  the  full  payment  of  the  bond.  The 
owner  of  the  cargo  prayed  a  monition  against  the  owners  of  the 
freight,  who  rested  their  defence  on  this,  that  the  freight  was  not 
bound,  not  being  named  in  the  bond ;  and  that  as  the  freight  could 
not  be  arrested  at  the  suit  of  the  bondholder,  he  could  only  proceed 
against  the  ship.  Lord  Stowell  required  the  freight  to  be  brought  in, 
and  decided  that  the  ship  and  freight  must  be  exhausted  before  resort 
was  had  to  the  cargo  (v} .  "  From  this  case,"  said  Dr.  Lushington, 


(M)  The  Jacob,  4  Rob.  245.  considered  incident  to  the  ship,  the  cases  of 

( vj  The  JJowthorpe,  2  Wm .  Rob.  80.   See,     Leslie  v.  Guthcrie,  1  Scott,  683,  and  Stephen- 
as  to  the  extent  to  which  freight  has  been    son  v.  Doivson,  3  Beav.  342. 
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"  it  appears,  that  where  the  bondholder  has  directly,  or  by  intend- 
ment  of  law,  a  lien  on  the  freight  or  cargo,  the  owner  of  the  one  may 
have  the  aid  of  the  Court  of  Admiralty  to  bring  the  other  into  con- 
tribution, and  that  the  court  will  apportion  the  liability  between  the 
two ;  and  where  there  are  several  bonds,  some  binding  the  ship  and 
freight,  others  the  ship,  freight,  and  cargo,  that  court  will  marshal 
the  assets,  directing  one  claim  to  be  satisfied  from  the  cargo,  and 
another  from  the  ship  and  freight "  (w).  Not  so  if  it  can  only  be 
done  by  violating  a  rule  entitled  to  preferential  observance — for 
where  there  were  three  bonds,  the  earliest  on  ship  and  freight — 
the  next  on  ship  and  cargo — and  the  last  on  ship  and  cargo,  and  the 
value  of  ship,  freight,  and  cargo  was  insufficient  to  pay  all,  it  was 
held  that  the  last  must  be  paid  out  of  ship  and  freight,  without  resort 
to  the  cargo,  until  they  were  exhausted,  though  the  earliest  bond  was 
thus  left  without  any  fund  against  which  recourse  could  be  had  for 
its  payment. 

"  The  question,"  said  Dr.  Lushington,  "  is  whether  the  court  ought 
to  compel  the  holders  of  the  last  bond  to  resort  to  the  cargo.  If  the 
holders  of  the  last  bond,  which  is  upon  ship  and  cargo,  have  the 
same  and  equal  right  to  proceed  against  the  cargo  as  against  the  ship 
and  freight,  I  should  be  disposed  to  hold  that  in  equity  they  should 
be  compelled  to  proceed  against  both,  and  in  aid  of  the  other  bonds 
to  resort  in  the  first  instance  to  the  cargo.  But  I  apprehend,  upon 
the  authority  of  the  Prince  Regent,  and  the  reasoning  of  Lord 
Stowell's  judgment  in  the  Gratitudine,  the  holders  of  the  last  bond 
have  no  such  right  against  the  cargo;  they  cannot  make  the  cargo 
answerable  until  the  ship  and  freight  have  been  exhausted.  The 
owners  of  the  cargo  have  a  perfect  right  to  avail  themselves  of  the 
principle  of  that  decision.  They  have  a  right  to  say  that  by  law  the 
cargo  cannot  be  touched  till  the  ship  and  freight  have  been  exhausted. 
They  are  strangers  to  all  previous  bonds  on  ship  and  freight.  The 
result  is,  that  the  owners  of  the  last  bond  who  are  entitled  to  priority 
are  thrown  on  ship  and  freight  exclusively"  (#). 

It  has  been  held  also  in  that  court,  that  freight  earned  from  sub- 
shippers  of  goods,  by  permission  of  the  charterers  of  the  whole  ship, 
is  liable  as  against  them  in  payment  of  a  bottomry  bond,  given  at 
the  port  of  the  charterers,  for  advances  subsequent  to  the  charter- 
party  (y). 

And  it  has  been  held  a  good  plea  to  the  further  maintenance  of  an 
action  for  freight,  that  the  defendants,  in  a  proceeding  on  a  bottomry- 
bond  for  less  than  the  amount  of  the  freight,  which  had  been  instituted 
in  the  Court  of  Admiralty  after  the  commencement  of  the  action, 
were  monished  to  bring,  and  did  bring,  the  freight  into  that  court,  to 
abide  its  judgment  (z). 


(10)  The  Trident,  1  Wm.  Rob.  29,  the         (y)  The  Eliza,  Weddell,3Hagg.  A.  R.  17. 
Constantia,  4  Ecc.  &  Mar.  cases,  p.  512.  (z)  Place  v.  Potts,  8  Exch.  705;  10  Ex. 

(#)  The  Priscilla,  1  Lush.  1.  370;  5  H.  of  L.  Cases,  383. 
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11.  Respondentia. 

In  bottomry,  ship,  freight,  and  cargo  are  hypothecated — in  respon- 
dent! a,  cargo  only.  Until  very  recently  there  was  no  record  of  a 
decision  on  a  respondentia  bond  by  the  Court  of  Admiralty,  but  on 
the  case  arising,  the  learned  judge  of  that  court  entertained  no  doubt 
of  his  jurisdiction  («).  It  was  held  also  in  that  case — the  bond 
covering  in  part  property  not  exposed  to  maritime  risk — that  it  was 
bad  as  to  that  part,  but  valid  as  to  the  residue ;  and  that  where  part 
only  of  goods  hypothecated  by  a  respondentia  bond  reaches  its  des- 
tination, such  part  is  only  liable  to  pay  a  proportional  part  of  the 
money  secured  by  the  bond  according  to  the  proportion  borne  by  the 
goods  brought  to  their  destination,  to  the  total  value  of  the  property 
on  which  the  bond  was  given. 


(a)  Cargo  ex   Sultan,  Swab.   504.     See    Burk  v.  Fearon,  4  East,  319.     Justin  v. 
also  the  Atlas,  2  Hagg.  58.     The  Cognac,    Ballam,  1  Salkeld,  34. 
ibid.  387.    Glover  v.  Black,  3  Burrows,  1394. 
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CHAPTER  IV. 

OF   THE    BEHAVIOUR   OF    MASTER   AND    MARINERS;     AND    HEREIN, 

SECT.  1.  Of  the  Master's  Duty  to  his  Employers,  p.  144. 

2.  Of  Offences  committed  by  Master  and  Mariners,  of  his  duties  respecting  them, 

and  his  general  duties  on  board  Ship.    Authority  of  Master  to  correct  the 
Mariners,  p.  146. 

3.  Regulations  of  Foreign  Ordinances  as  to  disposal  of  Ship's  Provisions,  p.  152. 

4.  Of  Breaches  of  Duty  by  the  Mariners.    Desertiont  Mutiny,  Disobedience,  $c., 

p.  162. 

1.  Of  the  Master's  Duty  to  his  Employers. 

THE  great  trust  reposed  in  the  master  by  the  owners,  and  the  great 
authority  which  the  law  has  vested  in  him,  require  on  his  part  and 
for  his  own  sake,  no  less  than  for  the  interest  of  his  employers,  the 
utmost  fidelity  and  attention ;  for  if  any  injury  or  loss  happen  to  the 
ship  or  cargo  by  reason  of  his  negligence  or  misconduct,  he  is  per- 
sonally responsible  for  it ;  and  although  the  merchant  may  elect  to 
sue  the  owners,  they  will  have  a  remedy  against  him  to  make  good 
the  damages  which  they  may  be  compelled  to  pay.  So,  if  he  make 
any  particular  engagement  or  warranty  without  a  sufficient  authority 
from  his  owners,  although  the  owners  may  be  answerable  to  the 
persons  with  whom  he  contracts,  by  reason  of  the  general  power 
belonging  to  his  situation  and  character,  he  is  in  like  manner  re- 
sponsible to  the  owners  for  the  injury  sustained  by  them  in  conse- 
quence of  his  acting  beyond,  or  in  violation  of,  the  particular 
authority  given  to  him  (a) . 

He  is  bound  also  to  employ  his  whole  time  and  attention  in  the 
service  of  his  employers,  and  the  performance  of  the  duties  of  his 
particular  character,  and  is  not  at  liberty  to  enter  into  any  engage- 
ment for  his  own  benefit  that  may  occupy  any  portion  of  his  time  in 
other  concerns ;  and  therefore,  if  he  do  so,  and  the  price  of  such 
engagement  happen  to  be  paid  into  the  hands  of  his  owners,  they 
may  retain  the  money,  and  he  cannot  recover  it  from  them.  This  is 
well  illustrated  by  the  following  case : — The  master  of  an  English 
ship,  being  at  Smyrna,  entered  into  an  agreement  with  the  deputy 
commissary  of  an  English  army  to  let  the  ship  to  government  for  six 
months ;  and  having  stipulated  that  his  owner  should  receive  forty 
shillings  per  ton  per  month,  he  required  that  he  himself  should  be 
allowed  the  usual  primage;  the  commissary  refused  to  make  any 

(a)  Fletcher  v.  Braddick,  2  New  Rep.  Company,  1  P.  &  D.  103,  ante,  p.  45;  and 
182.  Fenton  v.  Dublin  Steam  Packet  post,  "Collision." 
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allowance  by  way  of  primage,  the  freight  being  so  very  high ;  but  as 
he  expected  great  assistance  from  the  master's  skill  and  activity  in 
managing  the  transport  service  in  that  quarter,  he  agreed  that,  instead 
of  primage,  the  master  should  be  allowed  one  shilling  per  ton  per 
month  on  the  ship's  tonnage.  The  ship  remained  in  the  Mediterranean 
under  this  contract  for  about  nine  months.  The  master  might  have 
obtained  a  cargo  of  merchandise  at  Smyrna,  upon  which  he  would  be 
entitled  to  a  primage  of  five  per  cent,  on  the  freight.  During  the 
period  of  this  engagement  his  personal  exertions  were  of  considerable 
benefit  to  the  public  service.  The  whole  of  the  money  was  paid  by 
government  into  the  hands  of  the  owner,  and  the  master  brought  an 
action  against  him  to  recover  this  allowance.  The  cause  was  tried 
before  Lord  Ellenborough,  who  said,  "  It  is  contended,  that  a  servant, 
who  has  engaged  to  devote  the  whole  of  his  time  and  attention  to  my 
concern,  may  hire  out  his  services,  or  a  part  of  them,  to  another  !  It 
would  have  been  a  different  thing,  if  the  owner  had  been  suing  for 
his  money;  but  I  am  clearly  of  opinion  that,  at  all  events,  the  present 
plaintiff  has  no  right  to  it.  Under  this  contract  he  must  have  been 
taken  from  superintending  the  defendant's  ship ;  and  I  don't  know 
how  far  it  might  go,  if  such  earnings  could  be  recovered  in  a 
court  of  justice.  No  man  should  be  allowed  to  have  an  interest 
against  his  duty.  I  will  assume  that  the  plaintiff  obtained  as  high  a 
freight  as  possible  for  his  owners,  and  that  his  services  to  government 
were  meritorious;  still,  there  would  be  no  security  in  any  depart- 
ment of  life  or  business  if  servants  could  legally  let  themselves  out  in 
whole  or  in  part.  My  opinion  upon  the  subject  is  quite  decisive ;  and 
if  it  be  doubted,  I  beg  that  a  bill  of  exceptions  may  be  tendered"  (£). 

No  lawyer  will  doubt  the  correctness  of  this  opinion. 

Upon  principles  analogous  to  those  which  governed  the  decision  in 
the  case  of  Thompson  v.  Havelock,  it  was  ruled  by  Lord  Ellenborough, 
that  a  premium  received  by  the  master  of  a  ship  from  the  state  of  the 
exchange,  in  respect  of  a  bill  drawn  by  him  upon  his  owners  on  the 
ship's  account,  belonged  to  the  owners ;  although  it  was  suggested 
that,  in  practice,  the  master  was  allowed  to  retain  a  profit  of  this 
kind  for  his  own  use  (c) . 

There  is  one  very  important  branch  of  the  master's  duty  in  time 
of  war,  which  he  should  be  most  careful  to  observe — I  allude  to  his 
conduct  when  sailing  under  convoy;  for,  besides  the  civil  responsi- 
bility that  he  may  incur  to  his  owners  or  freighters  by  misbehaviour 
in  this  respect,  it  may  be  expected  that,  in  any  future  war,  statutes 
may  be  again  enacted,  similar  to  those  which  were  passed  during 
the  late  war,  whereby  he  may  be  subjected  to  fine  or  imprisonment. 
And  it  is  at  all  times  his  duty  to  communicate  to  his  owners  any 
occurrence  which  may  lead  to  a  suspicion  or  doubt  that  his  ship  has 


(&)  Thompson  v.  Havelock,  1  Camp.  527.         (c)  Diplock  and   others  v.   Blackburn, 
Upon  the  recommendation  of  the  chief  justice,     3  Camp.  43.     See  also  the  case  of  Gardner 
the   owner  consented   to   make  the  master    v.  M'Cutcheon,  4  Beav.  544. 
some  allowance  in  the  nature  of  primage; 
but  he  could  not  have  insisted  upon  this. 
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sustained  a  damage,,  lest  his  owners  should  lose  the  benefit  of  an 
insurance  which  they  may  effect,  and  he  thereby  become  answerable 
to  them  (d) . 

It  would  be  difficult  to  frame  any  set  of  general  rules  competent  to 
enforce  the  performance  of  the  civil  obligations  of  a  person  of  this 
description,  and  the  legislature  of  this  country  had  until  lately,  with 
some  exceptions,  declined  the  attempt. 

Such  of  those  duties  as  relate  to  the  registration  of  and  returns 
respecting  seamen,  to  the  carriage  of  goods  and  passengers,  the  pre- 
paration for,  commencement,  course  and  completion  of  the  voyage, 
the  payment  of  freight,  and  the  hiring,  payment,  and  discharge  of 
seamen,  will  be  found  discussed  in  other  parts  of  this  Treatise,  to 
which,  under  the  arrangement  adopted  by  the  author,  they  appro- 
priately belong.  Others,  relating  more  particularly  to  the  personal 
deportment  of  the  master  in  relation  to  the  mariners,  and  to  the 
preservation  by  him  of  good  order  and  discipline,  may  be  properly 
noticed  here. 


2.  Of  Offences  committed  by  Master  and  Mariners,  of  his  duties 
respecting  them,  and  his  general  Duties  on  board  Ship.  Authority 
of  Master  to  correct  the  Mariners. 

By  the  common  law,  the  master  has  authority  over  all  the  mariners 
on  board  the  ship,  and  it  is  their  duty  to  obey  his  commands  in  all 
lawful  matters  relating  to  the  navigation  of  the  ship  and  the  preserva- 
tion of  good  order;  and  such  obedience  they  expressly  promise  to 
yield  to  him  by  the  agreement  usually  made  for  their  service  (e) .  In 
case  of  disobedience  or  disorderly  conduct,  he  may  lawfully  correct 
them  in  a  reasonable  manner;  his  authority  in  this  respect  being 
analogous  to  that  of  a  parent  over  his  child,  or  of  a  master  over  his 
apprentice  or  scholar  (/).  Such  an  authority  is  absolutely  necessary 
to  the  safety  of  the  ship,  and  of  the  lives  of  the  persons  on  board. 
But  it  behoves  the  master  to  be  very  careful  in  the  exercise  of  it, 
and  not  to  make  his  parental  power  a  pretext  for  cruelty  and 
oppression.  The  framers  of  the  ancient  marine  ordinances  appear 
studiously  to  have  avoided  the  mention  of  this  power.  The  French 


(d)  Gladstone  v.  King,  1  M.  &  S.  85;  nautaram,etvectorum;  quemadmodum  earn 
and  the  masters  of  steamers  are  bound  to  tenet  pater  infilios,  magister  in  discipulos, 
communicate  to   the   Board   of  Trade   the  do  minus  in  servos  velfamiliares.  Casaregis, 
fact  of  any  material  injury  sustained  by  the  Disc.  136,  n.  14,  cited  by  Valin  on  French 
vessel  or  crew  within  twe*nty-four  hours,  or  Ordinance,  torn.  1,  p.  449.     See  also  Ordi- 
as  soon  as  may  be  practicable.  14  &  16  Viet,  nance  of  Phil.  2,  A.  D.  1563  ;  2  Mag.  19  ; 
c.  79,  s.  29.  Molloy,  book  2,  c.  3,  s.  12;  and  the  cases 

(e)  See  Appendix.  Watson  v.  Christie,  2  Bos.   &  Pull.  224  ; 
(/)  Mayister  navis  mercantilis  nullam  Aitken  v.  Bedwcll,  M.  &  M.  68;  Rhodes  v. 

habet  jurisdictionem  in  nautas  aut  gentem  Leach,  2  Stark.  516 ;  Hannnford  v.  Hunn, 

sues  navis  sed  quandam  tantum  ceconomicam  2  C.  &  P.  148.     The  master's  authority  to 

potestatem  vel  disciplinarn,  qua;  usque  ad  punish  exists  not  only  at  sea,  but  also  in  a 

levem  castigathnem,  pro  corrigenda  inso-  foreign  port  or  river.     Lamb  v.  Burnett,  1 

lentid   et  male  moratd   vitd,  sett   licentid  C.  &  J.  291. 
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ordinance  (g]  specifies  certain  particular  modes  of  punishment  which 
the  master  may  inflict  on  "  drunken  and  disobedient  mariners,  and 
those  who  ill-treat  their  comrades,  or  commit  other  like  faults  in  the 
course  of  their  voyage,"  but  it  requires  the  consent  of  the  steersman 
and  mate.  By  the  law  of  England  such  consent  is  not  required; 
nevertheless  the  master  should,  except  in  cases  requiring  his  im- 
mediate interposition,  take  the  advice  of  the  persons  next  below  him 
in  authority,  as  well  to  prevent  the  operation  of  passion  in  his  own 
breast,  as  to  secure  witnesses  to  the  propriety  of  his  conduct :  for  the 
master,  on  his  return  to  this  country,  may  be  called  upon  by  action 
at  law  to  answer  to  a  mariner  who  has  been  beaten  or  imprisoned  by 
him,  or  by  his  order,  in  the  course  of  a  voyage ;  and  for  the  justifica- 
tion of  his  conduct,  he  should  be  able  to  show,  not  only  that  there 
was  a  sufficient  cause  for  chastisement,  but  also  that  the  chastisement 
itself  was  reasonable  and  moderate,  otherwise  the  mariner  may 
recover  damages  proportionate  to  the  injury  received  (A). 

In  the  Court  of  Admiralty  also,  a  mariner  may  obtain  redress  for 
an  undue  exercise  of  authority  on  the  part  of  the  master  by  the  in- 
fliction of  undeserved  or  excessive  correction  (i) .  This  jurisdiction  is 
familiarly  exercised  by  that  court,  in  what  are  called  causes  of 
damage,  the  judge  determining,  on  consideration  of  all  the  circum- 
stances of  the  case,  the  plaintiff's  right  to  maintain  the  action,  and 
the  amount  of  compensation  he  is  entitled  to  receive.  In  estimating 
the  defence  of  the  master  to  such  a  suit,  the  court  will  give  little 
weight  to  charges  of  misconduct  of  a  different  character  from  that 
which  was  the  immediate  occasion  of  the  punishment  complained  of; 
but  it  will  not  confine  its  attention  to  the  circumstances  of  recent 
offence,  where  the  master  can  justify  himself  by  proof  of  similar  and 
habitual  misbehaviour  (&). 

With  respect  to  the  manner  of  the  punishment  which  may  lawfully 
be  inflicted  by  the  master,  the  judgment  of  Lord  Stowell,  in  the  case 
of  the  Agincpvrt,  above  cited,  deserves  to  be  inserted  here.  "  It  is 
hardly  to  be  disputed,"  says  his  lordship,  "  that  in  a  case  of  gross 
misbehaviour,  the  master  of  a  merchant  ship  has  a  right  to  inflict 
corporal  punishment  upon  the  delinquent  mariner.  That  right  must 
be  supported  by  the  law  of  England,  which  is  the  proper  authority 
for  fixing  the  limits  within  which  one  subject  of  this  realm  has  a 
right  to  inflict  corporal  suffering  upon  another.  Upon  that  ground 
I  dismiss  all  reference  to  authorities  of  foreign  maritime  law,  and  I 


(g)   Liv.  2,  fir.  1  :  Du  Capitaine,  art.  22.  for  the  purpose  of  mitigating  damages,  facts 

(h)  To  an  action  of  this  sort,  the  master  which,  if  pleaded,  would  amount  to  ajustifi- 

must  plead  specially  that  the  plaintiff  com-  cation.     Watson  v.  Christie,  4  Bos.  &  P. 

mitted  such  a  particular  fault,  and  that  he  224. 

corrected    him    moderately    for     it       The  (i)  The  Ruckers,   4  Rob.  Ad.  Rep.  73. 

plaintiff  by  his  replication  may  either  deny  The   Agincourt,    1    Hagg.  271.     Lowther 

the  cause   of  correction,  or    admitting  the  Castle,   1   Hagg.  384.      The   Enchantress, 

cause,  may  insist   that  the  correction   was  1  Hagg.  395.     The  Centurion,  1  Hagg.  161. 

excessive.  "  If  the  master  does  not  plead  his  (k)  See  the  cases  of  the  Agincourt  and  the 

justification  specially,  he  will  not  be  entitled  Lowther  Castle. 

to  give  in  evidence  under  the  general  issue, 

L2 
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regret  that  so  little  upon  this  subject  is  to  be  found  in  our  own.  No 
statutable  regulations  exist  upon  this  subject.  The  statute  relating 
to  merchant  seamen  is  silent  upon  it  (/).  The  only  authorities  are 
supplied  by  the  decisions  of  the  courts  of  law,  acting  upon  considera- 
tions of  necessity  and  just  discretion;  and  upon  such  grounds  I  think 
the  following  rules  may  be  considered  as  sufficiently  established.  In 
the  first  place,  that  the  punishment  must  be  applied  with  due  modera- 
tion. It  is  asserted,  in  some  well-considered  books,  that  the  law  gives 
the  same  authority  to  the  captain  of  a  merchant  ship  to  chastise  his 
mariners  for  misbehaviour,  as  a  master  possesses  over  his  apprentices ; 
meaning  that  it  is  inherent  in  him,  upon  the  same  grounds  of  necessity 
and  sound  discretion  in  the  one  case  as  in  the  other ;  not,  certainly,  to 
be  used  exactly  in  the  way  of  an  equal  measure  of  punishment, 
because  the  apprentice  is  generally  a  youth  of  comparatively  tender 
years,  and  whose  acts  of  misbehaviour  can  hardly  produce  the  same 
destructive  consequences  as  may  attend  the  negligence  of  the  mariner 
— an  experienced  person,  of  confirmed  strength,  capable  of  sustaining 
a  severer  infliction  than  could  properly  be  inflicted  on  a  stripling,  and 
whose  acts  even  of  negligence  may  draw  after  them  consequences 
fatal  to  all  the  lives  and  all  the  property  on  board.  It  is  hardly 
necessary  to  add  as  a  corollary,  that  in  all  cases  which  will  admit  of 
the  delay  proper  for  inquiry,  due  inquiry  should  precede  the  act  of 
punishment ;  and,  therefore,  that  the  party  charged  should  have  the 
benefit  of  that  rule  of  universal  justice,  and  of  being  heard  in  his  own 
defence.  A  punishment  inflicted  without  the  allowance  of  such 
benefit  is  in  itself  a  gross  violation  of  justice.  There  are  cases, 
undoubtedly,  which  neither  require  nor  admit  of  such  a  deliberate 
procedure.  Such  are  cases  where  the  criminal  facts  expose  themselves 
to  general  notoriety,  by  the  public  manner  in  which  they  are  com- 
mitted, or  where  the  necessity  occurs  of  immediately  opposing  at- 
tempted acts  of  violence  by  a  prompt  reaction  of  lawful  force,  as  in 
the  disorders  of  a  commencing  mutiny.  These  are  cases  that  speak 
for  themselves,  and  are  of  unavoidable  dispensation.  It  may  be 
matter  of  prudence,  but  it  is  not  matter  of  strict  obligation  in  vessels 
of  this  kind,  that  the  captain  should  communicate  with  other  officers 
of  the  vessel ;  nor  do  1  find  that  any  particular  mode  or  instrument 
of  punishment  has  received  a  particular  recognition :  that  must  be 
left  to  the  common  usage  practised  in  such  cases,  and  to  the  humane 
discretion  of  the  person  who  has  the  right  of  commanding  its 
application"  (m). 


(Z)  2  Geo.  2,  c.  36.  of  the  advice  of  others,  he  prevents  himself 

(w)  "By  the  common  law,"  said  Chief  from  acting  solely  on  his  own  feelings,  which 

Justice  Tindal,  "  a  similar  power  of  mode-  may   be    excited ;    and  it   is   his    interest, 

rate  chastisement  is  given  to  the  captain  of  a  because  it  furnishes  evidence  in  his  favour, 

ship,  as  there  is  to  a  parent  and  a  school-  to  be  used  on  the  day  of  trial."     Murray  v. 

master.      Lord  Tenterden   often    observed,  Moutrie,  6  C.  &  P.  471.    He  is  not  bound  to 

that  it  was  always  desirable,  and  indeed  the  wait  for  an  actual  act  of  mutiny,  but  may  use 

uty  of   the  captain,  to  institute  an  inquiry,  violence  to  prevent  it,  although  it  be  only 

and  have  the  result  of  it  entered  on  the  log.  threatened.     The  Lima,  3  Hagg.  346;    and 

It  is  his  duty,  because,  by  availing  himself  see  Bingham  v.  Garnault,  Bull,  N.  P.  17. 
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To  this  may  be  added,  that  disorder,  disobedience,  and  mutiny, 
the  offences  which  are  most  likely  to  call  for  the  exercise  of  the 
master's  authority  to  inflict  personal  punishment,  may  not  un- 
frequently  be  caused  or  aggravated  by  his  own  indiscretion  and  mis- 
conduct. He  ought  not  to  be  extreme  to  mark  what  is  done  amiss  (n) . 
The  law  enjoins  upon  him  a  temperate  demeanour  and  decent  conduct 
towards  seamen.  He  is  finable,  by  many  of  the  sea  laws,  for  abusive 
expressions  (o)  ',  and  though  hasty  words  employed  by  him  on  occa- 
sions of  emergency  and  excitement,  will  be  considered  excusable, 
violent  language  used  at  the  time  of  the  correction,  which  is  chal- 
lenged, may  indicate  an  undue  violence  of  temper,  and  render  him 
liable  to  be  admonished :  "  that  passion  is  not  to  be  indulged  in  the 
infliction  of  punishment,  and  that  he  who  has  to  command  others 
should  also  command  himself"  (p). 

If  the  master  strike  a  mariner  without  cause,  or  use  a  deadly 
weapon  as  an  instrument  of  correction  where  moderate  correction 
may  be  inflicted,  and  death  ensue,  he  will  be  guilty  either  of  man- 
slaughter or  murder  (<?),  according  to  the  rules  and  distinctions  of  the 
criminal  law  of  England  in  analogous  cases,  all  of  which  are  appli- 
cable to  persons  in  this  situation ;  and  all  offences  committed  at  sea 
may  be  tried  under  the  Admiralty  commission,  or  the  commission 
issued  under  the  authority  of  4  &  5  Will.  4,  c.  36,  and  punished  as  if 
committed  on  shore  (r) .  In  the  case  of  actual  or  open  mutiny  by  the 
crew,  or  any  part  of  them,  the  resistance  of  the  master  becomes  an 
act  of  self-defence,  and  is  to  be  considered  in  all  its  consequences 
from  that  point  of  view.  The  ordinances  of  Oleron  (s)  and  Wisbuy  (/) 
declare  that  a  mariner  who  strikes  the  master  shall  either  pay  a  fine 
or  lose  his  right-hand ;  a  strange  as  well  as  cruel  alternative, 
unknown  in  the  modern  jurisprudence  of  this  country. 

But  although  the  master  may  by  force  restrain  the  commission  of 
great  crimes,  he  has  no  judicial  authority  to  punish  the  criminal,  but 
ought  to  secure  his  person,  and  cause  him  to  be  brought  before  a 
proper  tribunal  of  his  country  (u). 

All  offences  against  property  or  person,  committed  in  any  place, 
ashore  or  afloat,  out  of  Her  Majesty's  dominions,  by  any  master, 
seaman,  or  apprentice,  who  at  the  time  when  the  offence  is  com- 
mitted is,  or  within  three  months  previously  has  been,  employed  in 
any  British  ship,  are  to  be  deemed  of  the  same  nature,  and  to  be 
tried  and  punished  in  the  same  manner,  and  subject  to  the  same 
directions,  as  respects  the  costs  of  prosecution,  as  if  such  offences 
had  been  committed  within  the  jurisdiction  of  the  Admiralty  of 
England  (x). 

(n)  New  Phoenix,  1  Hagg.  199.  (s)  Art.  12. 

(0)  Judge  Story's  Notes  to  the  American        (t)  Art.  24. 
edition,  p.  137.  (w)  Hanseatic  Ordinance,  art.  30  ;  French 

(p)  The  Agincourt,  1  Hagg.  290.  Ordinance,  book   2,  tit.    1 ;   Du  Capitaine, 

(q)  Captain  Kidd's  case,  5  State  Trials,  art.  23;  Roccus,  Not.  8. 
287.  (a?)  4  &  5  Will.  4,  c.  36,  s.  22;  17  &  18 

(r)  39  Geo.  3,  c.  37  ;  7  &  8  Geo.  4,  c.  28,  Viet.  c.  104,  s.  267. 
s.  12;  7  &  8  Geo.  4,  c.  30,  s.  43 ;  7  &  8 
Geo.  4,  c.  27,  s.  77 ;  9  Geo.  4,  c.  31,  s.  32. 
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On  complaint  made  to  any  British  consular  officer  of  any  such 
offences  or  of  any  offence  committed  on  the  high  seas,  he  is  autho- 
rized to  inquire  into  the  case  on  oath,  and  to  take  such  steps  as  are 
in  his  power  for  placing  the  offender  under  necessary  restraint,  and 
sending  him  as  soon  as  practicable  to  the  United  Kingdom,  or  to 
any  British  possession  in  which  there  is  a  court  capable  of  taking 
cognizance  of  his  offence  (y) . 

And  any  master  of  any  ship  belonging  to  a  British  subject,  who, 
when  required  by  any  British  consular  officer  to  receive  and  afford  a 
passage  and  subsistence  to  any  offender  or  witness  (at  a  rate  not  ex- 
ceeding one  offender  for  every  hundred  tons  of  his  ship's  registered 
tonnage,  and  one  witness  for  every  fifty  tons  of  such  tonnage),  does 
not  receive  him,  or  does  not  deliver  any  offender  committed  to  his 
charge  into  the  custody  of  some  police  officer  or  constable,  to  be 
taken  before  a  justice  of  the  peace,  or  other  magistrate  by  law  em- 
powered to  deal  with  the  matter,  is  liable  to  a  penalty  of  50/.  (z). 

All  justices  of  the  peace  are  empowered  to  receive  information 
touching  any  murder,  piracy,  felony,  robbery  or  conspiracy  upon  the 
sea,  or  within  the  jurisdiction  of  the  Admiralty,  and  to  commit  any 
offenders  for  trial,  or  to  admit  them  to  bail  in  cases  in  which  bail 
may  be  taken  («). 

For  detailed  information  respecting  the  constitution,  jurisdiction, 
and  mode  of  proceeding  of  "  Naval  Courts,"  which  any  officer  of 
any  ship  of  Her  Majesty  on  any  foreign  station,  or  in  the  absence 
of  such  officer,  any  consular  officer,  is  empowered  to  summon, 
wherever  the  interest  of  any  owner  of  any  British  ship  or  of  its 
cargo  appears  to  him  to  require  it,  or  a  complaint  which  appears 
to  him  to  require  immediate  investigation  is  made  to  him  by  the 
master  of  any  British  ship,  or  by  any  certificated  mate,  or  by  one 
or  more  of  the  seamen  belonging  to  any  such  ship,  the  reader  is 
referred  to  the  statute  (b) . 

It  may  suffice  in  this  place  to  notice  that  such  courts  have  power 
to  try  the  master  or  any  of  the  crew  of  the  ship  for  any  offences 
against  the  "Merchant  Shipping  Act,  1854,"  17  &  18  Viet.  c.  104, 
in  respect  of  which  two  justices,  if  the  case  were  tried  in  the  United 
Kingdom,  would  have  power  to  convict  summarily,  and  to  inflict  the 
same  punishments  for  such  offences  which  two  justices  might  inflict 
upon  summary  conviction  (c)  ;  and  are  authorized,  if  unanimous 
that  the  safety  of  the  ship  or  crew,  or  the  interest  of  the  owner 
absolutely  requires  it,  to  supersede  the  master,  and  (with  the  consent 
of  the  consignee  of  the  ship,  if  then  at  the  place)  to  appoint  another 
in  his  stead. 

They  may  also  discharge  seamen,  order  the  forfeiture  of  their 
wages  or  compensation  out  of  them  to  the  owner  of  the  ship,  decide 
disputes  as  to  wages,  and  order  the  costs  of  the  imprisonment  and 
maintenance  while  imprisoned,  of  any  seaman  or  apprentice  in  a 

(y}  17  &  18  Viet.  c.  104,  s.  268.  (b)  17  &  18  Viet.  c.  104,  as.  260—266. 

(*)  IMd.  (c)  18&19  Viet.  c.  91. 

(«)  7  Geo.  4,  c.  38,  and  7  &  8  Viet.  c,2,  s.  3. 
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foreign  port,  to  be  paid  out  of  or  deducted  from  his  wages  earned  or 
to  be  earned. 

All  orders  made  by  any  such  naval  court  are  to  be  signed  by  its 
president,  and  entered,  wherever  it  is  practicable,  in  the  official  log- 
book of  the  ship  (d) . 

The  keeping  of  this  official  log-book  is  one  of  the  most  important 
of  the  duties  which  are  obligatory  by  express  enactment  upon  the 
master  of  every  British  ship,  except  ships  employed  exclusively  in 
trading  between  ports  on  the  coasts  of  the  United  Kingdom.  It 
may  be  kept  distinct  from  the  ordinary  ship's  log  or  united  there- 
with, so  that  it  be  in  the  appropriate  form  sanctioned  by  the  Board 
of  Trade,  and  that  the  blanks  in  such  form  be  duly  filled  up. 

The  enumeration  in  the  statute  of  the  matters  of  which  entries  are 
required  to  be  made,  includes  convictions,  offences,  punishments, 
statements  relating  to  the  conduct  and  character  of  the  crews, 
illnesses  and  injuries,  deaths,  births,  marriages,  the  name  of  every 
seaman  ceasing  otherwise  than  by  death  to  be  a  member  of  the 
crew,  with  the  place,  time,  manner,  and  cause  thereof;  wages  of 
men  entering  the  navy,  wages  of  deceased  seamen,  sale  of  deceased 
men's  effects,  collisions;  in  short,  almost  every  occurrence  which 
can  happen  in  the  course  of  a  voyage  to  affect  the  interest,  personal 
or  pecuniary,  of  the  owner,  master  and  seamen,  the  discipline 
and  safety  of  the  ship,  or  the  ends  of  justice. 

These  entries  are  to  be  made  as  soon  as  possible  after  the  occur- 
rence to  which  they  relate,  and  if  not  on  the  same  day  as  the  occur- 
rence, in  such  a  manner  as  to  show  the  date  of  it,  and  of  the  entry 
respecting  it ;  and  no  entry,  under  a  penalty  of  30/.  on  every  person 
who  makes,  procures,  or  assists  in  making  it,  in  respect  of  any 
occurrence  happening  previously  to  the  arrival  of  the  ship  at  her 
final  port  of  discharge,  shall  be  made  more  than  twenty -four  hours 
after  such  arrival  (e) . 

They  are  to  be  signed  by  the  master  and  the  mate,  or  some  other 
of  the  crew ;  and  if  they  be  entries  of  illness,  injury,  or  death,  by  the 
surgeon  or  medical  practitioner  on  board  (/) . 

The  observance  by  the  master  of  these  regulations  is  enforced  by 
penalties  (g)  ;  and  any  person  who  wilfully  destroys,  mutilates,  or 
renders  illegible  any  entry,  or  makes,  procures,  or  assists  in  making 
any  false  or  fraudulent  entry  or  omission  in  any  log-book,  is  declared 
guilty  of  a  misdemeanor  (h] . 

The  official  log-books  are  to  be  transmitted  by  the  masters  of 
home-trade  ships,  not  exclusively  employed  in  trading  between  ports 
on  the  coasts  of  the  United  Kingdom,  half-yearly,  to  some  shipping 
master;  and  by  masters  of  foreign-going  ships,  within  forty-eight 
hours  after  their  arrival  at  their  final  port  of  destination  in  the 
United  Kingdom,  or  upon  the  discharge  of  their  crew,  which  shall 


(d}  17  &  18  Viet.  c.  104,  ss.  264.  265.  (?)  Sect.  284, 

(«)     Sects.  281,284.  (fc)  Ibid. 

(/)  Sect.  283. 


152  Behaviour  of  Master  and  Mariners.  [PART  in. 

first  happen,  to  the  shipping  master  before  whom  the  crew  is  dis- 
charged, under  a  penalty  upon  the  master  of  5/.  for  each  default  (i). 

Within  one  month,  if  the  ship  be  in  the  United  Kingdom,  or  if 
elsewhere  within  six  months,  after  any  ship  has  ceased,  by  reason  of 
transfer  of  ownership  or  change  of  employment,  to  fall  within  the 
definition  of  a  foreign-going  or  home-trade  ship,  and  in  case  of  loss 
or  abandonment  as  soon  as  possible  after  such  event,  the  master  or 
owner  is  required  under  a  penalty  of  10/.  to  deliver  or  transmit  the 
official  log-book,  duly  made  out  to  the  time  at  which  she  ceased  to 
be  a  foreign- going,  or  home-trade  ship,  or  to  the  time  of  such  loss  or 
abandonment,  to  the  shipping  master  at  the  port  to  which  the  ship 
belonged  (k) . 


3.  Regulations  of  Foreign  Ordinances  as  to  disposal  of  Ship's 

Provisions. 

By  the  French  ordinance  (I),  the  master  is  prohibited,  under  pain 
of  corporal  punishment,  from  concealing,  diverting,  or  selling  any 
portion  of  the  victuals  of  the  ship,  except  to  vessels  which  he  may 
meet  in  the  open  sea,  in  a  state  of  pressing  necessity.  Their  wants 
he  may,  with  the  advice  of  his  officers,  relieve,  provided  he  retain 
sufficient  for  his  own  voyage,  and  account  to  his  owners  for  the  pro- 
ceeds of  the  victuals  sold.  The  ordinance  of  the  Hanse  Towns  con- 
tains a  provision  to  the  like  effect ;  and  Valin  (m)  tells  us  that  it 
extends  not  only  to  friends,  but  also  to  enemies,  in  the  same  manner 
as  in  shipwreck,  or  in  battle,  it  is  a  duty  to  save  the  life  of  an  enemy 
which  has  become  the  sport  of  the  sea,  or  otherwise  in  danger  of 
perishing.  This,  however,  is  a  purely  moral  obligation,  not  founded 
on  any  positive  law,  nor  compulsory  on  the  master.  The  Court  of 
Admiralty,  until  lately,  had  no  power  of  remunerating  for  the  pre- 
servation of  life  (a),  all  exertions  for  that  object  being  left  to  the 
bounty  of  individuals.  By  the  Rhodian  law,  also,  the  master  may,  in 
case  of  need,  compel  any  individuals  on  board  his  ship  to  surrender 
for  the  common  use  such  victuals  as  they  may  have — "  Utique  tamen 
non  gratis,  ut  nihil  restitui  necesse  sit,  sed  cum  onere  restituendi  ubi 
necessitas  cessaverit"  (o) .  The  French  ordinance  and  the  Code  de 
Commerce  (p)  also  recognise  this  right  and  the  duty  of  restitution. 


4.   Of  Breaches  of  Duty  by  the  Mariners.     Desertion,  Mutiny, 
Disobedience,  fyc. 

By  the  terms  of  the  agreement  (q)  into  which  the  master  of  every 
ship,  except  ships  of  less  than  eighty  tons  registered  tonnage,  exclu- 

(*)  Sects-  286>  274.  (<>)  Vinnius,  cited  by  Valin,  supra. 

(*)  Sect.  287.  ( p)  code  de  Com.  art.  349. 

(Z)  Ordonnance,  liv.  2,  arts.  32,  33.  (q)  See  Appendix, 

(m)  Valin,  liv.  2,  tit.  1  :  Du  Capitaine. 
(n)  The  Aid,  1  Hagg.  83.     17  &  18  Viet, 
c.  104,  s.  460. 
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sively  employed  in  trading  between  different  ports  on  the  coasts  of 
the  United  Kingdom,  is  bound  to  enter  with  every  seaman  whom  he 
carries  to  sea,  the  latter  undertakes  to  serve  on  board  the  ship  during 
the  voyage  described  in  it,  and  to  conduct  himself  in  an  orderly, 
faithful,  and  honest  manner;  to  be  at  all  times  diligent  in  his  duty 
and  station,  and  obedient  to  the  lawful  commands  of  the  master, 
or  of  any  person  who  shall  succeed  him,  and  of  their  superior  officers, 
in  everything  relating  to  the  ship;  an  engagement  which  seems  to 
comprise  all  the  general  duties  of  a  mariner  to  his  employers.  The 
breach  of  these  duties  and  of  this  engagement  consists  in  desertion, 
quarrelsomeness,  turbulence,  mutiny,  disobedience,  neglect  of  duty, 
drunkenness — offences  which,  according  to  the  frequency  of  their  oc- 
currence, the  length  of  their  continuance,  and  their  circumstances  in 
each  particular  case,  besides  the  penalties  and  forfeitures  enacted  by 
the  statutes,  may  at  common  law  justify  the  personal  restraint  and 
correction  of  the  mariner,  or  subject  him  to  dismissal  and  forfeiture 
of  wages.  It  may  happen,  that  the  regulations  prescribed  by  the 
statutes,  to  protect  the  mariner  against  an  undue  infliction  of  for- 
feitures, such  as  the  entry  in  the  log-book  of  the  circumstances 
attending  the  alleged  offence,  have  not  been  complied  with  by  the 
master ;  and  in  such  a  case,  although  the  statutory  forfeitures  may 
not  be  incurred,  yet  proof  of  the  mariner's  misconduct,  to  the  satis- 
faction of  the  Court  of  Admiralty,  may  furnish  a  defence  to  an  action 
brought  by  him  for  his  wages  against  the  master  or  owners. 

The  voyage  once  commenced,  it  is  his  duty,  not  only  to  navigate 
the  ship  in  favourable  weather,  but  to  protect  her  in  adverse  weather 
through  all  perils;  and  even  in  shipwreck,  to  exert  himself  to  save 
as  much  of  her  and  her  cargo  as  he  can.  However  courageously  or 
efficiently  this  duty  may  have  been  performed,  or  however  great  the 
danger  he  may  have  incurred,  he  is  entitled  to  no  extraordinary  re- 
muneration. He  has  only  discharged  his  covenanted  allegiance  to  the 
vessel,  which  he  contemplated  and  pledged  himself  to  give  in  the  very 
formation  of  the  contract  which  gave  his  title  to  the  stipulated  wages. 
The  ship,  on  the  other  hand,  is  pledged  to  him.  Even  when  she  has 
gone  to  pieces,  he  is  not  at  liberty  to  depart  from  the  shore  where  the 
mischance  has  been  encountered :  "  He  has  a  right  to  cling  to  the 
last  plank  in  satisfaction  of  his  wages"  (r),  and  is  bound  to  stand  by 
and  obey  the  master  as  long  as  there  remains,  in  his  judgment,  a 
prospect  of  recovering  any  part  of  the  ship  or  of  the  cargo. 

In  case  of  a  contract  for  a  voyage  out  and  home,  or  to  touch  at 
several  ports,  the  mariners  are  bound  to  take  care  of  the  vessel,  and 
assist  in  the  stowage  and  delivery  of  the  cargo  at  the  several  ports  to 


(r)  The    Sydney   Cove,    2   Dods.    Adm.  property  saved  from  shipwreck    for  their 

Rep.  13.    The  Neptune,  1  Hagg.  Adm.  R.  wages  is  put  upon  the  ground  of  a  qualified 

227.    Lady  Durham,  3  Hagg.  Adin.  R.  190.  salvage.      See  Judge  Story's   note   to    the 

It  would  seem  from  these  decisions  that  the  American  edition,  p.  452.     See,  as  to  the 

case  of  shipwreck  was  an  exception  to  the  practice   in   England,   Weskett,   Insur.  tit. 

rule  that  freight  is  the  mother  of  wages.     In  Wages,  art.  17.     See  post,  part  5,  ch.  2. 
the  American  Courts,  the  lien  of  seamen  on 
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which  the  voyage  as  described  in  the  articles  extends  (.9).  When 
arrived  at  the  port  of  final  destination,  the  voyage,  -within  the 
meaning  of  the  contract,  is  not  concluded  by  the  mere  fact  of 
arrival.  The  act  of  mooring  is  an  act  to  be  done  by  the  crew. 
There  is  no  period  at  which  the  cargo  is  more  exposed  to  hazard 
than  when  it  is  in  the  act  of  being  transferred  from  the  ship  to 
the  shore;  and  the  maritime  law  accounts  as  a  desertion  the 
departure,  without  just  cause,  of  the  mariners  from  the  vessel  until 
the  cargo  be  actually  delivered  (t) . 

If  the  master  propose  to  take  the  vessel  on  a  voyage  not  designated 
by  the  articles,  the  mariners  may  leave  the  ship  without  being  guilty 
of  desertion  (u) ;  and  words  of  indefinite  meaning  inserted  in  the 
ship's  articles,  as  "or  elsewhere,"  will  be  construed  in  favour  of  the 
mariners,  and  with  reference  to  the  general  course  and  routine  of 
the  voyage  described  in  the  context  (a?).  "Such  words,"  said  Lord 
Stowell,  "  must  receive  a  reasonable  construction,  conformable  to  the 
necessities  of  commerce ;  they  are  not  to  be  taken  in  the  indefinite 
latitude  in  which  they  are  expressed.  They  are  no  description  of  a 
voyage ;  they  are  an  unlimited  description  of  the  navigable  globe, 
and  are  not  to  be  admitted  as  a  universal  alibi  for  the  whole  world, 
including  the  most  remote  and  even  pestilential  shores"  (y). 

Want  of  provisions  will  justify  the  seaman  in  leaving  the  ship.  He 
must  be  found  with  food  so  long  as  he  remains  on  board  and  is 
willing  to  do  his  duty ;  and  if  it  be  not  supplied,  he  is  at  liberty  to 
seek  it  elsewhere.  cf  The  men,"  said  Lord  Stowell,  in  the  case  of  the 
Castilia  (z) ,  "  had  no  breakfast,  and  there  was  the  same  prospect  as 
to  dinner :  their  departure  was  therefore  justified." 

Misconduct  and  ill-treatment  on  the  part  of  the  master  may  also 
justify  desertion.  The  duties  of  the  mariners  and  the  master  are 
reciprocal:  from  the  former  are  due,  obedience  and  respect — from 
the  latter,  protection  and  good  treatment.  "  Desertion,"  said  Lord 
Kenyon,  ' '  is  a  forfeiture  of  wages  ;  but  if  the  captain  conducts  him- 
self in  such  a  way  as  puts  the  sailor  in  that  situation  that  he  cannot, 
without  damage  to  his  personal  safety,  continue  in  his  service,  human 
nature  speaks  the  language — a  servant  is  justified  in  providing  for 
that  safety"  (a).  The  Courts  of  Admiralty  and  of  common  law  will 
consider  with  indulgence  to  the  seaman  all  the  circumstances  of  each 
case ;  what  his  intention  was  at  the  time,  and  what  excuse  he  may 
have  for  the  absence,  which  is  alleged  to  have  been  desertion.  Thus, 
where  two  seamen,  having  obtained  leave  to  go  on  shore  at  Dominica, 


(s)  The  Cambridge,  2  Hagg.  Adm.  Rep.  (y)  The  Minerva,  1  Hagg.  356.    See  also 

243.  the  observations  of  Dr.  Lushington  in  the 

(t)  The   Baltic  Merchant,   Edw.  Adm.  case  of  the  Westmoreland,  1  Wm.  Rob.  216. 

Rep.  86.    The  Test,  3  Hagg.  307.  (z)  1  Hagg.  59.    See  also  the  Eliza,  1 

(M)  The  Countess  of  Harcourt,  1  Hagg.  Hagg.  182. 

248.    The  Cambridge,  2  Hagg.  243.     But  (a)  Limland  v.   Stephens,  3  Esp.  Rep. 

they   cannot  compel    him  to  continue  the  269;  and  see  Edward  v.  Trevellick,4E.  &B. 

voyage  designated  :  per  Lord  Stowell  in  the  59;  24  L.  J.  (N.  S.)  Q.  B.  9. 
Elizabeth,  2  Dods.  408. 

(a-)  The  Eliza,  1  Hagg.  182.     The  Mi- 
nerva,  1  Hagg.  347. 
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on  condition  that  they  returned  at  "  gun-fire  or  sun-set  in  the 
evening/'  went  to  a  place  of  entertainment,  got  very  drunk,  slept  all 
night  under  the  table,  never  heard  the  gun  fire,  were  drunk  all  next 
day  and  night,  and  were  then  taken  before  a  magistrate,  and  charged 
with  desertion,  Lord  Stowell  said  (b),  ( {  This  conduct  of  theirs  was 
criminal,  and  as  such  a  just  subject  of  punishment ;  but  as  to  the 
crime  of  desertion,  it  no  more  resembles  that,  than  it  does  a  robbery 
or  a  murder.  They  had  left  all  their  clothes  on  board,  and  made  no 
preparation,  and  their  conduct  on  shore  was  the  very  reverse  of  what 
must  have  been  the  conduct  of  men  meditating  an  escape."  An 
action  by  a  seaman  for  his  wages  was  defended  on  the  ground  of 
desertion.  It  appeared  that  the  plaintiff  with  other  seamen  had 
come  on  shore  in  a  boat  with  some  officers,  and  on  being  required  to 
return  to  the  ship,  they  said  they  had  had  no  victuals  the  whole  day, 
and  requested  to  stay  till  they  had  had  some.  This  being  refused, 
they  remained  on  shore,  and  went  to  the  ship  the  next  morning, 
when  the  master  dismissed  them,  and  refused  to  pay  their  wages. 
Lord  Eldon  (c)  said,  "  The  question  here  is,  Is  this  a  desertion  ?  I 
am  of  opinion  that  it  is  not.  The  plaintiff  and  the  other  seamen  only 
requested  to  be  permitted  to  remain  on  shore  to  have  some  victuals. 
It  was  a  reasonable  request.  They  had  no  intention  of  abandoning 
the  ship ;  they,  in  fact,  went  on  board  as  soon  as  they  had  the  means, 
and  were  refused  to  be  received.  After  thus  offering  to  return  to 
their  duty,  the  captain  shall  not  be  permitted  to  call  such  conduct  a 
desertion,  when  the  whole  conduct  of  the  plaintiff  showed  that  no 
such  act  was  intended."  Again,  in  the  case  of  the  Frederick  (d),  a 
suit  for  seaman's  wages,  the  owners  put  in  a  defensive  allegation 
that  the  plaintiff,  with  five  other  mariners,  got  intoxicated  with  rum, 
clandestinely  procured;  that  they  quarrelled  with  the  steward  and 
the  mate  for  not  giving  them  more ;  and  made  the  same  demand  on 
the  captain  in  a  violent  and  turbulent  manner.  Being  desired  to  go 
to  bed  and  put  out  the  lights,  they  refused  to  obey;  and  the  captain 
told  the  ringleader  that  if  he  was  dissatisfied  he  might  go  on  shore, 
which  he  said  he  would  do.  The  others  then  said,  if  one  went  all 
would  go ;  and  the  captain  ordered  the  second  mate  to  go  in  the  boat 
with  them.  It  was  alleged  that  he  did  not  in  any  way  discharge 
them,  and  that  they  were  guilty  of  mutiny  and  desertion.  But  Lord 
Stowell,  in  commenting  on  the  evidence,  said,  "  I  am  bound  to  notice 
that  the  captain  admits  he  was  so  irritated  that  he  cannot  depend 
exactly  upon  his  memory  of  what  passed ;  that  the  principal  mate,  a 
witness  of  great  credit,  goes  no  further  than  to  say,  that  the  captain 
did  not  formally  discharge  them;  leading,  by  the  use  of  this  word 
formally,  to  a  conjecture  that  there  might  still  be  something  said 
which  these  men,  with  a  willingness  of  interpretation  on  their  side, 
might  construe  into  an  actual  liberty  to  depart — a  liceat  migrare. 


(&)  The  Ealing  Grove,  2  Hagg.  15.    The  (c)  Sigard  v.  Roberts,  3  Esp.  Rep.  71. 

Susan,   ibid.   220.      The  Lady    Campbell,  See  also  the  case  of  the  Westmoreland,  IVVm. 

2    Hagg.   5.      The    Macta,  2    Hag?.    158.  Rob.  216. 

Rcnno  v.  Bennett,  3  Q.  B.  7(J8.  (d)  1  Hagg.  211. 
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And  if  his  words  were  such  as  might  be  so  understood,  it  would  be  a 
little  hard,  I  think,  to  stamp  that  misinterpretation  with  the  guilt  of 
absolute  mutiny  and  desertion/'  But  an  absence  originally  per- 
missive may  become  a  desertion,  if  the  mariner,  when  required  to  do 
so,  refuses  to  return  to  the  ship  (e) .  And  on  the  other  hand,  a  clear 
case  of  desertion  may  be  mitigated  into  the  less  offence  of  temporary 
absence,  if  at  the  time  not  treated  by  the  master  as  a  desertion  (/) , 
or  by  his  subsequent  condonation.  Leaving  the  ship  for  the  purpose 
of  entering  into  the  navy  is  not  a  desertion  (g) . 

By  the  17  &  18  Viet.  c.  104,  it  is  provided  that  any  seaman  or 
apprentice  who  neglects  or  refuses  to  proceed  to  sea  in  any  ship  in 
which  he  is  engaged  to  serve,  or  absents  himself  without  leave,  may 
at  home  or  abroad  (if  the  laws  permit)  be  apprehended  without 
warrant  by  the  master,  mate,  owner,  ship's  husband,  or  consignee,  and 
be  thereupon  (if  the  seaman  requires  it)  conveyed  before  some  court 
capable  of  taking  cognizance  of  the  matter,  and  detained  for  that 
purpose  for  a  period  not  exceeding  twenty -four  hours ;  or  if  he  does 
not  require  it,  or  there  be  no  such  court,  be  conveyed  at  once  on 
board  (h) . 

If  such  apprehension  appears  to  the  court  before  which  the  case  is 
brought  to  have  been  made  on  improper  or  insufficient  grounds,  the 
persons  so  making  or  causing  it  to  be  made  incur  a  penalty  not 
exceeding  20/.,  which,  if  inflicted,  is  to  be  a  bar  to  any  action  against 
them  for  false  imprisonment  (i) . 

The  court  before  which  a  seaman  is  so  brought  may,  if  the  master 
or  owner  or  his  agent  so  require,  instead  of  committing  the  offender 
to  prison,  cause  him  to  be  conveyed  on  board  for  the  purpose  of  pro- 
ceeding on  the  voyage,  and  direct  any  expenses  properly  incurred 
by  the  master  or  owner  to  be  paid  by,  or  deducted  from  the  wages  he 
has  earned,  or  may  under  his  existing  engagement  earn  (k) . 

Seamen  imprisoned  for  the  offences  above-mentioned,  or  for  any 
other  breach  of  discipline,  may,  before  the  termination  of  the  period 
of  their  imprisonment,  at  the  request  of  the  master  or  owner,  or  his 
agent,  be  ordered  by  any  justice  of  the  peace  to  be  conveyed  on 
board  the  ships  in  which  they  have  engaged  to  serve,  for  the  purpose 
of  proceeding  on  the  voyage  (/) . 

Any  competent  tribunal,  before  which  any  seaman  or  apprentice, 
in  any  proceeding  relating  to  seamen's  wages,  has  in  the  course  of 
the  voyage  been  convicted  and  rightfully  punished,  may  direct  a  part 
of  his  wages,  not  exceeding  3/.,  to  be  applied  in  reimbursing  any 
costs  properly  incurred  by  the  master  in  procuring  such  conviction 
and  punishment  (m) . 

The  Act  contains  other  provisions  for  facilitating  the  proof  of  de- 
sertion, so  far  as  concerns  forfeitures  of  wages  (n) ;  for  ascertaining 

(e}  The  Bulmer,  1  Hagg.  163.  (i}    Sect.  246. 

(/)  Miller  v.  Brandt,  2  Campb.  590.  (k)  Sect.  247. 
Beale  v.  Thompson,  4  East,  546.  (I)  Sect.  248. 

(g)  17  &  18  Viet.  c.  104,  s.  214.  The  (m)  Sect.  251. 
Amphytrite,  2  Hagg.  403.  (71)  Sects.  249,  250. 

(//)  Sect.  246. 
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the  amount  of  forfeitures  for  desertion  in  the  case  of  contracts  for 
wages  by  the  voyage,  run,  or  share  (o) ;  and  for  their  application  to 
the  reimbursement  of  the  expenses  occasioned  by  such  desertion  to 
the  master  or  owner  of  the  ship  from  which  the  desertion  has  taken 
place  (p) . 

It  provides  also  that  any  question  concerning  the  forfeiture  of,  or 
deductions  from,  the  wages  of  any  seaman  or  apprentice,  may  be 
determined  in  any  proceeding  lawfully  instituted  with  respect  to 
such  wages,  notwithstanding  that  the  offence,  though  punishable  by 
imprisonment  as  well  as  forfeiture,  has  not  been  made  the  subject  of 
any  criminal  proceeding  (q) . 

A  seaman  may  leave  his  ship  for  the  purpose  of  forthwith  entering 
into  the  naval  service  of  Her  Majesty,  and  such  leaving  his  ship  is 
not  to  be  deemed  a  desertion  therefrom,  or  render  him  liable  to  any 
punishment  or  forfeiture  whatever ;  stipulations  introduced  into  any 
agreement  for  the  purpose  of  defeating  this  provision  are  void,  and 
subject  the  master  or  owner  who  causes  them  to  be  so  introduced  to 
a  penalty  of  207.  (r) . 

Upon  sections  19  and  257,  it  has  been  held  that  to  convict  under  the 
second  of  those  sections  of  the  offence  of  knowingly  harbouring  a 
seaman  who  has  deserted,  the  ship  must  be  shown  to  be  British  (s) . 

With  respect  to  the  other  offences  before-mentioned,  the  reader 
may  be  referred  to  the  judgment  of  the  Court  of  Admiralty  in  the 
case  of  Robinett  v.  the  Ship  Exeter  (t),  a  suit  for  wages,  brought  by 
the  mate,  who  had  been  hired  by  the  captain  at  Bombay,  and  dis- 
charged, in  the  course  of  the  ship's  voyage  to  Europe,  at  Colombo, 
on  a  charge  of  incapacity,  drunkenness,  neglect,  and  disobedience  of 
orders.  i(  Upon  the  matter  of  drunkenness,"  said  Lord  Stowell, 
"  the  court  will  be  no  apologist  for  that ;  it  is  an  offence  peculiarly 
noxious  on  board  a  ship,  where  the  sober  and  vigilant  attention  of 
every  man,  and  particularly  of  officers,  is  required.  At  the  same 
time,  the  court  cannot  entirely  forget  that,  in  a  mode  of  life 
peculiarly  exposed  to  severe  peril  and  exertion,  and  therefore  ad- 
mitting in  seasons  of  repose  something  of  indulgence  and  refresh- 
ment, indulgence  and  refreshment  are  naturally  enough  sought  by 
such  persons  in  grosser  pleasures  of  that  kind ;  and  therefore  that 
the  proof  of  a  single  act  of  intemperance  committed  in  port  is  no 
conclusive  proof  of  disability  for  general  maritime  employment. 
Another  rule  would,  I  fear,  disable  many  very  useful  men  for  the 
maritime  service  of  their  country. 

"  As  to  disobedience  to  lawful  command,  it  is  an  offence  of  the 
highest  kind ;  the  court  would  be  particularly  attentive  to  preserve 
that  subordination  and  discipline  on  board  of  ship  which  is  so 
indispensably  necessary  for  the  preservation  of  the  whole  service,  and 
of  every  person  concerned  in  it.  A  peremptory  or  harsh  tone,  or  an 
overcharged  manner,  in  the  exercise  of  authority,  will  never  be  held 

(o)  Sect.  252.  (r)  Sect.  214. 

(p)  Sect.  253.  (.5)  Leary  v.  Lloyd,  29  L.  J.  M.  C.  194. 

(q)  Sect.  254.  (0  2  Rob.  Adm.  Rep.  261. 
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by  this  court  to  justify  resistance.  It  will  not  be  sufficient  that  there 
has  been  a  want  of  that  personal  attention  and  civility  which  usually 
take  place  on  other  occasions,  and  might  be  wished  generally  to 
attend  the  exercise  of  authority.  The  nature  of  the  service  requires 
that  those  persons  who  engage  in  it  should  accommodate  themselves 
to  the  circumstances  attending  it,  and  those  circumstances  are  not 
unfrequently  urgent,  and  create  strong  sensations,  which  naturally 
find  their  way  in  strong  expressions  and  violent  demeanour.  The 
persons  subject  to  this  species  of  authority  are  not  to  be  captious,  or 
to  take  exception  to  a  neglect  of  formal  ceremonious  observances  of 
behaviour;  and  on  these  grounds  the  court  would  hold  that  the 
charges  of  this  defence  are  of  a  nature  sufficient  to  justify  dismissal 
if  they  are  properly  substantiated  in  evidence,  although  it  might  at 
the  same  time  be  proved  that  less  personal  civility  had  been  used 
than  would  excuse  something  of  an  hesitation  of  obedience  in  other 
modes  of  life." 

By  the  17  &  18  Yict.  c.  104,  any  master  of,  or  any  seaman  or 
apprentice  belonging  to  any  British  ship,  who  by  wilful  breach  of 
duty,  or  by  neglect  of  duty,  or  drunkenness,  does  any  act  tending 
to  the  immediate  loss,  destruction,  or  serious  damage  of  the  ship,  or 
immediately  to  endanger  the  life  or  limb  of  any  person  belonging  to 
the  ship  or  on  board,  or  who  by  wilful  breach  or  neglect  of  duty,  or 
by  reason  of  drunkenness,  refuses  or  omits  to  do  any  lawful  act 
proper  and  requisite  to  be  done  by  him  for  preventing  loss,  destruc- 
tion, damage,  or  danger  of  this  description,  is  guilty  of  a  mis- 
demeanor (u). 

And  any  seaman  lawfully  engaged,  or  any  apprentice  to  the  sea 
service,  who  is  guilty  of  desertion  or  neglect,  or  of  refusing  to  join 
or  to  proceed  to  sea;  of  absence  within  twenty-four  hours  before 
sailing ;  of  absence  without  leave ;  of  quitting  without  leave  before 
the  ship  is  secured ;  of  wilful  disobedience ;  of  continued  wilful  dis- 
obedience or  neglect  of  duty,  assault  on  officers,  combining  to  dis- 
obey, wilful  damage  or  embezzlement,  or  of  acts  of  smuggling,  causing 
loss  to  the  owners,  shall  be  liable  to  be  punished  summarily  in  the 
mode  specially  authorized  in  respect  of  each  of  such  offences  by  the 
Act  of  Parliament  (v). 

Upon  the  commission  of  any  of  these  offences,  an  entry  thereof  is 
to  be  made  in  the  official  log-book,  and  signed  by  the  master  and  the 
mate,  or  one  of  the  crew ;  and  the  offender  is  to  be  furnished  with  a 
copy  of  such  entry,  or  to  have  the  same  read  to  him,  and  may  make 
such  reply  as  he  thinks  fit ;  and  the  fact  of  such  copy  being  so  fur- 
nished, or  of  the  entry  being  so  read,  and  of  his  reply,  shall  likewise 
be  entered  and  signed  as  aforesaid.  And  in  any  subsequent  legal 
proceeding,  the  entries  shall,  if  practicable,  be  produced,  or  proved, 
and  in  default  thereof,  the  court  by  which  the  case  is  heard  may,  at 
its  discretion,  refuse  to  receive  evidence  of  the  offence  (w) . 

(u)  Sect.  239.  (w)  Sect.  245. 

(v)  Sect.  243. 
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1.  Definition  of  Barratry. 

THE  term  Barratry,  which  is  often  used  as  well  by  foreign  writers 
as  those  of  our  own  nation,  is  generally  understood  in  this  and  in 
most  other  countries,  to  denote  a  fraudulent  act  of  the  master  or 
mariners  committed  to  the  prejudice  of  the  owners  of  the  ship  (a) . 
In  France,  it  is  often  used  in  a  more  enlarged  sense,  and  compre- 
hends acts  of  mere  ignorance  or  uiiskilfulness  not  accompanied  with 
a  fraudulent  design. 

To  our  definition  of  barratry,  it  is  not  essential  that  the  act  should 
be  done  by  the  master  for  his  own  benefit,  or  with  the  intent  of  in- 
juring his  owners.  Thus,  if  he  sail  out  of  port  without  paying  port 
duties,  whereby  the  goods  are  forfeited,  lost,  or  spoiled  (b)  ;  or  if  he 
cruise  in  quest  of  prizes  without  proper  authority,  and  contrary  to 
the  orders  of  his  owners  (c) ;  or  if  he  disregard  an  embargo  (d) ;  or 
attempt  a  breach  of  a  blockade  (e) ;  or  be  concerned  in  smuggling ; 
or  connive  at  smuggling  by  his  mariners  (/)  ;  or  wilfully  delay,  or 
deviate,  or  run  away  with  the  ship  (#),  and  sell  her  or  her  cargo,  or 
part  of  it  (h],  or  run  the  ship  ashore  without  any  justifiable  cause  (i), 
he  is  guilty  of  barratry.  And  where  a  master  had  general  instructions 
to  make  the  best  purchases  with  despatch,  it  was  considered  that 
such  instructions  must  mean  legal  purchases  and  legal  despatch,  and 
that  going  into  an  enemy 's  settlement  to  trade,  although  his  cargo 
could  be  more  speedily  and  cheaply  completed  there  (the  ship  being 
seized  and  confiscated  on  account  of  it),  was  barratry  (j).  Nor  was 


(a)  Emerigon,  torn.  1,366.    See  the  cases,  (e)  Goldschmidt  v.    Whitmore,  3  Taunt. 
Marshall's  Law  of  Insurance,  5th   ed.,  by  508.     Everth  v.  Hannam,  6  Taunt.  375. 
Shee,  409.  (/)  Lockyerv.  Offiey,  1  T.  R.  252.  Pipon 

(b)  In  Knight  v.  Cambridge,  1  Stra.  581 ;  v.  Cope,  1  Campb.  434. 

2  Lord  Raym.  1349.     Stamina  v.  Brown,  (g)  Vallejo  v.  Wheeler,  Cowp.  143.    Ros- 

2  Strange,  1174.     Elton  v.  Brogden,  ibid,  cow  v.  Corson,  8  Taunt.  684. 

1264.     Phyn  v.  Royal  Exchange  Assur-  (h}  Dixon  v.  Reed,  5  B.&  A.  597.   Toul- 

ance  Company,  7  T.  R.  505.  inin  v.  Anderson,  1  Taunt.  227. 

(c)  Moss  v.  Byrom,  6  T.  R.  379.  (i)  Soares  v.  Thornton,  3  T.  R.  227. 

(d)  Robinson  v.  Ewer,  1  T.  R.  127.  (j)  Earl  v.  Rowcroft,  8  East,  126. 
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it  thought  to  make  any  difference  that  he  intended  thereby  to 
promote  his  owners'  interest.  It  is  not  for  him  to  judge  in  cases  not 
entrusted  to  his  discretion,  or  to  suppose  that  he  is  not  breaking  the 
trust  reposed  in  him,  but  acting  meritoriously,  when  he  endeavours 
to  advance  the  interests  of  his  owners  by  means  which  the  law 
forbids,  and  which  his  owners  must  be  taken  to  have  forbidden,  not 
only  from  what  ought  to  be,  and  therefore  must  be  presumed  to 
have  been,  their  own  sense  of  public  duty,  but  also  from  a  considera- 
tion of  the  risk  and  loss  likely  to  follow  from  the  use  of  such  means. 
But  an  error  of  judgment  in  matters  entrusted  to  his  discretion,  and 
not  contrary  to  law,  admits  of  a  different  consideration ;  and  accord- 
ingly, when  in  an  action  on  a  policy  of  insurance,  the  loss  being 
alleged  by  barratry  of  the  master,  it  appeared  that  his  ship  having 
sprung  a  leak,  he  took  her  into  port,  and  before  any  survey  made, 
broke  up  her  ceiling  and  end-bows  with  crowbars,  thereby  injuring 
and  weakening  her,  Lord  Ellenborough,  addressing  the  counsel  for 
the  plaintiff,  said,  "To  constitute  barratry,  which  is  a  crime,  the 
captain  must  be  proved  to  have  acted  against  his  better  judgment; 
as  the  case  stands,  there  is  a  whole  ocean  between  you  and 
barratry"  (k) . 

Barratry  may  be  committed  with  the  privity  of  the  freighters 
against  the  owner,  or  by  the  owners  or  master  against  the  general 
freighter  (I) .  One  part-owner,  being  master,  may  commit  barratry 
against  another  (m),  but  if  the  master  be  sole  owner,  he  cannot 
commit  barratry  against  himself  (») . 


2.  Acts  of  Barratry  punishable  by  Statute. 

But  though  this  word,  taken  even  in  the  more  limited  sense  in 
which  it  is  used  in  this  country,  does  not  denominate  any  crime 
punishable  by  law,  yet  several  offences  committed  by  the  master  and 
mariners,  in  violation  of  their  trust  and  duty,  and  which  fall  within 
the  definition  of  barratry,  are  punishable  by  different  statutes,  which 
I  shall  now  proceed  to  mention. 

First,  as  to  the  offence  of  wilfully  destroying  the  ship.  This  is 
still,  under  circumstances  of  aggravation,  punishable  with  death,  and 
it  is  enacted  : — 

"  That  whosoever  shall  unlawfully  and  maliciously  set  fire  to,  cast 
away,  or  in  anywise  destroy  any  ship  or  vessel,  either  with  intent  to 
murder  any  person,  or  whereby  the  life  of  any  person  shall  be  en- 
dangered, shall  be  guilty  of  felony,  and  being  convicted  thereof  shall 
suffer  death  (o). 

(k)  Todd  v.  Ritchie,  \  Stark.  Rep.  240.  v.  Bourdeaux,   1  T.  R.  323.     Stamma  v. 

(Z)  ValUjov.  Wheeler, Cowp.  143.  Soares  Brown,  2  Strange,  1173. 
v.  Thornton,  1  Taunt.  627.  (0}  7  Will.  4  &  1  Viet.  c.  89,  s.  4.     A 

(m)  Jones  v.    Nicholson,  10   Exch.   28.  pleasure   boat,  eighteen  feet  long,   was  set 

Boutflower  v.  Wilmer,  2  Selw.  976.    Bell's  fire  to,  and  Patteson,  J.,  inclined  to  think  it 

Principles  of  the  Law  of  Scotland,  p.  188.  was  a  vessel  within  the  meaning  of  the  Act. 

(n)  Ross  v.  Hunter,  3  Term  R.  33.    Nutt  R.  v.  Bowyer,  4  C.  &  P.  559.     Upon  an  in- 
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"  That  whosoever  shall  unlawfully  exhibit  any  false  light  or  signal, 
with  intent  to  bring  any  ship  or  vessel  into  danger,  or  shall  un- 
lawfully and  maliciously  do  anything  tending  to  the  immediate  loss 
or  destruction  of  any  ship  or  vessel  in  distress,  shall  be  guilty  of 
felony,  and,  being  convicted  thereof,  shall  suffer  death  (p) . 

"  That  whosoever  shall  unlawfully  and  maliciously  set  fire  to,  or 
in  anywise  destroy  any  ship  or  vessel,  whether  the  same  be  complete 
or  in  an  unfinished  state,  or  shall  unlawfully  and  maliciously  set  fire 
to,  cast  away,  or  in  anywise  destroy  any  ship  or  vessel,  with  intent 
thereby  to  prejudice  any  owner  or  part-owner  of  any  such  ship  or 
vessel,  or  of  any  goods  on  board  the  same,  or  any  person  that  hath 
underwritten  or  shall  underwrite  any  policy  of  insurance  upon  such  ship 
or  vessel,  or  on  the  freight  thereof,  or  upon  any  goods  on  board  the 
same,  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the 
seas  for  the  term  of  the  natural  life  of  such  offender,  or  for  any  term 
not  less  than  fifteen  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  three  years  (q) . 

"  That  whosoever  shall  by  force  prevent  or  impede  any  person  en- 
deavouring to  save  his  life  from  any  ship  or  vessel  which  shall  be  in 
distress,  or  wrecked,  stranded,  or  cast  on  shore  (whether  he  shall  be 
on  board,  or  shall  have  quitted  the  same),  shall  be  guilty  of  felon  v, 
and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  transported  beyond  the  seas  for  the  term  of  the  natural 
life  of  such  offender,  or  for  any  term  not  less  than  fifteen  years,  or  to 
be  imprisoned  for  any  term  not  exceeding  three  years  (r) . 

"  That  whosoever  shall  unlawfully  and  maliciously  destroy  any 
part  of  any  ship  or  vessel  which  shall  be  in  distress,  or  wrecked, 
stranded,  or  cast  on  shore,  or  any  goods,  merchandise,  or  articles  of 
any  kind,  belonging  to  such  ship  or  vessel,  shall  be  guilty  of  felony, 
and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  transported  beyond  the  seas  for  any  term  not  exceeding 
fifteen  years,  nor  less  than  ten  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  three  years"  (*). 


3.  Barratrous  Disposal  of  Ship  and  Cargo. 

Secondly,  as  to  the  offences  of  running  away  with  the  ship  or 
cargo,  and  of  making  a  revolt  in  the  ship. 

By  a  statute  passed  in  the  reign  of  King  William  the  Third  (t),  it 
is  enacted,  "  That  if  any  commander  or  master  of  any  ship,  or 


dictment  for  firing  a  barge.     Alder.>on,  J.,     mitted  by  one  of  the  part-owners.     Reg.  v. 
said,  "  that  if  the  prisoner  was  convicted,  he     Wallace,  Car.  and  Marsh.  200. 
would  take  the  opinion  of  the  judges,  whether         (p)  1  Will.  4  &  1  Viet.  c.  89,  s.  5. 
a   barge   was   within   the   meaning   of    the         (q)  Sect.  6. 
statute."     R.  v.  Smith,  4  C.  &  P.  569  ;  Rex         (r)  Sect.  7. 
v.   Philp,  1   Moo.  C.  C.  263  :  and  Rex  v.         (s)  Sect.  8. 

Neville,  ibid.  458.  The  offence  may  be  com-        (<)  11  &  12  Will.  3,  c.  7,  s.  9.  made  per- 
petual by  6  Geo.  1,  c.  19. 
M 
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any  seaman  or  mariner,  shall  in  any  place  where  the  admiral  hath 
jurisdiction  betray  his  trust,  and  turn  pirate,  enemy,  or  rebel,  and 
piratically  and  feloniously  run  away  with  his  or  their  ship  or  ships, 
or  any  barge,  boat,  ordnance,  ammunition,  goods  or  merchandises ;  or 
yield  them  up  voluntarily  to  any  pirate ;  or  shall  bring  any  seducing 
messages  from  any  pirate,  enemy,  or  rebel ;  or  consult,  combine,  or 
confederate  with;  or  attempt  or  endeavour  to  corrupt  any  com- 
mander, master,  officer,  or  mariner  to  yield  up  or  run  away  with  any 
ship,  goods,  or  merchandises ;  or  turn  pirate,  or  go  over  to  pirates ; 
or  if  any  person  shall  lay  violent  hands  on  his  commander,  whereby 
to  hinder  him  from  fighting  in  defence  of  his  ship  and  goods  com- 
mitted to  his  trust ;  or  shall  confine  his  master,  or  make  or  endeavour 
to  make  a  revolt  in  the  ship — he  shall  be  adjudged,  deemed,  and 
taken  to  be  a  pirate,  felon,  and  robber,  and  being  convicted  thereof 
according  to  the  directions  of  this  Act,  shall  have  and  suffer  pains  of 
death,  loss  of  lands,  goods  and  chattels,  as  pirates,  felons,  and  robbers 
upon  the  seas,  ought  to  have  and  suffer"  (u).  By  the  18  Geo.  2, 
c.  30,  it  was  enacted,  "  That  subjects  or  denizens  committing  hos- 
tilities at  sea  against  his  Majesty's  subjects,  or  giving  aid  to  his 
enemies  at  sea,  should  be  tried  and  punished  as  pirates;"  and  now, 
by  7  Will.  4  &  1  Viet.  c.  88,  s.  3,  "  That  persons  convicted  of  any 
offence  which  by  the  acts  referred  to  in  this  section  amounts  to 
piracy,  shall  be  liable  to  be  transported  for  life,  or  for  any  term  not 
less  than  fifteen  years,  or  to  be  imprisoned  for  any  term  not  ex- 
ceeding three  years." 


4.  Not  resisting  Pirates. 

Thirdly,  as  to  the  offence  of  not  resisting  pirates  and  enemies  (#). 
It  appears  formerly  to  have  been  a  practice  with  the  Turkish  pirates 
to  restore  a  ship,  and  the  goods  of  the  master  and  mariners,  and 
sometimes  even  to  pay  the  whole  or  a  part  of  the  freight,  if  the  ship 
yielded  to  them,  and  they  were  suffered  to  take  out  the  cargo  without 
resistance.  To  prevent  this  practice,  a  statute  was  passed  so  long 
ago  as  the  reign  of  King  Charles  the  Second,  in  the  preamble 
whereof  this  practice  is  recited,  and  by  which  the  master  of  any 
vessel  of  a  burden  not  less  than  two  hundred  tons,  and  furnished 
with  sixteen  guns,  is  forbidden  to  yield  his  cargo  to  pirates  of  any 


(M)  By  Stat.   *28    Hen.   8,  c.  25,  "  For  persons  pay  out  of  hand  money  or  money's 

pirates"  it  is  enacted,  "  that  treasons,  i'elo-  worth  to  the  value  of  the  things  so  taken,  or 

nies,  robberies,  murders,  manslaughters,  and  deliver  for  the  same  a  sufficient  bill  obliga- 

other  offences  committed  on  the  sea,  shall  be  tory  to  be  paid  in  form  following;  that  is 

punished  in   the  same  manner  as  if  com-  to  say,  "  Ii  the  taking  of  the  same  things  be 

mitted  on  land."  on  this  side  of  the  straits  of  Marroke,  then  to 

Provided  that  this  Act  extend  not  to  be  be  paid  within  four  months,  and  if  beyond 

prejudicial  or  hurtful   to   any  persons  for  the  straits  of  Marroke,  then  to  be  paid  within 

taking  any  victual,  cables,  ropes,  anchors,  or  twelve  months." 

sails,  which  any  such  persons  (compelled  by         (a-)  See  Hanseatic  Ordinance,  arts.  35—37 

necessity)  take  of  or  in  any  ship  which  may  and  Roccus,  Not.  70. 
conveniently  spare  the  same;   so  the  same 
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force  without  resistance,  on  pain  of  being  rendered  incapable  to  take 
charge  of  any  English  vessel  afterwards ;  and  if  the  ship  be  released, 
and  anything  given  by  the  pirates  to  the  master,  such  gift  and  his 
share  of  the  ship  are  to  go  to  the  owners  of  the  goods.  And  any 
ship  of  less  burden  or  force  than  before-mentioned  is  forbidden  to 
yield  to  a  Turkish  pirate,  not  having  double  her  number  of  guns, 
without  fighting  (y) ;  an  extraordinary  instance  of  the  courage  and 
skill  which  the  legislature  of  those  times  attributed  to  English 
seamen,  and  which  the  exploits  of  succeeding  generations  have  so 
often  and  so  gloriously  exemplified  ! 

By  the  same  statute  it  is  enacted,  "  That  if  the  mariners  or  inferior 
officers  of  any  English  ship,  laden  with  goods  and  merchandises  as 
aforesaid,  shall  decline  or  refuse  to  fight  and  defend  the  ship,  when 
they  shall  be  thereunto  commanded  by  the  master  or  commander 
thereof,  or  shall  utter  any  words  to  discourage  the  other  mariners 
from  defending  the  ship,  every  mariner  who  shall  be  found  guilty  of 
declining  or  refusing  as  aforesaid,  shall  lose  all  his  wages  due  to  him, 
together  with  such  goods  as  he  hath  in  his  ship,  and  suffer  imprison- 
ment, not  exceeding  the  space  of  six  months,  and  shall  during  such 
time  be  kept  to  hard  labour  for  his  or  their  maintenance^). 


(y)  16  Car.  2,  c.  6;  and  22  &  23  Car.  2,        (z)  22  &  23  Car.  2,  c,  11,  s.  7. 
c.  11. 


164  Laws  for  the  Encouragement  and  [PART  in. 


CHAPTER  VI. 
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MERCHANT    SEAMEN  j     AND    HEREIN,, 

SECT.  1 .  Legal  Provision  for  Seamen  disabled  in  Fight  with  Pirates  and  Enemies,?.  1 64. 

2.  Corporation  erected  for  the  Relief  of  maimed  and  disabled  Seamen,  and  of  the 

Widows  and  Children  of  Seamen  killed,  slain,  or  drowned  in  the  Merchant 
Service,  or  who  have  contributed  to  the  Fund  raised  for  that  purpose,?.  165. 

3.  Provisions  for  preserving  the  Health  of  Seamen,  and  for  their  relief  when  falling 

Sick  at  Sea,  or  hurt  in  the  Performance  of  their  Duty,  p.  167. 

4.  Regulations  for  the  Protection  of  Seamen  from  Imposition,  p.  168. 

5.  Offence  of  Master  improperly  discharging  Mariners  abroad,  forcing  them  on 

Shore,  or  wrongfully  leaving  them  behind  ;  and  Provisions  for  the  Relief  of 
Seamen  abandoned,  shipwrecked,  captured,  or  cast  away,  p.  169. 

6.  Regulations  for  the  Registration  of  Merchant  Seamen,  p.  170. 


1.  Legal  Provision  for  Seamen  disabled  in  Fight  with  Pirates 

and  Enemies. 

THE  legislature  has  not  been  less  studious  to  reward  and  provide 
for  deserving  mariners,  than  to  punish  the  fraudulent  or  the  fearful. 
To  this  purpose  it  has  been  enacted  (a),  "  That  when  any  English  ship 
shall  have  been  defended  against  any  pirates,  enemies,  or  sea-rovers 
by  fight,  and  brought  to  her  destined  port,  in  which  fight  any  of 
the  officers  or  seamen  shall  have  been  killed  or  wounded,  it  shall  and 
may  be  lawful  to  and  for  the  judge  of  his  Majesty's  High  Court  of 
Admiralty,  or  his  surrogate  in  the  port  of  London,  or  the  mayor, 
bailiff,  or  chief  officer  in  the  several  outports  of  this  kingdom,  upon 
the  petition  of  the  master  or  seamen  of  such  ship,  so  defended  as 
aforesaid,  to  call  unto  him  four  or  more  good  and  substantial 
merchants,  and  such  as  are  no  adventurers  or  owners  of  the  ship  or 
goods  so  defended,  and  have  no  manner  of  interest  therein,  arid  by 
advice  with  them  to  raise  and  levy  upon  the  respective  adventurers 
and  owners  of  the  ship  and  goods  so  defended,  by  process  out  of  the 
said  court,  such  sum  or  sums  of  money  as  himself  and  the  said  mer- 
chants, by  plurality  of  voices,  shall  determine  and  judge  reasonable,  not 
exceeding  two  pounds  per  centum  of  the  freight,  and  of  the  ship  and 
goods  so  defended,  according  to  the  first  cost  of  the  goods;  which 
sum  or  sums  of  money  so  raised  shall  be  distributed  among  the 


(a)  11  &  12  Will.  3,  c.  7,8.  11.     See  also  the   common  charge  of  the  concerned,  in  a 

22  &  23  Car.  2,  c.  11,  s.  10.  general  average;    and  the   Hanseatic  Ordi- 

By  the  Hanseatic  Ordinance,  art.  53,  a  nance  of  the  year  1614  is  to  the  same  effect, 

seaman  disabled  in  defending  a  ship  against  tit.  14,  art.  3. 
rovers  is  to  be  maintained  during  his  life  at 
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captain,  master,  officers,  and  seamen  of  the  said  ship,  or  widows  and 
children  of  the  slain,  according  to  the  direction  of  the  judge  of  the 
said  court,  or  his  surrogate  in  the  port  of  London,  or  the  mayor, 
bailiff,  or  chief  officer  in  the  several  outports  of  this  kingdom,  with 
the  approbation  of  the  merchants  aforesaid,  who  shall  proportion 
the  same  according  to  their  best  judgment  unto  the  ship's  company 
as  aforesaid,  having  special  regard  unto  the  widows  and  children  of 
such  as  shall  have  been  slain  in  that  service,  and  such  as  have  been 
wounded  or  maimed." 

By  two  subsequent  statutes,  seamen  in  the  merchant  service  dis- 
abled in  fight  against  a  pirate  (b)  or  enemy  (c),  were  to  be  admitted 
into  and  provided  for  in  Greenwich  Hospital,  the  great  asylum  for 
decayed  and  disabled  seamen  belonging  to  the  royal  navy. 


2.  Corporation  erected  for  the  Relief  of  maimed  and  disabled  Seamen, 
and  of  the  Widows  and  Children  of  Seamen  killed,  slain,  or 
drowned  in  the  Merchant  Service,  or  who  have  contributed  to  the 
Fund  raised  for  that  purpose. 

But  that  hospital  having  been  found  insufficient  for  this  addition 
to  the  primary  objects  of  its  institution,  another  national  establish- 
ment was  erected  by  the  20  Geo.  2,  c.  38,  by  which  Act  a  corporation 
was  created,  composed  chiefly  of  eminent  merchants,  by  the  name  of 
"  The  President  and  Governors  for  the  relief  and  support  of  maimed 
and  disabled  seamen,  and  the  widows  and  children  of  such  as  shall  be 
killed,  slain,  or  drowned  in  the  merchant  service."  To  this  corpora- 
tion the  management  of  the  fund  to  be  raised  under  the  provisions  of 
the  Act  was  entrusted,  with  power  to  purchase  land  and  erect  an 
hospital,  to  supply  vacancies  that  might  occur  in  the  places  of 
president,  assistants,  governors,  and  members,  and  for  making  and 
altering  the  bye-laws,  constitutions,  and  ordinances  of  the  said 
corporation. 

This  statute,  except  so  much  of  it  as  is  above  stated,  was  repealed 
by  the  4  &  5  Will.  4,  c.  52 ;  and  by  this  latter  Act,  now  also  re- 
pealed (d) ,  it  was  provided,  "  That  the  said  president  and  governors 
should  provide  in  such  hospital,  or  by  pensions  or  otherwise,  for  sea- 
men disabled  by  sickness,  wounds,  or  accidental  misfortunes,  and 
decrepit  or  worn  out  by  age ;  and  relieve  the  widows  and  children  of 
such  as  shall  be  killed,  slain,  or  drowned  in  the  said  merchant  service, 
or  die  after  having  contributed  twenty-one  years  to  the  funds  of  the 
corporation,  such  children  being  less  than  fourteen  years  of  age, 
or  incapable  by  infirmity  of  getting  a  livelihood;  and  also  the 
widows  and  children  of  seamen,  who,  at  the  time  of  their  death,  were 
receiving  or  entitled  to  pensions,  under  this  Act ;  and  that  no  seaman 
should  be  thus  provided  for,  as  decrepit  or  worn  out,  who  had  not 


(6)  8  Geo.  1,  c.  24.  (d)  See  17  &  18  Viet.  c.  120. 

(c)  8  Geo.  2,  c.  29,  s.  10. 
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served  in  the  merchant  service  for  five  years,  and  during  that  time 
paid  the  contribution  required  to  be  paid  by  the  Act  of  the  20  Geo.  2, 
or  by  this  Act"  (e) .  And  a  preference  was  to  be  given  to  such  as 
have  served  longest  and  contributed  most  (/) . 

To  provide  a  fund  for  this  institution.,  masters  and  owners  working 
their  own  ships  were  to  pay  two  shillings,  and  seamen  or  others  em- 
ployed in  any  ship  one  shilling,  per  month  (g).  The  master  was  to 
deduct  this  duty  from  the  wages  of  the  seamen,  and  pay  it  with  <the 
amount  due  from  himself,  to  the  receivers  appointed  under  the 
Act  (/*) .  In  order  to  ascertain  the  times  of  service  and  of  payment, 
he  was  to  keep  a  muster-roll  of  the  ship's  company,  in  a  form  pre- 
scribed (i),  and  enter  therein  when  and  where  any  person  should  be 
discharged  from,  or  leave  or  desert  such  ship,  and  when  and  where 
other  officers  and  men  were  shipped  on  board,  received  any  hurt  or 
damage,  or  were  killed,  slain,  or  drowned,  or  happened  to  die,  with  an 
account  of  wages  due  to  them  at  the  time  of  death  or  desertion, 
and  of  the  effects  left  by  them  on  board ;  a  duplicate  of  which  was,  if 
required,  to  be  delivered  to  the  collectors  of  the  duties  at  whatever 
port  any  ship  should  report  or  discharge  her  cargo;  and  if  any 
master  or  other  person  neglected  to  keep  such  account  or  muster- 
roll,  or  to  deliver  such  duplicate,  he  was  to  forfeit  the  sum  of  5/.  (k) . 
The  collectors  of  these  duties  were  empowered  to  summon  the 
masters,  or,  in  their  absence,  the  owners  of  vessels,  and  examine 
them  on  oath  as  to  the  truth  of  the  muster-rolls,  and  the  number 
and  service  of  all  persons  belonging  to  the  ship,  and  chargeable  with 
the  duties ;  and  if  they  neglected  to  appear,  or  refused  to  make  a  full 
discovery  of  these  matters,  every  such  offender  was  to  forfeit  the  sum 
of  10/.  (I). 

And  if  any  person  on  board  any  merchant  ship  should,  in  doing  his 
duty  in  a  port  other  than  that  to  which  his  ship  belonged,  be  hurt  or 
maimed,  so  as  to  require  immediate  care,  he  was  to  be  relieved  until 
sufficiently  recovered  to  be  sent  to  the  ship's  home  (m). 

Such  were  the  principal  objects  of  this  institution.  Several  pro- 
visions for  carrying  them  into  effect  are  contained  in  the  statute,  of 
which  the  detail  would  be  improper  for  this  place. 

It  having,  however,  been  found  of  late  years  inadequate  for  the 
purposes  for  which  it  was  established,  an  Act,  called  "  The  Seaman's 
Fund  Winding-up  Act,"  1851,  for  bringing  it  to  an  end,  and  satis- 
fying the  just  demands  of  persons  having  claims  upon  it,  was 
passed  (n).  By  this  Act  (of  which  fifteen  sections  (o)  have  been  re- 
pealed), the  objects  contemplated  by  the  statutes  before  mentioned 
are  to  be  effected,  it  may  be  hoped  in  a  more  satisfactory  manner,  by 
the  Board  of  Trade,  through  the  agency  established  by  the  Mercantile 
Marine  Act,  13  &  14  Viet.  c.  93,  and  continued  by  the  Merchant 


(e)  4  &  5  Will.  4,  c,  52,  s.  2.  (*)  4  &  5  Will,  4,  c.  52,  s.  9. 

(/)  Sect.  25.  (Z)  Sect.  11. 

(g)  Sects.  5,  6.  (m)  Sect.  27. 

(h)  Sect.  7.  (n)  14  &  15  Viet.  c.  102. 

(i)  Sect.  9.  (o)  Sects.  27,  28—36,  51—56. 
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Shipping  Act,  17  &  18  Viet.  c.  104.  A  large  discretion  is  given  to 
the  Board  of  Trade  for  this  purpose,,  but  the  new  system  is  as  yet  too 
little  matured  (to  say  nothing  of  the  confusion  arising  from  the  partial 
repeal  of  many  recent  enactments)  to  justify  more  in  this  place  than 
a  reference  to  the  Act  itself  in  the  Appendix. 


3.  Provisions  for  Preserving  the  Health  of  Seamen,  and  for  their 
Relief  when  falling  Sick  at  Sea,  or  hurt  in  the  Performance  of 
their  Duty. 

By  the  ancient  marine  ordinances,  if  a  mariner  falls  sick  during  a 
voyage,  or  is  hurt  in  the  performance  of  his  duty,  he  is  to  be  cured  at 
the  expense  of  the  ship,  but  not  if  he  receives  an  injury  in  the  pursuit 
of  his  own  private  concerns  (p).  Similar  provisions  have  been  made 
by  British  legislation  in  favour  of  merchant  seamen  (q).  Every 
foreign-going  ship  having  a  hundred  persons  011  board,  and  every  ship 
the  voyage  of  which  shall,  under  the  Passenger  Act  (r),  exceed  twelve 
weeks,  with  fifty  persons  on  board,  must,  under  a  penalty  upon  the 
owner  in  default  of  100/.  for  every  voyage,  carry,  as  one  of  her 
complement,  a  physician,  surgeon,  or  apothecary,  duly  authorized  by 
law  to  practise  (s). 

A  sufficient  supply  of  medicines  and  medicaments  suitable  to  acci- 
dents and  diseases  arising  on  sea  voyages  must  be  kept  constantly  on 
board  any  ship  navigating  between  the  United  Kingdom  and  foreign 
parts  (t),  under  a  penalty  upon  the  master  or  owner  of  201.  Lime  or 
lemon  juice,  sugar,  and  vinegar  are,  under  a  penalty  of  20/.,  to  be 
kept  on  board,  and  served  out  to  the  crew  of  every  ship,  except  those 
bound  to  European  ports,  or  ports  in  the  Mediterranean  Sea,  at  pre- 
scribed rates  and  intervals,  after  they  have  been  consuming  salt  pro- 
visions for  ten  days,  under  a  penalty  upon  the  master  of  51.  (u). 
Any  person  who  supplies  medicines,  medicaments,  lime  or  lemon 
juice  of  bad  quality  for  the  use  of  any  ship  shall  be  liable  to  a  penalty 
of  20/.  (<r).  On  complaint  of  any  three  of  the  crew  to  any  officer  in 
command  of  any  of  Her  Majesty's  ships,  or  any  British  consular 
oificer,  or  any  shipping  master,  or  chief  officer  of  customs,  such 
officers  may  cause  a  survey  to  be  held  on  the  provisions  and  water 
supplied  for  the  ship's  use ;  and  if,  after  their  bad  quality,  unfitness 
for  use,  or  insufficiency,  is  signified  in  writing  by  the  surveying 
officer  to  the  master  of  the  ship,  he  continues  to  use  them,  or  neglects 
to  supply  others,  he  is  liable  to  a  penalty  of  20/.,  and  the  result  of 
such  survey  is  to  be  entered  by  the  surveyors  on  the  official  log,  and 
a  report  thereof  made  to  the  Board  of  Trade.  And  the  owner  is 
liable  to  an  action  by  the  seamen  to  recover  compensation  for  any 

(p)  Laws  of  Oleron,  art.  6 ;  of  Wisbuy,  art.  (r)  5  &  6  Viet.  c.  107. 

18 ;   of  the  Hanse  Towns,  art.  39,  &c.  See  (s)  17  &  18  Viet.  c.  104,  s.  230. 

Cleirac  on  the  laws  of  Oleron.  (t)  Sect.  224. 

(q)  5  &  6  Will.  4,  c.  19,  s.  18;   7  &  8  (u)  Ibid. 

Viet.  c.  112,  s.  18;  17  &  18  Viet.  c.  104,  (a?)  Sect.  227. 
s.  228. 
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damage  they  may  have  sustained  by  reason  of  the  insufficiency  of 
medicines  or  provisions  (y) . 

The  Board  of  Trade  is  now  charged  with  the  duty  of  issuing  a  scale 
of  medicines,  which  was  imposed  by  the  7  &  8  Viet.  c.  112,  on  the 
Lord  High  Admiral,  or  the  commissioners  for  executing  his  office : 
the  Board  and  the  Local  Marine  Boards  are  empowered  to  appoint 
inspectors,  who  are  to  see  that  ships  are  properly  supplied  before  they 
are  permitted  to  sail.  And  it  is  also  empowered  to  sanction  substi- 
tutes for  lime  and  lemon  juice,  and  in  the  case  of  ships  bound  to 
any  port  on  the  eastern  coast  of  North  America,  or  to  the  islands  or 
places  of  the  Atlantic  Ocean  north  of  the  35th  degree  of  north 
latitude,  to  dispense  with  the  supply  of  lime  or  lemon  juice,  sugar, 
and  vinegar  (z). 


4.  Regulations  for  the  Protection  of  Seamen  from  Imposition. 

No  person,  not  being  the  owner,  master,  or  mate  of  the  ship,  or 
bond  fide  servant  in  constant  employ  of  the  owner,  or  a  shipping 
master,  may,  under  a  penalty  of  20/.  for  each  seaman  or  apprentice, 
engage  or  supply  any  seaman  or  apprentice  to  be  entered  on  board 
any  ship  in  the  United  Kingdom,  unless  he  is  licensed  to  do  so  by 
the  Board  of  Trade.  The  like  penalty  is,  in  addition,  if  licensed, 
to  the  forfeiture  of  his  license,  enacted  against  any  person  who  employs 
any  unlicensed  person,  other  than  such  as  are  above  excepted,  to 
engage  or  supply  any  seaman  or  apprentice,  or  who  knowingly 
receives  on  board  any  seaman  or  apprentice  contrary  to  the  pro- 
visions of  this  Act  (a).  And  any  person  who  demands  or  receives, 
directly  or  indirectly,  from  any  seaman,  or  apprentice,  or  person 
seeking  employment  as  such,  any  other  remuneration  than  the  fees 
authorized  by  the  Act  for  providing  him  with  employment,  is  liable 
to  a  penalty  of  51.  (b). 

Every  person  not  being  in  Her  Majesty's  service,  or  duly  authorized 
by  law,  who  goes  on  board  any  ship  about  to  arrive  at  her  place  of 
discharge  without  the  permission  of  the  master,  is  liable  to  a  penalty 
of  20/.,  and  may  be  taken  into  custody  by  the  master  and  delivered 
to  a  constable  to  be  taken  before  a  magistrate  (c). 

A  penalty  of  5/.  is  also  imposed  on  any  one  who,  on  board  any 
merchant  ship,  within  twenty-four  hours  after  her  arrival  in  port, 
solicits  any  seaman  to  lodge  in  the  house  of  any  lodging-house 
keeper,  or  who  takes  out  of  the  ship,  without  the  personal  direction 
of  the  seaman  and  the  leave  of  the  master,  any  effects  belonging  to  a 
seaman  (d) ;  and  any  person  who  demands  or  receives  payment  from 
any  seaman  or  apprentice  for  a  longer  period  than  his  actual  board 
and  residence,  or  who  does  not  return  on  demand  any  of  his  money, 


(y)   Couch  v.  Steel,  2  W.  R.,  Q.  B.  170.          (b)  Sect.  148. 
(z)   Sect.  224.  (c)  Sect.  237. 

(«)  Sect.  147.  (d)  Sect.  238. 
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documents,  or  effects,  or  their  value,  after  deducting  what  is  due 
for  board  and  lodging,  or  absconds  therewith,  is  liable  to  a  penalty 
not  exceeding  10/.  above  the  value  of  the  property  after  this 
deduction  (e). 

The  Act  also  contains  provisions  for  ensuring  suitable  accommoda- 
tion for  seamen  by  a  proper  construction,  caulking,  and  ventilation  of 
the  places  occupied  by  them  in  the  ship,  and  an  adequate  allowance 
for  the  berth  of  each  man.  Compliance  with  these  provisions  is  en- 
forced by  a  penalty  upon  the  owner  failing  to  observe  them  of  20/., 
and  a  penalty  upon  the  master  of  10/.,  if  the  place  in  the  ship  appro- 
priated to  the  seamen  is  not  kept  free  from  goods  and  stores  (/) .  And 
the  master  is  bound,  under  a  penalty  of  10/.,  to  allow  any  seaman  or 
apprentice  to  go  ashore,  or  to  send  him  ashore  in  proper  custody, 
who  states  his  desire  to  make  a  complaint  to  a  justice  of  the  peace, 
consular  officer,  or  naval  officer  in  command  of  any  of  Her  Majesty's 
ships,  against  the  master  or  any  of  the  crew  (g}.  No  wages  due  or 
accruing  to  any  seaman  or  apprentice  are  subject  to  attachment  or 
arrestment  from  any  court;  and  every  payment  of  wages  shall  be 
valid,  notwithstanding  any  sale  or  assignment  of,  or  attachment,  in- 
cumbrance,  or  arrestment  on  them  (h) .  No  assignment  or  sale  of 
wages,  or  of  salvage,  prior  to  the  accruing  thereof,  is  binding  on  the 
party  making  the  same ;  and  no  power  of  attorney,  or  authority  for 
the  receipt  of  wages  or  salvage,  is  irrevocable  (i) .  Nor  is  any  debt 
exceeding  5s.  in  amount  by  any  seaman,  after  he  has  engaged  to 
serve,  recoverable  until  the  agreed  service  is  concluded  (k) . 


5.  Offence  of  Master  improperly  discharging  Mariners  abroad,  forcing 
them  on  Shore,  or  wrongfully  leaving  them  behind;  and  Pro- 
visions for  the  Relief  of  Seamen  abandoned,  shipwrecked,  captured f 
or  cast  away. 

As  to  the  offences  of  abandoning  seamen,  or  discharging  them 
abroad ;  of  wrongfully  putting  them  on  shore,  or  leaving  them  behind 
on  shore,  or  at  sea,  without  the  sanction  of  the  British  authorities  or 
representatives  (/),  the  reader  is  referred  to  the  clauses  of  the  Act  of 
Parliament. 

Provisions  will  there  also  be  found  respecting  the  payment  of  wages 
to  seamen  lawfully  left  behind  (m)  ;  for  the  recovery  of  the  expenses 
incurred  by  British  governors,  consuls,  or  merchants,  in  the  sub- 
sistence of  seamen  and  apprentices,  shipwrecked,  discharged,  or  left 
behind,  in  foreign  ports,  and  for  their  conveyance  home  in  ships 
bound  for  Great  Britain  (n). 


(e)  Sects.  235,  236.  (k)  Sect.  234. 

(/)  Sect  231.  (/)  Sects.  207,  208. 

(g)  Sect.  232.  (ro)   Sect.  209. 

(h)  Sect.  233.  (n)  Sect.  211. 
(i)  Ibid. 
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6.  Regulations  for  the  Registration  of  Merchant  Seamen. 

The  "  General  Register  and  Record  Office  of  Seamen,"  established 
in  the  port  of  London,  is  under  the  control  ef  the  Board  of  Trade, 
which  is  empowered  to  appoint  and  remove  the  registrar-general,  his 
clerks  and  assistants ;  to  regulate  their  salaries,  and  direct  that  the 
business  of  the  register  office  at  the  outports  may  be  done  at  the 
shipping  office,  or  at  the  Custom-house  of  such  outports,  by  a 
shipping  master,  or  officer  of  customs  appointed  by  it  (o) .  The 
registrar-general  is  to  keep  a  register  of  all  persons  who  serve  in 
ships  subject  to  the  provisions  of  the  Act  (p) .  To  enable  him  to  do 
so,  the  master  of  every  foreign-going  ship  of  which  the  crew  is  dis- 
charged in  the  United  Kingdom,  and  of  every  home-trade  ship,  must 
make  out  a  list,  in  a  form  sanctioned  by  the  Board  of  Trade,  stating 
the  number  and  date  of  the  ship's  register,  and  her  registered  tonnage ; 
the  length  and  nature  of  the  voyage  or  employment ;  the  names,  ages, 
places  of  birth,  qualities  on  board  last  ship  or  employments  of  all  the 
crew,  including  master  and  apprentices,  and  the  dates  and  times  of 
their  joining  the  ship ;  the  names  of  those  who  have  died  or  ceased  to 
belong  to  the  ship,  or  who  have  been  maimed  or  hurt,  with  the  times, 
places,  causes,  and  circumstances  thereof;  the  wages  due  to,  and  the 
clothes  and  effects  belonging  to  those  who  have  died,  and  the  mode  in 
which  they  have  been  dealt  with,  and  for  what  money  sold;  the 
name,  age,  and  sex  of  any  person,  not  being  one  of  the  crew,  who 
dies  on  board,  with  the  date  and  cause  thereof;  every  birth  which 
happens  on  board,  with  the  date  thereof,  the  sex  of  the  infant  and 
names  of  the  parents ;  every  marriage,  with  the  date  thereof,  and  the 
names  and  ages  of  the  parties  (q) . 

These  lists  are  required,  under  a  penalty  of  5/.  upon  the  master  in 
the  case  of  a  home-trade  ship,  to  'be  delivered  half-yearly  to  a 
shipping  master ;  and  in  case  of  a  foreign-going  ship,  within  forty- 
eight  hours  after  the  ship's  arrival  at  her  final  port  of  destination  in 
the  United  Kingdom,  or  upon  the  discharge  of  the  crew,  whichever 
first  happens,  to  the  shipping  master  before  whom  the  crew  is  dis- 
charged; and  such  shipping  master  shall  grant  certificates  of  such 
delivery,  without  the  production  of  which  no  officer  of  customs  shall 
clear  inwards  any  foreign-going  ship,  or  grant  clearance  or  transire 
to  any  home-trade  ship,  but  may  detain  them  until  such  certificates 
are  produced  (r). 

The  master  or  owner  of  any  ship  which  by  transfer  or  change  of 
employment  ceases  to  be  a  foreign-going  or  a  home-trade  ship,  and  of 
any  ship  which  is  lost  or  abandoned,  is  required,  under  penalties,  to 
transmit  or  deliver  such  lists  to  the  shipping  master  of  the  port  to 
which  the  ship  has  belonged  (s).     After  these  lists  have  been  kept  by 
the  shipping  masters  for  such  time  as  may  be  necessary  for  the  settle- 
Co)  Sect.  271.  (r)  Sects.  274,  275. 
»  Sect.  272.  (.<)  Sect  276. 
<7)  Sect.  273. 
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ment  of  any  business,  or  any  other  proper  purpose,  they  are  to  be 
forwarded  to  the  registrar-general  to  be  by  him  recorded  and  pre- 
served. He  is  to  allow  any  person  to  inspect  them  on  payment  of  a 
moderate  fee,  produce  them  when  required  for  purposes  of  evidence, 
and  grant  certified  copies  of  them,  which  are  to  have  the  same  effect 
in  evidence  as  the  originals  (/}.  The  collector  and  comptroller  of 
customs  at  every  port  in  the  United  Kingdom  is  required  to  send 
half-yearly  to  the  registrar-general  of  seamen  a  list  of  ships  registered 
there,  and  of  ships  whose  registers  have  been  cancelled,  or  transferred 
there,  since  the  preceding  return  (u) .  The  master  of  every  ship, 
wherever  registered,  except  ships  whose  business  for  the  time  being 
is  to  carry  passengers,  is  required,  within  forty-eight  hours  after  her 
arrival  at  any  foreign  port,  or  port  of  a  British  possession  at  which 
she  remains  so  long,  to  deliver  to  a  British  consular  officer  or  officer  of 
customs,  the  agreement  with  the  crew,  and  all  indentures  and  assign- 
ments of  apprenticeship  (x) .  Those  officers  are  to  keep  such  docu- 
ments during  the  ship's  stay,  endorse  on  the  agreement  the  neglect  of 
any  required  forms  or  transgression  of  existing  Iaws3  and  having  re- 
turned the  documents  to  the  master  within  a  reasonable  time  before 
his  departure,  with  a  certificate  endorsed  on  the  agreement  of  the  time 
when  they  were  delivered  and  returned,  to  transmit  a  copy  of  such 
endorsement  of  neglect  or  transgression,  with  the  fullest  information 
he  can  collect  respecting  it,  to  the  registrar-general  of  seamen  (y) . 
Any  master  failing  so  to  deliver  such  document,  shall  incur  for  every 
such  default  a  penalty  of  201. ,  and  in  any  prosecution  for  such 
penalty  it  shall  lie  upon  the  master  either  to  produce  the  certificate 
of  the  consular  officer  or  officer  of  customs  hereinbefore  required,  or 
to  prove  that  he  duly  obtained  the  same,  or  that  it  was  impracticable 
for  him  so  to  do  (z) . 

(t)  Sect.  277.  (y}  Sect.  279, 

(w)  Sect.  278.  (z)  Ibid, 

(ar)  Sect.  279. 
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1.  Of  Pilots  generally. 

THE  name  of  pilot,  or  steersman,  is  applied  either  to  a  particular 
officer,  serving  on  board  a  ship  during  the  course  of  a  voyage,  and 
having  the  charge  of  the  helm  and  of  the  ship's  route ;  or  to  a  person 
taken  on  board  at  a  particular  place  for  the  purpose  of  conducting  a 
ship  through  a  river,  road,  or  channel,  or  from  or  into  a  port.  The 
French  ordinance  contains  several  regulations  calculated  to  obtain  the 
necessary  skill  and  experience  in  persons  of  the  first  description  (a). 
In  this  country  there  is  no  particular  provision  relating  to  them,  and 
many  ships  are  navigated  without  an  officer  of  this  description,  the 
master  taking  upon  himself  the  charge  of  the  helm,  and  the  conduct 
of  the  vessel. 

Pilots  of  the  second  description  are  established  at  several  places  in 
this  country  by  ancient  charters  of  incorporation  (b) ;  and,  in  general, 
the  master  of  a  ship  engaged  in  foreign  trade  must  put  his  ship  under 
the  charge  of  such  a  pilot,  both  in  his  outward  and  homeward  voyage, 
within  the  limits  of  every  establishment  (c) .  A  detailed  account  of 

(«)  Liv.  2,  tit.  4 :  Du  Pilote.  North  Channel,  to  or  by  Ordfordness,  and 

(6)  The  Cinque  Port  Pilotage  from  Dover,  round  the  Long-sand  head  into  the  Downs, 

Deal,  and  the  Isle  of  Thauet,  up  the  rivers  and  down  the  South  Channel  into  the  Downs, 

Thames  and  Medway,  was  regulated  by  sta-  and  from  or  by  Ordfordness  up  the  North 

tutes  3  Geo.  1,  c.  13,  7  Geo.  1,  c.  21,  and  43  Channel,  and  the  Thames  and  Medway,  by 

Geo.  3,  c.  152,  revived  and  continued  by  47  5  Geo.  2,  c.  20.     Pilotage  into  and  out  of 

Geo.  3,  stat.  2,  c.  71,  and  48  Geo.  3,  c.  104,  the    port    of    Liverpool    is    regulated    by 

P.  L.  <fc  P.,  the  6  Geo.  4,  c.  125,  9  Geo.  4,  37  Geo.  3,  c.  78,  and  5  Geo.  4,  c.  73 ;  and 

c.  86,  3  &  4  Viet.  c.  68,  and  16  &  17  Viet,  the  port  of  Hull,  by  39  &  40  Geo.  3,  c.  10, 

c.  129,  by  which  the  district  from  the  west-  P.  L.  Ac  P.,  5  Geo.  4,  c.  83. 
ward  of  the  landing  place  at  Gravesend,  or         (c)  Law  v.  Hollingsworth,  7  Term  Rep. 

in  the  Medway  westward  of  Stangate  Creek,  K.  B.  160 ;  52  Geo.  3,  c.  39,  s.  59.    Phillips 

was  taken  from   the   Cinque    Port  Pilots,  v.  Headlam,  2  B.  &  Ad.  380.     The  William, 

unless  qualified  and  licensed  under  that  Act.  6  Rob.  316. 
Pilotage  down  the  Thames,  and  through  the 
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these  establishments,  and  of  the  ports  to  which  they  relate,  would  be 
improper  in  a  general  treatise;  and  masters  of  vessels  may  easily 
acquaint  themselves  with  the  regulations  on  this  subject,  relating  to 
the  particular  navigation  in  which  they  are  employed. 


2.  Of  the  Trinity  House  and  its  Jurisdiction,  and  the  Cinque  Port 

Pilots. 

The  most  important  of  these  pilotage  authorities  is  the  corporation 
of  the  Trinity  House,  Deptford  Strond  (d). 

With  respect  to  the  pilotage  up  the  rivers  Thames  and  Medway,  it 
was  enacted  that  it  should  be  lawful  for  the  Lord  Warden  of  the 
Cinque  Ports  and  Constable  of  Dover  Castle,  or  his  lieutenant,  to 
appoint  and  license  fit  and  competent  persons,  duly  skilled  as  pilots, 
for  the  purpose  of  conducting  all  ships  and  vessels  passing  from  or  by 
Dungeness,  up  the  rivers  Thames  and  Medway,  to  London  Bridge  and 
Rochester  Bridge,  and  their  channels,  creeks,  and  docks ;  and  from 
the  south  buoy  of  the  Brake,  to  the  westward,  as  far  as  the  west  end 
of  the  Owers ;  and  that  within  those  limits  such  vessels  should  be 
conducted  and  piloted  by  such  pilots,  and  by  no  others  (e) . 

But  the  16  &  17  Viet.  c.  129,  (still,  as  respects  some  of  its  sec- 
tions, in  force)  (/),  after  reciting  that  it  is  expedient  that  the  right  of 
piloting  ships  outwards  from  the  port  of  London  and  inwards  to  the 
same  port  should  be  subject  to  uniform  authority  and  control,  pro- 
vided that  the  Trinity  House  (the  jurisdiction  of  which,  as  respects 
the  licensing  of  pilots,  had  before  been  confined  to  the  Thames  and 
Medway,  and  their  channels,  creeks,  and  docks,  between  Orfordness 
and  London  Bridge,  and  from  London  Bridge  to  the  Downs,  and  from 
the  Downs  westward  as  far  as  the  Isle  of  Wight,  and  in  the  English 
Channel  from  the  Isle  of  Wight  up  to  London  Bridge)  might  license 
pilots  for  the  passage  from  Dungeness  inwards  as  well  as  outwards  ; 
that  the  existing  Trinity  House  pilots  might  pilot  ships  inwards 
within  the  limits  of  their  licenses ;  that  the  existing  Cinque  Port 
pilots  should  be  subject  to  the  same  rules  as  the  Trinity  House  pilots, 
and  should  be  authorized  to  pilot  vessels  inwards  or  outwards  in  the 
limits  for  which  they  were  then  licensed  (g) . 

The  Trinity  House  may,  in  the  exercise  of  the  general  power  given 
to  pilotage  authorities,  alter  such  of  the  provisions  of  the  new  Act  as 
are  expressed  therein  to  be  subject  to  alteration,  in  the  same  manner 
as  they  might  have  altered  the  same  if  they  had  been  contained  in 
any  previous  Act  of  Parliament  (h) . 


(d)  See  25  &  26  Viet.  c.  63,  s.  39.  statute,  by  which  also  it  is  enacted,  s.  6,  that 

(e)  6  Geo.  4,  c.  125,  s.  14.  sects.  4  and  9  of  the  1 6  &  1 7  Viet.  c.  1 29,  shall 
(/)  The  act,  except  sections  3,  4,  5,  8,  10,  be  construed  as  if  the  fifth  part  of  "  The 

and  so  much  of  section  9  as  relates  to  the  Merchant  Shipping  Act,  1854,"  were  therein 

recovery  of  pilotage  rates  by  Cinque  Port  referred  to  instead  of  the  6  Geo.  4,  c.  125. 
pilots  before  the  17  &  18  Viet.  c.  120,  came         (g)  16  &  17  Viet.  c.  129,  ss.  2—5, 
into  operation,  was  repealed  by  this  latter        (/t)  17  &  18  Viet.  c.  104,  s.  368. 
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The  Trinity  House  is  empowered  (as  are  also  the  Trinity  Houses 
of  Hull  and  Newcastle)  (i)  to  appoint  sub-commissioners  for  the 
examination  of  pilots,  in  all  districts  in  which  they  have  been  used 
to  make  such  appointments,  and,  with  the  consent  of  her  Majesty  in 
council  as  respects  the  Trinity  House,  for  other  districts  in  which  no 
particular  provision  is  made  by  Act  of  Parliament  or  charter  for  the 
appointment  of  pilots,  and  as  respects  the  Hull  and  Newcastle.  Trinity 
Houses  for  other  places  within  their  jurisdiction  (k). 

The  limits  for  which  the  Trinity  House  is  empowered  to  license 
pilots  are  the  London  district,  comprising  the  Thames  and  Medway 
as  high  as  London  and  Rochester  Bridges,  and  all  the  seas  and 
channels  leading  thereto  or  therefrom,  as  far  as  Orfordness  to  the 
north,  and  Dungeness  to  the  south ;  the  English  Channel  district 
between  Dungeness  and  the  Isle  of  Wight ;  and  the  Trinity  outport 
districts,  comprising  any  pilotage  district  for  the  appointment  of 
pilots  within  which  no  particular  provision  is  made  by  charter  or  Act 
of  Parliament  (I). 

No  pilot  shall  be  hereafter  licensed  to  conduct  ships  both  above 
and  below  Gravesend  (m). 

Notice  of  the  names  and  abodes,  and  of  the  limits  of  the  licenses 
of  all  pilots  licensed  by  the  Trinity  House,  are  to  be  fixed  up  at  its 
house  in  London,  and  copies  thereof  transmitted  to  the  Commissioners 
of  Customs  in  London  and  the  outports,  to  be  posted  up  by  them  at 
their  respective  Custom-houses  (n) . 

Every  Trinity  House  pilot  shall  execute  on  his  appointment  a  bond 
for  100/.,  conditioned  for  the  due  observance  on  his  part  of  the  regu- 
lations and  bye-laws  of  the  Trinity  House ;  and  no  qualified  pilot, 
who  has  executed  such  bond,  shall  be  liable  for  neglect  or  want  of 
skill  beyond  its  penalty  and  the  amount  of  pilotage  payable  to  him  in 
respect  of  the  voyage  for  which  he  is  engaged  (o) . 

The  Trinity  House  has  power  to  revoke  or  suspend  the  license  of 
any  pilot  appointed  by  it  (p) .  Such  licenses  continue  only  in  force 
until  the  31st  day  of  January  in  the  year  next  after  their  date, 
but  may  then  be  renewed  by  endorsement  under  the  hand  of  the 
secretary  of  the  Trinity  House,  or  other  person  appointed  by  them 
for  that  purpose  (q) . 


3.  Of  the  General  Regulations  of  the  17  §•  18  Viet.  c.  104,  respecting 
Pilotage  Authorities  and  Pilotage. 

By  the  17  &  18  Viet.  c.  104,  it  is  provided  that  every  pilotage 
authority  within  the  United  Kingdom    (r)   shall  retain  the  powers 


(i)  Sect.  387.  (m)  Sect.  370.  (p)  Sect.  375. 

f*)  Sect.  369.  (n)  Sect.  371.  (q)  Sect.  374. 

[0  Sect.  370.  (o)  Sects.  362,  363.  (r)  Sect.  330. 
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and-  jurisdiction  which  it  now  lawfully  possesses,  so  far  as  the  same 
are  consistent  with  the  provisions  of  that  Act  (s).  It  shall  have 
power  also,  by  bye-laws  made  with  the  consent  of  her  Majesty  in 
council,  to  exempt  the  masters  of  ships  from  being  compelled  to 
employ  qualified  pilots,  on  such  terms  and  conditions  as  may  appear 
desirable  to  it  (t) — to  determine  from  time  to  time  within  its  districts 
the  qualifications  to  be  required  of  persons  applying  to  be  licensed 
as  pilots — to  make  regulations  as  to  the  licensing  of  pilot  boats  and 
ships,  and  companies  for  their  support — to  make  regulations  for  the 
good  government  and  conduct  of  pilots  licensed  by  it,  the  effective 
performance  by  them  of  their  duty,  and  the  terms  and  conditions  on 
which  licenses  to  pilots  and  apprentices,  and  pilotage  certificates  to 
masters  and  mates,  may  be  granted,  withdrawn,  or  suspended — to 
fix,  alter  and  reduce  the  rates  of  pilotage — to  make  arrangements 
with  any  other  pilotage  authority  for  altering,  extending,  or  restricting 
their  respective  limits,  for  the  purpose  of  facilitating  navigation,  or 
reducing  the  rates  on  shipping — to  establish,  either  alone  or  in  con- 
junction with  other  pilotage  authorities,  funds  for  the  relief  of 
superannuated  or  infirm  qualified  pilots,  or  of  their  wives,  widows,  and 
children — and  to  repeal  or  alter  any  bye -laws  made  in  exercise  of  the 
above  powers,  and  make  a  new  one  in  lieu  thereof,  notwithstanding 
any  Act  of  Parliament,  rule,  law,  or  custom  to  the  contrary  (u). 
By  the  25  &  26  Viet.  c.  63,  s.  39,  the  Board  of  Trade  is  empowered 
by  provisional  order,  which  is  not  to  take  effect  unless  confirmed 
by  parliament,  to  prepare  schemes  to  be  afterwards  embodied  by 
them  in  public  general  bills,  for  effecting  the  objects  contemplated 
by  these  enactments,  and  for  further  amending  the  law  concerning 
pilotage,  with  a  due  regard  to  existing  interests,  and  to  the  circum- 
stances of  each  particular  case,  and  for  this  purpose, — 

(1.)  Whenever  any  pilotage  authority  residing  or  having  its  place 
of  business  at  one  port  has  or  exercises  jurisdiction  in  matters 
of  pilotage  in  any  other  port,  to  transfer  so  much  of  the  said 
jurisdiction  as  concerns  such  last-mentioned  port,  to  any 
harbour  trust  or  other  body  exercising  any  local  jurisdiction 
in  maritime  matters  at  the  last-mentioned  port,  or  to  any 
body  to  be  constituted  for  the  purpose  by  the  provisional 
order,  or,  in  cases  where  the  said  pilotage  authority  is  not 
the  Trinity  House  of  Deptford  Stroiid,  to  the  said  Trinity 
House;  or  to  transfer  the  whole  or  any  part  of  the  juris- 
diction of  the  said  pilotage  authority  to  a  new  body  corporate 
or  body  of  persons  to  be  constituted  for  the  purpose  by  the 
provisional  order,  so  as  to  represent  the  interests  of  the  several 
ports  concerned : 

(2.)  To  make  the  body  corporate  or  persons  to  whom  the  said 
transfer  is  made  a  pilotage  authority  within  the  meaning  of 


(»)  Sect.  331.  (0  Sect.  332.  (M)  Sect.  333. 
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the  principal  Act,  with  such  powers  for  the  purpose  as  may 
be  in  the  provisional  order  in  that  behalf  mentioned  : 

To  determine  the  limits  of  the  district  of  the  pilotage 
authority  to  which  the  transfer  of  jurisdiction  is  made : 

To  sanction  a  scale  of  pilotage  rates  to  be  taken  by  the 

pilots  to  be  licensed  by  the  last-mentioned  pilotage  authority  : 

To  determine  to  what  extent  and  under  what  conditions  any 

pilots  already  licensed  by  the  former  pilotage  authority  shall 

continue  to  act  under  the  new  pilotage  authority  : 

To  sanction  arrangements  for  the  apportionment  of  any 
pilotage  funds  belonging  to  the  pilots  licensed  by  the  former 
pilotage  authority  between  the  pilots  remaining  under  the 
jurisdiction  of  that  authority,  and  the  pilots  who  are  trans- 
ferred to  the  jurisdiction  of  the  new  authority  : 

To  provide  for  such  compensation  or  superannuation  as  may 
be  just  to  officers  employed  by  the  former  pilotage  authority 
and  not  continued  by  the  new  authority  : 

(3.)  To  constitute  a  pilotage  authority  and  to  fix  the  limits  of  its 
district  in  any  place  in  the  United  Kingdom  where  there  is 
no  such  authority ;  so,  however,  that  in  the  new  pilotage 
districts  so  constituted  there  shall  be  no  compulsory  pilotage, 
and  no  restriction  on  the  power  of  duly  qualified  persons  to 
obtain  licenses  as  pilots. 

(4.)  To  exempt  the  masters  and  owners  of  all  ships,  or  of  any 
classes  of  ships,  from  being  obliged  to  employ  pilots  in  any 
pilotage  district  or  in  any  part  of  any  pilotage  district,  or 
from  being  obliged  to  pay  for  pilots  when  not  employing 
them  in  any  district  or  in  any  part  of  any  pilotage  district, 
and  to  annex  any  terms  and  conditions  to  such  exemp- 
tions : 

(5.)  In  cases  where  the  pilotage  is  not  compulsory,  and  where 
there  is  no  restriction  on  the  power  of  duly  qualified  persons 
to  obtain  licenses  as  pilots,  to  enable  any  pilotage  authority 
to  license  pilots  and  fix  pilotage  rates  for  any  part  of  the  dis- 
trict within  the  jurisdiction  of  such  authority  for  which  no 
such  licenses  or  rates  now  exist : 

(6.)  In  cases  where  the  pilotage  is  not  compulsory,  and  where 
there  is  no  restriction  on  the  power  of  duly  qualified  persons 
to  obtain  licenses  as  pilots,  to  enable  any  pilotage  authority 
to  raise  all  or  any  of  the  pilotage  rates  now  in  force  in  the 
district  or  any  part  of  the  district  within  the  jurisdiction  of 
such  authority  : 

(7.)  In  cases  where  the  pilotage  is  not  compulsory,  and  where 
there  is  no  restriction  on  the  number  of  pilots,  or  on  the 
power  of  duly  qualified  persons  to  obtain  licenses  as  pilots, 
to  give  additional  facilities  for  the  recovery  of  pilotage  rates 
and  for  the  prevention  of  the  employment  of  unqualified 
pilots  : 

(8.)  To  give  facilities  for  enabling  duly  qualified  persons,  after 


CHAP.  VII.] 
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proper    examination    as   to    their    qualifications,   to   obtain 

licenses  as  pilots  (x) . 

Every  such  new  bye-law  must,  before  it  is  submitted  to  her  Majesty 
in  council  for  her  assent,  be  published  in  such  manner  as  the  Board 
of  Trade  shall  prescribe ;  every  order  in  council  relating  to  it  shall 
be  laid,  as  soon  as  possible  after  the  making  thereof,  before  both 
Houses  of  Parliament ;  and  if  the  majority  of  qualified  pilots  at  any 
port,  or  the  Local  Marine  Board,  or  should  there  be  no  Local  Marine 
Board,  not  less  than  six  masters,  owners,  or  insurers  of  ships,  con- 
sider themselves  aggrieved  by  any  bye-law  or  regulation  made  under 
some  authority  other  than  the  provisions  of  the  Act,  the  Board  of 
Trade  is  authorized,  on  their  appeal  to  it,  to  revoke  or  alter  such 
bye-law  or  regulation,  in  such  manner  as  may  appear  to  it  just  and 
expedient  (y). 

Every  pilotage  authority  is  required,  under  pain  of  having  its 
jurisdiction  transferred  to  the  Trinity  House,  to  deliver  periodically 
to  the  Board  of  Trade  returns  of  all  bye-laws,  regulations,  and  orders 
relating  to  pilots,  in  force  under  its  jurisdiction ;  of  the  names  and 
ages  of  all  pilots  and  apprentices  licensed  by  it,  or  acting  without 
license ;  of  the  service  for  which  each  pilot  or  apprentice  is  licensed ; 
the  rates  of  pilotage  for  the  time  being  in  force,  and  the  total  amount 
received  for  pilotage ;  and  the  receipt  and  expenditure  of  all  monies 


(a:)  The  following  rules  are  to  be  observed 
with  respect  to  provisional  orders  made  in 
pursuance  of  this  act : 

1.  Application  in  writing  for  such  order 
shall  be  made  to  the  Board  of  Trade  by 
some  persons  interested  in  the  pilotage 
of  the  district  or  in  the  operation  of  the 
laws  or  regulations  relating   to    such 
pilotage  : 

2.  Notice  of  such  application  having  been 
made   shall   be  published  once  at  the 
least  in  each  of  two  successive  weeks  in 
the  month  immediately  succeeding  the 
time  of  such  application  in  the  Shipping 
Gazette,  and   in   some  newspaper  or 
newspapers  circulating  in  the  county, 
or,  if  there  are  more  than  one,  in  the 
counties  adjacent  to  the  pilotage  dis- 
trict to  be  affected  by  the  order  : 

3.  The  notice  so  published  shall  state  the 
objects  which  it  is  proposed  to  effect  by 
the  provisional  order : 

4.  The  Board  of  Trade  on  receiving  the 
application  shall  refer  the  same  to  the 
pilotage  authority  or  authorities  of  the 
district,  and  shall  receive  and  consider 
any  objections  which  may  be  made  to 
the   proposed    provisional    order,   and 
shall  for  that  purpose  allow  at  least  six 
weeks  to  elapse   between  the  time  of 
referring  the  application  to  the  pilotage 
authority  and  the  time  of  making  the 
provisional  order : 

5.  The  Board  of  Trade  shall,  after  consi- 
dering all  objections,  determine  whether 


to  proceed  with  the  provisional  order  or 
not ;  and  shall,  if  they  determine  to 
proceed  with  it,  settle  it  in  such  manner 
and  with  such  terms  and  conditions, 
not  being  inconsistent  with  the  provi- 
sions of  this  Act,  as  they  may  think  fit ; 
and  shall,  when  they  have  settled  the 
same,  forward  copies  thereof  to  the 
persons  making  the  application,  and  to 
the  pilotage  authority  or  authorities  of 
the  district  or  districts  to  which  it 
refers : 

6.  No  such  provisional  order  shall  take 
effect  unless  and  until  the  same  is  con- 
firmed   by  parliament ;    and    for   the 
purpose  of  procuring  such  confirmation 
the  Board  of  Trade  shall  introduce  into 
parliament   a    public  general   bill,   or 
public  general  bills,  in  which,  or  in  the 
schedule  to  which,  the  provisional  order 
or  provisional    orders  to    be   thereby 
confirmed  shall  be  set  out  at  length  : 

7.  If  any  petition  is  presented  to  either 
House  of  Parliament  against  any  such 
provisional  order   as  aforesaid    in   the 
progress    through    parliament   of   the 
bill  confirming  the  same,  so  much  of 
the  bill  as  relates  to  the  order  so  peti- 
tioned  against   may  be  referred   to  a 
select  committee,   and    the    petitioner 
shall  in  such  case  be  allowed  to  appear 
and  oppose,  as  in  the  case  of  private 
bills. 

(y)  Sects.  334—336. 
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received  by  or  on  behalf  of  such  authority,  or  any  sub-commissioners 
appointed  by  it ;  and  these  returns  are  to  be  laid  without  delay 
before  both  Houses  of  Parliament  (a). 

The  master  or  mate  of  any  ship  may  apply  to  any  pilotage  authority 
to  be  examined  as  to  his  capacity  to  pilot  such  ship,  or  other  ships 
belonging  to  the  same  owner,  within  its  district ;  and  if  upon 
examination  he  be  found  competent,  such  authority  shall  grant  him 
a  certificate,  which  shall  enable  him  to  pilot  such  ship  or  ships  within 
the  limits  therein  described,  without  incurring  any  penalties  for  not 
employing  a  qualified  pilot ;  and  if,  upon  complaint  to  the  Board  of 
Trade,  it  appears  that  such  authority  has  refused  to  examine  the 
applicant,  or  improperly  withheld  or  withdrawn  a  certificate,  the 
board  may  direct  an  examination  of  the  person  aggrieved,  and  if 
found  competent,  grant  him  a  certificate  (b) . 

The  certificate  of  any  master  or  mate  may  be  withdrawn  «by  the 
Board  of  Trade,  or  any  pilotage  authority,  if  he  is  guilty  of  mis- 
conduct, or  shows  himself  incompetent  to  pilot  the  ship  (c) . 

For  the  provisions  respecting — the  characteristics  of  pilot  boats  and 
of  their  flags  (d),  pilot  licenses  (e),  and  their  production,  on  request, 
to  the  person  employing  a  pilot,  or  to  whom  his  services  are  tendered, 
their  delivery  to  the  pilotage  authority  by  whom  the  pilot  was 
appointed  when  required  by  such  authority  (f),  the  general  rights, 
privileges,  and  remuneration  of  pilots,  and  the  liability  for  pilotage, 
of  owners,  masters,  and  such  consignees  or  agents,  who  have  paid  or 
made  themselves  liable  to  pay  any  other  charge  in  respect  of  the  ship, 
the  reader  is  referred  to  the  Act  (g] . 

A  qualified  pilot  may  supersede  an  unqualified  pilot,  and  a  penalty 
of  50/.  is  incurred  by  the  latter,  if  he  continues  in  charge  of  a  ship 
after  a  qualified  pilot  has  offered  to  take  charge  of  her ;  or  if  he  uses  a 
license  to  which  he  is  not  entitled  (h) .  But  an  unqualified  pilot  may, 
without  subjecting  himself  to  any  penalty,  take  charge  of  a  ship, 
when  no  qualified  pilot  has  offered  to  take  charge  of  her,  or  where  a 
ship  is  in  distress  or  difficulty,  or  for  the  purpose  of  changing  her 
moorings  in  port,  or  taking  her  in  or  out  of  dock,  where  such  act 
may  be  done  without  infringing  the  regulations  of  the  port,  or  the 
lawful  orders  of  the  harbour-master  (i) .  A  qualified  pilot  on  board 
any  boat  or  ship  leading  another  ship  which  cannot  be  boarded,  is 
entitled  to  full  pilotage  for  the  distance  run  (k) . 

A  refusal,  at   the  request  of   any  qualified  pilot,  to  declare  the 

(a)  Sects.  337 — 340.  of  the  ship's  course  may  necessarily  devolve 

(6)  Sects.  340-342.  upon  the  person  applying  such  power,  he 

(c)  Sect.  344.  has  been  held  not  liable,  though  unqualified, 

(d)  Sects.  345—348.  to  the  penalty  enacted  by  sect.  70  of  8  Geo. 

(e)  Sect.  349.  4,  c.  125,  and  not  to  be  a  person  "  having  the 

(f)  Sect.  352.    This  enactment  is  abso-     charge  or  conduct  of  the  ship"  within  the 
lute  and  unqualified.     Henry  v.    Trinity    meaning  of  that  section.     JBeilby  v.  Scott, 
House  of  Newcastle,  8  E.  &  B.  723  ;    27     7  Mees.  &  W.  93. 

L.  J.  (N.  S.)  M.  C.  57.  (i)  Sect.  362.  Rex  v.  Lamb,  5  Term 

(g}  Sects.  356— 368.  Rep.  76.  Rex  v.  Neale,  8  Term  Rep.  241. 

(/z)  Sects.  360,  361.  But  the  master  is  at  And  as  to  what  is  a  change  of  mooring, 

liberty  to  employ  steam  or  other  bondjide  Mclntosh  v.  Slade,  7  B.  &  C.  657.. 

moving  power ;  and  although  the  selection  (ft)  Sect.  356. 
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draught  of  water  of  any  ship,  or  the  being  privy  to  a  false  declaration 
thereof,  subjects  the  master  to  a  penalty  of  double  the  amount  of 
pilotage  which  would  have  been  payable.  And  if  any  master,  or 
other  person  interested  in  a  ship,  makes,  or  is  privy  to  any  other 
person  making,  any  fraudulent  alteration  in  the  marks  on  the  stem 
or  stern-post  of  such  ship  denoting  her  draught  of  water,  the  offender 
is  liable  to  a  penalty  of  500/.  (/) . 

If  any  pilot,  when  in  charge  of  a  ship,  by  wilful  breach  or  neglect 
of  duty,  or  drunkenness,  does  any  act  tending  to  the  immediate  loss, 
destruction,  or  serious  damage  of  such  ship,  or  to  endanger  the  life 
or  limb  of  any  person  on  board,  or  omits  to  do  any  lawful  act,  proper 
and  requisite  to  be  done  for  the  prevention  of  such  misfortunes,  he 
is  guilty  of  a  misdemeanor,  and  liable  to  suspension  or  dismissal  (m) . 


4.  Of  Compulsory  Pilotage. 

With  respect  to  compulsory  pilotage,  it  and  all  exemptions  from  it 
are  to  continue  in  districts  in  which  they  obtained  before  the  passing 
of  the  Act  (n)  ;  and  masters  of  unexempted  ships  piloting  their  ships 
without  a  pilotage  certificate,  or  employing  an  unqualified  person  to 
pilot  them  after  a  qualified  pilot  has  offered  to  take  charge  of  such 
ship,  or  made  a  signal  for  that  purpose,  incur  a  penalty  of  double  the 
amount  of  pilotage  demandable  for  the  conduct  of  such  ship  (o). 

The  master  of  every  ship  carrying  passengers  between  any  place 
situate  in  the  United  Kingdom  or  the  islands  of  Guernsey,  Jersey, 
Sark,  Alderney,  and  Man,  unless  he  or  his  mate  has  a  pilotage  certi- 
ficate or  a  certificate  from  the  Board  of  Trade,  must,  within  the 
limits  of  any  district  for  which  licenses  are  granted  by  any  pilotage 
authority,  employ  a  qualified  pilot,  and  is  liable  to  a  penalty  of  100/. 
for  every  offence  if  he  fails  so  to  do  (p). 

These  regulations  are  applicable  generally  within  the  limits  of  all 
pilotage  jurisdictions  (q) .  The  pilotage  districts  of  the  Trinity  House, 
within  which  the  employment  of  pilots  is  compulsory,  are  the  London 
district,  and  the  Trinity  outport  districts ;  and  any  master  without 
certificate  piloting  his  own  ship,  or  employing  an  unqualified  person 
after  offer  to  take  charge  or  signal  made  by  a  qualified  pilot,  is  liable, 
besides  the  penalty  before  specified,  to  an  additional  penalty, 
(a  certificate  having  been  obtained  from  the  Trinity  House  autho- 

(Z)  Sect.  359.  in  the  presence  of  the  master.     Peake  (qui 

(7/1)  Sect.  CO.  tarn)  v.  Currington,  2  B.  &  B.  399,  and  5 

(n)  Sect.  379  has  been  held  not  to  limit  B.    M.  176;    and   see  Reg.  v.    Chaney,  6 

the  exemptions  contained  in  G  Geo.  4,c.  125,  Dowl.  281  ;   Chaney  v.  Payne,  1  Q.  B.  712. 

}*.,">!),  and  continued  in  section  353.    Stanton  "I    presume,  however,"   says   the  author, 

v.  Bunks,  27  L.  J.  (N.  S.)  M.  C,  Q.  B.  (5th  edition,  p.   155,)  "  that  if  the  master 

105;  R.  v.  Stanton,  8  E.  &  B.  445.  should   have  given   orders  to  his  mate  or 

(0)   Sect.  353.     It  was  decided  under  the  other  person  not  to  receive  a  pilot,  an  offer 

former  statutes,  that  in  order  to  subject  the  to  such   person  would  be  considered  as  an 

master  to  a  penalty  for  continuing  an  un-  offer  to  the  master  himself." 

licensed  pilot,  after  a  pilot  duly  licensed  and  (p)  Sects.  354,  355. 

qualified  offers  to  take  charge  of  the  ship,  it  (q)  Sects.  353—356. 
must  appear  that  such  offer  was  made  to  or 
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rizing  the  prosecutor  to  proceed  for  it,)  not  exceeding  5/.,  for  every 
fitfy  tons  burden  of  the  ship  (r) . 

A  sufficient  number  of  qualified  pilots  is  always,  by  night  and  by 
day,  to  be  ready  to  take  charge  of  vessels  coming  from  the  westward 
of  Dungeness,  in  conformity  to  such  regulations  as  the  Trinity  House 
may  think  right  to  promulgate  (s) . 

A  forfeit  to  the  Trinity  House  of  double  the  sum  which  would  have 
been  demandable  for  the  pilotage  is  to  be  paid  by  the  person  in  command 
of  a  ship  coming  from  the  westward,  and  bound  to  any  place  in  the 
Thames  or  Medway,  who,  not  having  a  duly  qualified  pilot  on  board, 
and  not  being  exempt  from  compulsory  pilotage,  shall  not,  on  the 
arrival  of  his  vessel  off  Dungeness,  and  until  she  shall  have  passed  the 
south  buoy  of  the  Brake  and  a  line  drawn  from  Sandown  Castle  to 
the  said  buoy,  or  until  a  duly  qualified  pilot  has  come  on  board, 
display  the  usual  signal  for  a  pilot ;  and  who,  if  any  duly  qualified 
pilot  shall  be  within  hail,  or  approach  him  within  half  a  mile,  with  the 
proper  distinguishing  flag  flying  in  his  vessel  or  boat,  shall  not  by  all 
practicable  means  facilitate  such  pilot's  getting  on  board,  and  give  the 
charge  of  piloting  the  vessel  to  him  (t) . 


5.  What  Vessels  need  not  take  a  Pilot. 

Ships,  when  not  carrying  passengers,  employed  in  the  coasting 
trade  of  the  United  Kingdom,  ships  of  not  more  than  sixty  tons 
burden,  or  trading  to  Boulogne,  or  any  place  in  Europe  north  of 
Boulogne,  or  from  Guernsey,  Jersey,  Alderney,  Sark,  or  Man,  or 
navigating  within  the  limits  of  the  port  to  which  they  belong,  or 
passing  through  the  limits  of  any  pilotage  district  on  their  voyages 
between  two  places  both  situate  out  of  such  limits,  and  not  being 
bound  to  any  place  within  such  limits  or  anchoring  therein,  are 
exempt  in  the  London  district  and  the  Trinity  outport  district  from 
compulsory  pilotage  (u). 

This  section  has  been  held  not  to  affect  the  exemption  by  sect.  353, 
from  the  necessity  of  employing  licensed  pilots,  of  masters  piloting 
their  own  ships  without  the  aid  of  an  unlicensed  pilot,  an  exemption 
continued  from  the  6  Geo.  4,  c.  125,  s.  59,  and  which  applies  to 
ships  carrying  passengers  as  well  as  to  ships  not  carrying  them  (x) . 

The  enactment  that  the  employment  of  a  pilot  in  the  London 


(r)  Sects.  370,  376.  if,  therefore,  the  vessel  be  bound  for  the  river, 

(s)  Sect.  377.  the  penalties  imposed  are  not  assessed  on  the 

(t)  Sect.  378.      It  was   decided  by  the  pilotage  due  from  Dungeness  to  the  Downs, 

Court  of  Common  Pleas,  on  the  llth  section  but  on  that  which   would   be    due    on  the 

of  the    62    Geo.  3,  corresponding    to  this,  ship's  arrival  at  her  ultimate  place  of  desti- 

that  the  penalties  for  not  taking  a  pilot  on  nation  in  the  river.      MacMe    v.  Landon, 

board  as  soon  as  the  vessel  passes  Dungeness,  6  Taunt.  256  ;  1  Marsh.  585. 

are  to  be  ascertained  by  the  \oyage  which  (u)  Sect.  379. 

she  is  about  to  perform,  and  which  the  act  (x)  Peg.  v.    St union,    8    E.  &   B.  445. 

directs  she  shall  not  perform  without  a  pilot :  Earl  of  AvcUand,  Lush.  Ad.  66. 
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district  shall  not  be  compulsory  upon  ships  trading  to  any  place 
north  of  Boulogne  when  not  carrying  passengers,  covers  inward  as 
well  as  outward  voyages.  A  vessel,  therefore,  not  carrying  pas- 
sengers on  a  voyage  from  Cronstadt  to  London  was  held  to  be 
exempt  from  compulsory  pilotage  in  the  river  Thames  (y}.  But  the 
master  of  a  ship  carrying  passengers  between  any  place  in  the  United 
Kingdom  or  the  islands  of  Guernsey,  Jersey,  Sark,  Alderney  and 
Man,  and  any  other  place  so  situate,  is  bound,  by  the  express  words 
of  section  354  of  the  Merchant  Shipping  Act,  1854,  which  is  not 
restricted  by  section  353,  to  employ  a  licensed  pilot,  when  navigating 
upon  waters  situate  within  the  limits  of  any  district  for  which  pilots 
are  licensed  by  any  pilotage  authority,  unless  he  or  his  mate  has  a 
pilotage  certificate  enabling  them  to  pilot  such  ship  within  such 
district  (z). 

The  masters  and  owners  of  ships  passing  through  the  limits  of  any 
pilotage  district  in  the  United  Kingdom  on  their  voyages  between  two 
places,  both  situate  out  of  such  districts,  are  exempted  from  any 
obligation  to  employ  a  pilot  within  such  district,  or  to  pay  pilotage 
rates  when  not  employing  a  pilot  within  such  district;  but  this 
exemption  is  not  to  apply  to  ships  loading  or  discharging  at  any  place 
situate  within  such  district,  or  at  any  place  situate  above  such  district 
on  the  same  river,  or  its  tributaries  (a). 


6.  Miscellaneous. 

For  the  offences  of  pilots,  and  the  penalties  incurred  by  them  for 
such  offences  (b) — the  liability  for  pilotage  of  consignees  or  agents  of 
ships,  who  have  paid  or  made  themselves  liable  to  pay  any  other 
charge  on  account  of  such  ships  (c) — the  rates  of  pilotage  payable  to 
Trinity  House  pilots  (d)  — the  payment  to  the  collector  of  customs  of 
pilotage  due  from  foreign  ships  trading  to  and  from  the  port  of 
London,  and  the  right  to  detain  such  ships  until  the  pilotage  is  paid  (e)> 
— the  settlement  of  differences  between  the  master  and  the  qualified 
pilot  of  any  ship  trading  to  or  from  the  port  of  London  as  to  her 
draught  of  water,  by  which  the  rates  of  pilotage  are  regulated  (/)  — 
and  the  Trinity  House  pilot  fund  (g),  the  reader  is  referred  to  the 
statute. 


7.  Exemption  of  Owners  and  Masters  from  Liability  in  case  of 
Loss  or  Damage. 

"  No  owner  or  master  of  any  ship  shall  be  answerable  to  any  person 

(y)  The  Wesley,  Lash.  Ad.  268.  (d)  Sect.  380. 

(z)  The  Temora,  Lush.  Ad.  17.  (e)  Sects.  381,  383. 

(a)  25  &  26  Viet.  c.  (53,  s.  41.  (/)  Sect.  384. 


(b)  Sect.  365,  17  &  18  Viet.  c.  104.  (g)  Sect.  385. 

(c)  Sect.  363. 
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whatever  for  any  loss  or  damage  occasioned  by  the  fault  or  incapacity 
of  any  qualified  pilot  acting  in  charge  of  such  ship,  within  any  district 
where  the  employment  of  such  pilot  is  compulsory  by  law"  (h). 
By  this  enactment  the  law,  after  much  variety  of  decision  (i),  is  finally 
settled  in  conformity  with  the  construction  put  upon  the  corresponding 
section  of  the  former  Act  by  Dr.  Lushington,  in  the  case  of  the  Pro- 
tector. It  was  decided  by  that  learned  judge,  on  the  14th  and  58th 
sections  of  the  6  Geo.  4,  c.  125,  that  the  exemption  from  liability 
provided  by  the  Act  was  limited  to  the  case  of  vessels  having  a  pilot  on 
board  under  its  provisions,  and  where  a  damage  was  occasioned  solely 
and  entirely  through  the  negligence,  incapacity,  or  misconduct  of  the 
pilot  on  board  ;  that  the  owners  were  protected  in  those  cases  only  in 
which  the  pilot  was  the  sole  author  of  the  injury ;  that  the  onus  of 
proving  him  to  have  been  so,  lay  upon  them ;  and  that  if  the  miscon- 
duct, &c.,  of  the  master  or  crew,  or  the  unmanageableness  of  the 
vessel  owing  to  her  not  being  in  ordinary  safe  trim,  a  matter  within 
his  province  (k),  were  contributory  to  it,  the  owners  continued 
liable  (/) .  This  decision,  overruling  the  case  of  Bennett  v.  Moita  (m) , 
by  which,  primd  facie,  the  pilot  and  not  the  owner  was  held  liable 
for  negligence  in  the  management  of  the  vessel,  was  affirmed  in 
a  later  case  by  the  Judicial  Committee  of  the  Privy  Council  (ri) . 

In  an  elaborate  endeavour  (o)  to  reconcile  the  apparently  con- 
flicting decisions  of  Carruthers  v.  Sydebotham  (p),  in  the  Queen's 
Bench,  and  the  Attorney- General  v.  Case  (q),  in  the  Exchequer, 
Dr.  Lushington  laid  down  the  rule,  that  no  one  should  be  charge- 
able with  the  act  of  another,  who  is  not  an  agent  of  his  own 
choice — a  rule  to  which  he  has  since  adhered  (r)  in  the  case  of  a 


(7i)  Sect.  388.     Where  it  appeared  that  a  to  ships  in  charge  of  pilots  who  could  not 

collision  had  been  caused  by  the  swinging  lawfully,  when    called   upon,  refuse    their 

out  of  the  straight  line  of  the  last  of  three  service. 

•vessels  towed  by  a  steamer,  but  that  the  (i)  Bennett  v.    Moita,   7    Taunt.    258; 

swinging  was  caused  by  the  improper  steer-  jRitchie  v.  Bousfield,  ib.  309  ;  Carruthers  v. 

ing  of  a  licensed  pilot  on  board,  it  was  held  Sydebotham,  4  M.  &  S.  77  ;  Attorney- Gene- 

that    the    owners    were     exonerated.     The  red  v.  Case,  3  Price,  302. 

Gipsy  King,  11  Jur.  367.     Where  a  foreign  (k)  The  Argo,  Swab.  462. 

ship  was  moored  in  a  harbour,  and  a  British  (1)  The  Protector,  1  Wm.  Rob.  45  ;  the 

ship,  having  a  licensed  pilot  on  board,  in  Maria,  ib.  106  ;  the  Agricola,  2  W.  R ;  and 

anchoring  near,  ran  foul  of  her  and  caused  see  the  Diana,  1  Wm.  Rob.  131.   Short  v. 

damage,    it  was     held    that    some    blame  Iremonger,  1   Wm.  Rob.   131,  S.  C.    The 

being    imputable  to    the     pilot,   but    not  Massachusetts,   1  Wm.  Rob.  371.     [f  the 

evidence  enough  to  fix  any  blame  on  the  evidence  as  to  the  negligence  or  want  of  care 

master  or  the  crew  of  the  British  ship,  her  on  the  part  of  the  master  and  crew  be  not 

owners  were  exonerated.     The  Atlas, 5  Ecc.  clear,  or  be  nearly  balanced,  the  court  will 

&  Mar.  50;  and  see  the  case  of  Lucy  v.  incline  to  exonerate  the  owner.     The  George, 

Ingram,  decided  in  the  Court  of  Exchequer  3   Wm.   Rob.  386.    The  Admiral  Boxer, 

on  sects.  63  and  72   of  the  6   Geo.  4,   c.  Swab.  193.    The  Argo,  ib.  462. 

124,    by  which  the  owners  were  protected  (m)  Supra. 

from  "  liability  for  all  damage  arising  from  (n)  Hammond  v.  Rogers,!  Moore,  P.  C.C. 

the  incapacity  of  any  licensed  pilot  acting  in  p.  160.    See  also  Rodriguez  v.  Melhuish, 

charge  of  any  ship  or  vessel  under  or  in  10  Ex.  110 ;  24  L.  J.  (N.  S.)  Ex.  26. 

pursuance  of  the  provisions  of  this  Act  " —  (0)  The  Maria,  1  W.  R.  106. 

words  which  were  held  in  that  case  to  extend  (/?)  Supra. 

protection  not  only  to   owners  whose  ships  (q)  Supra. 

were  in  the  charge  of  pilots  whom  it  was  (V)  The  Bilbao,  1  Lush.  UU. 
compulsory  on  them   to  employ,  but  also 
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ship  by  which  damage  had  been  done  in  obeying  the  orders  of  a 
harbour-master,  acting  under  the  authority  of  the  Harbours,  Docks, 
and  Piers  Clauses  Act,  1847  (s) . 

A  defendant,  relying  upon  the  statutory  exemption,  must  prove 
his  case  in  the  strictest  way  (t)  ;  it  is  not  enough  to  show  that  a 
pilot  was  011  board,  if  he  was  below,  at  the  time  of  the  mismanagement 
to  which  the  collision  is  imputable,  and  the  master  or  mate  was  on 
deck  and  in  charge  of  the  vessel  (u) .  The  fault  or  incapacity  of  a 
waterman  employed  by  the  master  to  assist  the  pilot,  but  who  mis- 
understands or  disobeys  the  pilot's  orders,  is  not  the  fault  of  the 
pilot  (#).  As  a  general  rule,  it  is  the  master's  duty  to  repeat,  if 
necessary,  the  pilot's  orders,  and  for  every  mano3uvre  so  carried  out 
the  pilot  remains  solely  responsible  (y) .  The  course  of  the  ship  is 
within  the  province  of  the  pilot,  and  if  the  circumstances,  in  his 
judgment,  be  such  as  justify  a  departure  from  a  statutory  rule — e.  g.t 
to  keep  to  the  starboard  side  of  a  narrow  channel — it  is  the  master's 
duty  to  submit,  and  if  he  do  so,  he  and  his  owners  will  be  safe, 
however  unfortunate  the  result  (z] . 

Cases,  however,  may  arise  in  which  it  is  not  only  the  master's 
right  but  his  duty  to  resume  his  authority.  If  the  pilot  should  be 
plainly  incompetent,  through  intoxication  or  other  cause,  and  the 
vessel  should  be  endangered  by  his  mismanagement,  the  master  is 
bound  to  interfere  (a) . 

It  is  a  settled  doctrine  of  the  Court  of  Admiralty  that  no  pilot  is 
bound  to  go  on  board  a  vessel  in  distress,  to  render  pilot  service,  for 
mere  pilotage  reward.  "If  a  pilot,"  said  Dr.  Lushington,  "being 
told  he  would  receive  pilotage  only,  refused  to  take  charge  of  a  vessel 
in  that  condition,  he  would  be  subjected  to  no  censure;  and  if  he  did 
take  charge  of  her,  he  would  be  entitled  to  a  salvage  remuneration  (b) . 
And  if  a  vessel  out  at  sea,  beyond  the  limits  of  pilotage  ground, 
requires  assistance,  that  is  salvage,  not  pilotage  "  (c) . 


8.  Jurisdiction  of  the  Court  of  Admiralty. 

By  the  87th  section  of  the  6  Geo.  4,  c.  125,  it  was  provided,  that 
nothing  in  that  Act  contained  should  extend  to  affect  or  impair  the 
jurisdiction  of  the  High  Court  of  Admiralty;  and  it  was  decided  by 
Sir  John  Nicholl,  in  conformity  with  the  judgment  of  Lord  Stowell  in 
the  case  of  the  Neptune,  that  the  Act  only  exonerated  masters  and 
owners  from  personal  responsibility,  leaving  the  remedy  in  rem  (at  all 


(*)  10  Viet.  c.  27.  Lochlibo,  3  Wm.  Rob.  321.    The  Duke  of 

(t)  The  Schicalbe,l  Lush.  239.  Manchester,   10  Jur.   8G3.    Hammond  v 

(w)  The  Mobile,  Swab.  69,  127.  Rogers,  1  Moore,    P.  C.   C.    160;    Rod- 

(x)  The  General  de  Caen,  Swab.  9.  riguez  v.  Melhuish,  2  W.  R.  518. 

(y)  The  Admiral  Boxer,  Swab.  103,  (b)  The  Frederick,  1  Wm.  Rob.  16. 

(z)  The  Argo,  Swab.  402.  (c)  The  Hedioig.  1  E.  &  A.  19. 

(a)  The   Girolamo,   3   Hagg.  176.    The 
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events,  against  foreign  ships)  unimpaired  (d).  Doubts  were  also 
expressed  by  the  same  learned  judge,  whether  the  masters  or  owners 
of  foreign  vessels  doing  damage,  are  entitled  to  make  the  same  defence 
under  these  statutes,  that  British  subjects  might  make  inter  se,  and 
whether  or  not  they  would  furnish  a  good  defence  to  an  action  at 
law,  brought  against  a  foreign  master,  he  was  of  opinion  that  no 
such  defence  could  be  sustained  in  a  court,  proceeding  in  rem,  and 
governed  by  the  rules  of  international  law  (e). 

"  The  true  meaning  of  the  section,  in  my  judgment,"  said  Dr. 
Lushington,  adverting  to  these  doubts  and  opinions,  "  is  this,  that 
the  Court  of  Admiralty  shall  retain  (by  the  provision  of  the  statute 
in  the  particular  case)  its  jurisdiction  to  administer  the  law  as  altered 
by^the  Act."  This  saving  clause  has  not  been  re-enacted. 


9.  Pilotage  of  Foreign  Ships. 

The  regulations  of  the  statute  respecting  compulsory  pilotage  apply 
to  foreign  ships ;  but  her  Majesty  in  council  may  authorize  ships 
belonging  to  countries  having  treaties  of  reciprocity  with  the  United 
Kingdom  to  be  piloted  on  certain  conditions,  and  within  particular 
limits,  without  having  a  licensed  pilot  (/) . 

(d)  Case  of  the  Girolamo,  3  Hagg.  169.  1  Wm.    Rob.  316;  the  Agricola,  2  Win. 

The  CarlJohan,  3  Hagg.  186.  The  Gladia-  Rob.  19. 

tor,   3  Hagg.   340.     The  Eolides,  ib.  367.  (e)  The  Girolamo,  3  Hagg.  169  ;  Baron 

But  see  the  judgment  of  Dr.  Lushington  in  Holberg,  3  Hagg.  244.     But  see  the  Chris- 

the  case  of  the  Protector,  in  which   this  tiana,   2  Hagg.   183;  and  the  Protector t 

doctrine  of  Sir  John  Nicholl  is   questioned.  1  Wm.  Rob.  45. 

1  Wm,  Rob.  45.     And  see   the  Vernon,  (/)  3  &  4  Viet.  c.  68,  s.  1. 
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CHAPTER  VIII. 

OF    THE    CONVEYANCE    OF    PASSENGERS    IN    MERCHANT    SHIPS  j    AND 

HEREIN, 

SECT.  1.  The  Rights  and  Duties  of  the  Master  and  Passengers,  p.  185. 

2.  Contracts  for  the  Conveyance  of  Passengers,  and  Cases  decided  upon  them, 

p.  186. 

3.  Passenger  Acts,  p.  190. 

4.  Passenger  Steamers,  p.  193. 

5.  Provisions  for  the  Prevention  of  Misconduct  and  Accidents  on  them, 

p.  193. 

THE  increase  of  intercourse  between  the  United  Kingdom  and  dis- 
tant countries,  and  the  extent  to  which  emigration  has  of  late  years  been 
carried  (a) ,  suggest  the  propriety  of  adverting  to  that  branch  of  the 
law  of  merchant  ships  and  seamen  which  relates  to  the  conveyance  of 
passengers.  It  will  be  convenient  to  consider  the  matters  connected 
with  this  subject  under  two  heads  :  the  rights  and  duties  of  the 
master  and  passengers ;  and  the  regulations  which  the  legislature 
has  established  in  relation  to  them. 


1.  Of  the  Rights  and  Duties  of  the  Master  and  Passengers. 

The  grave  responsibility  of  the  person  to  whose  skill  and  conduct 
life  and  property  are  entrusted  on  the  ocean,  and  the  situations  of 
unforeseen  emergency  to  which  he  may  be  reduced  in  exerting 
himself  for  their  preservation,  render  it  necessary  that  he  should  be 
invested  with  large,  and,  for  the  time  at  least,  unfettered  authority. 
Obedience  to  this  authority,  in  all  matters  within  its  scope,  is  a  duty 
which  should  be  cheerfully  discharged  by  every  passenger  on  board 
the  ship.  "Whatever  is  necessary  for  the  security  of  the  vessel,  the 
discipline  of  the  crew,  the  safety  of  all  on  board,  the  master  may 
lawfully  require,  not  only  of  the  ship's  company,  who  have  expressly 
contracted  to  obey  him,  but  of  those  also  whom  he  has  engaged  to 
carry  to  their  destination,  on  the  implied  condition  of  their  sub- 
mission to  his  rule  (b) .  The  exercise  of  power  thus  undefined  must, 
at  his  peril,  be  restricted  to  the  necessity  of  the  case ;  and,  on  the 
ground  of  such  necessity,  and  within  its  limits,  he  may  enforce  and 

(a)  The  number  of  emigrants  from  the  3,408,582.  As  to  whether  shipowners  carry- 
United  Kingdom  to  the  British  possessions  ing  passengers  beyond  the  seas  are  common 
in  North  America,  the  United  States,  the  carriers  within  the  custom  of  the  realm,  see 
Cape  of  Good  Hope,  our  Australian  colonies,  Bennett  v.  The  Peninsular  Steam-boat 
New  Zealand,  and  other  places,  between  the  Company,  6  C.  B.  775. 
years  1835  and  1854,  both  inclusive,  was  (b)  Boycc  v.  Bayliffe,  1  Carapb.  58. 
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justify  orders  which  would  otherwise  expose  him  to  censure,  to  civil 
liabilities,  and  to  punishment. 

A  passenger  who  is  found  011  board  in  time  of  danger  is  bound,  at 
the  master's  call,  to  do  works  of  necessity  in  defence  of  the  ship,  if 
attacked,  and  for  the  preservation  of  the  lives  of  all  on  board  (c)  ; 
yet,  as  he  may  lawfully,  except  under  peculiar  circumstances,  depart 
the  ship,  should  he  voluntarily  remain,  at  the  risk  of  his  personal 
safety,  to  assist  her  in  her  distress,  he  may  be  entitled  to  remuneration, 
in  the  nature  of  salvage,  for  his  service  (d) .  In  an  action  of  assault 
and  false  imprisonment  on  board  an  East  Indiaman,  in  a  voyage  from 
Bombay  to  Calcutta,  it  appeared  that  the  plaintiff  was  a  passenger  in 
the  gunner's  mess,  and  that  the  defendant  was  captain  of  the  ship. 
Near  the  Cape  of  Good  Hope,  two  strange  sail  were  descried  in  the 
offing,  supposed  to  be  enemies.  The  defendant  immediately  mustered 
all  hands  on  deck,  and  assigned  to  every  one  his  station.  The 
plaintiff,  with  the  other  passengers,  he  ordered  on  the  poop,  where 
they  were  to  fight  with  small  arms.  This  order  all  readily  obeyed, 
except  the  plaintiff,  who,  conceiving  he  had  been  ill-used  by  the 
defendant  some  time  before,  in  being  forbidden  to  walk  on  the  poop, 
positively  refused  to  go  there,  but  offered  to  fight  in  any  other  part 
of  the  ship  with  his  messmates.  The  defendant,  for  this  contumacy, 
ordered  him  to  be  carried  upon  the  poop,  and  kept  him  there  in  irons 
during  the  whole  night.  Next  morning,  no  enemy  appeared,  and  the 
ship  arrived  safe  at  St.  Helena,  where  the  plaintiff  quitted  her.  Lord 
Ellenborough  at  first  said  that  he  did  not  know  that  the  confinement 
of  the  plaintiff  was  not  necessary,  and  therefore  justifiable ;  but  when 
it  came  out  that  he  had  been  kept  all  night  in  irons  on  the  poop,  he 
clearly  held  that  the  defendant  had  exceeded  the  limits  of  his 
authority  (e) .  In  all  such  cases,  the  propriety  of  the  conduct  which 
is  questioned  will  be  most  satisfactorily  determined,  and  redress  most 
readily  obtained,  by  appeal  to  a  jury — a  mode  of  trial  which  has 
long  fallen  into  disuse  in  the  Court  of  Admiralty,  which,  however, 
continues  to  assert  its  jurisdiction  in  these  as  in  all  other  complaints 
of  damage  on  the  high  seas  (/) . 


2.  Contracts  for  the  Conveyance  of  Passengers,  and  Cases  decided 

upon  them. 

In  the  case  of  an  express  contract,  the  rights  of  the  parties  will  of 

(c)  Newman  v.  Walters,  3  Bos.  &  Pull,  sonneou  qu'il  estuncommun  bateur  et  mal- 
612.  faiseur  en  eau  salec,  en  tel  cas  s'il  est  convict 

(d)  Ibid.,  and   see  the   Tivo  Friends,  1  par  12,  il  sera  emprisonne  par  21  jours,  et 
Rob.  Rep.  285;    the  Beaver,  3  Rob.  Rep.  plus  User  a  fin  au  Roy." — Bl.  B.  Admiralty, 
292  ;  the  Joseph  Harrny,  1  Rob.  Rep.  306.  art.  12.       By  the  3  &  4  Viet.  c.  C5,  s.  11,  it 

(c)  Boyce  v.  Bayliffe,  1  Campb.  58.  is  enacted,  that  in  any  contested  suit  depend- 

(/)  See  the  case  of  the  Ruckers,  4  Rob.  ing   in   the  Court   of  Admiralty,   the  said 

Ad.  Rep.  73.  It  appears  from  the  Black  Book  court  shall  have  power  to    direct  issues  of 

of  the  Admiralty,  that  jurors  were  formerly  fact  to  be  tried  before  the   judges  of  the 

summoned  to  the  Admiralty  Sessions :  "  Si  superior  courts.      See  the  Act  in  the  Ap- 

un  homme  est  cndite  qu'il  a  batu  unc  per-  peiidix. 
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course  be  governed  by  its  terms,  but  the  usage  of  particular  trades 
and  voyages  may  often  influence  their  interpretation.  Where  the 
contract  is  not  express,  it  may  be  evidenced  by  such  usage.  A 
frw  miscellaneous  cases  on  this  subject  may  properly  be  noticed 
here  ((/). 

In  the  case  of  Corbin  v.  Leader  (h) ,  the  defendant,  the  master  of 
an  East  Indiaman  about  to  sail  from  Calcutta,  on  a  voyage  to 
London,  by  an  agreement  under  seal,  granted  and  let  to  the  plaintiff 
the  whole  of  the  cabins  and  accommodations  fitted  up  for  the 
reception,  convenience,  and  conveyance  of  passengers  on  board  the 
ship ;  and  the  defendant  covenanted  to  promote  as  far  as  in  him  lay 
the  comfort  and  convenience  of  the  plaintiff,  and  such  persons  as  he 
should  engage  and  contract  with,  and  who  should  be  received  as 
passengers  in  and  on  board  the  said  ship  ;  in  consideration  whereof 
the  plaintiff  covenanted  with  the  defendant,  among  other  things,  to 
pay  the  defendant  the  sum  therein  agreed  on ;  and  that  he  would  in 
every  respect  support  and  uphold  the  authority  and  command  of  the 
defendant,  and  in  no  way  interfere  with  the  management  or 
navigation  of  the  ship,  or  with  the  affairs  thereof.  The  plaintiff 
further  covenanted,  that  if,  in  the  progress  of  the  voyage,  it  should 
be  necessary  for  the  convenience  and  at  the  request  of  the  plaintiff 
to  touch  or  put  into  any  other  intermediate  port  or  ports,  save  and 
except  St.  Helena,  he  would  bear  and  pay  all  port  and  other 
necessary  charges  which  might  be  incurred  thereby.  The  court 
held  that  this  stipulation  as  to  the  payment  of  the  charges  of 
touching  at  an  intermediate  port,  thus  interwoven  with  the  covenant 
of  the  defendant,  clearly  showed  that  stopping  in  the  course  of  the 
voyage  was  a  thing  contemplated  by  the  parties  as  conducive  to  the 
convenience  of  the  passengers,  and  that  the  defendant  was  bound  so 
to  stop  at  the  request  of  the  plaintiff,  unless  it  would  have  interfered 
with  the  safety  of  the  vessel. 

In  an  action  of  assumpsit  by  the  master  of  an  East  Indiaman, 
against  a  lieutenant  in  the  company's  service,  who  had  been  his 
passenger  on  a  voyage  from  Madras  to  London,  it  appeared  that,  by 
an  order  of  the  Court  of  Directors,  officers  of  that  rank  were  to  pay 
1,000  rupees,  and  no  more,  for  "  their  passage  and  accommodation  at 
the  captain's  table,"  and  this  sum  was  paid  into  court.  For  the 
plaintiff,  it  was  contended  that  the  defendant,  for  the  regulation 
price,  was  only  entitled  to  swing  his  cot  in  the  steerage,  and  that  he 
had  been  allowed  a  cabin  to  himself,  for  which  the  additional 
payment  was  required.  Evidence  having  been  given  that  during 
the  voyage  no  officers  slept  in  the  steerage,  and  that  the  defendant's 
cabin  would  have  remained  empty  had  he  not  occupied  it,  Lord 
Ellcnborough  was  of  opinion  that  there  was  nothing  to  raise  an 
implied  promise  to  pay  more  than  the  regular  sum  (i) . 

(g)  See,  upon  the  question  how  far  parol  by  Mr.  Baron  Parke,  m  the  case  of  Hutton 

evidence  of  usage  is  admissible  for  the  pur-  v.  Warren,  1  Mees.  &  \V.  474. 

pose  of  annexing  incidents  to  or  explaining  (//)  10  Bing.  275. 

the  meaning  of  written  contracts,  tlie  judg-  (i)  Adderley  v.  Cookson,  2  Campb.  15. 
incut  of  the  Court  of  Exchequer,  delivered 
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The  case  of  Gillan  v.  Simpkin  was  an  action  for  money  had  and 
received,  to  recover  passage  money  paid  to  the  defendant,  as  master 
of  a  ship,  in  which  he  had  agreed  to  carry  the  plaintiff  as  a  passenger 
to  Antigua.  The  plaintiff,  who  had  paid  the  money  before  the  com- 
mencement of  the  voyage,  had  intended  to  have  gone  on  board  at 
Portsmouth,  but  the  luggage  was  shipped  in  the  river  Thames,  and 
in  proceeding  round  from  thence  to  Portsmouth  the  ship  was  lost. 
It  appeared  in  evidence  that  it  is  usual  for  the  passage  money  to  be 
paid  in  London,  and  that  the  stores  for  the  use  of  the  passengers 
were  always  put  on  board  in  the  river.  Chief  Justice  Gibbs,  in  his 
direction  to  the  jury,  said,  "  If  the  money  had  been  to  be  paid  at 
the  end  of  the  voyage,  the  defendant  could  not  have  recovered  any 
part  of  it,  there  being  an  entire  contract  to  carry  the  plaintiff  from 
London  to  Antigua ;  but  if  the  voyage  was  commenced,  and  the 
ship  was  prevented  from  completing  it  by  the  perils  of  navigation, 
the  captain  may  be  entitled  to  retain  the  passage  money  previously 
paid  to  him.  The  contract  for  this  purpose  may  either  be  ex- 
press, or  evidenced  by  established  usage.  Here  it  is  proved  that  in 
West  India  voyages  the  passage  money  is  paid  before  the  voyage 
commences,  and  it  does  not  appear  to  be  returned,  although  the 
voyage  is  defeated ;  on  the  other  hand,  if  the  ship  were  lost  before 
the  commencement  of  the  voyage  for  which  the  parties  had  con- 
tracted, the  money  paid  by  anticipation  must  be  returned  "  (j). 

The  master  of  a  vessel  sought  to  recover  damages  from  the 
defendant  for  the  breach  of  a  verbal  agreement,  by  which  he  engaged 
two  cabins  on  a  voyage  from  England  to  Madras  for  a  certain  price. 
He  refused  to  go,  because  the  vessel,  which  was  to  have  left  the 
docks  by  the  10th  of  October,  did  not  do  so.  It  was  proved  to  be  the 
rule  of  the  East  India  trade,  that  when  a  passenger  refused  to  go,  in 
consequence  of  a  delay  in  the  sailing  of  a  vessel,  he  was  to  forfeit 
half  the  amount  of  the  passage  money  agreed  for.  The  ship  did  not 
leave  the  docks  until  the  21st  of  October.  Chief  Justice  Tindal 
directed  the  jury  to  find  for  the  plaintiff,  with  half  the  passage 
money  as  damages,  if  they  thought  that  the  time  of  sailing  was 
matter  of  representation,  but  not  an  essential  part  of  the  contract, 
and  that,  under  the  circumstances,  the  ship  had  sailed  within  a 
reasonable  time  (k) . 

Where  emigration  agents  and  owners  of  ships  sailing  to  Australia, 
in  answer  to  an  application  respecting  a  passage,  sent  a  circular  to 
the  plaintiff,  which  stated  that  certain  ships  would  be  despatched  on 
appointed  days  (wind  and  weather  permitting),  for  which  written 
guarantees  would  be  given ;  and  the  plaintiff  engaged  a  berth  on 
board  the  Asiatic,  which  was  named  to  sail  from  London  on  the 
15th  of  August,  and  from  Plymouth  on  the  25th,  and  paid  a  deposit, 
but  no  written  guarantee  was  given ;  it  was  held,  that  the  statement 
in  the  circular  was  not  a  mere  representation,  but  a  warranty  that 
the  Asiatic  would  sail  on  the  days  appointed,  and  that  as  she  did  not 

(j)  4  Campb.  241  ;    and  see  Leman  v.        (ft)   Yates  v.  Dvff,  5  Car.  &  P.  369. 
Gordon,  8  Car.  &  P.  392. 
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sail  until  ten  days  after,  the  plaintiff  was  justified  in  taking  a 
passage  on  board  another  vessel,  and  entitled  to  recover  from  the 
defendants  the  amount  of  the  deposit,  and  the  expenses  he  had  been 
put  to,  by  the  delay  (/). 

In  an  earlier  case,  in  which  the  plaintiff  sought  to  recover 
passage  money  on  an  implied  assumpsit  pro  rata  itineris  peracti,  it 
appeared  that  he  had  contracted  to  carry  the  defendant,  his  family, 
and  luggage  from  Demerara  to  Flushing ;  and  that  in  the  course  of 
the  voyage,  and  within  four  days'  sail  of  Flushing,  the  ship  was 
captured  by  an  English  ship  of  war,  and  brought  to  England.  The 
ship  and  cargo  were  libelled  in  the  Court  of  Admiralty,  and  pro- 
ceedings were  pending  against  the  ship,  but  the  defendant  and  his 
family  were  liberated,  and  his  luggage  restored  to  his  possession. 
The  court  was  of  opinion,  that  if  the  ship  had  been  restored,  the 
action  might  have  been  maintained,  but  that  as  the  result  of  the 
proceedings  in  the  Court  of  Admiralty  might  be  the  condemnation 
of  the  ship,  and  decree  of  her  freight  to  the  captors,  it  was  premature 
while  that  suit  was  pending  (m). 

The  executors  of  an  East  India  captain,  who  had  died  in  the  East 
Indies  before  the  commencement  of  the  homeward  voyage,  brought 
an  action  against  the  chief  mate  of  his  ship,  on  whom  the  com- 
mand had  devolved,  to  recover  the  amount  of  the  sum  he  had  received 
from  the  passengers  brought  home  in  the  ship,  for  their  passage  and 
entertainment  during  the  voyage.  It  was  contended  for  the  plaintiff, 
that  the  passage  money  must  belong  to  the  representatives  of  the 
captain;  for  the  defendant,  that  he  was  entitled  to  the  whole, 
because  he  had  the  actual  command  during  the  voyage.  "  If,"  said 
Mr.  Justice  Bayley,  "  there  be  no  usage  on  the  subject,  I  think  the 
law  is,  that  where  the  captain  has  contracted  to  carry  passengers, 
and  dies,  his  representatives  are  entitled  to  the  benefit  of  the 
contract,  and  may  maintain  an  action  for  the  passage  money.  If 
the  mate  lays  out  money  in  purchasing  stores  for  such  passengers, 
he  is  the  agent  of  the  representatives  for  that  purpose,  and  may 
oblige  them  to  repay  him.  But  where,  after  the  death  of  the 
captain,  the  mate  contracts  to  carry  passengers  on  the  homeward 
voyage,  he  is  himself  entitled  to  the  benefit  of  the  contract,  and  may 
retain  the  whole  of  the  passage  money.  If  for  the  entertainment  of 
such  passengers  he  has  any  part  of  the  stores  laid  in  by  the  captain, 
for  so  much  he  must  account  to  the  captain's  representatives"  (ri). 

In  an  action  against  a  captain  of  a  ship  for  not  furnishing  good 
and  fresh  provisions  to  a  passenger  on  a  voyage,  Lord  Denman  said, 
in  his  address  to  the  jury,  "  I  think  the  result  of  the  evidence  is, 
that  the  captain  did  not  supply  so  large  a  quantity  of  good  and 
fresh  provisions  as  is  usual  under  such  circumstances.  Bat  there  is 
no  real  ground  of  complaint,  no  right  of  action,  unless  the  plaintiff 
has  really  been  a  sufferer  ;  for  it  is  not  because  a  man  does  not  get 
so  good  a  dinner  as  he  might  have  had,  that  he  is  therefore  to  have  a 
right  of  action  against  the  captain  who  does  not  provide  all  that  he 
ought  ;  you  must  be  satisfied  that  there  was  a  real  grievance  sus- 
tained by  the  plaintiff"  (o). 


(0  Cranston  v.  Marshall,   5  Exch.  3J5,         (n)  Siordet  v.  Brodie.  3  Campb.  253. 
E-  &  W.  L.  D.  1851,  p.  793.  (o)  Young  v.  Feicson,  8  Car.  &  P.  63. 

•»/)  Mulloy  v.  Bnclter,  5  East,  316. 
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An  action  was  brought  by  a  captain  in  the  army  against  a  captain 
of  the  ship  Bolton,  to  recover  damages  for  the  breach  of  a  contract, 
by  which  he  undertook  to  convey  the  plaintiff  as  a  cuddy  passenger 
on  a  voyage  from  Madras  to  London.  The  plaintiff  complained, 
among  other  things,  that  the  defendant  did  not  treat  him  as  a  cuddy 
passenger,  but  excluded  him  from  the  cuddy,  and  from  walking  on 
the  weather  side  of  the  ship.  The  defence  was,  that  the  conduct  of 
the  plaintiff  was  vulgar,  offensive,  indecorous,  and  unbecoming,  and 
that  he  had  threatened  to  cane  the  defendant.  Upon  these  grounds 
of  defence,  Chief  Justice  Tindal  observed,  "  There  is  some  evidence 
that  the  plaintiff  was  in  the  habit  of  reaching  across  other  passen- 
gers, and  of  taking  potatoes  and  broiled  bones  with  his  fingers.  It 
would  be  difficult  to  say,  if  it  rested  here,  in  what  degree  want  of 
polish  would,  in  point  of  law,  warrant  a  captain  in  excluding  a  pas- 
senger from  the  cuddy — conduct  unbecoming  a  gentleman,  in  the 
strict  sense  of  the  word,  might  justify  him,  but  in  this  case  there  is 
no  imputation  of  the  want  of  gentlemanly  principle.  With  respect  to 
the  threat  used  by  the  plaintiff,  '  that  he  would  cane  the  defendant,' 
it  is  important  to  consider  whether  it  was  heard  by  the  defendant 
before  he  gave  the  order  for  the  exclusion  of  the  plaintiff  from  the 
cuddy.  If  it  did  operate  on  the  mind  of  the  defendant  at  the 
time  of  the  exclusion,  I  cannot  conceive  that  such  conduct  would  not 
justify  that  exclusion.  A  man  who  has  threatened  the  commanding 
officer  of  a  ship  with  personal  violence  would  not  be  a  fit  person  to 
remain  at  the  table  at  which  he  presided"  (p). 

It  has  been  decided  that  the  master  of  a  ship  has  a  lien  on  the 
luggage  of  a  passenger  for  his  passage  money,  but  not  on  the  clothes 
which  he  is  wearing  when  about  to  leave  the  vessel  (q) . 

The  following  condition  in  a  passage  ticket,  ' '  the  ship  shall  not 
be  accountable  for  luggage,  goods,  or  other  description  of  property, 
unless  bills  of  lading  have  been  signed  therefor,"  has  been  held  to 
protect  the  owners  of  a  ship  from  liability  for  the  loss  of  a  passen- 
ger's luggage,  although  the  ship  was  lost  with  it  on  board  through 
the  neglect  of  the  master  (r) . 


3.  Passenger  Acts. 

Breaches  of  contract  and  injuries  like  to  those  complained  of,  in 
the  cases  which  have  been  cited,  the  common  law  of  personal  actions 
was  found  adequate  to  repress.  Experience,  however,  proved  that 
the  ignorance  and  the  credulity  of  indigent  persons  requiring  cheap 
modes  of  conveyance,  and  seeking  new  fortunes  beyond  the  seas, 
often  placed  them  at  the  mercy  of  men  who,  familiar  with  the 
dangers  of  navigation,  were  willing  to  brave  all  risks  in  the  prospect 
of  gain,  and  the  legislature  has,  by  various  statutes  applicable  to 
different  trades  and  voyages,  interposed  to  protect  unwary  emigrants 
from  the  fraud  and  cupidity  of  unprincipled  shipowners.  Security 
for  the  sea-worthiness  of  the  ship — a  due  proportion  between  her 


(/?)  Prendercjrtst  v.  Campion,  8  Car.  &  P.  (^)  Woolfv.  Summers,  2  Campb.  G31. 

454.     The  report  sets  out  in  a  special  plea  (/)  \Yilton  v.  The  Atlantic  Uoyal  Mail 

the   acts  of  misbehaviour  imputed   to   the  Company,  IOC.  B.  (N.S.)4i>3. 
plaintiff. 
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tonnage  and  the  number  of  her  passengers — the  preservation  of  their 
health  during  the  voyage — and  an  adequate  supply  of  water  and 
provisions  for  their  use,  were  the  principal  objects  to  be  attained, 
and  these  it  was  not  found  easy  to  reconcile,  with  a  just  consideration 
for  the  important  interests  which  it  had  become  necessary  to  regulate, 
and  the  small  ability  of  those  for  whom  protection  was  required. 
It  has  been  proved,  unhappily,  by  the  continued  recurrence  of  dis- 
asters (r),  appalling  to  humanity,  and  too  surely  traced  to  evils 
which  legislation  might  remove,  that  if  much  good  has  been  effected 
by  the  enactments  which  we  are  about  to  consider,  much  yet  remains 
to  be  done. 

In  the  reign  of  Geo.  3,  an  Act  (s)  was  passed,  which,  after  reciting 
that  in  various  parts  of  the  United  Kingdom  several  persons  had 
been  seduced  to  leave  their  native  country  under  false  representa- 
tions, and  had  suffered  great  hardships  on  shipboard  for  want  of 
water  and  provisions,  and  other  necessaries,  and  of  proper  accom- 
modation on  their  passage,  proceeded  to  establish  general  regulations 
for  the  carriage  of  passengers  to  foreign  parts.  Other  provisions 
were  made  in  the  same  reign  for  regulating  the  carriage  of  passengers 
to  and  from  the  United  Kingdom  to  Newfoundland  and  the  coast  of 
Labrador  (t),  the  United  States  (u),  and  the  British  colonies  in  North 
America  (#) ;  and  these  enactments  may  be  considered  the  ground- 
work of  subsequent  legislation  on  this  subject. 

All  these  statutes  were  repealed  by  the  4  Geo.  4,  c.  84,  tc  for  regu- 
lating the  carriage  of  passengers  from  the  United  Kingdom  to  foreign 
parts ;"  and  this  Act  having  also,  about  two  years  afterwards,  been 
repealed  by  the  Act  for  the  consolidation  and  amendment  of  the  laws 
relating  to  the  customs,  the  6  Geo.  4,  c.  116,  "  for  regulating  vessels 
carrying  passengers  to  foreign  parts,"  was  passed. 

By  the  9  Geo.  4,  c.  21,  further  provisions  were  introduced  to 
regulate  the  carriage  of  passengers  from  the  United  Kingdom  to  the 
continent  and  islands  of  North  America ;  which  Act  was  repealed  by 
the  5  &  6  Will.  4,  c.  55,  "  for  regulating  the  carriage  of  passengers 
from  the  United  Kingdom."  The  last-mentioned  Act  was  repealed 
by  the  5  &  6  Viet.  c.  107,  which,  as  well  as  the  8  &  9  Viet.  c.  14, 
the  10  &  11  Viet.  c.  103,  the  11  &  12  Viet.  c.  6,  the  12  &  13  Viet, 
c.  33,  the  14  Viet.  c.  1,  and  the  15  &  16  Viet.  c.  44,  have  been  super- 
seded by  the  Passengers  Act,  1855,  18  &  19  Viet.  c.  119 ;  which, 
with  a  reservation  of  the  provisions  of  16  &  17  Viet.  c.  84,  relating  to 
the  passage  of  natives  of  Asia  or  Africa,  and  passages  between  the 

(r)  During  1834,  no  fewer  than   seven-  practice  to  turn  worn-out  ships,    unfit  to 

teen  ships,  with  passengers  on  board,  bound  carry   dry   cargoes,   into   this    department. 

for  Quebec,  were  wrecked   on  the  passage,  Most  part  of  the   catastrophes   alluded  to 

seven    hundred   and    thirty-one   emigrants  may,  we  are  assured,  be  ascribed  to  this 

losing  their  lives  inconsequence,  while  many  circumstance,  and  to  the  misconduct  of  the 

more  lost  most  part  of  their  property,  and  master  and  crews. — M'Culloch,  Dictionary 

were  reduced  to  the  greatest  distress.    Emi-  of  Commerce,  Supp.,  tit.  Emigrants, 
grants  to  Quebec  are  mostly  taken  out  in         (s)  43  Geo.  3,  c.  56. 
ships  engaged  in  the  timber  trade  ;  and  it  ia         (£)  53  Geo.  3,  c.  36;  56  Geo.  3,  c.  83. 
well  known  that,  speaking  generally,  these         (u)  56  Geo.  3,  c.  114. 
are  a  very  inferior  class,  it  being  the  usual        (x)  57  Geo.  3,  c.  10. 
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island  of  Ceylon  and  certain  parts  of  the  East  Indies,  is  now  the 
law  upon  this  subject. 

This  Act,  which  came  into  operation  on  the  1st  of  October,  1855, 
applies  to  every  passenger  ship  proceeding  on  any  voyage  from  the 
United  Kingdom  to  any  place  out  of  Europe,  and  not  within  the 
Mediterranean  Sea,  and  on  every  colonial  voyage,  such  as  it  de- 
scribes. It  is  to  be  carried  into  effect  by  the  Colonial  Land  and 
Emigration  Commissioners  (y) . 

The  expression  "  Passengers  "  in  it  is  declared  by  section  3  to  include 
all  passengers  except  cabin  passengers,  and  except  labourers  under 
indenture  to  the  Hudson's  Bay  Company,  and  their  families,  conveyed 
in  ships,  the  property  of  and  chartered  by  the  said  Company  ;  and  no 
persons  shall  be  deemed  cabin  passengers  unless  the  place  allotted  to 
their  exclusive  use  shall  be  in  the  proportion  of  at  least  thirty-six 
clear  superficial  feet  to  each  statute  adult,  nor  unless  they  shall  be 
messed  together  throughout  the  voyage  at  the  same  table  with  the 
master  or  first  officer  of  the  ship,  nor  unless  the  fare  contracted  to  be 
paid  by  them  respectively  shall  be  in  the  proportion  of  at  least  30s. 
for  every  week  of  the  length  of  the  voyage,  as  computed  under  the 
provisions  of  the  Act  for  sailing  vessels  proceeding  from  the  United 
Kingdom  to  any  place  south  of  the  Equator,  and  of  20s.  for  such 
vessels  proceeding  to  any  place  north  of  the  Equator,  nor  unless  they 
shall  be  furnished  with  a  duly  signed  contract  ticket  in  a  prescribed 
form. 

A  great  variety  of  provisions  are  enacted  by  it,  having  for  their 
object  the  protection  from  imposition,  the  number,  health,  medical 
care  in  sickness,  diet,  berthing,  and  safety  of  the  passengers;  the 
' '  rights  of  passengers ;"  the  return  of  their  passage  money,  and  com- 
pensation if  a  passage  be  not  provided  pu^ouant  to  contract;  their 
maintenance  for  a  period  after  their  arrival ;  the  construction,  venti- 
lation, and  internal  arrangements  and  survey  of  the  ship ;  the  number 
of  boats,  life-boats,  and  life-buoys  it  must  carry ;  the  computation  of 
voyages ;  the  quantity  of  water  and  provisions  to  be  provided  for  each 
statute  adult  passenger — i.  e.,  of  the  age  of  twelve  years  or  upwards ; 
the  licensing  of  passage  brokers,  and  other  miscellaneous  matters, 
for  the  detail  of  which  the  reader  is  referred  to  the  Act  in  the 
Appendix.  By  sect.  59,  power  is  given  to  her  Majesty  in  council  to 
prescribe  rules  for  preserving  order  and  securing  cleanliness  and  ven- 
tilation on  board  the  ship ;  and  by  sect.  87,  to  the  Governor-General 
of  India  in  council  (by  any  Act  to  be  passed  for  that  purpose),  to 
adopt  its  provisions  for  India. 

This  Act  was  amended  by  the  26  &  27  Viet.  c.  51,  in  several  par- 
ticulars, among  which  the  more  important  are  those  which  repeal 
the  definition  of  a  passenger  ship,  which  is  now  declared  to  signify 

(y)  It   has   been  held   by   the  Court  of  fide,  is  of  opinion  that  the  ship  has  too  much 

Queen's  Bench  that  an  emigration   officer  cargo  on  board  and  is  too  deep  in  the  water, 

appointed  under  the  15  &  16  Viet.  c.  44,  although   none   of   the    articles  prohibited 

is  justified  under  sect.  26   in   refusing    to  in    that    section  are   on    board.      Steel   v. 

certify  that  the    requirements   of  the    Act  Schomberg,  4  E.  &   B.  623 ;  24  L.  J.  Q.  B. 

have  been  complied  with,  if  he,  acting  bond  87. 
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every  description  of  sea-going  vessel,  whether  British  or  foreign, 
carrying,  upon  any  voyage  to  which  the  provisions  of  the  amended 
Act  extend,  more  than  fifty  passengers,  or  a  greater  number  of 
passengers  than  in  the  proportion  of  one  statute  adult  to  every 
thirty-three  tons  of  registered  tonnage  if  propelled  by  sails,  or  than 
one  statute  adult  to  every  twenty  tons  if  propelled  by  steam ; — those 
which  repeal,  under  limit  and  regulation,  the  prohibition  to  carry 
horses  and  cattle  in  passenger  ships ; — those  which  extend  the  pro- 
visions respecting  passengers  landed  on  account  of  sickness  to  cabin 
passengers  ; — those  which  relate  to  providing  a  passage  and  a  main- 
tenance, until  it  be  found,  in  case  of  wreck  or  damage  to  the  pas- 
senger ship  before  or  after  the  commencement  of  the  voyage,  or 
when  taken  or  brought  back  on  account  of  such  damage  to  a  port  of 
the  United  Kingdom ; — and  those  which  provide  for  the  forwarding  to 
his  destination  of  any  passenger  or  cabin  passenger  from  any  colonial 
or  foreign  port  or  place  other  than  that  in  which  he  had  contracted 
to  land.  To  obtain  any  useful  knowledge,  for  purposes  of  action  or 
advice,  of  these  enactments,  and  of  those  of  the  Passengers  Act,  it  is 
necessary  that  the  reader  should  refer  to  the  very  words  of  the 
statutes. 

4.  Passenger  Steamers. 

The  Merchant  Shipping  Act,  1854,  17  &  18  Viet.  c.  104,  contains 
also  provisions  relating  to  the  build,  equipment,  inspection,  survey, 
and  certificates  of  passenger  steam-ships  (that  is,  all  British  ships 
carrying  passengers  between  any  place  or  places  in  the  United  King- 
dom, except  steam  ferry-boats  or  "  bridges  "  working  in  chains) — the 
number  of  passengers  tVy  are  certified  to  carry — the  build  of  iron 
steamers,  their  engines,  boats,  life-boats,  life-buoys,  and  provisions  to 
prevent  the  danger  of  collision,  some  uf  which  will  be  noticed  in  the 
chapter  011  "  Collision,"  the  reader  being  referred  for  the  remainder 
to  the  Act  (z) . 


5.  Provisions  for  the  Prevention  of  Misconduct  and  Accidents  on 
board  Passenger  Ships. 

With  respect  to  misconduct  and  the  maintenance  of  order  on  board 
passenger  ships,  it  is  enacted,  that  persons  who,  having  been  refused 
admission  into,  or  who  refuse  to  quit  a  steamer  on  being  requested  so 
to  do,  on  account  of  its  being  full  (the  full  amount  of  their  fares,  if 
paid,  being  returned  or  tendered  to  them),  incur  a  penalty  not  ex- 
ceeding 40^. ,  to  be  paid  to  the  owner  (a). 

Any  person  who  travels  in  any  passenger  steamer  which  has  been 
duly  surveyed  without  having  paid  his  fare,  or  proceeds  beyond  the 
distance  for  which  he  has  paid  without  paying  the  additional  fare, 
with  intent  to  avoid  such  payments,  or  who  wilfully  refuses  to  quit 

(*)  Sects.  291—329.  («)  Sect.  322. 
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such  steamer  at  the  point  to  which  he  has  paid  his  fare,  incurs  a 
penalty  of  5s.,  payable  to  the  owner,  in  addition  to  the  fare  (b) . 

The  master  of  any  home-trade  passenger  steam-ship  may  refuse  to 
receive,  or  may  put  ashore  at  any  convenient  place  without  returning 
his  fare,  any  person  who,  by  reason  of  drunkenness  or  other  cause,  is  in 
such  a  state,  or  misconducts  himself  in  such  a  manner,  as  to  cause 
annoyance  to  other  passengers  (c). 

The  master  is  not  bound  to  receive  or  carry  in  any  ship  goods  of  a 
dangerous  nature,  or  parcels  which  he  suspects  to  contain  goods  of  a 
dangerous  nature,  and  may  cause  such  parcels  to  be  opened  to  ascertain 
the  fact  j  and  any  person  who  carries  or  sends  by  any  ship  any  such 
goods,  without  distinctly  marking  their  nature  outside  the  package,  or 
giving  notice  to  the  master  or  owner,  is  liable  to  a  penalty  of  100Z.  (d). 

The  owner  or  master  of  any  steam-ship,  which  has  sustained  or 
caused  any  accident  occasioning  loss  of  life,  or  any  serious  injury  to 
any  person,  or  has  received  any  material  damage  affecting  her  sea- 
worthiness, is  required,  under  a  penalty  of  50/.,  within  twenty-four 
hours,  or  as  soon  thereafter  as  possible,  to  send  a  report  of  the  par- 
ticulars thereof  to  the  Board  of  Trade  (e) . 

The  owner  of  any  steam-ship,  the  loss  of  which,  owing  to  her  non- 
appearance  or  other  circumstance,  he  has  reason  to  apprehend,  is 
required,  under  the  same  penalty,  to  send  notice  thereof  within  a 
reasonable  time  to  the  Board  of  Trade  (/) . 

And  in  every  case  of  collision,  in  which  it  is  practicable  to  do  so,  the 
master  is  required,  under  a  penalty  of  20/.,  to  enter,  immediately 
after  the  occurrence,  a  statement  thereof  and  of  its  circumstances  in 
the  official  log-book  (if  any) ,  to  be  signed  by  himself,  and  by  the  mate 
or  one  of  the  crew  (g) . 

For  the  penalties  to  which  drunken  and  disorderly  passengers  on 
board  passenger  steamers,  and  persons  molesting  passengers,  and 
forcing  themselves  on  board,  or  refusing  to  quit  the  steamer,  when  it 
is  full,  or  avoiding  the  payment  of  their  fares,  or  injuring  the  steamer, 
or  molesting  its  crew,  the  reader  is  referred  to  the  Act  (h) . 

Sect.  323.        (d)  Sect.  329.         (/)  Sect.  327.         (A)  25  &  26  Viet.  c.  63.  B.  35. 
Sect.  325.         (e)  Sect.  326.          (y)  Sect.  328. 
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CHAPTER  I. 

OF   THE    CONTRACT   OF  AFFREIGHTMENT    BY   CHARTER-PARTY;    AND 

HEREIN, 

SECT.  1.  Of  the  Instrument  of  Contract  by  Charter-party,  p.  196. 

2.  Of  the  usual  Contents  thereof.     Stipulations  as  to  Voyage,  Freight,  Burthen, 

of  Ship,  8fC.,p.  200. 

3.  Of  Stipulations  as  to  Time  for  providing  and  receiving  Cargo,  p.  204. 

4.  Construction  of  Charter-parties,  p.  205. 

5.  Of  Covenants  in  Charter-parties.     Conditions  precedent,  p.  221. 

6.  Evidence  of  Usage  of  Trade,  when  admitted  in  their  Interpretation,  p.  231. 

7.  Bills  of  Lading  for  Goods  shipped  under  Charter-party,  p.  235. 

THE  contract  by  charter-party,  of  which  it  is  here  intended  to  treat, 
is,  as  I  have  before  observed,  a  contract  by  which  an  entire  ship,  or 
some  principal  part  thereof,  is  let  to  a  merchant  for  the  conveyance 
of  goods  on  a  determined  voyage  to  one  or  more  places.  A  ship  may 
indeed  be  let  for  other  purposes,  as  to  be  employed  in  warfare,  or  in  the 
fishing,  coasting,  or  other  trade,  under  the  entire  management  of  the 
hirer ;  or  by  way  of  mortgage,  reserving  at  least  a  temporary  right  of 
management  to  the  letter ;  or  one  part-owner  may  let  his  share  to 
another.  But  contracts  of  this  nature  do  not  form  the  subject  of  the 
present  inquiry.  Charter-parties  are  usually  in  writing,  and  when  in 
writing  generally  require  a  stamp  (a) . 

The  term  charter-party  is  understood  to  be  a  corruption  of  the 
Latin  words  charta-partita  (b) ;  the  two  parts  of  this  and  other  instru- 
ments being  usually  written  in  former  times  on  one  piece  of  parch- 
ment, which  was  afterwards  divided  by  a  straight  line  cut  through 
some  word  or  figure,  so  that  one  part  should  fit  and  tally  with  the 

(a)  5  &  6  Viet.  c.  79 ;  5  &  6  Viet.  c.  82  admitted,  upon  proof  that  in  the  usual  course 

(Ireland).     For  a  charter-party  in  the  form  of  business  it  would  have  been  sent  up  from 

prescribed  by  the  Passengers  Act,  18  &  19  the  district  office  to  the  office  in  London. 

Viet.  c.  119,  s.  71,  no  stamp  is  required.  The  Closmadeuc  v.   Carrel,  18  C.   B.  36;  25 

time  for  stamping  it  with  the  proper  duty  is  L.  J.  C.  P.  216. 

limited  to  fourteen  days  from  its  date  or  after         (b)  Hargrave's  note   on    1st    Inst.    229. 

it  was  first  executed  or  signed  by  the  first  Pothier,    Traite  de  Charte-partie,  num.  1, 

party.  Sects.  21,  34.    Where  a  charter-party  gives  the  same  etymology  of  this  word  from 

which  had  been  left  within  the  proper  time  Boerius,  but  with    a  different  explanation, 

at  a  district  stamp-office,  and  with  the  pro-  "  It  was  formerly  usual,"  says  Boerius,  "  in 

per  duty  and  postage,  that  it  might  be  sent  England  and  Aquitaine,  to  reduce  contracts 

up  to  London  to  be  stamped  at  the  proper  into  writing  on  a  chart,  divided  afterwards 

office,  was  mislaid,  and  it  could  not  be  again  into  two  parts  from  top  to  bottom,  of  which 

found,  secondary  evidence  of  its  contents  was  each  of  the  contracting  parties  took  one,  which 

o  2 
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other,  as  evidence  of  their  original  agreement  and  correspondence, 
and  to  prevent  the  fraudulent  substitution  of  a  fictitious  instrument 
for  the  real  deed  of  the  parties.  With  the  same  design  indentation 
was  afterwards  introduced,  and  deeds  of  more  than  one  part  thereby 
acquired  among  English  lawyers  the  name  of  indenture.  This  prac- 
tice of  division,  however,  has  long  been  disused,  and  that  of  indenta- 
tion has  become  a  mere  form. 

I  propose,  in  the  present  chapter,  to  consider  the  modes  in  which 
this  contract  may  be  made,  and  to  mention  the  usual  stipulations 
contained  in  a  charter-party,  and  some  particular  covenants,  that  have 
furnished  occasion  for  the  decision  of  a  court  of  justice  ;  reserving  the 
consideration  of  the  general  duties  that  arise,  as  well  out  of  the  con- 
tract for  conveyance  in  a  general  ship  as  out  of  this  species  of  con  - 
tract,  for  distinct  chapters  hereafter. 

1.   Of  the  Instrument  of  Contract  by  Charter-party. 

This  instrument,  when  the  ship  is  let  at  the  place  of  the  owners' 
residence,  is  generally  executed  by  them,  or  some  of  them  (and  fre- 
quently by  the  master  also) ,  and  by  the  merchant  or  his  agent  (s) . 

In  a  foreign  port  a  charter-party,  if  it  be  by  deed  under  seal,  which 
is  often  the  case,  must,  of  necessity,  be  executed  by  the  master  only, 
and  the  merchant  or  his  agent,  unless  the  parties  have  an  agent  resident 
in  such  port,  authorized  to  this  purpose  by  deed  or  letter  of  attorney, 
under  seal. 

I  have  before  observed,  that  the  execution  of  a  charter-party  under 
seal  by  the  master,  although  said  to  be  done  on  behalf  of  the  owners, 
does  not  furnish  a  direct  action,  grounded  upon  the  instrument  itself, 
against  them.  This  depends  upon  a  technical  rule  of  the  law  of 
England  (t),  applicable  as  well  to  this  as  to  other  cases,  and  not 
affected  by  the  mercantile  practice  of  executing  deeds  for  and  in  the 
name  of  absent  persons ;  the  rule  of  the  law  of  England  being,  that 
the  force  and  effect  which  that  law  gives  to  a  deed  under  seal  cannot 
exist  unless  the  deed  be  executed  by  the  party  himself,  or  by  another 
for  him,  in  his  presence,  and  with  his  direction ;  or  in  his  absence, 
by  an  agent  authorized  to  do  so  by  another  deed ;  and  in  every  such 
case,  the  deed  must  be  made  and  executed  in  the  name  of  the  prin- 
cipal (u).  The  agent,  indeed,  either  of  the  owner  or  merchant  may, 

they  placed  together  and  compared,  when  son,  13Q.  B.744;  Carr  v,  Jackson,  7  Exch. 

they  had  occasion  to  know  the  terms  of  their  382;    Smith  v.  McGuire,  3  H.  &  N.  555; 

contract."     If  from  this  account  we  are  to  27  L.  J.  (N.  S.)  465,  Exch. 

understand  that  the  contract  was  only  once  (£)  Harrison  v.  Jackson  and  others,  7 

written,  and  the  paper  or  parchment  after-  Term  Rep.  207,  and  Horsley  v.  Rush  and 

wards  cut  in  two,  the  practice  must  have  been  another  (the  case  of  a  charter  party),  there 

very  inconvenient,  as  neither  party  could,  in  cited. 

the  absence  of  the  other,  inform  himself  of  (M)  If  C.  D.,  by  a  proper  deed,  authorize 

the  stipulation  he  had  engaged  to  perform.  A.  B.  to  execute  a  bond  or  other  deed  for 

(5)  When  charter-parties  are  not  under  him,  A.  B.  may  do  this  either  by  writing 

seal,  the  ordinary  rules  as  to  contracts  en-  "  C.  D.  by  A.  B.  his  attorney,"  or  by  writ- 

tered  into  by  agents  apply  to  them.     See  ing  "  A.  B.  for  C.  D.,"  provided  he  delivers 

Biggins  v  Senior,  8  M.  &  W.  834  ;  Humble  the  instrument  as  the  deed  of  C.  D.      Wilks 

v.  Hunter,  12  Q.  B.  310 ;  Schmalzv.  Avery,  and  another  v.  Backe,  2  East,  142. 
20  L.  J.  Q.  B.  229;  Jenkinsonv.  Hutchin- 
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and  sometimes  does,  execute  a  charter-party  and  covenant  in  his  own 
name  for  performance  by  his  principal,  so  as  to  bind  himself  to 
answer  for  his  principal's  default,  by  force  of  the  deed.  And  in  an 
action  to  recover  freight  or  demurrage,  claimed  in  pursuance  of  a 
charter-party  by  deed,  it  has  been  held  that  the  declaration  must  be 
specially  framed  on  the  deed  itself  (v).  If  such  a  charter-party  be 
made  between  the  master  and  the  merchant,  in  pursuance  of  which 
goods  are  delivered  to  the  merchant  and  his  partners,  the  freight 
cannot  be  recovered  in  an  action  upon  the  case  brought  by  the  owners 
against  the  merchant  (w) .  So,  if  the  owner  execute  a  deed  to  the 
merchant,  containing  the  usual  covenant  for  a  right  delivery  of  the 
cargo,  he  cannot  be  sued  by  the  merchant  for  not  delivering  it,  in  an 
action  upon  the  case,  grounded  on  the  bill  of  lading  signed  by  the 
master  (#).  But  where  a  charter-party  under  seal  was  made  by  the 
master  in  that  character,  with  merchants  who  did  not  know  that  he 
was  also  a  part-owner  in  the  ship,  as,  in  fact,  he  was ;  it  was  held, 
that  they  might  sue  him  and  the  other  owners  in  an  action  upon  the 
case,  for  a  breach  of  such  general  duties  as  were  not  inconsistent  with 
the  stipulations  of  the  charter-party,  such  as  the  not  providing  neces- 
saries for  the  voyage,  and  employing  a  negligent  and  unskilful 
master  (y) .  And  whether  the  instrument  be  under  seal  or  not,  an 
action  at  law  grounded  upon  it  must  be  brought  in  the  name  of  the 
party  to  it,  and  not  in  the  name  of  another,  to  whom  he  may  have 
assigned  his  interest.  And,  therefore,  the  purchaser  of  a  ship  pre- 
viously chartered  cannot  sue  for  the  freight  earned  under  the  charter- 
party  in  his  own  name  (z),  although  payment  to  him  will  be  a  good 
discharge  to  an  action  brought  in  the  name  of  the  seller,  at  least  if 
the  purchase  be  made  before  the  ship  sails  on  the  voyage  (a) .  In  like 
manner,  where  goods  were  shipped,  in  pursuance  of  a  charter-party 
made  by  the  master  with  one  Partridge,  and  whereby  he  engaged  to 
receive  a  cargo  of  fruit  from  the  agents  or  assigns  of  Partridge,  and 
deliver  the  same  to  him  or  his  assigns ;  and  upon  the  shipment  he 
signed  a  bill  of  lading,  stating  the  goods  to  have  been  shipped  by  one 
Strange,  by  order  of  Rovedino  and  Moores,  to  be  delivered  to  the 
order  of  Moores,  and  freight  to  be  paid  according  to  the  tenor  of  the 
contract  of  affreightment — it  was  held  that  Moores  could  not  maintain 
an  action  against  the  master  for  negligence  in  the  stowing  of  the 
fruit  (b) . 

Another  technical  rule  of  the  law  of  England,  applicable  also  to 
the  contract  by  charter-party  under  seal,  should  be  noticed  in  this 

(r)  Atty  v.  Parish,  1  B.  &  P.  New  Rep.  (y)  Leslie  v.  Wilson  and  others, 3  B.&B. 

104.      But  query  of  this  decision  as  to  an  171,  and  0  B.  Mo.  415. 

action    brought  by  and  against  the  parties  (z)  Splidt  v.  Bowles,  10  East,  279.     The 

to   the   deed,  whether  the  declaration  may  charter-party  appears  to  have  been  under 

not    be   framed  in  debt  generally,  and  the  seal.     Morrison  v.  Parsons,  2  Taunt.  407. 

deed   given   in   evidence.     See  the  opinion  The  charter-party  was  not  under  seal. 

of  Bayley,  J.,  in  the  case  of  Tilson  v.  The  (a)  Morrison  v.  Parsons,  ubi  supra. 

Varwick  Gas  Light   Company,  4  B.  &  C.  (b)  Moores  v.  Hopper,  2  B.  &  P.  New 

Rep.  411.     It  does  not  appear  by  the  report, 

(w)  Schack  and  another  v.  Anthony,  1  whether  the  charter-party  was  by  deed  or 

M.  &  S.  573.  simple  contract ;  the  declaration  seems  not 

(*)  Hunter  v.  Pnnwjt,  10  East,  378.  to  have  noticed  the  charter-party. 
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place.  If  a  charter-party  is  expressed  to  be  made  between  certain 
parties,  as  between  A.  and  B.,  owners  of  a  ship  whereof  C.  is  master, 
of  the  one  part,  and  D.  and  E.  of  the  other  part,  and  purports  to  con- 
tain covenants  with  C.,  nevertheless  C.  cannot  bring  an  action  in  his 
name  upon  the  covenants  expressed  to  be  made  with  him,  nor  give  a 
release  of  them,  even  although  he  seals  and  delivers  the  instru- 
ment^). But  if  the  charter-party  is  not  expressed  to  be  made 
between  parties,  but  runs  thus  :  "  This  charter-party  indented  wit- 
nesseth  that  C.,  master  of  the  ship  W.,  with  consent  of  A.  and 
B.,  the  owners  thereof,  lets  the  ship  to  freight  to  E.  and  F.,"  and  the 
instrument  contains  covenants  by  E.  and  F.  to  and  with  A.  and  B. — 
in  this  case  A.  and  B.  may  bring  an  action  upon  the  covenants 
expressed  to  be  made  with  them,  although,  unless  they  seal  the  deed, 
they  cannot  be  sued  upon  it  (y) .  This  latter,  therefore,  is  the  most 
proper  form. 

The  performance  of  a  contract  under  seal  cannot,  according  to  the 
law  of  England,  be  released  by  parol,  or  by  a  written  instrument 
not  under  seal.  The  terms  of  such  a  charter-party  may  be  explained 
by  usage,  but  cannot  be  altered,  nor  can  any  terms  be  introduced  so 
as  to  vary  the  nature  of  the  original  contract  (z] .  And  if  by  agree- 
ment of  the  parties  a  new  voyage  be  substituted  for  the  voyage  men- 
tioned in  the  charter-party,  and  such  voyage  be  performed,  the  owner 
cannot  sue  the  merchant  on  the  original  instrument  for  the  freight 
or  demurrage  (a)  ;  his  remedy,  if  any,  must  be  founded  on  the  sub- 
sequent agreement.  But  if  such  a  contract  be  to  take  effect  from  a 
particular  time,  an  agreement  relating  to  an  earlier  period  of  time 
will  not  be  a  variation  or  dispensation,  and  may  be  good  and 
binding.  Thus  where,  by  a  charter-party  under  seal,  a  ship  was  let 
at  a  certain  rate  per  month,  to  commence  and  be  computed  from  the 
day  of  her  departure  from  Gravesend,  and  was  to  take  in  her  cargo 
at  a  port  in  the  Channel,  and  sail  therewith  on  the  intended  voyage, 
a  subsequent  verbal  agreement  for  loading  the  ship  in  the  Thames, 
and  commencing  the  payment  from  the  day  of  her  clearing  out  at  the 
Custom-house,  was  held  to  be  binding,  and  the  merchant  was  com- 
pelled to  pay  for  the  interval  between  clearing  out  and  sailing  from 
Gravesend  (b) .  And  where,  in  an  action  of  assumpsit,  it  appeared 
that,  by  agreement  of  charter,  lay  days  were  to  be  reckoned  from  the 
16th  of  December  for  loading  the  ship  at  Cardiff,  and  proof  was  given 
that  Pembroke  was  afterwards  agreed  to  be  substituted  for  Cardiff  as 
the  port  of  loading — it  was  held,  that  the  lay  days  must  be  reckoned 

(a?)  Scudamore  v.   Vandenstene,   2  Inst.  Q.  B.  92.     If  a  charter-party  be  concluded 

673.     See  also  Lord  Ellenborough's  judg-  in  the  name  of  another  styling  himself  the 

ment  in  Storer  v.    Gordon  and  others,  3  owner,  though  in  truth  only  an  agent,  the 

M.  &  S.  322  ;  Salter  v.  Kidgly,Carth.  p.  76;  real  owner  cannot  sue  on  it — evidence  not 

and  Barclay  v.  Hardy,  K.  B.  Easter  Term,  being  admissible  to  contradict  the  statement 

7  Geo.  4.    And  see  the  judgment  in  Bushell  in   the  contract.     Humble  v.  Hunter,   12 

v.  JBeavan,  1  B.  N.  C.  120.  Q.  B.  310. 

(y)  Cooker  v.  Child,  2  Lev.  74  ;  and  see  (z)  Gibbon  v.  Young,  2  B.  Moore,  224. 
Gilby  v.  Copley,  3  Lev.  138.  Sunderland  (a)  Thompson  v.  Brown,  7  Taunt.  656. 
Marine  Insurance  Company  v,  Kearney,  16  (6)  White  v.  Parkin,  12  East,  578. 
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from  the  16th  of  December  at  Pembroke,  as  if  the  vessel  had  been  at 
Cardiff  (c). 

The  instrument  of  contract  by  charter-party  is  now  more  commonly 
an  agreement  not  under  seal,  and  called  a  memorandum  of  charter. 
It  is  sometimes  executed  by  persons  describing  themselves  as  agents 
of  a  named  principal,  in  which  case  the  liability  of  such  persons 
is  a  question  of  intention  and  construction,  to  be  determined  upon 
the  wording  of  the  whole  contract  in  the  light  thrown  upon  it 
by  the  surrounding  circumstances  (d) .  The  fact  that  the  alleged 
principal  is  beyond  the  reach  of  the  laws  of  the  country,  though 
not  as  matter  of  law  conclusive  of  the  professed  agent's  liability, 
furnishes  an  argument  more  or  less  prevailing  according  to  the  cir- 
cumstances of  the  case  (e) .  The  proper  style  of  signature  for  an  agent 
intending  to  provide  against  his  own  liability  is  to  contract  in  the 

name  of  his  principal  and  sign  "  per  procuration  of ;"  he  will  not 

be  protected  by  a  description  of  himself  in  the  body  of  the  instrument 
as  an  agent  for  his  principal,  if  he  sign  in  his  own  name  (/). 
Persons  who  had  signed  "  by  authority  of  and  as  agents  of  M.A.H.S. 
of  Memel,"  (g)  and  "  on  behalf  of  N."  (h),  were  held  personally  liable. 
The  form  "A.  B.,  agent  of  C.  D.,"  has  been  considered  to  be  mere 
description,  and  not  to  exempt  A.  B.  from  liability  as  the  contracting 
party  (i) .  The  defendants  in  a  recent  case  had  chartered  a  ship 
as  agents  to  a  principal  named  in  the  charter-party,  and  signed 
as  his  agents — but  the  words  "  merchants  and  charterers,"  were  left 
unaltered  in  the  printed  form  of  the  charter-party,  and  it  was  contended 
that  the  plural  words  must  be  applicable  to  them  and  not  to  the 
principal ;  but  the  court  held  that  the  manifest  intention  was  that  the 
defendants  should  not  be  personally  liable  (k) . 

Clauses  expressly  protecting  persons  signing  charter-parties  ' '  for 
another  party  "  from  "  all  liability  after  shipment  of  the  cargo,  the 
owners  and  master  agreeing  to  rest  solely  on  their  lien  on  the  cargo 
for  freight  and  demurrage"  (/),  and  clauses  providing  that  the  liability 
of  persons  ' f  in  every  respect,  and  as  to  all  matters  and  things  as  well 
before  as  after  the  shipping  of  the  cargo/'  should  "  cease  as  soon  as 
they  had  shipped  the  cargo  "  (m),  have  been  held  effectual  for  their 
object,  and  to  exempt  the  freighters  from  liability  for  demurrage  and 
for  not  shipping  in  regular  turn  (n). 

An  agent  not  describing  himself  as  such,  but  contracting  in  his  own 
name  as  a  principal,  cannot  get  rid  of  his  liability  by  showing  that  he 

(c)  Jackson  v.  Galloway,  5  Bing.  N.  C.  (/)  Parker  v.   Winlow,  7  E.  &  B.  942 ; 
71  ;  6  Scott,  780.  27  L.  J.  Q.  B.  49 ;  but  see  Green  v.  Kopke, 

(d)  Lennard  v.  Robinson,  4  E.  &  B.  24  ;  18  C.  B.  549 ;  Mahony  v.  Kekule,  14  C.  B. 
24  L.  J.  Q.  B.  275.     Lewis  v.  Nicholson,  18  390;  Deslandes  v. Gregory,  30  L.  J.Q.  B.36. 
Q.  B.  503;  21  L.  J.  Q.  B.  311.     Doionman  (g)  Lennard  v.  Robinson,  supra.     Lewis 
v.  Williams,  7   Q.  B.  103.     Doionman  v.  v.  Nicholson,  supra. 

Jones,  4  Q.  B.  235.  (h)  Tanner  v.  Christian,  4  E.  &  B.  591 ; 

(e)  2  Kent's  Commentaries,  part  5,  lect.  41 ,     24  L.  J.  Q.  B.  91 . 

note(&).  \Vilsonv.DeZulueta,  14  Q.B.405;  (i)  Parker  v.  Winlow,  supra. 

19L.  J.  Q.  B.  49.     Lennard  v.  Fleming,  5  (k)  Deslandes  v.  Gregory,  29  L.  J.  98. 

E.  &  B.  125  ;  24  L.  J.  Q.  B.  275.     Lewis  v.  (I)  Rederson  v.  Lotinga,  28  L.  J.  267. 

Nicholson,  21    L.  J.  Q.  B.  405.     Tanner  v.  (m)    Oglesby  v.  Yglesias,  3  B.  &  E.  930. 

Christian,  4  E.  &  B.  591 ;  24  L.  J.  Q.  B.  91.  (n)  Milvain  v.  Perez,  30  L.  J.  Q.  B.  91. 
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was  an  agent  only  (e).  If  a  person  who  is  really  not  a  principal 
describes  himself  as  an  agent  for  another,  whose  name  he  puts  as 
principal  to  the  contract  as  well  as  his  own,  he  cannot  be  sued  per- 
sonally upon  it  (/),  though  he  may  be  made  liable  on  an  implied  pro- 
mise that  he  had  authority  to  sign  as  agent  (g).  A  principal  may  be 
held  liable  on  a  contract  entered  into  without  his  authority  by  an 
agent,  if  he  has  held  him  forth,  or  allowed  him  to  hold  himself  forth 
publicly  in  previous  transactions  as  agent,  in  a  way  to  have  induced  a 
reasonable  inference  in  the  mind  of  the  person  seeking  to  enforce  the 
contract,  that  he  had  authority  to  bind  his  principal  (h) . 

If  a  charter-party  be  concluded  in  the  name  of  another  styling 
himself  as  owner,  though  in  truth  only  an  agent,  the  real  owner  can- 
not sue  upon  it,  evidence  not  being  admissible  to  contradict  the  state- 
ment in  the  contract  (i). 

As  respects  the  performance  of  the  stipulations  of  a  charter-party, 
we  may  here  observe  that  it  is  not  a  mere  contract  for  the  conveyance 
of  goods  from  one  place  to  another,  but  for  the  service  of  a  specific 
ship,  often  after  careful  consideration  of  the  purposes  for  which 
it  is  adapted,  and  of  the  cargo  and  voyage  for  which  it  is  required. 
The  shipowner's  contract,  relating  as  it  does  to  the  ship's  condition 
and  equipment  at  the  commencement  and  during  the  course  of  the 
voyage,  the  appointment  of  a  competent  master,  the  engagement  of 
an  adequate  crew,  the  supply  of  the  necessary  stores,  and  the  course 
and  prosecution  of  the  voyage,  is  such  as  to  render  the  interference  of 
a  court  of  equity  to  enforce  a  specific  performance  of  it,  with  any 
practically  beneficial  effect,  impossible.  The  charterer,  is  therefore, 
from  the  necessity  of  the  case,  left  to  his  action  at  law  to  recover 
damages  for  the  breach  of  the  shipowner's  contract  in  any  of  these 
particulars.  But  a  court  of  equity  will  interfere  to  restrain  by 
injunction  the  employment  of  a  ship  by  its  owner  in  a  manner 
inconsistent  with  the  contract  #. 


2.  Of  the  usual  Contents  thereof.     Stipulations  as  to  Voyage,  Freight, 
Burthen  of  Ship,  fyc. 

By  this  contract  a  ship  is  let  for  a  voyage  to  one  or  more  places ; 
the  freight  is  expressed  to  be  a  sum  of  money  for  the  entire  ship,  or 


(e)  Higgins  v.  Senior,  8  M.  &  W.  834.  the  plaintiffs  and  defendants,  that,  though 

(/)  JenUnson  v.  Hutchinson,  13  Q.  B.  called  the  freighters  in  the  body  of  the  in- 

744.     Jones  v.  Downman,  4  Q.  B.  -235,  in  strument,  the  defendants  were  protected  from 

notis.     Humble  v.  Hunter,  12  Q.  B.  310.  personal     liability    by    adding     the     word 

Schmnlz  v.  Avery,  20  L.  J.Q.  B.229.  Carr  "agents"  to  their  signature,  has  been  held 

v.  Jackson,  7  Ex<-h.  382.  good  on  demurrer.  Wake  v.  Harrison,  6  H. 

(g)  Collen  v.  Wright,  7  E.  &  B.  301.  &  N.  768;  1  H.  &  C.  202  ;  20  L.  J.  Exch. 

(h)  Smith  v.  McGuire,  3  H.  &  N.  500.  273;  31  L.J.  Exch.  43. 

An  equitable  plea  in  an  action  by  the  owners  (i)   Humble  v.  Hunter,  12  Q.  B.  310. 

of  a  ship  against  the  charterer  that  the  agents  (*)  4  De  G.  and  J.  276;    28  L.J.  Ch. 

contracted  as  agents  for  foreign  principals,  498. 
and  that  it  *-as  understood  and  believed  by 
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an  entire  part  of  the  ship,  or  for  each  ton  or  other  portion  of  its 
capacity ;  and  this  sum  is  again  either  a  gross  sum  for  the  whole 
voyage  or  voyages,  or  a  particular  sum  for  every  month  or  week  of 
the  ship's  employment.  Sometimes  also  the  freight  is  expressed  to  be 
a  certain  sum  for  every  ton,  cask,  or  bale  of  goods  put  on  board,  in 
which  case  the  merchant  usually  covenants  not  to  put  on  board  less 
than  a  specified  number  of  tons,  casks,  or  bales ;  and  where  the 
payment  is  to  be  by  the  ton  of  goods,  it  is  usual  and  proper  to  add, 
"  and  so  in  proportion  for  a  less  quantity  than  a  ton,"  as  it  was 
formerly  decided,  in  a  case  where  these  words  were  omitted,  that  the 
owner  could  recover  nothing  for  a  hogshead  (/) .  These  variations  in 
the  mode  of  paying  the  freight  have  given  rise  to  some  questions  and 
decisions  on  that  article,  which  will  be  more  properly  noticed  in  the 
chapter  on  payment  of  freight. 

The  merchant  who  has  so  hired  a  ship  may  lade  it  either  with  his 
own  goods,  or,  if  he  has  not  sufficient,  may  take  in  goods  of  other 
persons,  or  he  may  wholly  underlet  the  ship  to  another.  By  the 
French  ordinance,  underletting  at  an  advanced  price  is  prohibited  (m) 
— a  wise  regulation,  though  not  adopted  by  our  law,  and  perhaps  not 
rendered  necessary  by  the  practice  of  our  merchants  (n) .  If  it  be 
necessary,  a  clause  may  easily  be  introduced  into  all  charter-parties 
to  prevent  the  practice. 

The  charter-party  usually  expresses  the  burthen  of  the  ship  (o) , 
and  by  the  French  ordinance  it  is  required  to  do  so  (p) .  A  mistake 
in  the  amount  of  the  burthen  may  in  some  cases  be  prejudicial  to  one 
party  or  the  other.  The  French  ordinance  provides  that  the  master 
who  declares  his  ship  to  be  of  a  burthen  exceeding  the  truth  shall 
answer  the  merchant  in  damages,  but  that  an  error  shall  not  be 
deemed  to  exist  unless  it  exceeds  a  fortieth  part  (q) .  According  to 
Molloy,  if  a  ship  be  freighted  by  the  ton,  and  found  of  less  burthen 
than  expressed,  the  payment  shall  be  only  for  the  real  burthen  (r). 
And  if  a  ship  be  freighted  for  two  hundred  tons,  or  thereabouts,  the 
addition  of  thereabouts,  says  the  same  author,  is  commonly  reduced 
to  be  five  tons,  more  or  less.  Where  a  ship  was  described  in  a 
charter-party  as  of  the  burthen  of  261  tons  or  thereabouts,  and  the 
owner  covenanted  to  receive  at  a  foreign  port  a  full  and  complete 
cargo,  and  the  merchant  covenanted  to  load  such  full  and  complete 
cargo,  the  burthen  of  the  ship  thus  expressed  was  held  not  to 
conclude  the  parties ;  and  the  merchant  was  held  answerable  upon 
this  covenant  for  not  having  furnished  a  full  cargo,  although  in  fact 
he  furnished  as  many  as  261  tons,  and  it  appeared  that  the  ship  was 
capable  of  carrying  400  tons  of  goods  of  the  description  mentioned  in 


(0  Pea  v.  Burnis,  2  Lev.  124.  (p)  Liv.  3,  tit.  1 ;  Charte-partie,  art.  3. 

(m)  Liv.  3,  tit.  3,  fret.  art.  27.  (7)  Liv.  3,  tit.  3,  fret.  arts.  4  and  5. 

(»)  But  isee  Michenson  v.  Begbie,  6  Bing.         (r)  Molloy.  book  2.  ch.  4.  s.  8. 
190. 

(o)  See  on  this  head   Straccha  de  Na- 
vibus,  pars  3  num.  4,  ad.  13  inclusive. 
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the  charter-party,  the  representation  of  the  burthen  not  appearing 
to  have  been  fraudulently  made  (z) . 

Where  a  vessel  was  described  in  the  charter-party  as  "of  the 
measurement  of  180  to  200  tons,  or  thereabouts/'  it  was  held  that 
these  words  did  not  amount  to  a  warranty,  and  that  the  defendant 
was  not  exonerated  from  loading  the  vessel  because  it  turned  out  to 
be  of  257  tons  burthen,  though  if  the  size  of  the  ship  had  been  to  an 
extravagant  degree  larger  than  that  contracted  for,  there  might  have 
been  evidence  of  fraud  on  the  part  of  the  plaintiffs  (a) . 

If,  therefore,  it  is  intended  to  confine  the  operation  of  a  charter- 
party,  as  to  this  matter,  to  the  number  of  tons  mentioned  therein,  or 
in  the  certificate  of  registry,  care  should  be  taken  to  do  this  by  some 
words  properly  suited  to  such  purpose  (b) . 

The  contents  of  this  instrument  are  varied  according  to  the  nature 
of  the  intended  voyage,  or  the  will  of  the  parties — but  the  usual  sti- 
pulations on  the  part  of  the  owner  or  master  are,  that  the  ship  shall 
be  tight  and  staunch,  furnished  with  all  necessaries  (c)  for  the  in- 
tended voyage,  ready  by  a  day  appointed  to  receive  the  cargo,  and 
wait  a  certain  number  of  days  to  take  it  on  board ;  that,  after  lading, 
she  shall  sail  with  the  first  fair  wind  and  opportunity  to  the  destined 
port  (the  dangers  of  the  seas  excepted) ,  and  there  deliver  the  goods  to 
the  merchant  or  his  assigns,  in  the  same  condition  they  were  received 
on  board ;  and  further,  that  during  the  course  of  the  voyage  the  ship 
shall  be  kept  tight  and  staunch,  and  furnished  with  sufficient  men 
and  other  necessaries,  to  the  best  of  the  owner's  endeavours. 

The  owner  may,  indeed,  and  sometimes  does,  by  special  clauses, 
make  himself  still  further  liable,  and  render  himself  answerable  in 
the  case  of  accidents  or  misfortunes,  which  otherwise  would  furnish 
him  with  an  excuse.  As  in  the  case  of  a  charter-party  made  with 
the  Commissioners  of  the  Transport  Office,  by  which  the  owner  co- 
venanted that  the  ship  should  be  manned  with  a  specific  number  of 
men  in  proportion  to  her  bulk,  and  that  the  whole  number  should  be 
constantly  on  board,  and  which  contained  a  proviso  that  the  com- 
missioners should  be  at  liberty  to  mulct  and  make  such  abatement 
out  of  the  ship's  pay,  which  was  a  fixed  sum  for  twelve  months,  as 


(z)  Hunter  v.  Fry,  2  B.  &  A.  421.     See  ship,  and  be  repeated  in  every  subsequent 

Owillim   v.  Daniel,  2   C.    M.   &   R.    61 ;  registry  unless  any  alteration  is  made  in  its 

Thomas  v.  Clarke,  2  Stark.  452  ;  Leemin  form  or  capacity,  or  the  tonnage  has  been 

v.  Snaith,  16  Q.  B.  275  j    and   Windle  v.  erroneously  computed.     Sect.  26.     And  by 

Barker,  6  E.  &  B.  675;  25  L.  J.  (N.  S.),  the  18  &  19  Viet.  c.  119,  ships  propelled  by 

349;  post,  "  payment  of  freight,  section  2."  sails  are  no!  allowed  to  carry  more  than  one 

See  James  v.  East  India  Company,  as  to  adult  person  to  every  two  tons  of  registered 

the  general  rule  in  cases  of  misdescription.  tonnage.     Sect.  14.    And  see   the   case   of 

See  also  Slight  v.Booth,l  Bing.  N.  C.  370,  Bishop  and  another    v.    Macintosh    and 

per  Tindal  C.  J. ;    and  Behn  v.  Burness,  another,  2   B.  &  C.  556,    on  the  repealed 

post,  p.  227,  per  Willes,  J.  Act  43  Geo.  3,  c.  56. 

(a)Windle  v.  Barker,  25  L.  J.  Q.  B.  349.         (c)  If  a  bill  of  health  be  essential  to  the 

(b)  See  post,  section  5,     By  the  17  &   18  performance  of  the  voyage,  it  is  considered 

Viet.  c.  104,  the  registered  tonnage  of  any  as  a  necessary  document.    Levy  v.  Coster  ton, 

ship,  ascertained  as  provided  by  that  Act,  1  Stark.  212. 
shall  be  deemed  to  be  the  tonnage  of  such 
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they  should  think  reasonable,  "upon  the  loss  of  time,  breach  of 
orders,  or  neglect  of  duty  by  the  master,  or  from  the  ship's  inability 
to  execute  or  proceed  on  the  service  on  which  she  might  be  employed, 
being  made  appear" — it  was  held  that  the  commissioners  had  a  right 
to  make  an  abatement,  a  service  to  which  the  ship  was  ordered  at 
Quebec  having  been  delayed  for  a  considerable  time  for  want  of 
mariners,  although  the  want  was  occasioned  by  the  death  of  some  of 
the  original  crew,  who  had  died  of  the  small-pox  in  the  course  of  the 
voyage  thither,  and  the  desertion  of  others  at  that  place  from  fear  of 
the  distemper,  and  it  was  impossible  to  procure  a  fresh  supply  of 
hands  during  the  time  (d). 

On  the  other  hand,  the  merchant  usually  covenants  to  load  and 
unload  the  ship  within  a  limited  number  of  days  after  she  shall  be 
ready  to  receive  the  cargo,  and  after  arrival  at  the  destined  port,  and 
to  pay  the  freight  in  the  manner  appointed.  Frequently  also  it  is 
stipulated  that  the  ship  shall,  if  required,  wait  a  further  time  to  load 
and  unload,  or  to  sail  with  convoy,  for  which  the  merchant  covenants 
to  pay  a  daily  sum.  This  delay,  and  the  payment  to  be  made  for  it, 
are  both  called  demurrage  (e) .  Sometimes,  also,  particular  clauses 
are  introduced  in  favour  of  the  owners,  to  take  away  their  responsi- 
bility for  embezzlement  of  the  master,  or  other  matters,  for  which 
they  would  otherwise  be  answerable.  The  terminus  of  the  outward 
voyage  should  be  named  before  sailing.  A  declaration  in  a  charter- 
party  stating  that  it  was  agreed  thereby  that  the  ship  should  sail  in 
ballast  to  a  safe  and  convenient  port  near  to  Cape  Town,  and  there 
load  a  full  cargo,  and  that  the  plaintiff  agreed  to  load  the  vessel  with 
the  said  cargo,  and  to  pay  freight  for  the  same,  and  that  although 
the  Plaintiff  was  ready  and  willing  to  appoint  and  put  on  board  a 
proper  person  as  supercargo,  who  would  have  imparted  to  the  master 
a  safe  and  convenient  port  near  Cape  Town  for  receiving  on  board 
the  cargo,  the  Defendant  would  not  permit  the  ship  to  proceed  in 
ballast  on  the  voyage,  was»held  bad  on  general  demurrer,  there  being 
no  averment  that  the  Plaintiff  gave  notice  to  the  defendant  of  a  safe 
and  convenient  port,  or  anything  equivalent  in  law  to  such  notice, 
before  the  vessel  sailed  (/) . 

A  ship  was  chartered  to  proceed  with  a  cargo  from  England  to  a 
safe  port  in  Chili.  When  she  arrived  at  Valparaiso,  where  orders  to  a 

(d)  Beatson  v.    Shank    and    others,   3  the  master  of  a  ship  who,  by  the  bill  of  lading, 
East,  233.  has  undertaken  to  deliver  goods  to  the  con- 

(e)  The  master  of  a  ship  brought  an  action  signee  on  payment  of  freight,  cannot  main- 
to  recover  a  compensation  in  damages  for  the  tain  an  action  against  the  consignee  on  an 
detention  of  his  ship  beyond  a  reasonable  time  implied  contract  to  pay  demurrage.     Evans 
for  the  delivery  of  her  cargo  in  the  port  of  v.  Foster,  1  B.  &  Ad.  118.     And  (per  Lord 
London,  and  declared  also  generally  for  de-  Tenterden)  the  inconvenience  resulting  from 
murrage.     It  was  held,  that  such  an  action  these  decisions  may  be  obviated  by  theinser- 
could  not  be  maintained  by  the  master,  what-  tion  of  a  few  words  in  the  margin  of  the  bill 
ever  right  the  owners  might  have  to  sue  in  of  lading,  as  was  done  in  Jesson  v.  Solly, 
their  own  names.    It  does  not  appear  by  the  4  Taunt.  52,  in  which  it  was  held,  that  the 
report  what  were  the  terms  of  the  contract  master  might  maintain  this  action. 

under  which  the  cargo  had  been  brought,  (/)  Roe  v.  Hackett,  12  M.  &  W.  724,  and 
nor  is  it  distinctly  alleged  that  there  was  any  see  Woolley  v.  Beddolien,  5  M.  &  G.  316  ; 
written  contract.  SrouncJier  v.  Scott,  4 
Taunt.  1.  In  another  case  it  was  held,  that 
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port  of  discharge  were  to  be  received,  the  agents  of  the  charterers 
directed  the  captain  to  proceed  to  a  port  which  was  naturally  a 
safe  port,  but  which  was  then  closed  by  the  Chilian  Government, 
and  into  which  a  ship  entering  without  a  permit  would  be  liable  to 
confiscation.  Many  days  elapsed  before  a  permit  could  be  obtained. 
The  charterers  and  the  shipowners  were  ignorant,  on  entering  into  the 
charter-party,  that  any  of  the  ports  of  Chili  were  closed,  and  the 
charterers  had  throughout  intended  the  port  in  question  to  be  the  port 
of  discharge,  but  the  agents  who  gave  the  directions  to  the  captain 
to  proceed  there  knew  at  the  time  that  the  port  was  closed,  and  the 
charterers,  upon  these  facts,  were  held  not  to  have  named  a  safe 
port  within  the  meaning  of  the  charter  party  (h) . 


3.  Of  Stipulations  as  to  Time  for  providing  and  receiving  Cargo. 

In  all  maritime  transactions  expedition  is  of  the  utmost  import- 
ance, for  even  by  a  short  delay  the  season  or  object  of  a  voyage  may 
be  lost  (i)  ;  and,  therefore,  if  either  party  is  not  ready  by  the  time 
appointed  for  the  loading  of  the  ship,  the  other  may  seek  another  ship 
or  cargo,  and  bring  an  action  to  recover  the  damages  he  has  sustained. 
Nay,  according  to  Molloy,  even  if  part  of  the  lading  be  put  on  board, 
and  the  merchant  cannot  furnish  the  residue,  the  owner  may  annul 
the  contract,  and  lade  his  ship  with  other  goods  (k)  ;  but  the  same 
author  adds,  that  it  is  by  no  means  prudent  to  do  so  without  good 
reason  and  deliberation.  And,  notwithstanding  the  opinion  of  this 
author,  who  here  alludes  to  a  contract  for  an  entire  lading,  I  appre- 
hend the  owner  has  not  strictly  a  right  to  annul  the  contract,  or  take 
other  goods  without  the  merchant's  consent.  He  certainly  ought 
not  so  to  act  if  the  merchant  is  a  responsible  person,  for  he  will  have 
a  right  to  sue  the  merchant  upon  his  covenant  for  a  deficiency  in  the 
cargo ;  and  therefore  it  seems  reasonable  that  the  merchant,  upon 
whom  the  loss  arising  from  the  deficiency  will  fall,  should  have  the 
right  to  take  the  loss  upon  himself,  and  order  the  ship  to  sail.  And 
accordingly  the  French  ordinance  directs,  that  if  the  ship  be  freighted 
by  the  great,  and  the  merchant  do  not  furnish  a  full  lading,  yet  the 
master  shall  not,  without  his  consent,  take  in  other  goods  to  complete 
the  lading,  nor  without  accounting  to  him  for  the  freight  of  such 
goods  (/) ;  which  direction  is  consonant  to  general  principles  of  law ; 


(h)  Ogden  v.  Graham,  1   B.  &  S.  773  ;  it  was  held,  that  their  agents  were  entitled  to 

31  L.  J.  Q.  B.  26.  notice  from  the  captain  that  the  vessel  was 

(i)  Glaholme  v.  Hayes,  post,  p.  192.  ready  to  receive  her  homeward  cargo,  and 

(k)  Molloy,  book   2,  c.  4,  p.  73 ;  and  see  that  no  such  notice  having  been  given,  the 

Ledget  v.  Williams,  4  Hare,  456.     Where,  freighters  were  not  liable  for  not  providing 

by  the  terms  of  a  charter-party,  a  ship  was  to  it.     Fairbridge  v.  Pace,  1  Carr  &  K.  317. 
proceed  to  a  certain  port,  and  there  to  load         (I)  Liv.  3,    tit.  3,  fret.  art.  2 ;    Pothier, 

a  full  cargo  for  the  agents  of  the  freighters,  Charte- partie,  num.  20. 
who  had  no  interest  in  the  outward  cargo ; 


CHAP,  i.]  Charter-party.  205 

for  the  hirer  has  a  right  to  use  the  thing  hired  in  any  manner  most 
agreeable  to  himself,  not  differing  from  the  purpose  for  which  it  was 
let  to  him.  And  in  this  particular  case,  the  sale  of  the  merchant's 
goods  may  be  prejudiced  by  taking  other  commodities  to  the  market 
for  which  he  has  destined  them.  But  on  the  other  hand,  if  the  mer- 
chant is  known,  or  reasonably  suspected,  to  have  become  insolvent, 
the  owner  will  incur  no  risk  of  damage  by  taking  other  goods  to 
secure  his  freight ;  and  he  should  not  trust  to  a  supposed  lien  upon 
the  goods  actually  laden  as  a  security  for  the  loss  he  may  sustain  for 
the  want  of  an  entire  cargo. 

A  charter-party,  like  every  other  deed,  takes  its  effect  and  operation 
from  the  day  on  which  it  is  sealed  and  delivered,  and  not  from  the 
day  on  which  it  bears  date,  if  different  from  the  day  of  the  delivery, 
unless  there  be  words  of  reference  to  the  day  of  the  date  ;  and  there- 
fore where,  by  a  charter-party  dated  the  9th  day  of  October,  but 
not  delivered  till  the  28th  of  October,  one  party  covenanted  to  pay 
a  moiety  of  the  value  of  all  the  corn  ' '  which  then  was,  and  there- 
after should  be,  laden  on  board  the  ship," — it  was  held,  that  he  was 
not  liable  to  pay  for  any  corn  that  was  not  really  on  board  the  ship 
on  or  after  the  28th  of  October ;  in  fact  the  corn  was  cast  away 
between  the  9th  and  28th  of  October  (m). 


4.  Construction  of  Charter-parties. 

The  general  rule  which  our  courts  of  law  have  adopted  in  the 
construction  of  this  as  well  as  other  mercantile  instruments  is,  that 
the  construction  should  be  liberal,  agreeable  to  the  real  intention  of 
the  parties  (n) ,  and  conformable  to  the  usage  of  trade  in  general,  and 
of  the  particular  trade  to  which  the  contract  relates  (o) .  Many  cases 
on  this  head  have  received  a  judicial  determination ;  I  will  here  men- 
tion such  of  them  as  do  not  more  properly  relate  to  the  other  divisions 
of  this  Treatise. 

A  ship  was  chartered  for  a  voyage  from  England  to  any  port  or 
ports  of  St.  Domingo,  there  to  deliver  her  outward  cargo,  and  take 
in  a  return  cargo  for  England,  and  the  merchant  covenanted  to  pro- 
cure a  license.  He  did  in  fact  procure  a  license,  with  which  the  ship 
sailed  to  the  ports  of  Cape  Fran§ois  and  Gonaive  (both  of  which  were 
under  the  dominion  of  Christophe,  and  not  in  the  power  of  the  enemies 


(m)   Oshey  v.  Hicks,  Cro.  Jac.  263.  was  held  to  exclude  the  port  of  departure; 

(n)  SeeWiggins  v.  Johnston,  14  M.  &  W.  and  see  Crow  v.  Falck,  8  Q.  B.  467  ;  Bruce 
609  ;  Fenwick  v.  Boyd,  15  M.  &  W.  632,  the  v.  Nicolopulo,  11  Exch.  129, 
circumstances  of  which  were  of  a  somewhat         (o)  Hall  v.  Cazenove,^  East,  477.  .Born- 
unusual,  and  Stadhardv.  Lee, SB.  &  S.,  304,  munn  v.  Tooke,  1  Campb.  377.     Puller  v. 
in  which  they  were  of  a  stringent,  character.  Stainforth,   11    East,  232.     Thompson  v. 
In  Valente  v.  Gibbs,  6  C.  B.  (N.  S.)  286 ;  28  Inglis,  3  Campb.  428.     Steele  v.  Mart,  4 
L.  J.  C.  P.  230,  in  which  the  words,  "  at  B.  &  C.  272.     Styles  v.  War  die,  ibid.  908. 
any  period  of  the  voyage/'  in  a  clause  pro-  Cranston  v.  Marshall,  5  Exch.  395. 
yiding  for  the  event  of  the  ship's  detention 
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of  Great  Britain) ,  and  there  delivered  her  outward,  and  received  a 
return  cargo.  She  was  afterwards  taken  by  one  of  his  Majesty's 
frigates,  and  condemned  at  Jamaica,  upon  the  supposed  necessity  of  a 
license  for  this  voyage,  and  the  insufficiency  of  the  actual  license  to 
protect  the  return  cargo.  The  sentence  was  reversed  upon  appeal,  the 
owners  paying  the  captor's  costs,  it  being  considered  that  no  license 
was  necessary  for  the  voyage  to  the  ports  before  mentioned,  although 
a  license  would  have  been  necessary  for  such  a  voyage  to  some  other 
ports  of  St.  Domingo.  In  an  action  against  the  merchant  for  not 
procuring  a  sufficient  license,  it  was  held,  that  he  was  not  answerable 
on  his  covenant  to  do  so,  because  that  covenant  would  only  apply  to 
a  voyage  for  which  a  license  was  necessary  (p) . 

In  a  case  which  happened  in  the  beginning  of  the  reign  of  King 
Charles  the  First,  the  owner  or  master  covenanted  that  his  ship  should 
sail  with  the  first  wind  on  a  voyage  to  Cadiz,  and  the  merchant 
covenanted  that  if  the  ship  should  go  on  the  intended  voyage  and  re- 
turn to  the  Downs,  he  would  pay  a  certain  sum  :  to  recover  this  sum 
an  action  was  brought.  The  merchant  pleaded  in  his  defence  that  the 
ship  did  not  sail  with  the  next  wind,  but  without  imputing  any  un- 
reasonable delay.  The  court  held,  that  the  substance  of  the  covenant 
and  primary  intention  of  the  parties  were,  that  the  ship  should  perform 
the  voyage,  and  not  that  the  ship  should  sail  with  the  next  wind, 
which  changes  every  hour  (q) . 

A  shipowner  brought  an  action  for  stipulated  freight  against  a  mer- 
chant who  had  hired  a  ship  upon  a  charter-party,  in  which  it  was 
covenanted  that  the  ship  should  take  in  its  full  load  of  timber  with 
all  possible  expedition  at  Riga,  and  should  thence  sail  "  with  the  first 
favourable  wind"  direct  to  Portsmouth.  The  ship  arrived  at  Ports- 
mouth and  delivered  her  cargo,  which  was  accepted  by  the  merchant, 
who  refused  to  pay  the  stipulated  freight,  under  the  allegation  that 
the  ship  had  not  sailed  direct  from  Riga  to  Portsmouth,  but  had  un- 
necessarily put  into  Copenhagen,  where  she  was  detained  until  that 
place  surrendered  to  the  British  arms,  and  in  consequence  of  which 
deviation  he  had  been  obliged  to  have  fresh  insurances  on  the  cargo ; 
insisting  that  the  special  contract  was  avoided  by  the  deviation,  and 
that  the  master  could  only  be  entitled  to  a  reasonable  compensation 
for  the  conveyance  of  the  cargo,  in  the  estimation  whereof  allowance 
should  be  macje  for  the  expense  incurred  by  his  fault.  But  Lord 
Ellenborough  said,  "  I  am  of  opinion  that  this  covenant  to  sail  with 
the  first  favourable  wind  direct  to  Portsmouth  was  not  a  condition 
precedent,  and  that  the  defendant  having  accepted  the  cargo  must 
pay  the  stipulated  freight.  To  hold  that  any  short  delay  in  setting 
sail,  or  trifling  departure  from  the  direct  course  of  the  voyage,  would 
entirely  destroy  the  plaintiff's  right  to  be  remunerated,  would  indeed 
be  going  'inter  apices  facti ;'  but  here  is  a  specific  agreement  for 


(p)  Johnson  v.  Greaves,  2  Taunt.  344.        (q)  Constable  v.  Cloberie,  Palmer,  397. 
See  also,  on  the  subject  of  license,  Siffkin    Hall  T.  Cazenove,  4  East,  477. 
T.  Allnutt,  1  M.  &  S.  39. 
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specific  freight — the  defendant  must  bring  his  cross-action  for  any 
loss  he  may  have  suffered  from  the  default  of  the  plaintiff"  (r) . 

The  charterer  of  a  ship  (s)  had  covenanted  to  load  and  despatch  her 
from  Tobago,  so  that  she  might  sail  with  the  convoy  appointed  to 
depart  from  thence  on  the  1st  of  August.  The  ship  arrived  in  Tobago 
on  the  8th  of  July,  was  ready  to  take  in  the  homeward  cargo  on  the 
14th,  and  might  have  taken  in  her  whole  cargo  within  a  week  if  it 
had  been  ready.  On  the  22nd  of  July,  part  only  of  the  cargo  having 
been  shipped,  the  convoy  sailed ;  and  the  captain,  considering  him- 
self bound  to  consult  the  safety  of  the  ship,  refused  to  delay  his  own 
departure,  and  sailed  with  it.  In  answer  to  an  action  by  the  ship- 
owner for  the  freight  agreed  to  be  paid  by  the  charter-party,  the 
merchant  contended  that  his  contract  was  to  have  a  cargo  ready  by 
the  1st  of  August,  and  that  it  would  have  been  ready  by  that  day. 
But  Lord  Ellenborough  said,  "  I  think  the  captain  was  at  liberty  to 
sail  from  Tobago  on  the  22nd,  the  day  when  the  convoy  passed  that 
island.  The  covenant  must  receive  a  reasonable  construction.  Had 
the  ship  not  arrived  in  time  to  be  loaded  by  the  22nd,  the  case  would 
have  been  different ;  but  as  she  was  ready  to  take  in  goods  for  the 
homeward  voyage  on  the  14th  of  July,  the  charterers  were  bound  to 
have  supplied  her  with  a  full  cargo  before  the  time  when  the  general 
AVest  India  convoy  passed  by  the  station  where  she  lay.  Even  if  the 
captain  might  have  been  able  afterwards  to  have  overtaken  it,  he  was 
not  bound  to  wait  for  the  convenience  of  parties,  as  he  must  thereby 
have  increased  the  risk  of  capture." 

In  a  charter-party  for  a  period  of  time  at  a  certain  monthly  freight, 
to  be  paid  at  particular  times  therein  mentioned,  it  was  stipulated 
that  the  vessel  should  be  navigated  by  fifty  persons,  and  such  further 
number,  not  exceeding  one  hundred,  as  the  merchant  should  require., 
and  that  he  should  make  an  allowance  to  the  owner  for  the  expense 
of  the  men  beyond  fifty;  two  calendar  months'  allowance  for  such 
men  to  be  added  to  the  first  payment  of  freight ;  but  the  residue  of 
such  allowance  not  to  be  paid  until  the  ship's  discharge  or  return 
from  her  first  intended  voyage.  An  additional  number  of  men  were 
employed  at  the  merchant's  request,  and  after  the  ship  had  been  in 
his  service  for  about  ten  months  she  was  accidently  burnt  in  the 
West  Indies.  The  merchant  contended  that  he  was  not  bound  to 
pay  the  allowance  for  more  than  the  first  two  months ;  but  the  court 
held  the  loss  of  the  ship  to  be  a  discharge  from  his  employment 
within  the  meaning  of  this  contract,  and  he  was  compelled  to  pay  the 
allowance  up  to  the  time  of  the  loss.  "  The  defendants,"  said  Lord 
Ellenborough,  "  contend  that  the  stipulations  in  the  charter-party, 
which  fix  the  times  for  paying  the  freight,  make  the  right  to  the  por- 
tions of  freight  payable  at  those  times  depend  upon  the  then  safety  of 
the  ship ;  and  that  the  loss  of  the  vessel  before  any  one  of  those 
periods  destroys  the  right  except  for  such  freight  as  was  previously 


(r)  Bornmann  v.  Tooke,  I  Campb.  377.        (s)  Thompson  v.  Inglis,  3  Campb.  428. 
The  contract  was  not  under  seal.  See  also  Davidson  y.  Gioynne,  12  East,  381. 
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payable.  It  is  to  be  remembered,  however,  that  the  charter-party 
stipulates  that  the  defendants  shall  pay  a  given  freight  per  calendar 
month ;  and  the  time  fixed  for  its  actual  payment  can  only  be  con- 
sidered as  postponing,  for  the  defendants'  convenience,  the  actual 
payment  of  a  sum  then  due  to  a  future  period,  not  as  creating  a  con- 
tingency whether  it  should  ever  be  paid  at  all.  Each  month's 
freight,  therefore,  was  earned  and  became  completely  due  at  the  end 
of  each  month,  and  it  was  nothing  but  the  actual  payment  that  was 
postponed"  (/). 

It  was  agreed  by  charter-party,  that  the  defendants'  ship  was  to 
proceed  from  London  to  Bombay,  and  there  discharge  her  cargo  ;  and 
then  load  a  cargo,  with  which  she  was  to  proceed  direct  to  London : 
the  merchant  to  have  the  privilege  of  sending  the  ship  to  Calcutta 
from  Bombay,  upon  paying  for  the  extra  time  occupied.  If  the  ship 
returned  from  Bombay  direct  to  London,  the  merchant  was  to  have 
the  power  of  sending  her  to  one  port  on  the  Malabar  coast,  to  receive 
cargo,  paying  for  the  extra  time.  The  master  having  discharged  the 
outward  cargo  at  Bombay,  refused  to  take  in  another  cargo  for 
Calcutta,  and  for  this  alleged  breach  of  contract  an  action  was 
brought.  The  defence  was,  that  the  cargo  which  the  master  was  re- 
quired to  load  was  a  cargo  for  Calcutta,  and  not  for  London;  and 
the  court,  finding  no  stipulation  in  the  charter-party  that  the  master 
should  take  on  board  a  cargo  for  any  place  other  than  London,  and 
nothing  to  authorize  the  employment  of  the  vessel  upon  an  inter- 
mediate voyage  after  her  arrival  at  Bombay,  gave  judgment  for  the 
defendants  (u). 

By  another  charter-party  (x),  it  was  agreed  that  a  vessel  should 
have  ninety  running  days,  and  ten  days  of  demurrage,  to  commence 
from  her  arrival  at  Whidah,  in  Africa,  being  ready  to  unload  and 
having  received  pratique.  The  plaintiff,  in  his  declaration,  alleged 
that,  although  the  vessel  on  the  24th  of  August  was  at  Whidah, 
ready  to  unload,  and  had  received  pratique,  the  defendant  did  not, 
within  ninety  days — commencing  on  her  arrival  there,  and  being 
ready  to  unload  and  receive  pratique — unload  and  load  the  vessel, 
but  wrongfully  detained  her  beyond  the  running  days  and  days  of 
demurrage.  The  defendant  pleaded,  that  the  vessel  was  not  ready  to 
unload,  and  did  not  receive  pratique  for  a  long  time  after  her  arrival 
at  Whidah,  viz.,  for  a  time  equal  to  that  of  the  alleged  wrongful 
detention. 

It  appeared  in  evidence  that  there  was  no  quarantine  establishment 
at  Whidah,  nor  any  means  of  formally  granting  pratique,  but  that 
the  vessel  was  in  fact  at  liberty  to  unload  on  the  14th  of  August. 

The  court  held,  that  the  allegation  that  the  vessel  had  received 
pratique  was  sufficiently  borne  out  by  proof  that  she  was  at  Whidah, 
ready  and  at  liberty  to  unload. 

(t )  Uavelock  v.  Geddes,  10  East,  555.  (a;)  Bailey  v.  JJe  la  Arroyave,  7  Ad.  &  Ell. 
Crazier v.Smit7i,l  Scott, N.R. 338.  Browne  819.  See  also  Anderson  v.  Pitcher,  2  Bos. 
v.  Burton,  17  L.  J.,  Q.  B.  49.  &  Pull.  164. 

(u)  Cockburn  v.    Wright,  8  Scott,  489: 
6  B.  N.  C.  223. 
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In  an  action  (y)  on  a  charter-party,  by  which  the  plaintiffs  had  let 
to  the  defendant  the  ship  Edward  Lombe,  for  a  voyage  from  London 
to  Madras  and  the  Cape  of  Good  Hope,  and  thence  to  Bombay  and 
back,  the  plaintiffs  claimed  a  compensation  in  damages  from  the 
defendant,  for  not  loading  the  ship  with  a  cargo  of  cotton  at  Bombay. 
It  appeared  in  evidence,  that  instead  of  proceeding  direct  by  the 
usual  course  from  the  Cape  of  Good  Hope,  the  captain  made  a  devia- 
tion to  the  Mauritius ;  that  the  vessel  arrived  at  Bombay  six  weeks 
later  than  it  would  have  done  had  it  proceeded  in  the  usual  course, 
and  that  the  defendant's  agents,  in  consequence  of  the  deviation, 
refused  to  find  a  cargo.  The  jury  were  directed  to  consider  whether 
the  deviation  was  such  as  to  have  deprived  the  freighter  of  the  benefit 
of  his  contract.  "  Inasmuch,"  said  Tindal,  C.  J.,  in  his  direction  to 
the  jury,  ee  as  the  freighter  might  sue  the  owner,  and  recover  damages 
for  any  ordinary  deviation,  he  could  not,  for  such  a  deviation,  put  an 
end  to  the  contract ;  but  if  the  deviation  was  so  long  and  unreason- 
able that,  in  the  ordinary  course  of  mercantile  concerns,  it  might  be 
said  to  have  put  an  end  to  the  whole  object  the  freighter  had  in  view 
in  chartering  the  ship,  in  that  case  the  contract  might  be  considered 
at  an  end." 

The  jury  found  for  the  defendant,  and  a  rule  for  a  new  trial,  on  the 
ground  of  misdirection,  was  discharged. 

Thus,  in  the  case  of  Mc Andrew  v.  Adams  (z)t  the  defendant,  by 
charter-party,  agreed  to  go  in  ballast  from  Portsmouth  to  St. 
Michael's  and  bring  back  a  cargo  of  fruit  direct  to  London.  The 
charterer  was  to  be  allowed  thirty-five  running  days  for  loading  and 
unloading,  to  commence  on  the  1st  of  December  then  next ;  and  if 
the  vessel  did  not  arrive  at  St.  Michael's  by  the  31st  of  January, 
1833,  the  charterer  was  to  be  at  liberty  to  rescind  the  charter-party. 

In  the  fruit  trade,  the  early  ships  sail  about  the  end  of  October, 
and  arrive  in  London  about  the  end  of  December ;  and  it  is  advan- 
tageous to  be  early  in  the  market.  This  charter-party  was  entered 
into  on  the  20th  of  October.  The  usual  length  of  the  voyage  is  a 
fortnight  or  three  weeks;  the  time  consumed  in  loading  and  un- 
loading about  a  week :  so  that  if  the  defendant  had  sailed  direct  for 
St.  Michael's  about  the  time  he  executed  the  charter-party,  he  might 
reasonably  have  been  expected  to  deliver  his  cargo  in  London  by  the 
1st  of  January.  Instead  of  proceeding  direct  to  St.  Michael's,  the 
defendant  made  an  intermediate  voyage  to  Oporto,  returned  to  Ports- 
mouth, sailed  again  for  St.  Michael's,  arrived  there  before  the 
31st  of  January,  was  loaded  with  oranges,  and  arrived  in  London  on 
the  1st  of  February,  by  which  time  there  was  a  glut  of  oranges  in 
the  market,  and  the  price  had  fallen,  since  the  end  of  December, 
when  the  London  orange  season  commences,  10s.  6d.  a  box. 

It  was  contended  for  the  defendant,  that  the  stipulation  that  the 
plaintiffs  might  rescind  the  contract  if  the  defendant  did  not  arrive 

(y)  Freeman  v.  Taylor,  8  Bing.  124.    See  also  Mount  v.  Larking,  8  Bing.   108.  Davis 
v.  Garratt,  6  Bing.  716.     Palmer  v.  Marshall,  8  Bing.  318. 
(2)  1  Bing.  N.  C.  29. 
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at  St.  Michael's  by  the  31st  of  January,  led  to  the  inference  that  the 
defendant's  engagement  would  be  satisfied  if  he  arrived  by  that  day ; 
and  that,  if  he  did  so  arrive,  he  had  a  right,  in  the  interval,  to  em- 
ploy his  vessel  as  he  pleased.  But  Tindal,  C.  J.,  said,  "The  broad 
question  is,  whether  upon  the  construction  of  the  charter-party, 
there  has  been  unnecessary  delay  in  commencing  the  voyage  to  St. 
Michael's  ?  Upon  general  principles  in  all  contracts  by  charter-party 
when  there  is  no  express  agreement  as  to  time,  it  is  an  implied  stipu- 
lation that  there  shall  be  no  unreasonable  or  unusual  delay  in  com- 
mencing the  voyage,  and  after  it  has  commenced,  no  deviation.  Now, 
looking  at  the  contract,  I  think,  with  a  view  to  the  object  of  the 
voyage,  its  commencement  was  delayed  an  unreasonable  time.  I  do 
not  lay  stress  on  the  stipulation  for  proceeding  in  ballast,  any  further 
than  it  seems  to  refer  to  a  voyage  in  which  the  master  shall  not  lie 
by  to  take  in  a  cargo  which  might  delay  the  ship  on  her  voyage.  As 
the  parties  have  stipulated  that  the  lay  days  shall  commence  on  the 
1st  of  December,  it  may  be  inferred  that  they  contemplated  the 
voyage  to  St.  Michael's  should  terminate  by  that  day.  If,  indeed,  by 
any  accident  or  unforeseen  cause,  which  might  excuse  the  master,  the 
vessel  should  arrive  later,  the  charterer  would  have  no  just  cause  of 
action;  but  the  intention  at  the  time  was,  that  the  object  of  the 
voyage  should,  if  possible,  take  eifect  from  the  1st  of  December. 
That  it  might  have  taken  eifect  from  that  time  is  clear,  for  the 
voyage  usually  lasts  a  fortnight  or  three  weeks,  arid  the  vessel  sailed 
from  Oporto  on  the  7th  of  November.  The  instrument  then  goes 
on — '  That  in  case  the  vessel  should  not  be  arrived  at  St.  Michael's, 
and  in  readiness  to  receive  her  cargo,  by  the  31st  of  January  next,  it 
shall  be  optional  with  the  agents  of  the  aifreighters  whether  they 
load  or  not;  and  in  case  they  decline  loading,  the  charter-party 
shall  be  null  and  void.'  That  was  to  give  the  charterer  the  option  of 
repudiating  the  contract,  if  the  vessel  should  arrive  too  late  for  any 
useful  purpose;  although,  if  she  had  been  detained  by  any  justifiable 
cause,  he  might  have  no  right  of  action  against  the  owner.  All  the 
evidence  in  the  cause  goes  to  show,  that  the  intention  of  the  parties 
in  entering  into  this  contract  was  such  as  I  have  described :  the 
course  of  the  trade  in  London,  which  requires  a  speedy  voyage,  and 
gives  advantage  to  those  who  are  first  in  the  market ;  and  the  letter 
of  the  9th  of  November,  in  which  the  plaintiffs  say,  '  In  having  taken 
the  Swallow  to  Oporto,  with  passengers,  on  her  way  to  St.  Michael's, 
instead  of  proceeding  direct,  we  consider  you  to  have  deviated  from 
the  due  performance  of  the  charter-party  entered  into  with  us,  and 
we  hold  you  liable  for  any  loss  or  injury  which  may  arise  to  the 
parties  interested,  in  consequence  of  your  not  proceeding  direct.'  I 
think,  therefore,  that  as  the  commencement  of  the  voyage  was, 
without  any  justifiable  cause,  delayed  till  the  6th  of  December,  an 
action  lies  for  the  plaintiffs." 

On  the  question  whether  a  charterer  had  performed  his  contract  to 
load  within  a  reasonable  time,  it  was  held  that  "  reasonable"  meant 
reasonable  under  ordinary  circumstances,  and  that  the  jury  had  been 
properly  directed  not  to  take  into  consideration  a  dispute  between 
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other  persons,  which  in  fact  caused  the  delay,  but  which  did  not  ap- 
pear to  have  been  in  contemplation  of  the  parties  (a).  It  had  been 
otherwise  if  the  circumstances  which  might  and  did  cause  the  delay 
had  been  known  to  both  of  them  (b) . 

AVhere  a  ship  was  to  proceed  to  a  bar  harbour,  "  or  as  near  thereto 
as  she  could  safely  get,"  and  the  merchant  was  to  load  a  full  cargo, 
and  both  parties  to  the  contract  knew  it  to  be  impossible  for  the  ship 
to  get  over  the  bar  with  a  full  cargo,  the  taking  in  a  part  of  the 
cargo  within  the  bar,  and  waiting  outside  for  the  remainder,  was 
held — the  ship's  safe  departure  being  thought  to  be  implied  in  the 
stipulation  for  her  safe  arrival — to  satisfy  the  contract  of  the  ship- 
owner (c). 

Where  the  parties  to  the  contract  were  ignorant  that  the  ship  when 
fully  laden  at  a  jetty  within  such  a  harbour  would  not  be  able  to  pass 
the  bar ;  and  a  full  lading  having  been  put  on  board,  and  bills  of  lading 
signed,  part  of  it  was  necessarily  unshipped,  and  the  agent  of  the 
charterer  declining  to  reship  such  part  outside  the  bar  at  the  char- 
terer's expense  and  risk,  the  ship  sailed  with  a  small  portion  only 
of  her  cargo,  it  was  held,  that  the  charterer,  having  once  performed 
his  contract  by  loading,  with  the  master's  consent,  a  full  cargo  at 
the  jetty  (the  usual  place  of  loading  in  that  port),  could  not  be 
required  to  load  a  second  time,  and  that  the  shipowner  was  not  en- 
titled to  sue  him  for  the  agreed  freight,  nor  for  damages  resulting 
from  his  refusal  to  reship  the  cargo  (d)  ;  but  a  merely  temporary 
impediment,  such  as  the  want  of  water  at  the  bar  of  a  navigable 
river — the  season  being  unusually  dry  (e)  — or  the  want  of  water  in 
a  harbour  resulting  from  the  state  of  the  tides,  is  no  excuse  for  the 
non-performance  of  the  contract  (/). 

When  a  charter-party  stipulates  that  a  vessel  shall  proceed  to  a 
port  with  all  convenient  speed,  her  owner  does  not  thereby  bind  him- 
self that  she  shall  arrive  within  any  particular  time.  He  is  not  liable 
for  a  breach  of  his  contract  when,  having  done  his  best,  its  performance 
has  been  delayed  by  dangers  of  the  seas,  and  if  the  season  for  shipping 
the  goods  has  in  such  circumstances  terminated  on  the  ship's  arrival, 
evidence  is  not  admissible  for  the  charterer  in  an  action  against  him 
for  not  loading,  to  show  that  the  trade  had  closed,  for  the  proximate 
cause  of  his  default  was,  the  fact  that  the  intended  cargo  could  not 
from  local  causes  be  obtained  when  the  ship  arrived,  and  the  exception 
in  the  charter-party  of  the  dangers  and  accidents  of  the  seas  is  one  of 
which  the  shipowner  only  can  avail  himself  (g) .  So  where  it  was 
agreed  between  the  shipowner  and  the  plaintiff,  that  the  contract 
should  be  in  force  for  six  successive  voyages,  to  be  performed  before 

(«)  Adams  v.  Royal  Mail  Steam  Packet  pany  v.  Slipper,  11  C.  B.  (N.  S.)  493;  31 

Company,  5  C.  B.' (N.  S.)  402  ;  28  L.  J.  L.  J.  C.  P.  185,  Strugnellv.Friederickson, 

C.  P.  33.     See   Hurst   v.    Usborne,  infra;  12  C.  B.  (Pf.  S.)  452.     B astif ell  v.  Lloyd, 

Hill   v.    Sugrue;    Kearon  v.  Pearson,   7  1  H.  &  C.  388;  31  L.  J.  Ex.  413. 

H.  &  N.  386.  (e)  Schilizzi  v.  Derry,  4  E.  &  B.  873. 

(b}  Harris   v.   Dreesman,   9    Ex.   485;  (/)  Parker  v.   Winlow,  1  E.  &  B.  942; 

23  L.  J.  Ex.  210.  27  L.  J.  Q.  B.  49. 

(c}  Shields  v.  Wilkins,  5  Ex.  304.  (g)  Hurst  v.    Usborne,  18  C.  B.  155; 

(d)   The  General  Steam  Navigation  Com-  25  L.  J.  C.  P.  209. 
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the  end  of  February,  1863,  it  was  held  no  answer  to  an  action  for 
not  having  made  six  successive  voyages  that  the  ship  in  her  third 
voyage,  by  the  dangers  and  accidents  of  navigation,  sustained  damage, 
which  the  shipowner  did  his  best,  but  was  unable  to  repair,  and  to 
commence  his  fourth  voyage  until  the  last  day  of  February,  1863, 
had  passed  (h) . 

Where  shipowners  covenanted  that  their  ship  should  proceed  to 
Ichaboe,  and  there  load  "  a  full  and  complete  cargoe  of  guano,"  it 
was  held  to  be  no  excuse  for  the  non-performance  of  the  contract  that 
no  guano  was  to  be  found  at  Ichaboe  (i) .  And  where  it  was  agreed 
that  a  ship  should  sail  from  Callao  and  load  a  cargo  of  guano  at  the 
Chincha  Islands,  calling  on  her  way  at  Pisco  "  to  obtain  the  necessary 
pass  to  load,  to  be  given  to  the  captain  by  the  charterer's  agents  free 
of  expense  within  twenty-four  hours  of  his  application,"  it  was  held 
no  answer  to  an  action  against  the  charterers  for  loading  an  insufficient 
cargo,  there  being  no  allegation  in  the  plea,  that  in  point  of 
fact  the  vessel  was  in  an  improper  condition  to  load  a  full  cargo, 
that  by  the  laws  of  the  Republic  of  Peru,  a  ship  loading  guano 
at  the  Chincha  Islands  was  liable  to  seizure  if  it  had  not  procured  a 
written  pass  or  permit  from  the  Peruvian  Government,  and  that  on 
inspection  of  the  vessel  by  its  officers,  a  permit  for  more  than  the 
quantity  of  guano  which  was  loaded  had  been  refused  (k) . 

In  an  action  on  a  charter-party,  it  appeared  that  the  plaintiff,  the 
owner  of  the  ship  Fame  (/),  had  chartered  her  to  the  defendants 
on  a  voyage  to  Rio  Janeiro,  and  back  to  Liverpool,  and  the  defen- 
dants stipulated  to  furnish  a  full  cargo  of  lading  for  the  return 
voyage  at  Rio  Janeiro.  The  breach  was,  that  the  defendants  had 
not  procured  a  cargo  at  Rio  Janeiro.  The  ship  had  returned  without 
any  lading,  and  the  question  was,  how  the  damages  were  to  be 
estimated. 

A  great  many  articles  were  specified  in  the  charter-party,  such  as 
coffee,  cotton,  sugars,  &c.,  of  which  the  cargo  might  consist ;  and  the 
defendants  contracted  to  pay  for  the  freight  of  each  of  these  articles 
separately  by  weight,  for  coffee  at  12s.  6d.  per  cwt.,  &c. 

It  was  urged  on  the  part  of  the  defendants,  that  they  were  not 
liable  for  more  than  the  amount  of  the  freight,  supposing  the  vessel 
to  have  been  laden  with  one  of  the  articles  specified  which  would 
have  yielded  the  lowest  amount  of  freight.  Evidence  was  given  of 
the  amount  of  freight,  calculated  on  the  supposition  that  one  third 
of  the  cargo  consisted  of  coffee,  another  third  of  cotton,  and  another 
third  of  sugar.  Supposing  the  whole  cargo  to  have  consisted  of 
coffee  or  of  cotton,  the  amount  would  have  been  higher  than  the 
average  taken;  but  if  it  had  consisted  of  sugar  only,  the  amount 
would  have  been  less  than  this  average.  Lord  Tenterden  directed 
the  jury,  that  the  proper  course  would  be  to  estimate  the  freight  by 
means  of  an  average,  so  as  to  take  neither  the  greatest  possible 
freight  nor  the  least. 

(A)  Pope  v.  Baridge,  10  Ex.  73.  (1)  Thomas  v.    Clarlte  and  another,    2 

(0  Hill  v.  Sugrue,  15  M.  &  W.  253.  Stark.  N.  P.  C.  450. 

(*)  Kirk  v.  Gibbs,  26  L.  J.  Ex.  209. 
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The  same  rule  was  applied  in  the  case  of  Capper  and  Others  v. 
Forster  (b) ,  where  it  was  agreed  by  memorandum  of  charter  between 
the  plaintiffs,  as  owners  of  the  ship  Flora,  and  the  defendant,  that 
the  said  ship  should  proceed  with  a  cargo  to  Rio  Nunez,  and  having 
discharged  the  same,  should  reload  a  full  and  complete  cargo  of 
lawful  merchandise,  which  the  defendant  bound  himself  to  ship,  and 
should  therewith  proceed  to  London,  and  deliver  the  same,  on  being 
paid  freight  as  follows,  in  full  for  the  above  voyage — viz.,  for  gum, 
bees'  wax,  ivory,  and  palm  oil,  4/.  per  ton  of  20  cwt.  nett  at  the 
king's  beam  ;  hides  at  71.  per  ton  of  20  cwt.  nett  at  the  king's  beam  ; 
paddy  or  rice  31.  per  ton  nett  weight;  bullion  I/,  per  cent. ;  all  or 
either  at  the  option  of  the  charterer,  &c.  Should  the  quantity  of 
paddy  exceed  eighty  tons,  20s.  per  ton  extra  freight  was  to  be  paid 
on  the  surplus,  and  the  quantity  of  hides  was  not  to  exceed  fifty  tons. 
Should  paddy  or  rice  be  shipped,  the  charterer  was  to  find  dunnage ; 
and  should  the  vessel  not  be  full  at  Rio  Nunez,  the  charterer  was  to 
have  the  liberty  of  filling  her  up  at  St.  Mary's. 

The  breach  was,  that  the  defendant  did  not  load  at  Rio  Nunez,  nor 
fill  up  at  St.  Mary's,  a  full  and  complete  cargo  of  lawful  merchandise ; 
but  that  on  the  contrary,  after  loading  a  small  portion  of  such  mer- 
chandise at  Rio  Nunez,  he  proceeded  to  St.  Mary's,  and  then  wrong, 
fully  filled  up  the  ship  with  a  quantity  of  merchandise  other  than 
according  to  the  true  intent  and  meaning  of  the  memorandum  of 
charter,  to  wit,  with  timber  and  wood.  To  this  the  defendant, 
admitting  that  he  had  not  loaded  a  full  cargo  of  lawful  merchandise  at 
Rio  Nunez,  pleaded  that  he  had  filled  up  the  ship  at  St.  Mary's  with 
such  lawful  merchandise. 

It  appeared  at  the  trial  that  the  master,  having  loaded  at  Rio 
Nunez  about  one-seventh  of  a  full  cargo,  including  one  box  of  gold 
dust,  and  one  hundred  and  fifty-three  quarters  of  paddy,  proceeded 
to  St.  Mary's,  there  took  on  board  two  hundred  and  five  quarters  of 
paddy  and  six  hundred  hides,  and  filled  up  the  rest  of  the  ship  with 
eighty-four  loads  of  teak  wood,  at  the  freight  of  4/.  a  load,  under  a  pro- 
test from  the  captain  that  it  was  not  to  affect  the  claim  of  the  owners. 

The  defendant  paid  into  Court  593/.  10s.  6d. 

The  plaintiffs  contended  that  they  were  entitled  to  the  freight  which 
would  have  been  earned  if  there  had  been  a  full  cargo  of  the  articles 
enumerated  in  the  charter-party ;  the  defendant  contended  that  he 
had  a  right  to  put  on  board  a  cargo  consisting  of  any  one  of  the 
enumerated  articles.  His  witnesses  proved  that  a  cargo  of  palm  oil 
would  not  have  produced  538/.,  and  that  it  was  usual  in  this  trade  to 
insert  in  the  charter  the  articles  here  specified,  and  to  add,  "and 
other  goods  in  proportion."  The  jury  found,  that  a  full  cargo  of  the 
various  articles  enumerated  would  have  produced  668/.  freight — a 
cargo  of  palm  oil  only  4527. ;  that  the  defendant  did  not  fill  up  at 
St.  Mary's  a  full  and  complete  cargo  of  lawful  merchandise,  according 
to  the  true  intent  of  the  charter ;  and  that  there  remained  due  to  the 
plaintiffs  a  sum  of  74/.  Is.  6d.,  for  which  they  gave  their  verdict. 


(&)  3  Bing.  N,  C.  938  ;  3  Scott,  p.  129. 
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A  motion  having  been  made  for  a  n§w  trial,  or  for  a  reduction  of 
damages,  the  Court  of  Common  Pleas  was  of  opinion  that  the  jnry 
were  right  in  finding  that  the  loading  the  lumber  at  St.  Mary's, 
although  it  was  the  staple  commodity  of  the  place,  was  not  a  filling 
up  with  lawful  merchandise  according  to  the  intention  of  the  parties, 
and  that  the  damages  were  properly  estimated  on  the  same  principle 
as  if  the  ship  had  come  home  empty,  the  freight  being  calculated 
upon  average  quantities  of  all  the  articles  enumerated. 

A  ship  was  chartered  to  proceed  to  Port  Philip,  and  there  load 
from  the  freighter's  factors  a  full  and  complete  cargo  of  wool,  tallow, 
bark,  or  other  legal  merchandise — the  quantity  of  bark  not  to  exceed 
one  hundred  tons,  and  the  quantity  of  tallow  and  hides  not  to 
exceed  eighty  tons — and  therewith  to  proceed  to  London,  and  deliver 
the  cargo  on  payment  of  specified  rates  of  freight  for  each  of  the 
enumerated  articles. 

It  was  held,  that  the  freighter  was  entitled  to  load  the  ship  with  an 
assorted  cargo  of  any  legal  merchandise,  but  that  the  owners  were 
entitled  to  be  paid  freight,  on  the  supposition  that  the  loading  had 
consisted  of  the  stipulated  quantities  of  the  goods  enumerated  (c). 

In  another  case  it  was  agreed  by  a  charter-party  that  the  ship 
should  proceed  to  Baltimore,  there  load  a  full  cargo  of  produce  and 
proceed  therewith  to  the  United  Kingdom,  and  deliver  the  same  on 
being  paid  freight  at  and  after  the  rate  of  5s.  Qd.  per  barrel  of  flour, 
meal,  and  naval  stores,  and  lls.  per  quarter  of  480  Ibs.  for  Indian 
corn  or  other  grain,  but  the  cargo  was  not  to  consist  of  less  than 
3000  barrels  of  flour,  meal,  or  naval  stores,  and  that  not  less  flour  or 
meal  than  naval  stores  was  to  be  shipped.  The  vessel  arrived  with  a 
cargo  of  various  articles,  among  which  were  2000  bushels  of  oats 
and  three  barrels  of  flour.  The  evidence  showed  that  a  quarter  of 
Indian  corn  or  wheat  weighing  480  Ibs.  would  occupy  a  space  of  10^ 
cubic  feet,  and  that  a  quarter  of  American  oats  weighing  272  Ibs. 
would  occupy  a  space  of  16  cubic  feet.  It  also  appeared  that  oats 
were  not  a  usual  shipment  for  America.  It  was  held  that  "  other 
grain"  in  this  charter-party  must  be  taken  to  mean  such  description 
of  grain  as  would  average  480  Ibs.  to  the  quarter,  and  therefore  to 
exclude  oats ;  and  that  the  shipowner  was  entitled  to  receive  freight 
upon  the  supposition  that  3000  barrels  of  flour,  meal,  or  naval  stores 
had  been  shipped,  and  for  the  rest  of  the  space  at  the  rate  of  11s.  per 
quarter  of  Indian  corn,  or  other  grain  of  480  Ibs.  the  quarter  (d). 

It  will  be  observed,  that  these  charter-parties  contained  no  stipula- 
tions giving  to  the  freighter  an  option  of  providing  a  cargo  made  up 
in  any  other  way  than  that  specifically  pointed  out,  and  of  which  the 
plain  object,  reference  being  had  to  the  course  and  nature  of  the  par- 
ticular trade,  was  to  ensure  a  profitable  employment  for  the  ship. 
In  the  absence  of  such  stipulations,  a  construction  was  put  upon  the 
charter-parties  not  inconsistent  with  their  terms,  and  effectuating  the 
probable  understanding  and  expectation  of  both  parties  when  their 


(c)  Cockburn  v,  Alexander,  6  C.  B.  791.          (d)  Warren  v.  Peabody,  8  C.  B.  800. 
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contract  was  made.  What  the  owner  could  not  prudently  have 
assented  to — what  the  freighter  could  not  reasonably  have  insisted 
upon,  and  had  not  taken  care  to  express — was  presumed  to  have  been 
intended  by  neither.  If  it  appear  from  the  terms  of  the  contract 
between  the  buyer  and  seller  of  a  cargo  that  the  buyer  should  take 
the  chance  of  its  turning  out  more  or  less  than  was  expected,  he  will 
of  course  have  no  claim  against  the  seller  for  short  delivery  (e} .  A 
purchaser  has  been  held  entitled  to  refuse  the  bill  of  lading  and  ship- 
ping documents,  and  to  pay  for  the  cargo,  on  the  ground  that  they 
represented  a  quantity  of  goods  in  excess  of  the  maximum  which  he 
had  fixed  for  the  shipment,  and  also  if  they  incorrectly  represented 
the  quantity  to  be  within  the  limits  which  he  had  fixed  (/) . 

But  although  the  words  of  a  charter-party  may  receive  a  liberal 
construction,  yet  the  construction  must  not  be  inconsistent  with 
their  plain  and  obvious  meaning ;  and,  therefore,  in  the  case  of  a 
charter-party,  by  which  the  ship  was  to  sail  from  London,  to  join 
convoy,  and  proceed  from  thence  to  Barcelona,  and  there  deliver  her 
cargo ;  and  forty-one  running  days  were  to  be  allowed  to  wait  at 
Portsmouth  for  convoy,  and  to  discharge  the  cargo  at  Barcelona,  the 
said  forty-one  days  to  be  accounted  and  commence  at  Portsmouth 
twenty-four  hours  after  her  arrival  there,  and  at  Barcelona  the  day 
the  ship  should  be  ready  to  deliver  her  cargo,  and  for  all  the  time 
beyond  the  forty -one  days  thirteen  shillings  per  ton  were  to  be  allowed 
for  demurrage ;  Lord  Kenyon  held  that  the  demurrage  was  only  pay- 
able for  delay  beyond  the  forty-one  days  in  waiting  for  convoy  at 
Portsmouth,  and  in  discharging  the  cargo  at  Barcelona,  and  not  for 
the  delays  which  the  ship  had  experienced  in  waiting  for  convoy  at 
Falmouth,  to  which  place  she  was  ordered  to  proceed  from  Portsmouth, 
by  the  Admiral's  secretary ;  and  at  Gibraltar  Bay,  into  which  she 
sailed  under  the  direction  of  one  of  the  sloops  appointed  to  convoy  the 
fleet,  the  rest  having  been  dispersed  in  a  storm,  and  where  she  waited 
twelve  days  for  convoy  to  proceed  to  Barcelona  (g) . 

It  is  probable  that  if  the  events  which  took  place  in  the  course  of 
this  voyage  had  been  foreseen  by  the  parties,  the  number  of  days 
would  not  have  been  confined  to  waiting  for  convoy  at  Portsmouth, 
but  extended  to  waiting  for  convoy  generally ;  but  to  have  put  such 
a  construction  upon  this  instrument  would  have  been  to  substitute 
other  words  for  those  which  the  parties  to  it  had  thought  proper  to 
use.  And  the  reader  will  observe  that,  in  this  case,  there  was  not 
(nor  indeed  could  have  been)  any  general  usage  of  trade  applicable 
to  the  stipulation  in  question. 

In  the  case  of  Moorsom  v.  Page  (h),  the  ship  Lavinia  was  let 
to  freight  by  the  plaintiff  to  the  defendant  for  a  voyage  from  Rio 
de  la  Plata  to  London.  The  plaintiff  covenanted  to  "  receive  and 


(e)  Covas  v.  Singham,  2  E.  &  B.  83G.  (ff)  Marshall  v.  De  la   Torre,   1  Esp. 

(/)  Tamvaco  v.  Lucas,  1  E.  &  B.  581 ;     N.  P.  C.  367. 

IB.  &S.185.  (h)  4  Cam  ph.   103.     Cockburn  v.  Alex- 

ander, 6  C.  B.  791. 
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take  on  board  the  said  ship  a  full  and  complete  cargo,  consisting  of 
copper,  tallow,  and  hides,  or  other  goods,  but  not  more  than  fifty  tons 
of  copper  and  tallow,  nor  more  than  fifteen  of  such  fifty  tons  to  con- 
sist of  copper ;"  and  the  defendant  undertook  to  furnish  and  provide 
for  loading  "  on  board  the  said  ship  a  full  and  complete  cargo  of 
copper,  tallow,  and  hides,  or  other  goods  as  above-mentioned,  and  to 
pay  freight  for  the  said  cargo  as  follows  : — for  copper  the  sum  of  6/. 
sterling  per  ton ;  for  tallow,  the  sum  of  21.  sterling  per  ton  ;  for  hides, 
the  sum  of  \\d.  sterling  per  pound,  all  nett  weight  at  the  king's  beam, 
and  for  all  other  goods  in  proportion  thereto." 

It  appeared  that  the  defendant  had  provided  for  the  ship  a  quantity 
of  tallow,  and  as  many  hides  as  she  chose  to  take  in,  but  that  he 
refused  to  let  her  have  any  copper.  It  was  in  consequence  necessary 
for  her  to  keep  in  her  ballast,  the  place  of  which  might  have  been 
supplied  by  the  copper,  and  the  amount  of  the  freight  which  she 
earned  was  less  than  if  copper  had  been  supplied.  The  plain  tiff  con- 
tended, that  under  the  covenant  to  load  the  ship,  the  defendant  was 
bound  to  furnish  her  with  a  properly  assorted  cargo,  so  that  she  might 
be  entirely  filled  with  goods,  on  which  freight  would  be  due,  and  that 
he  was,  therefore,  liable  in  damages  for  a  sum  equal  to  the  freight 
which  would  have  been  earned  had  fifteen  tons  of  copper  been  put  on 
board. 

"  The  parties,"  said  Lord  Ellenborough,  "  very  likely  intended  that 
copper  should  necessarily  form  a  part  of  the  cargo,  but  they  have  not 
said  so.  The  covenant  leaves  a  latitude  to  the  freighter  to  furnish  a 
cargo  of  copper,  tallow,  hides,  '  or  other  goods  ;'  therefore,  if  the  ship 
had  as  large  a  quantity  of  tallow  and  hides  as  she  could  take  on  board, 
I  think  the  covenant  has  been  performed." 

The  case  of  Irving  v.  Clegg  (i)  was  decided  upon  the  same  principle. 

By  charter-party  it  was  agreed  that  the  ship  Eliza,  of  the  burthen 
of  three  hundred  and  twenty-three  tons,  or  thereabouts,  should  take 
in  and  receive  all  such  lawful  goods  as  might  be  sent  alongside,  but 
not  exceeding  three  hundred  tons  of  dead  weight ;  and  being  so 
loaded,  should  proceed  therewith  to  Batavia,  and  there,  or  at  Soura- 
baya,  discharge  the  same ;  and  being  so  unloaded,  should  at  a  port  or 
ports  in  Sumatra  or  Java,  both  or  either,  load  a  full  and  complete  cargo 
of  merchandise,  the  fore-cabin  or  dining-room  included,  to  be  filled  with 
light  goods,  which  the  defendants  bound  themselves  to  ship,  not 
exceeding,  &c. ;  and  being  so  loaded  should  proceed  to  London,  Rot- 
terdam, or  Antwerp,  and  deliver  the  same  on  being  paid  freight  for 
the  outward  cargo  300/.,  and  for  the  homeward  cargo  at  and  after  the 
rate  of  41.  15s.  per  ton  of  20  cwt.  for  sugar,  coffee,  and  rice,  and  for 
pepper  at  18  cwt.  to  the  ton,  nett  weight  at  the  king's  beam,  the  tare 
of  the  sugar  not  to  exceed  six  per  cent. ;  and  for  all  other  goods, 
except  those  already  mentioned,  in  just  and  fair  proportion,  according 
to  the  East  India  Company's  scale  of  tonnage.  It  was  further  agreed, 
that  one  hundred  tons  of  rice  or  sugar  should  be  shipped,  previous  to 


(0  1  Ring.  N.  C.  53. 
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any  other  part  of  the  loading,  to  ballast  the  vessel,  and  keep  her  in 
proper  trim  for  the  voyage.  Upon  this  charter-party  it  was  contended, 
that  the  defendants  should  have  shipped  a  full  cargo,  so  assorted  and 
so  complete  as  to  render  it  unnecessary  for  the  plaintiff  to  ship  any 
ballast.  It  was  proved,  that  though  the  ship  was  fully  loaded,  they 
had  stowed  such  a  proportion  of  pepper  as  to  render  it  necessary  for 
the  master  to  ship  thirty-six  tons  of  stone  ballast,  for  the  safety  of  the 
vessel,  in  addition  to  the  one  hundred  tons  of  rice.  Lord  Chief  Jus- 
tice Tindal  said,  "  Had  it  not  been  for  the  insertion  of  the  stipulation 
at  the  end  of  the  charter-party,  it  would  have  been  clear  that,  under 
the  agreement  by  the  freighter  to  furnish  a  full  and  complete  cargo 
of  merchandise,  with  the  subsequent  enumeration  of  the  rates  of 
freight  for  sugar,  coffee,  rice,  pepper,  '  and  all  other  goods,'  the 
freighter  would  be  at  liberty  to  load  the  ship  with  whatever  goods 
and  in  whatever  proportion  he  thought  proper ;  and  that  the  loss  of 
freight,  if  any  loss  arose  from  the  necessity  of  putting  ballast  into  the 
ship,  would  be  a  loss  that  must  fall  on  the  owner.  The  question 
arises  upon  the  stipulation  by  which  the  merchant  undertakes  to 
ship  one  hundred  tons  of  rice  or  sugar,  previous  to  any  other  part  of 
the  lading,  '  to  ballast  the  vessel  and  keep  her  in  proper  trim  for  the 
voyage ;'  and  the  question  is,  Whether,  under  this  stipulation,  the 
freighter  is  bound  to  make  up  a  full  cargo  of  other  articles,  in  such 
proportions  that  freight  shall  be  payable  for  the  whole  tonnage  of  the 
ship,  or  whether  he  may  load  a  full  cargo  of  the  lightest  commodities ; 
and  if  any  ballast  is  then  wanting,  it  must  be  put  in  by  the  master, 
and  occasion  pro  tanto  a  loss  of  freight  ?  We  think  the  latter  is  the 
true  construction  of  the  agreement.  In  the  first  place,  it  is  consis- 
tent with  the  very  terms  employed  by  the  parties,  and  it  is  some 
violence  to  those  terms  to  hold  them  to  extend  to  one  hundred  and 
thirty-six  tons,  or  to  any  other  quantity  that  might  be  found  neces- 
sary to  ballast  the  ship.  In  the  next  place,  it  is  the  duty  of  the 
owner  to  find  proper  ballast  for  the  ship,  in  order  to  make  her  trim 
for  her  voyage.  The  agreement  in  question,  therefore,  is  an  agree- 
ment made  for  the  benefit  of  the  owner,  as  it  relieves  him  from  so 
much  of  the  obligation  as  is  usually  thrown  upon  him,  and  ensures 
him  a  freight  for  what  would  otherwise  be  unproductive.  But  it 
leaves  the  owner  still  liable  to  that  obligation,  except  so  far  as  the 
special  agreement  will  extend,  which  here,  by  the  very  terms  of  it,  is 
to  one  hundred  tons  only"  (j).  So  where  the  charterer  agreed 
to  load  a  full  and  complete  cargo  of  sugar  or  other  produce,  at  certain 
rates  for  certain  specified  goods,  including  sugar  and  timber,  "  other 
goods,  if  any  be  shipped,  to  pay  in  proportion  to  the  foregoing  rates, 
except  what  may  be  shipped  for  broken  stowage,  which  shall  pay  as  cus- 
tomary," it  was  held  that  the  contract  was  not  performed  by  shipping 
as  full  a  cargo  of  timber  as  the  ship  could  carry,  leaving  interstices 


(j)  The  shipowner  may  put  merchandise    than  the  ballast  would  have  done. —  Towse 
on  board  as  ballast  if  it  occupy  no  more  room     v.  Henderson,  4  Exch.  890. 
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between  the  cargo  of  timber  which  might  have  been  filled  with  broken 
stowage  (k). 

A  charter-party  for  a  voyage  with  the  ship  Anne  (I)  from  London 
to  St.  Petersburgh  and  back,  after  the  usual  clauses  for  unloading  and 
loading  at  Si .  Petersburgh,  and  payment  of  freight  at  a  certain  rate  per 
ton  of  the  ship's  capacity,  contained  the  following  special  stipulations 
— viz.,  the  master  covenanted  that  if  political  or  other  circumstances 
should  arise  to  prevent  the  shipping  a  return  cargo,  or  discharging 
the  outward  cargo,  the  merchant  or  his  agents  should  be  at  liberty  to 
detain  the  ship  at  St.  Petersburgh  for  forty  days  in  the  whole  after  her 
arrival  there;  and  the  merchant  covenanted,  that  after  the  ship 
should  have  remained  there  for  that  time  without  delivery  of  the  cargo, 
the  master  should  be  at  liberty  to  return  with  his  vessel  to  London,  or 
any  other  port  in  England,  and  that  he  would  pay  him  2,500/.  imme- 
diately upon  the  arrival  of  the  ship  at  London,  or  any  such  port  in 
England.  In  fact,  the  Russian  government  refused  to  permit  the 
cargo  to  be  landed  at  St.  Petersburgh,  and  the  master,  intending  to  act 
for  the  best,  after  waiting  the  forty  days,  proceeded  to  Stockholm, 
and  there  sold  the  cargo  to  some  disadvantage,  and  took  in  other 
goods,  which  he  brought  to  London  upon  freight.  It  was  contended 
that  the  master  had  no  right  to  the  2,500/.,  because  he  had  not 
returned  direct  from  St.  Petersburgh  to  England ;  but  the  Court  of 
King's  Bench  decided  that  he  was  not  bound  so  to  do,  considering 
that  such  a  construction  of  this  instrument  might,  under  circumstances, 
be  very  inconvenient  to  both  parties,  and  determined  that  he  was 
entitled  to  the  stipulated  sum,  after  a  deduction  for  the  freight  earned 
in  bringing  the  goods  from  Stockholm. 

Upon  another  charter-party,  in  similar  terms,  a  question  after- 
wards arose  between  the  master  and  the  merchant.  This  was  on  the 
ship  Resolution;  the  money  to  be  paid  on  the  contingency  before 
mentioned  was  2,700/.,  with  10/.  per  cent,  thereon,  and  one  hundred 
guineas  as  a  gratification  to  the  master.  A  small  quantity  of  lead 
was  the  only  thing  taken  out  from  England.  The  ship  not  being 
allowed  to  unload  at  St.  Petersburgh,  and  no  cargo  being  offered,  nor 
directions  given  on  the  part  of  the  merchant,  the  master,  after  waiting 
the  forty  days,  sailed  to  Stockholm,  and  there  took  in  a  cargo  of 
hemp,  which  he  stowed  upon  the  lead,  and  returned  with  both  to 
London,  and  there  delivered  the  lead  to  the  merchant.  Some 
expense  was  incurred  in  relation  to  the  lead,  and  a  considerable 
expense  in  obtaining  and  waiting  for  the  cargo  of  hemp.  The 
clear  profit  of  bringing  this  cargo  was  about  2,400/. ;  the  sums 
payable  under  the  charter-party,  if  the  contingency  had  not  hap- 
pened, and  the  outward  cargo  had  been  delivered  and  a  homeward 
cargo  brought  back,  would  have  been  about  4,000/.  The  master 
offered  to  settle  the  account  with  the  merchant  by  charging  him 
what  would  have  been  due  if  he  had  loaded  the  ship  homeward,  and 
allowing  him  the  benefit  of  the  clear  earnings  that  had  been  made ; 
thus  demanding  from  him  about  1,600.  But  this  he  refused,  and 


(*)  Cole  v.  Meek 1 93  L.  J.  (N.  S.)  183.      (I )  Puller  v.  Stainforth,  11  East,  232. 
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insisted  that  the  earnings  should  go  in  diminution  of  the  2,700/.,  &c., 
and  that  the  master  was  therefore  entitled  only  to  about  600/.  Upon 
this  the  master  brought  an  action  in  the  Court  of  Common  Pleas, 
upon  the  charter-party,  for  the  nonpayment  of  the  2,700/.,  with  the 
per  centage  and  gratuity.  At  the  trial  the  jury  gave  a  verdict  for 
those  sums.  An  application  was  made  to  the  court  to  reduce  the 
verdict  to  the  sum  that  had  been  previously  offered  by  the  merchant ; 
but,  after  argument,  the  verdict  was  allowed  to  stand.  The  decision 
of  the  case  on  the  ship  Anne  was  strongly  urged  as  an  authority  in 
support  of  the  application  :  in  support  of  the  verdict  it  was  argued 
that  this  payment  of  the  2,700/.,  &c.,  was  the  stipulated  price  of  a 
mutual  release  from  the  contract  j  and  the  court,  adverting  to  the 
particular  terms  of  this  instrument,  considered  that  the  parties  had 
thereby  fixed  and  ascertained,  by  their  own  agreement,  the  sum  to  be 
paid  in  the  event  that  had  happened ;  and  although  it  was  thought 
that  the  master  was  bound  to  bring  back  the  lead,  yet  it  was  held 
that  he  was  at  liberty  to  bring  back  other  goods  also  for  his  own 
benefit,  if  he  could  obtain  them  (m) .  By  this  decision,  the  master, 
in  effect,  received  more  than  he  had  originally  claimed  when  he  made 
the  very  fair  and  equitable  offer  before  mentioned,  and  more  than  he 
would  have  received  if  the  merchant  had  loaded  the  ship  at  St.  Peters- 
burgh  ;  but  as  the  merchant  had  rejected  the  offer,  the  parties  stood 
before  the  court  upon  their  legal  rights. 

It  is  interesting  to  remark  the  coincidence  of  this  decision  of  the 
Court  of  Common  Pleas  with  the  opinions  of  two  learned  foreigners 
on  an  article  of  the  French  ordinance,  somewhat  similar  to  the  parti- 
cular agreement  of  these  parties.  In  the  first  place  it  will  be  recol- 
lected, that  the  parties  had  fixed  a  sum  to  be  paid  in  the  event  of  the 
merchant's  not  loading  the  ship,  and  that  this  sum  was  about  half  of 
what  the  master  would  be  entitled  to  if  he  had  brought  a  cargo.  The 
case  did  not  stand  upon  a  general  covenant  to  load  the  ship.  The 
proper  remedy  for  a  breach  of  such  a  covenant,  according  to  the  law 
of  England,  would  be  an  action  for  damages ;  and  in  estimating  the 
damages,  the  jury  would  make  a  deduction  for  such  benefit,  if  any,  as 
the  master  might  derive  from  bringing  the  goods  of  other  persons;  but 
if  he  should  have  been  obliged  to  return  empty,  they  would  award 
damages  equivalent  to  the  sum  that  would  have  been  payable  by  the 
merchant  for  a  full  cargo — taking  care  on  the  one  hand  that  the 
master  should  lose  nothing,  and  on  the  other  hand  that  he  should 
gain  nothing  by  the  breach  of  the  merchant's  contract.  And  this 
agrees  with  the  opinions  of  Valin  and  Pothier  on  one  of  the  articles 
of  the  French  ordinance,  which  imports,  that  "  the  merchant  who 
does  not  load  the  quantity  of  goods  mentioned  in  the  charter-party 
shall  nevertheless  pay  the  freight  as  if  the  whole  had  been  laden"  (n) . 

(m)  Bell  v.  Puller  and  another,  2  Taunt,  learned  judges  questioned  the  propriety  of 

285.     The  judgment  in  this  case  was  ques-  the  decision;   Mr.  Justice  Bay  ley  expressly 

tioned   incidentally  in  the  Court  of  King's  said  lie  thought  the  judgment  right.     See 

Bench  in  an  action  depending  on  one  of  the  Puller  v.  Halliday,  12  East,  494. 

policies   of  insurance    effected    by  Messrs.  (n)  Ordonnance   de  la  Marine   du   Mois 

Puller,  but  the  court  thought  the  insurers  d'Aout,  1681,  liv.  3,  tit.  3,  Fret.  art.  3. 
bound   by  this    judgment.       None  of   the 
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Notwithstanding  this  rule,  they  say,  if  the  master  procures  goods 
from  other  persons,  the  freight  that  he  derives  from  them  shall  go  in 
diminution  of  the  sum  to  be  paid  by  the  merchant  (o),  for  the  ordi- 
nance awards  the  whole  to  him  only  by  way  of  indemnity  (p) .  But  there 
is  another  article  of  the  ordinance  which,  as  a  general  rule,  is  very 
extraordinary.  "  If  the  contract  be  for  a  certain  quantity  of  goods," 
not  the  entire  ship,  "  the  merchant  who  will  withdraw  his  goods  before 
the  ship's  departure  may  cause  them  to  be  unloaded  at  his  own 
expense,  on  payment  of  a  moiety  of  the  freight"  (g).  This  is  analo- 
gous to  the  particular  stipulation  in  the  charter-party  of  the  Resolu- 
tion. The  reason  of  this  article,  says  Valin  (r) ,  is,  that  the  master 
may  find  other  goods  to  replace  those  that  are  withdrawn,  and  a 
moiety  of  the  freight  is  considered  as  a  sufficient  recompense  for 
the  delay  that  may  be  occasioned;  whence  it  follows,  that  the 
master  shall  have  the  moiety  without  deduction,  although  in  the  end 
he  may  obtain  a  full  cargo.  Pothier,  with  more  precision,  says, 
"  The  moiety  of  the  freight,  which  the  merchant  pays  in  this  case, 
being  the  price  of  the  risk  that  the  merchant  runs  of  not  being  able  to 
let  to  other  persons  the  part  of  his  ship  which  the  merchant's  goods 
ought  to  occupy,  or  of  not  finding  an  equally  valuable  freight,  he 
ought  to  have  the  profit  of  this  moiety,  and  to  retain  it,  although  he 
may  be  able  to  let  out  this  part  for  an  equal  or  even  a  greater  freight ; 
for  having  run  the  risk  of  losing  the  freight  of  this  part,  if  he  had 
not  been  able  to  let  it,  he  ought  to  have  the  profit  of  it.  The  master, 
by  relinquishing,  under  this  obligation  of  law,  a  moiety  of  the  freight 
to  the  merchant,  acquires  the  right  of  employing  for  his  own  benefit 
the  part  that  had  been  let  to  him  "  (s).  So,  in  the  case  of  this  charter- 
party,  the  master  having  agreed  to  accept,  as  a  substitute  for  his 
general  right  to  an  equivalent  in  damages,  in  case  the  merchant 
should  not  load  the  ship,  a  fixed  sum  short  of  the  price  of  a  full  cargo, 
by  which  he  might  be  a  loser  if  he  could  not  obtain  a  cargo  elsewhere, 
was  entitled  to  the  whole  of  the  stipulated  sum  as  the  price  of  the  risk, 
if  he  had  the  good  fortune  to  find  other  persons  who  would  load  his 
ship  (t) . 

In  an  action  against  the  charterer  of  a  ship  for  not  loading  a  cargo, 
the  measure  of  damage  is  the  amount  of  freight  which  would  have 
been  earned  after  deducting  the  expenses  and  any  profit  which  the 
ship  may  have  earned  during  the  voyage  stipulated  by  the  charter- 
party  (u) .  The  shipowner  is  not  bound  to  seek  for  a  new  cargo  in 
order  to  realize  for  a  charterer  in  default  the  damages  to  be  paid  by 
him  (v) .  But  a  jury  may  take  any  unreasonable  conduct  in  this  respect 
on  the  part  of  the  master,  and  any  consequent  loss  of  freight  into 
consideration,  and  moderate,  on  account  of  it,  the  damages  to  be  paid 
by  the  charterer  (w) . 


(0)  Pothier,  Charte-partie,  num.  76.  (t)  See  Sparrow  v.  Bois,  31  L.  J.  Ex.  34. 

(p)  1  Valin,  p.  642.  (w)  Smith  v.  M'Guire,  3  H.  &  N.  554  ; 

(?)  Fret.  Art.  6.  27  L.  J.  465,  Ex. 

(r)  1  Valin,  p.  64P.  (t,)  per  Martin,  B.,  ibid. 

(t)  Charte-partie,  num.  78.  (w)  Wilson  v.  Hicks,  26  L.  J.  Ex.  242. 
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5.  Of  Covenants  in  Charter-parties.     Conditions  precedent. 

Whether  or  not  a  particular  covenant  by  one  party  be  a  condition 
precedent,  the  breach  of  which  will  dispense  with  the  performance  of 
the  contract  by  the  other,  or  an  independent  covenant,  is  a  question 
to  be  determined  according  to  the  fair  intention  of  the  parties,  to  be 
collected  from  the  language  employed  by  them  (a?) .  An  intention  to 
make  any  particular  stipulation  a  condition  precedent  should  be 
clearly  and  unambiguously  expressed.  The  general  rule  (in  the  words 
of  Lord  Ellenborough)  (y)  is,  that  unless  the  non-performance  alleged 
in  breach  of  the  contract  goes  to  the  whole  root  and  consideration  of 
it,  the  covenant  broken  is  not  to  be  considered  a  condition  precedent, 
but  as  a  distinct  covenant,  for  the  breach  of  which  the  party  may  be 
compensated  in  damages. 

In  Ritchie  v.  Atkinson  (z)  the  master  and  the  freighter  of  a  vessel 
of  four  hundred  tons  mutually  agreed  in  writing  that  the  ship  should 
proceed  to  St.  Petersburgh,  and  there  load  from  the  freighter's  factors 
a  complete  cargo  of  hemp  and  iron,  and  proceed  therewith  to  London, 
and  deliver  the  same,  on  being  paid  freight  for  hemp  5/.  per  ton,  for 
iron  5s.  a  ton,  &c.  The  master,  under  a  reasonable  and  well-grounded 
apprehension  of  an  embargo,  sailed  from  St.  Petersburgh  with  a  cargo 
of  hemp  little  more  than  half  of  what  the  vessel  could  have  carried, 
though  there  was  as  much  hemp  of  the  defendant's  lying  in  lighters 
alongside  of  the  vessel  as  would  have  completely  loaded  her.  The 
vessel  arrived  at  London,  and  delivered  her  cargo  there  to  the  defen- 
dant, who  refused  to  pay  the  freight,  on  account  of  the  deficiency  of 
the  cargo.  Lord  Ellenborough  said,  "  If  the  delivery  of  a  complete 
cargo  were  a  condition  precedent  to  the  recovery  of  any  freight,  no 
doubt  the  defendant  would  be  entitled  to  require  the  strictest  per- 
formance of  it ;  but  the  question  is,  Whether  it  be  a  condition  prece- 
dent ?  and  that  depends  not  on  any  formal  arrangement  of  the  words, 
but  on  the  reason  and  sense  of  the  thing,  as  it  is  to  be  collected  from 
the  whole  contract.  The  rule  was  well  laid  down  by  Lord  Mansfield, 
in  Boone  v.  Eyre  (a),  that  where  mutual  covenants  go  to  the  whole  of 
the  consideration  on  both  sides,  they  are  mutual  conditions,  the  one 
precedent  to  the  other ;  but  where  the  covenants  go  only  to  a  part, 
there  a  remedy  lies  on  the  covenant  to  recover  damages  for  the  breach 
of  it ;  but  it  is  not  a  condition  precedent.  There  is  no  case  where  the 
delivery  of  less  than  a  complete  cargo  has  been  held  not  apportionable. 
Where,  as  in  Smith  v.  Wilson  (b),  the  freight  is  made  payable  upon 
an  indivisible  condition,  such  as,  in  that  case,  the  arrival  of  the  ship 
with  her  cargo  at  her  destined  port  of  discharge,  such  arrival,  &c., 


(a?)  Havelock  v.   Geddes,  10  Esst,   555;         (a)  6  T.  R.  573;  1  H.  Bl.  254. 
Clipsham  v.  Vertue,  5  Q.  B.  205.  \b]  8  East,  437  ;  and  see  post,  chapter  on 

(y)  Davidson  v.  Gioynne,  12  East,  381.         freight. 

(z)  10  East,  295;  Spence  v.  Chadurick, 
10  Q.  B.517. 
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must  be  a  condition  precedent,  because  it  is  incapable  of  being  appor- 
tioned. But  here  the  delivery  of  the  cargo  is  in  its  nature  divisible, 
and  therefore  I  think  it  is  not  a  condition  precedent.  But  the  plaintiff 
is  entitled  to  recover  freight  in  proportion  to  the  extent  of  such  delivery, 
leaving  the  defendant  to  his  remedy  in  damages  for  the  short  delivery. 
And  all  the  cases  of  conditions  precedent  have  been  where  the  thing 
to  be  done  was  a  strict  indivisible  condition." 

In  the  case  of  Havelock  v.  Geddes  (c),  the  shipowner  had  covenanted 
in  the  charter-party  that  the  ship  should  at  his  expense  be  forthwith 
made  tight  and  strong,  and  fitted,  &c.,  for  a  voyage  for  twelve  months 
to  foreign  parts.  The  ship  sailed  from  London  with  a  cargo  put  on 
board  by  the  merchant.  Upon  her  return,  the  merchant  refused  to 
pay  the  freight,  alleging  that  nothing  was  due,  because  the  owner  had 
not  forthwith  duly  made  his  vessel  tight  and  strong,  in  consequence  of 
which  she  had  been  compelled  to  stop  at  Portsmouth  to  repair,  and  he 
lost  the  use  of  her  for  a  long  time,  and  his  goods  were  injured.  But 
this  was  held  to  be  no  legal  answer  to  the  demand — not  even  for  the 
period  of  her  stay  at  Portsmouth  to  repair — the  merchant  having  ac- 
cepted the  ship,  and  taken  her  into  his  employment,  and  put  his  goods 
on  board.  Lord  Ellenborough  said,  "  Had  the  plaintiff  s  neglect  pre- 
cluded the  defendants  from  making  any  use  of  the  vessel,  it  would  have 
gone  to  the  whole  consideration,  and  might  have  been  insisted  on  as 
an  entire  bar,  because  the  consideration  for  the  defendants'  covenant 
to  pay  the  freight  would  then  have  failed  in  toto ;  but  as  the  defendants 
have  had  some  use  of  the  vessel,  notwithstanding  the  plaintiff's  neglect, 
the  plaintiff's  covenant  is  to  be  considered  as  going  to  a  part  only. 
The  consideration  has  not  wholly  failed,  and  the  covenant  cannot  be 
looked  upon  as  having  raised  a  condition  precedent,  but  merely  as 
giving  the  defendants  a  right,  in  a  counter-action,  to  such  damages  as 
they  can  prove  they  have  sustained  from  his  neglect." 

The  cases  of  Constables.  Cloberie,  andBornmann  v.  Tooke  (d),  above 
cited,  were  decided  upon  the  same  principles. 

In  the  case  of  another  charter-party  for  time  at  a  monthly  payment, 
whereby  the  master  convened  that,  immediately  after  being  loaded 
and  despatched,  he  would  (wind  and  weather  permitting)  sail  with  the 
first  convoy  for  the  intended  voyage ;  the  voyage  being  in  fact  per- 
formed, it  was  held  that  the  hire  might  be  recovered,  although  the 
master  had  neglected  to  sail  with  the  first  convoy  (e). 


(c)  10  East,  555.  that  the   usual   stipulations   that  the   ship 

(d)  Ante,  206,  207.     See  also  the  case  of  should  be  "  tight,  staunch,  and  strong,"  and 
Hallv.  Cazenove,  and  the  opinions  of  Law-  should  "sail  with  all  convenient  speed,  and 
rence  and  Le  Blanc,  Justices,  there  delivered,  within  a  reasonable  time,  were  not  condi- 

4  East,  477.     See  also  Clipsham  v.  Vertue,  tions  precedent  to  the  performance  of  a  con- 

5  Q.  B.  265  ;  Seeger  v.  Duthie,  8  C.B.(N.  S.)  tract  to  load,  and  that  pleas  denying  those 
45;  29  L.  J.  C.  P.  253;  and  in   Exch.  Ch.  statements  in  the  declaration,  without   al- 
8  C.  B.  (N.  S.)  72 ;  30  L.  J.  C.  P.  65  ;  32  L.  leging  that    by  reason    of  non-compliance 
J.  Q.  B.  204  ;    Behn  v.   Burnets,  31  L.  J.  with  them  the  object  of  the  charter-party 
Q.  B.  73,  reversed  in  Exch.  Ch.,  post,  p.  228.  and  of  the  voyage  was  wholly  frustrated, 

(e)  Davidson  v.  Gioynne,  12  East,  381.  would  be  bad."     But  see  post,  fit.  4,  c.  5, 
See  also  Tarrabochia  v.  Hickie,  1  H.  &  N.  s.  1 ;   Thompson  v.  Gillespie,  5  E.  &  B.  209 ; 
188 ;  26  L.  J.  Exch.,  in  which  it  was  held  24  L.  J.  Q.  B.  340,  in  which  it  was  held 
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In  an  action  of  covenant  brought  by  the  owner  of  the  ship  Concord 
against  the  freighters,  it  appeard  that  by  the  charter-party  th^  vessel 
was  to  proceed  by  Cagliari  to  Naples,  and  there  make  a  delivery  of 
her  outward  cargo ;  and  having  so  done,  she  was  to  take  on  board  a 
homeward  cargo,  and  proceed  therewith  to  London.  The  merchants 
covenanted  that  they  would  find  and  provide,  as  they  did  warrant  and 
assure  to  the  plaintiff,  a  full  and  complete  homeward  cargo ;  and  they 
undertook  that  1,750/.,  part  of  the  outward  freight,  should  be  paid  on 
delivery  of  the  outward  cargo,  and  the  remainder  of  the  freight  in 
equal  moieties,  within  a  certain  time  after  the  ship  should  be  reported 
inwards  at  London.  The  ship  arrived  at  Naples,  and  while  waiting 
there  to  deliver,  was  seized  and  taken,  and  the  cargo  landed,  by  order 
of  the  government  there ;  but  the  master  was  put  into  possession  of 
the  ship,  for  the  purpose  of  loading  his  homeward  cargo.  The  mer- 
chants did  not  furnish  a  homeward  cargo,  and  contended  that  they 
were  not  bound  to  do  so,  nor  to  pay  the  1_,750/.  The  owner,  on  the 
contrary,  claimed  the  1,750/.,  and  compensation  in  damages  for  not 
being  furnished  with  a  homeward  cargo.  It  was  held  that  he  was  not 
entitled  to  the  1,750/.,  because  he  had  not  delivered  the  outward  cargo 
to  the  merchants,  but  .that  he  was  entitled  to  a  compensation  for  the 
loss  of  the  homeward  cargo — the  delivery  of  the  outward  cargo  not 
being  a  condition  precedent  to  his  right  to  the  homeward  cargo.  "  The 
covenant  from  the  freighters,"  said  Lord  Ellenborough,  "  contains  no 
words  which  import  to  make  the  delivery  of  the  outward  cargo  a  con- 
dition precedent :  they  covenant  generally,  and  without  qualification, 
that  at  Naples  or  Gallipoli  they  would  find  and  provide,  as  they  did 
thereby  warrant  and  assure  to  the  owner,  a  full  and  complete  cargo. 
It  is  contended,  however,  that  from  the  wording  of  the  owner's  cove- 
nant this  condition  precedent  is  to  be  implied ;  but  it  does  not  appear 
to  us  that  the  words  '  having  so  done '  would  have  been  any  excuse 
to  the  plaintiff  for  not  taking  in  the  cargo ;  and  admitting  that  they 
would,  it  by  no  means  follows  that  they  would  afford  one  to  the  de- 
fendants. The  words  seem  rather  intended  to  mark  the  time  when 
the  plaintiff's  obligation  to  receive  a  homeward  cargo  should  attach — 
viz.,  when  his  ship,  from  being  clear  of  one  cargo,  should  be  in  a  con- 
dition to  receive  another;  and  they  are  unaccompanied  with  those 
express  words  of  condition  which  would  naturally  have  been  used,  had 
there  been  any  intention  of  giving  the  plaintiff  an  option  of  terminat- 
ing the  contract  and  refusing  a  homeward  cargo,  if  he  should  have 
been  prevented  by  any  accident  from  deliveringthe  outward  cargo"  (/). 

By  charter-party  between  the  shipowners  and  freighters,  the  ship- 
owners covenanted  to  take  on  board  six  pipes  of  brandy  at  Havre,  and 
to  proceed  therewith  to  Terceira,  and  there  take  on  board  a  cargo  of 
fruit,  or  other  goods,  as  the  freighters  might  think  fit,  and  proceed 
to  London  or  Bristol,  as  might  be  ordered  by  the  freighters,  and  there 
make  a  right  and  true  delivery  of  the  fruit.  The  freighters  covenanted 

that  such  a  stipulation  maybe  a  condition     imply  that  a  warranty  of  sea-worthiness  was 

precedent,     if    other    stipulations    in    the     intended. 

charter-  party  relating   to   insurance,  e.  g.,         (/)  Storer  v.  Gordon,  3  M.  &  S.  308. 
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to  pay  certain  freight  for  the  fruit  and  the  brandy  (the  freight  of  the 
brandy  to  be  taken  out  in  fruit  in  Terceira) ,  and  guaranteed  the  ship 
a  full  home  cargo.  Upon  this  charter-party,  the  Court  of  Common 
Pleas  determined  that  the  covenant  to  take  the  brandy  to  Terceira  was 
not  a  condition  precedent,  but  an  independent  covenant ;  and,  there- 
fore (the  owners,  in  an  action  of  covenant  against  the  freighters,  for 
not  having  put  a  full  cargo  of  fruit  on  board  at  Terceira,  having 
averred  general  performance) ,  the  declaration  was  held  good  on  special 
demurrer.  Lord  Chief  Justice  Dallas  said,  "  The  covenant  here  goes 
only  to  a  part  of  the  consideration ;  the  breach  of  it  may  be  paid  in 
damages,  and  the  remedy  of  the  defendants  is,  therefore,  by  action. 
The  doctrine  in  Boone  v.  Eyre,  on  which  this  last  proposition  is  founded, 
has  all  the  weight  which  some  of  the  greatest  names  in  Westminster 
Hall  can  give  it.  That  doctrine  was  laid  down  by  Lord  Mansfield. 
It  was  next  recognized  by  Lord  Loughborough,  and  formed  the  ground 
of  the  determination  of  the  Court  of  Common  Pleas  in  the  case  of  the 
Duke  of  St.  Alban's  v.  Shore.  It  was  then  sanctioned  by  Lord  Kenyon, 
and  the  rest  of  the  Court  of  King's  Bench,  in  the  case  of  Campbell  v. 
Jones,  and  was  afterwards  eulogized  by  Lord  Ellenborough,  in  deliver- 
ing the  judgment  of  the  court  in  Havelock  v.  Geddes"  (g). 

The  merchant,  however,  may,  if  he  thinks  proper,  make  any  stipu- 
lation, such  as  the  arrival  of  the  ship  by  a  particular  time,  or  even  the 
arrival  of  another  ship,  a  condition  precedent  to  the  performance  of  his 
covenants  in  the  charter-party  by  special  and  particular  proviso — and 
this  is  the  proper  method  to  be  adopted  in  order  to  give  effect  to  such 
an  intention ;  for  although  the  contract  by  charter-party  is  in  general 
of  that  kind  which  the  lawyers  call  reciprocal,  that  is,  mutually  obli- 
gatory upon  each  party,  nevertheless,  the  parties  may,  by  particular 
clauses,  render  it  obligatory  upon  one,  and  optional  on  the  other. 

"The  rule,"  said  Chief  Justice  Tindal,  "has  been  established  by  a 
long  series  of  decisions  in  modern  times,  that  the  question  whether 
covenants  are  to  be  held  dependent  or  independent  of  each  other  is  to 
be  determined  by  the  intention  and  meaning  of  the  parties  as  it 
appears  on  the  instrument,  and  by  the  application  of  common  sense 
to  each  particular  case,  to  which  intention,  when  once  discovered,  all 
technical  terms  of  expression  must  give  way.  The  parties  may, 
undoubtedly,  if  they  think  proper,  agree  that  the  captain's  right 
to  recover  any  remuneration  for  his  services  shall  be  conditional 
only,  and  shall  depend  on  his  strict  performance  of  the  cove- 
nants he  enters  into;  and  if  words  are  used  in  the  contract  so 
precise,  express,  and  strong,  that  such  intention  only  is  compatible 
with  the  terms  employed,  however  inconsistent  it  may  be  with  the 
general  principles  of  reasoning,  a  court  can  only  give  effect  to  such 
declared  intention  of  the  parties.  The  only  question  in  every  parti- 
cular case  is,  whether  such  intention  is  so  declared."  (h) . 

(g)  Fothergill  v.  Walton,  8  Taunt,  516.  C.  B.  (N.S.)  45  ;  29  L.  J.  C.  P.  253.  Crans- 

DrffM  v.  Brocklebank,  4  Price,  30 ;  and  ton  v.  Marshall,  30  L.  J.  Exch.  85,  in 

Pust  v.  Dowie,  32  L.  J.  Q.  B.  179.  which  the  master's  contract  to  receive  all 

(k)  Per  Tindal,  C.  J.,  Stavcrsv.  Curling,  lawful  goods,  and  to  attend  daily  at  the 

3  Bing.  N.  C.  355.  Seager  T.  Duthie,  8  broker's  office,  to  sign  bills  of  lading, 
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Thus,  in  Shadforth  v.  Hi g gins  (?'),  where  a  ship  was  freighted  to  go 
in  ballast  to  Jamaica,  and  bring  home  a  cargo  from  thence,  and  the 
freighter  undertook  to  provide  a  full  cargo  for  her  in  time  for  the  July 
convoy,  provided  she  arrived  in  Jamaica  by  the  25th  day  of  June,  but 
tlie  vessel  did  not  arrive  till  some  days  afterwards;  it  was  held  that 
the  ship's  arrival  within  the  time  so  fixed  was  a  condition  precedent 
to  the  merchant  freighter's  liability,  on  his  contract  to  furnish  a 
cargo. 

And  where  by  a  charter-party  it  was  agreed  that  a  vessel  should 
proceed  to  Trieste,  and  there  load  a  full  cargo  of  wheat,  and  being  so 
loaded  should  therewith  proceed  to  a  port  in  the  United  Kingdom, 
"  the  vessel  to  sail  from  England  on  or  before  the  4th  of  February 
then  next /'  in  an  action  by  the  owners  against  the  merchant  for  not 
providing  a  cargo  at  Trieste,  the  sailing  of  the  vessel  from  England 
on  or  before  the  day  named  was  held  to  be  a  condition  precedent  (k) . 
But  where  the  day  fixed  had  gone  by  at  the  date  of  the  signature  of 
the  charter-party,  a  similar  stipulation  was  held  to  be  nugatory,  and 
effect  was  given  to  the  remainder  of  the  contract  (/) .  A  provision  in 
a  charter-party,  that  a  ship  "  guaranteed  to  sail  in  all  June"  should  be 
"  ready  to  receive  cargo  in  all  May/'  has  been  held  to  be  a  condition 
precedent  (m)  ;  but  a  mere  representation,  at  the  time  of  making  the 
charter-party,  that  the  ship  is  at  a  particular  place,  will  not  amount 
to  a  warranty  (n) .  The  description  of  a  ship  in  a  charter-party,  as 
A.  1,  has  been  held  not  to  be  a  continuing  warranty,  and  to  be  satis- 
fied by  her  being  so  at  the  date  of  the  charter-party  (o) . 

Questions  have  frequently  arisen  as  to  the  performance  of  stipula- 
tions in  charter-parties  respecting  the  time  for  the  departure  of  ships 
from  port. 

The  words,  "  final  sailing  of  the  vessel  from  her  port  of  loading/' 
in  a  charter-party,  were  held  to  mean  her  final  passing  from  the 
limits  of  an  artificial  canal,  in  which  she  was  liable  to  be  stopped  by 
the  harbour-master,  and  her  being  at  sea,  ready  to  proceed  on  her 
voyage,  and  not  merely  having  her  clearances  on  board  and  being  ready 
to  sail  (p)  ;  and  the  words  ' 'leaving  Amsterdam  not  later  than  all 
March/'  were  considered  not  to  mean  ' e  sail  on  her  voyage  from 
Amsterdam/'  and  to  be  satisfied  by  the  ship's  leaving  Amsterdam 
harbour  on  the  30th  March,  with  a  portion  only  of  her  ballast  and 
crew,  as  was  customary  with  ships  of  her  burthen,  and  completing 
them  in  the  course  of  her  passage  through  the  North  Holland  canal, 
sixty  miles  in  length,  to  Nieuve  Diep,  whence  she  finally  sailed  in 
April  (q). 

were  held,  not  having  been  complied  with         (m)  Oliver  v.  Ficldcn,  4  Exch.  135. 
through  neglect  and  error  of  judgment,  to  be         (n)  Elliott  v.  Von  Glehn,  13  Q.  B.  G32. 
independent  covenants  and  not  conditions         (o)  Hurst  v.  Osborne,  18  C.   P. 144  ;  25 

precedent  to  his  right  to  sue  for  freight  under  L.   J.  C.  P.  201);  Routh  v.  Me  Mellon,  33 

the  charter-party.  L.  J  .Exch.  38. 

(0  3  Campb.  38/i.  (p)  Rojslandts  v.  Harrison,  9  Exch.  441 ; 

(*)  Glnholm  v.  Hayes,  2  Scott,  N.  R.  47  ;  23  L.  J.  (N.  S.)  Exch.  169. 
Croockewit  v.  Fletcher,  1  IJ.  &  N.  183;  20         (?)  Van  Bt/ggenv.  Barnes,  9  Exch.  523; 

L.  J.  Exch.  152.  23  L.  J.  (N.  S.)  Exch.  1C9. 

(I)  Hall  v.  Cazcnove,  4  East,  477. 
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Where  a  vessel  crossed  the  bar,  and  anchored  outside  the  harbour 
in  the  roads,  with  the  intention  of  sailing  on  her  voyage  after  com- 
pleting her  crew  there  and  putting  her  shrouds  and  cables  in  a 
proper  condition,  and  she  was  lost  on  the  night  of  the  day  she  cast 
anchor,  and  before  her  bills  of  lading  were  signed,  it  was  held  that 
she  had  not  sailed  from  port  (r) . 

So  where  the  vessel,  being  loaded  and  in  a  fit  state  for  sea,  but 
before  her  clearances  had  been  completed  or  bills  of  lading  signed, 
left  Sunderland  harbour  with  the  captain  on  board  and  crossed  the 
bar,  and  the  captain  returned  on  shore  to  complete  the  clearing, 
obtain  the  consular  papers,  and  sign  the  bills  of  lading,  and  it  was 
found  that  the  ship  returned  to  harbour  and  did  not  afterwards  sail, 
it  was  held  that  she  had  not  sailed  (s) . 

And  where  an  insurance  was  effected  on  the  freight  and  goods  of  a 
ship  named  "  at  and  from  Portneuf  to  London,  warranted  to  sail  on 
or  before  the  28th  of  October/'  and  the  ship  quitted  Portneuf  on 
the  26th  with  a  full  cargo  but  an  incomplete  crew,  and  dropping 
down  the  St.  Lawrence,  arrived  on  the  28th  at  Quebec,  which  is  the 
nearest  place  at  which  her  clearances  could  be  obtained,  and  only 
obtained  them  and  completed  her  crew  on  the  29th,  leaving  Quebec  on 
the  30th,  it  was  held  that  she  had  not  complied  with  the  warranty  (t) . 

But  where  in  assumpsit  on  a  policy  of  insurance  on  a  ship  "  war- 
ranted not  to  sail  for  British  North  America  after  the  15th  of 
August,"  it  was  proved  that  the  ship,  being  ready  for  sea  in  Dublin 
harbour  on  the  15th  of  August,  but  unable  to  sail  down  the  Liffey 
in  consequence  of  an  adverse  wind,  was  on  that  day  hauled  out  of 
dock  and  warped  down  the  river  till  the  tide  ebbed,  leaving  her 
aground,  and  that  on  the  next  day  she  was  warped  farther  down 
the  river,  and  put  to  sea,  the  wind  shifting,  on  the  17th,  and  the 
jury  found  that  the  master  was  proceeding  down  the  river,  not  merely 
to  save  the  warranty  but  with  the  intention  of  placing  the  vessel  in  a 
more  favourable  position  for  her  voyage,  knowing,  however,  at  the 
time  when  she  left  the  dock  that  it  would  be  impossible  to  get  to 
sea  that  day,  it  was  held  that  the  warranty  had  been  complied  with, 
it  being  a  warranty  to  sail  for  a  particular  place,  and  not  a  warranty 
to  sail  from  a  particular  port  (u) . 

The  rule  to  be  drawn  from  a  consideration  of  these  cases  seems  to 
be,  that  if  the  ship  quits  her  moorings  ready  for  sea,  with  a  bond  fide 
intention  on  the  part  of  her  master  to  prosecute  the  voyage  at  the 
specified  time,  she  complies  with  the  warranty,  although  an  unfore- 
seen event  may  retard  her  farther  progress  (a?) . 


(r)  Thompson  v.  Gillespy,  5  E.  &  B.  Company,  4  Campb.  84.  Pettegrew  v. 

209.  Pringle,  3  B.  &  Ad.  514.  Lang  v.  Andcrdon, 

(*)  Hudson  v.  Bilton,  6  E.  &  B.  565;  3  B.  &  C.  495.  Graham  v.  Barras,  5  B. 

26  L.  J.  Q.  B.  27.  &  Ad.  1011.  Brown  v.  Tayleur,±  A.  &  E. 

(t)  Redsdalev.  Ne,ivnham,4.Campb.  Ill ;  248.  Sharp  v.  Gibbs,  1  H.  &  N.  801. 

3  M.  &  S.  455,  S.  C.  General  Steam  Navigation  Company  v. 

(u)  Cochrane  v.  Fisher,  I  Cr.  M.  &  R.  Sapper,  11  C.  B,  (N.  S.)  493;  31  L.  J. 

809.  C,  P.  185. 

(x)  Mair  v.  Royal  Exchange  Assurance 
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In  the  case  of  Behn  v.  Burness  (y),  an  action  brought  by  the 
owner  of  the  ship  Martaban  against  the  charterer  for  not  having 
supplied  a  cargo  for  her  at  Amsterdam  to  be  conveyed  to  Newport, 
pursuant  to  his  contract  by  charter-party  of  the  1 9th  of  October,  the 
defendant  pleaded  that  the  ship  was  therein  described  as  "  now  in 
the  port  of  Amsterdam/1  that  the  fact  of  her  being  so  was  an 
essential  and  material  part  of  the  contract,  and  that  she  was  not 
there  on  that  day.  The  ship  did  not,  in  fact,  arrive  at  Amsterdam 
until  the  23rd  of  October,  and  the  Court  of  Queen's  Bench,  in 
determining  the  question  whether  the  words  on  which  the  plea  was 
founded  were  mere  description  or  a  warranty,  was  perplexed  by  the 
conflict  between  two  cases,—  Ollive  v.  Booker  (z),  in  which  it  had 
been  decided  by  the  Court  of  Exchequer  that  the  words,  "now 
at  sea,  having  sailed  three  weeks  or  thereabouts/'  amounted  to  a 
condition;  Dimeck  v.  Corlett  (a),  in  which  the  words  "now  at 
anchor  in  this  port,"  the  ship  being  there  at  the  time  in  a  dry 
dock,  under  process  of  coppering,  had  been  held  by  the  Judicial 
Committee  of  Privy  Council  to  be  mere  misdescription,  and  no  excuse 
for  the  non-performance  of  his  contract  by  the  charterer.  To  a  majo- 
rity of  the  court  it  seemed  best  to  adjudicate  in  conformity  with  the 
latter,  because  it  was  the  later  decision,  and  that  course,  with  a 
suggestion  from  the  chief  justice  that  the  the  case  should  be  taken  to  a 
court  of  error,  was,  dissentiente  Wightman,  J.,  adopted.  In  the  Court 
of  Exchequer  Chamber  it  was  considered  that  the  opinion  of  that  learned 
judge  should  have  prevailed;  that  Dimeck  v.  Corlett  was  exceptional 
in  its  facts  and  circumstances,  and  Ollive  v.  Booker  the  more  gene- 
rally applicable,  the  more  reliable  and  safer  case. 

The  principle  to  be  attended  to  in  the  determination  of  such  ques- 
tions, before  anythinghas  been  doneunder  a  contract,  is  that  stated  in  the 
first  lines  of  this  section  to  have  been  laid  down  by  Lord  Ellenborough. 
Where  some  substantial  benefit  has  been  had  under  the  contract  by  one 
of  the  parties  to  it,  he  is  no  longer  in  a  position  to  avail  himself  of 
the  point  that  a  stipulation  not  performed  by  the  other  party  was 
intended  to  be  a  condition  precedent.  Exceptional  cases,  "  immersed," 
like  Dimeck  and  Corlett)  "in  their  specific  facts,"  and  not  easily  brought 
into  line,  will  occasionally  occur.  But  it  seems  to  result  from  the  final 
judgment  in  the  case  of  Behn  v.  Burness,  and  from  the  judgments  in 
other  cases  to  which  it  refers,  that  where  stipulations  as  to  time  or 
place  are  couched  in  language  of  a  pliant  and  elastic  character,  such  as 
to  admit  of  extension  according  to  circumstances  and  discretion, 
without  departing  from  the  purpose  of  the  contract,  they  are  not  to 


(y)  1   B.  &  S.  877  ;  31   L.  J.  Q.  B.  73  j  collected  from  the  language  of  the  parties, 

S.  C.  Ex.  Ch.  3  B.  &  S.  761 ;  32  L.  J.Q.  B,  regard  being  had  to   the   real  weight  and 

204.     To   the  admirable  judgment  of  the  presumable   estimate  by  them  of  particular 

Court  of  Exchequer  Chamber,  delivered  by  stipulations,  as  explained   by  the  usage  of 

Mr.  Justice  Williams,  the  reader  is  referred  trade  and  the  special  circumstances  of  each 

for  an  endeavour  to  reconcile  the  decisions  case  may  seem  to  admit  of. 

upon  this  point  as  successful,  as  the  peculiar  (z)  1  Ex.  410. 

character  of  a  question  of  intention,  to  be  (a)  12  Moore,  P.  C.  C.  199. 

Q2 
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be  considered  as  conditions  precedent  (a) ;  that  when  the  language 
employed  is  precise  and  positive,  such  as  admits  of  no  latitude  of 
interpretation,  no  room  for  discretion,  no  uncertainty  as  to  its  exact 
operation  if  strictly  complied  with,  they  are  to  be  considered  as 
conditions  precedent  (b)  ;  and  that  as  respects  stipulations  descriptive 
of  the  subject-matter  of  the  contract,  its  plight,  class,  or  position, 
the  question  whether  the  strict  performance  of  them  by  one  party 
be  a  condition  precedent  to  the  obligation  of  performance  by  the 
other  party,  depends  upon  the  consideration  whether,  regard  being 
had  to  the  language  of  the  contract  and  the  circumstances  in  which 
it  was  made,  the  stipulation,  on  the  non-performance  of  which  the 
dispute  arises,  was  in  the  estimate  and  intention  of  the  parties, 
with  reference  to  the  scope  and  object  of  the  contract,  and  its  pro- 
bable success  or  failure,  a  substantive  part  of  it,  or  merely  a  repre- 
sentation collateral  to  it  (c) . 

Whether  the  descriptive  statement  be  or  be  not  a  substantive  part 
of  the  contract  is  a  question  of  construction  for  the  court,  in  deter- 
mining which,  if  it  be  raised  by  pleading,  the  surrounding  circum- 
stances, the  object  and  purpose  of  the  charter-party,  &c.,  may  be 
considered,  and  with  them  the  fact  whether  the  breach  of  stipulation 
complained  of  has  frustrated  the  voyage  or  speculation  which  the 
party  complaining  had  in  view ;  but  the  frustration  of  the  voyage 
or  speculation  will  not  convert  a  stipulation  into  a  condition  if  it 
were  not  originally  intended  to  be  one  (d). 

The  master  of  a  vessel  (e)  covenanted  by  a  charter-party  that  he 
would  directly,  as  wind  and  weather  would  permit,  after  the  discharge 
of  his  cargo  at  Madeira,  proceed  to  Winyaw,  in  South  Carolina,  or  as 
near  thereto  as  he  could  safely  get,  and  there  stay  forty  running  days 
from  the  time  of  such  arrival^  if  not  sooner  despatched,  and  load  his 
ship  with  such  rice  and  other  goods  as  the  merchant's  agents  should 
tender  to  be  laden ;  in  consideration  whereof,  the  merchant  agreed  to 
pay  him  freight  at  the  rate  of  4/.  10s.  per  ton  for  every  ton  delivered 
at  the  port  of  London,  and  also  two  third  parts  of  port-charges, 
pilotage,  &c.  The  charter-party  contained  the  following  proviso  : — 
"  That  if  the  said  ship  should  not  have  arrived  at  Winyaw  aforesaid 
by  the  1st  day  of  March  next  ensuing  the  date  of  the  said  charter- 
party,  then  and  in  such  case  it  should  be  in  the  option  of  the 
merchant,  his  factors  or  assigns,  on  the  said  ship's  arrival  at  Winyaw, 
either  to  load  the. said  ship  on  the  terms  aforesaid  or  not,  at  the  then 
current  freight  given  to  ships  loading  at  Winyaw  for  the  voyage 
aforesaid,  or  to  refuse  the  said  ship  entirely  ;  so  always  that  such  the 


(a)  Puller  v.  Stainforth,   11    East,  232,  v.  Booker,  1  Exch.  416.   Olivtr  v.  Fielden, 
ante,  p.  218.    Constable  v.  Cloberie,  Palmer,  4   Exch.    135.     Cranston  v.  Marshall,  5 
397,  ante,  p.  206.     Bornmann  v.  Toofie,  1  Exch.  395.    Croockeivit  v.  Fletcher,  1   H. 
Campb.  377.     Freeman  v.  Taylor,  8  Bing.  &  N.  893,    Seegerv.  Duthie,  8  C.  B.  (N.  S.) 
124.    Tarrabochia  v.  Hickie,  1  H.  &  N.  183.  45. 

Clipsham  v.  Vcrtue,  5  Q.  B.  265.    Dimeck  (c)  Behn  v.  Burness,  in  error.  3  B.  &  S. 

v.  Corlett,  12  Moore,  P.  C.  C.  199.  751. 

(b)  Shadforth  v.  Higgins,  3  Campb.  385.  (d)  Ibid. 

Glaholm  v.  Hayes,  2  M.  &  G.  257.    Ollive  (e)  Shubrick  v.  Salmond,  3  Burr.  1637. 
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intention  of  the  said  merchant,  his  factors  or  assigns,  was  declared  to 
the  master  of  the  said  ship  within  forty-eight  hours  after  his  applica- 
tion to  the  factors  or  assigns  of  the  said  merchant  at  Winyaw."  On 
this  charter-party  the  merchant  brought  his  action ;  alleging,  first, 
that  the  ship  did  not  sail  and  proceed  to  Winyaw,  but  that  the 
master  (the  defendant)  wilfully  absented  himself  therefrom.  The 
master  pleaded  that  he  did  proceed  with  all  convenient  speed  and 
sail  to  the  island  of  Madeira,  but  by  reason  of  contrary  winds  and 
bad  weather,  and  from  no  other  cause,  was  prevented  from  arriving 
there  till  the  16th  of  February,  so  that  it  was  impossible  for  him  to 
discharge  his  outward-bound  cargo  at  Madeira,  and  after  such  dis- 
charge to  arrive  at  Winyaw  by  the  1st  of  March,  the  facts  of  which 
plea  the  plaintiff  admitted  to  be  true ;  and  the  question  therefore  was, 
Whether  or  not,  as  the  merchant  had  his  option  to  load  the  ship  or 
not,  in  the  event  of  her  arrival  at  Winyaw  after  the  1st  of  March,  the 
master,  having  been  unavoidably  delayed  in  the  previous  voyage  by 
no  fault  of  his  own,  so  as  to  render  his  arrival  at  Winyaw  by  that  time 
impossible,  was  bound  to  sail  thither  on  the  chance  of  the  merchant's 
choosing  to  give  him  a  freight  when  he  should  happen  to  arrive  ? 
The  court  held  that,  by  the  terms  of  the  charter-party,  the  master 
had  bound  himself  to  do  so,  and  Lord  Mansfield  said,  "  The  plaintiff 
wanted  a  ship  at  Winyaw,  in  Carolina,  to  load  with  rice,  and  therefore 
he  covenanted  with  the  defendant  to  freight  the  ship  there,  and  the 
defendant  covenants  absolutely  to  go  thither ;  and  in  order  to  quicken 
the  ship's  arrival,  there  is  a  proviso,  that  if  he  gets  there  by  the  1st  of 
March  he  is  to  be  certain  of  a  freight ;  but  if  he  does  not  arrive 
there  before  the  1st  of  March,  then  the  plaintiff  was  to  declare  in 
forty-eight  hours  whether  he  would  freight  the  ship  or  not.  The 
defendant,  therefore,  thereby  became  the  insurer  of  the  risk  of  his 
getting  there  before  the  1st  of  March,  in  which  event  he  was  sure  of 
a  freight ;  but  still  he  had  a  general  chance  of  getting  a  freight,  even 
though  he  should  not  arrive  till  after  that  time.  The  words  are 
positive  and  express  that  he  should  go  thither.  The  parties  plainly 
meant  that  the  ship  was  to  go  thither,  and  the  consideration  fails  by 
his  not  going." 

Another  charter-party  (g),  whereby  it  is  agreed  that  the  vessel 
should  sail  for  Sydney,  in  New  South  Wales,  where,  having  discharged 
her  cargo,  she  should  proceed  to  some  port  on  the  coast  of  Malabar, 
and  there  take  in  a  home  cargo  from  the  freighter's  agents,  with  the 
usual  covenant  on  the  part  of  the  freighter  to  load  a  full  cargo  and  to 
pay  freight  at  a  certain  rate,  contained  a  further  proviso,  "  That  in 
case  the  vessel  should  not  be  arrived  at  her  port  of  lading,  and  be 
ready  to  take  in  cargo  on  or  before  the  28th  day  of  November,  unless 
she  should  have  been  prevented  by  stress  of  weather,  or  other  unavoid- 
able impediment,  then  it  should  be  at  the  option  of  the  freighter  to 
load  her  with  the  home  cargo  or  not,  as  he  might  think  proper."  The 
vessel  not  having  arrived  at  the  port  of  loading  on  the  Malabar  coast 
until  some  time  in  the  month  of  January,  the  freighter  refused  to  put  a 

(g)  Granger  v.  Dent,  Lloyd  &  Welsby,  Mer.  Cases,  270. 
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cargo  on  board ;  and  an  action  being  brought  against  him  by  the  owner 
for  the  breach  of  his  covenant  in  this  respect,  the  question  raised  by 
the  pleadings  was,  Whether,  in  the  words  of  the  exception  to  the 
proviso,  the  vessel  had  been  prevented  from  arriving  by  stress  of 
weather  or  other  unavoidable  impediment  ?  A  verdict  was  found  for 
the  defendant,  and  Lord  Chief  Justice  Tindal  directed  the  jury,  "  that 
although  the  words  '  unavoidable  impediment '  imported  primarily 
something  of  the  vis  major,  yet,  in  their  present  application,  they 
might  be  fairly  considered  as  denoting  such  an  obstruction  as  a  man 
could  not  by  any  reasonable  degree  of  foresight  have  prevented,  and 
did  not  therefore  demand  from  the  owner  or  master  greater  efforts 
than  were  usual,  and  in  the  ordinary  course." 

The  ship  St.  Patrick  (h]  was  chartered  to  sail  from  London,  in 
ballast,  to  Cadiz,  to  remain  there  fifteen  days,  and  thence  proceed  to 
Guyaquil  or  elsewhere  as  directed ;  there  to  lay  one  hundred  and 
twenty  running  days  for  cargo ;  and  the  charterers  agreed  that  at 
such  port  of  destination  they  would  send  alongside  the  vessel  all  such 
lawful  goods  as  they  might  think  proper  to  ship,  and  despatch  her  to 
her  home  port.  A  proviso  was  added,  "  That  in  the  event  of  the 
non-arrival  of  the  ship  or  vessel  called  the  Grant,  Hogarth,  master 
(chartered,  and  then  on  her  voyage  to  St.  Bias  de  California),  at  that 
port,  then  in  such  case  that  charter-party  and  every  clause  of  agree- 
ment therein  contained  should,  in  case  no  shipment  should  have  been 
made  under  it,  cease,  determine,  and  be  utterly  void  to  all  intents 
and  purposes  whatsoever."  The  Grant  did  arrive  at  her  outport,  but 
not  until  long  after  the  expiration  of  her  lay  days ;  no  cargo  was 
furnished  to  the  St.  Patrick,  and  an  action  being  brought  by  the 
owner,  it  was  held  that  giving  to  the  terms  of  the  proviso  a  fair  and 
reasonable  interpretation,  the  charterers  were  released  from  their 
engagements,  and  that  the  action  could  not  be  sustained.  Lord 
Tenterden  said,  "  I  left  it  to  the  jury  to  say,  whether  the  delay  of 
the  Grant  had  been  occasioned  by  the  default  of  the  defendants  ? 
and  observed,  that  if  it  had,  her  non-arrival  would  not  be  a  sufficient 
answer  to  the  action.  The  next  point  is,  the  construction  of  the 
charter-party.  My  opinion  was,  that  it  meant  such  an  arrival  of  the 
Grant  as  would  answer  the  purposes  of  the  parties  to  the  charter- 
party.  It  is  said  that  the  only  limit  is  arrival  in  the  course  of  that 
voyage,  but  that  might  be  so  late  as  not  to  answer  the  purposes 
plainly  designated  by  this  instrument.  Looking  at  that  instrument 
alone,  I  still  think  as  before,  that  the  arrival  of  the  Grant,  in  order 
to  satisfy  the  proviso,  should  have  been  within  the  running  days,  or 
the  twenty  additional  days,  during  which  the  ship  might  be  detained 
on  demurrage,  if  the  captain  was  required  to  wait  so  long." 


(h)  Soames  v.  Lonergan,  2  B.  &  C.  564. 
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6.  Evidence  of  Usage  of  Trade  when  admitted  in  the  Interpretation 
of  Charter -Parties. 

The  construction  of  charter-parties,  as  of  other  mercantile  con- 
tracts, shall  be  conformable  to  the  usage  of  trade  in  general,  and  of 
the  particular  trade  to  which  they  relate. 

By  this  rule  it  is  not  to  be  understood  that  a  commercial  usage, 
however  well  established,  can  be  of  efficacy  to  add  to,  vary,  or  defeat 
the  essential  provisions  of  a  contract,  or  the  plain  meaning  expressed 
by  the  parties  to  it,  but  that  on  points  respecting  which  the 
language  employed  by  them  is  ambiguous,  or  respecting  which  they 
have  been  silent,  proof  of  a  course  and  practice  of  trade,  which  must 
have  been  known  to  them,  may  be  received,  as  a  means  of  discovering 
their  real  intention  (i) .  The  law  presumes,  in  such  cases,  that  they 
did  not  mean  to  commit  to  writing  the  whole  of  the  contract  by 
which  they  intended  to  be  bound,  but  to  contract  on  the  under- 
standing that  known  usages  (k)  might  be  imported  into  their  agree- 
ment to  explain  what  its  terms  had  left  doubtful,  and  to  effect 
their  object  where  it  had  not  been  expressed  (/).  Particular  words 
also  may  have  generally  acquired,  in  respect  of  the  subject-matter 
of  the  contract,  a  peculiar  sense,  distinct  from  their  plain,  ordinary, 
and  popular  sense,  and  evidence  of  this  conventional  meaning  is 
receivable,  to  effectuate  the  immediate  intention  of  the  parties  by 
whom  they  have  been  employed  (m) . 

Accordingly,  when  at  the  trial  before  Lord  Kenyon  of  an  action 
on  a  charter-party,  by  which  it  was  stipulated  that  the  merchant 
should  have  the  exclusive  use  of  the  ship  outwards,  and  the 
exclusive  privilege  of  the  cabin,  the  master  not  being  allowed  to 
take  any  passengers,  the  defendants  insisted  that  under  a  char- 
ter-party so  worded  it  was  the  constant  usage  of  trade  to  allow 
the  master  to  take  out  a  few  articles  for  private  trade  ;  his  lordship 
suffered  evidence  to  be  given  to  prove  this  usage,  observing,  that 
although  primd  facie  the  deed  excluded  this  privilege,  he  thought 
it  might  be  explained  by  uniform  and  constant  usage,  the  usage 
being  a  tacit  exception  out  of  the  deed  (n) . 

(i)  Palmer  v.   Blrtckburne,  3  Dinar.  61.  in  qua  actum  est  frequentatur.     Dig.  50, 

Kent's  Commentaries   on  Commercial  and  17,  34.     See    Graves  v.  Legg,  2  H.  &  N. 

Mercantile  Law,  Edinburgh  edition,  p.  250.  210;  26  L.  J.  Ex.  316,  Ex.  Ch. 

M  a  gee  v.  Atkinson,  2  M.  &  W.440.    Spar-  (m)  Robertson  v.   French,  4  East,  130. 

tali  v.  Senecke,  10  C.  B.  212.     Mallan  v.  See  also  Lewis  v.  Marshall,  8  Scott,  N.  R. 

May,  13  M.  &  VV.517.    Cockburn  v.  Alex-  487.     Smith   v.    Bland,   Ry.    &   M.    2(50. 

ander,  6  C.   B.  791.     Browne  v.    Byrne,  Hutchinson  v.   Bowker,  5   M.  &  W.  535. 

3  E.  &  B.  703.     Syers  v.  Jones,  2  Ex.  111.  Smith  v.  Thompson,  8  C.  B.  44. 

Humfrey   v.  Dale,   7    E.    &   B.  266;    26  (n)  Donaldson    v.    Foster,   Guild.    Sit. 

L.  J.  Q.  B.  140.     Cuthbert  v.  Gumming,  11  Mich.  Terra,  29  Geo.  3.    Upon  the  evidence, 

Ex.  405  ;  24  L.  J.  Ex.  198.  his  lordship  thought  the  usage  was  proved, 

(k)  Davidson  v.  Gwynne,  12  East,  381.  and  eleven  of  the  jurymen  wished  to  find  a 

Tindatlv.  Taylor,  4  E.  &  B.  219.  verdict  accordingly;"  but   the   twelfth,  in- 

(/)  Semper  in  stipnlationibus  et  incaeteris  sistin£  that  he  could  not  conform  to  the 

contractibus  id  sequimur  quod  actum  est,  general  opinion,  as  this  was  a  positive  con- 

aut  si  non  pareat,  quid  actum  est,  erit  con-  tract,  a  juror  was  withdrawn  by  consent, 

sequens,  ut  id  sequamur,  quod  in  regione  and  no  verdict  pronounced  in  the  cause. 
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By  a  charter-party  the  merchant  covenanted  to  furnish  a  full  cargo 
at  Charles  Town  or  New  Orleans,  at  his  option,  for  which  freight  was 
to  he  paid,  if  the  goods  were  shipped  at  New  Orleans,  for  cotton,  in 
round  bales,  3d.  per  pound,  and  in  square  bales,  2$d.  per  pound;  and 
for  rice,  of  which  he  was  at  liberty  to  load  not  more  than  one 
hundred  and  fifty  tons,  8/.  8s.  per  ton.  The  ship  did  not  obtain  a 
cargo  at  Charles  Town,  and  was  ordered  to  New  Orleans.  It  was 
the  established  and  uniform  practice  of  the  latter  place,  though  not 
of  Charles  Town,  to  re-compress,  by  means  of  steam-engines,  all 
cotton  intended  for  exportation,  unless  the  ship  was  unable  to  get  a 
full  cargo ;  the  merchant  loaded  the  ship  with  cotton  only,  of  which, 
if  re-compressed,  the  ship  would  have  contained  one  hundred  and 
seventy  tons  above  the  cargo  actually  shipped.  The  quantity  actually 
shipped  was  not  a  sufficient  cargo,  even  of  bales  not  re-compressed, 
and  the  merchant  was  held  liable  to  pay  the  value  of  the  freight  of 
the  additional  one  hundred  and  seventy  tons,  and  without  any  allow- 
ance in  respect  of  the  lower  rate  of  freight  for  rice.  Rice,  if  laden, 
must  have  been  put  into  the  ship  before  cotton,  and  therefore  the 
merchant  was  considered  to  have  elected  to  furnish  an  entire  cargo  of 
cotton  (o). 

Where  a  charterer  of  a  ship  engaged  to  pay  a  certain  sum  per  diem 
for  her  detention  at  Algiers,  to  reckon  from  the  time  of  her  being 
ready  to  unload  and  in  turn  to  deliver,  it  was  held  that  evidence  was 
admissible  to  show  that  these  words  had,  by  the  usage  of  the  par- 
ticular trade,  acquired  a  known  meaning,  but  that  the  testimony  of 
three  or  four  witnesses,  speaking  to  a  course  of  business  that  had 
only  grown  up  within  about  five  years,  and  with  reference  to  charter- 
parties,  the  language  of  which  was  not  identical  with  that  of  the 
charter-party  in  question,  was  insufficient  to  establish  such  general 
usage  (p).  So  evidence  was  admitted  to  show  that  the  words  "  regu- 
lar turns  of  loading  "  had  obtained  by  usage  at  the  particular  port,  in 
respect  of  an  article  not  affected  by  any  statutory  regulation,  the 
same  meaning  as  in  respect  of  an  article  the  loading  of  which  by 
turns  was  regulated  by  Act  of  Parliament  (q) . 

But  evidence  that  by  the  custom  of  a  particular  port  a  ship  was 
bound  to  wait  its  turn  to  load  until  the  customers  of  a  certain  coke 
manufacturer,  whose  names  were  entered  in  a  list  or  turn  book  kept 
by  him,  had  loaded,  provided  reasonable  despatch  was  used,  was  held, 
in  an  action  against  the  shipowner  for  not  loading  in  regular  turn, 
inadmissible  to  control  or  qualify  a  clause  by  which  he  had  agreed 
that  the  ship  should,  with  all  convenient  despatch,  load  in  the  cus- 
tomary manner  (r) . 

Where  a  charterer  agreed  to  load  a  vessel  when  it  arrived  at  a 
certain  port  with  a  cargo  of  coals  in  a  customary  manner,  on  a 


(o)  Benson  v.  Schneider  y  7  Taunt.  272.  (q}  Schultz  v.  Leidemann,  14  C.  B.  38; 

Haynes  v.  Ualliclay,  1  Bing.  587.  23  L.  J.  C.  P.  17. 

(p)  Robertson  v.  Jackson,  2  C.  B.  413;  (r)  Hudson    v.    Clementson,    18   C,    B. 

Taylor,  1)  Q,  B.  713,  as  to  the  meaning  of  213. 
loading  in  turn. 
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question  \vlietlier  he  had  done  so  in  a  reasonable  time,  it  was  held 
that  the  jury  had  been  properly  directed  not  to  take  into  consideration 
a  delay  occasioned  by  a  strike  among  colliers,  and  a  dispute  with  a 
railway  company  along  whose  line  the  coal  had  to  be  brought  to  the 
port  of  shipment,  these  matters  not  being  in  the  contemplation  of 
either  party  when  the  contract  was  made  (s) . 

But  in  an  action  on  a  charter-party  by  the  master  of  a  ship  for 
not  loading  in  a  reasonable  time,  the  delay  complained  of  having 
been  caused  by  an  accident  to  the  steam-engine  of  a  colliery,  by  which 
accident  it  was  known  to  both  parties  at  the  time  of  their  contract  that 
some  delay  would  be  caused,  it  was  held  that  if  the  colliery  got  to 
work  within  a  reasonable  time,  and  the  vessel  was  loaded  within  a 
reasonable  time  after,  the  charterers  were  not  liable  (t} . 

By  a  charter-party  the  merchant  engaged  to  pay  4/.  15s.  per  ton  for 
goods  shipped  at  Bombay  for  London,  cotton  to  be  calculated  at  fifty 
cubic  feet  per  ton.  In  an  action  brought  by  the  shipowner  it  was  held, 
that  evidence  was  admissible  for  the  defendant  of  a  usage  to  pay 
according  to  the  measurement  taken  at  Bombay  before  the  goods  were 
loaded;  but  that,  in  answer  to  it,  the  plaintiff  was  at  liberty  to  prove 
that  the  master  had  objected  to  receive  the  goods  at  the  Bombay 
measurement,  measured  them  himself  on  board,  and  delivered  an 
account  of  that  measurement  to  the  shippers  (u) .  Evidence  had  also 
been  offered  at  the  trial  of  a  bill  of  lading  delivered  to  the  shippers, 
stating  the  measurement  on  board  as  well  as  the  measurement  at  the 
screw,  but  the  learned  judge  was  of  opinion  that  this  should  have 
formed  part  of  the  original  case. 

"  With  respect,"  said  Tindal,  C.  J.,  "  to  the  evidence  tendered  by 
the  plaintiff  in  the  way  of  reply,  we  think  such  evidence  ought  to 
have  been  received ;  for,  as  it  appears  to  us,  the  evidence  tendered 
had  a  direct  bearing  upon  the  point,  whether  the  usage  set  up  was  a 
reasonable  usage  or  not.  Evidence  of  the  extent  of  the  difference 
between  measurement  on  the  merchant's  premises  and  measurement 
at  the  time  of  shipment,  might  be  material  to  enable  the  judge  to 
form  his  opinion  upon  the  reasonableness  of  the  usage ;  and  if  the 
usage  should  appear  to  be  in  a  high  degree  unreasonable  on  this 
account,  such  evidence  might  also  have  weight  with  the  jury,  on  the 
question  whether  the  usage  did  or  did  not  exist  in  fact." 

A  person  who  had  engaged  a  passage  in  a  ship  advertised  to  sail  on 
a  particular  day,  and  refused  to  go  with  her  after  that  day,  was,  on 
proof  of  a  usage  that  in  such  cases  half  the  passage  money  becomes 
forfeited,  held  liable  to  that  extent  (x). 

A V here  proof  was  given  that  by  the  custom  of  a  port  three  months 
interest  and  discount  is  deducted  from  freights  payable  under  bills  of 
lading  on  goods  coming  from  certain  ports,  it  was  held  in  an  action  by 

(*)  Adams  v.  Royal  Mail  Steam  Packet  (u)  Bottomley  v.  Forbes,  5  Bing.  N.  C. 

Company,  28  L.  J.  C.  P.  33.     Humfrey  v.  121 ;    0   Scott,  860.      See    also    Gould  v. 

Dale,  26  L.  J.  Q.  B.  140 ;  and  Cuthbert  v.  Oliver,  2  Scott,  N.  C.  241. 

Cnnnnnnj,  1 1  Ex.  405.  (x)    Yates  V.  Duff,  5  C.  &  P.  369. 

(t)   N  orris  v.  Dresser,  9   Ex.   48o;    23 
L.  J.  Ex.  210. 
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the  shipowner  to  recover  the  full  freight  under  a  bill  of  lading, ' ( he  or 
they  paying  freight  for  the  said  goods  five-eighths  of  a  penny  sterling 
per  pound,  five  per  cent,  primage  and  average  accustomed  •"  that  the 
contract  in  the  bill  of  lading  was  qualified  by  the  local  usage  (y) . 

So  a  custom  to  allow  discount  on  freight  proved  to  have  been 
established  in  all  the  ports  of  North  and  South  America,  but  not  of 
Central  America,  was  held  incorporated  in  a  contract  for  a  voyage 
from  a  new  state  of  Central  America,  which  had  been  lately  annexed 
to  the  United  States  (z). 

Evidence  was  held  admissible  to  prove  that  by  the  usage  of  trade 
at  Trinidad,  a  stipulation  in  a  charter-party  to  provide  a  "  full  and 
complete  cargo  of  sugar,  molasses  aord  other  produce,"  was  satisfied 
by  providing  a  full  cargo  of  molasses  and  sugar,  packed  in  hogsheads 
and  puncheons,  with  a  few  tons  of  other  produce ;  although  that 
mode  of  packing  molasses  and  sugar  left  broken  stowage,  which 
might  have  been  filled  with  tierces  of  sugar,  or  other  small 
packages  (a) ;  and  proof  being  given  that  those  articles  could  be 
conveyed  with  greater  safety  in  that  way,  the  usage  was  decided  to  be 
a  legal  and  reasonable  one.  But  where  a  ship  was  chartered  to 
Hong  Kong,  "  the  ship  to  be  consigned  to  the  charterer's  agents 
there  free  of  commission  on  that  charter,"  a  declaration  alleging  that 
by  the  usage  of  the  London  and  China  trade  the  word  consigned 
imported  an  engagement  on  the  part  of  the  shipowner  that  the 
charterer's  agents  should  be  entitled  to  commission  on  a  return 
cargo,  if  procured,  whether  through  their  agency  or  not,  was  held 
inadmissible  (b). 

Lord  Eldon,  in  the  case  of  Anderson  v.  Pitcher  (c),  regretted  the 
subtlety  to  which  the  application  of  usage  to  the  construction  of 
contracts  had  given  rise,  and  seemed  to  think  it  would  have  been 
better  had  parties  been  left  to  express  their  meaning  in  their  own 
terms.  The  practice,  his  lordship  thought,  had  been  carried  to  an 
inconvenient  length.  But  though  it  may  be  difficult  to  state  with 
exactness  and  precision  how  far  a  mercantile  contract  reduced  to 
writing  and  signed  by  the  parties,  which  is  silent  on  a  particular  point, 
may  have  that  silence  supplied  by  evidence  of  the  general  course  and 
usage  of  the  trade  to  which  it  relates,  it  is  clear  that  such  evidence  (d) 
will  never  be  available  to  contradict,  either  expressly  or  by  implica- 
tion, the  terms  of  a  written  instrument.  Accordingly,  when  on  the 
trial  of  an  action  on  a  policy  upon  ship,  &c.,  boat  and  other  furni- 
ture, evidence  had  been  offered  that  it  was  not  the  usage  of  under- 
writers to  pay  for  boats  slung  on  the  davits  on  the  larboard  quarter, 
the  Court  of  Exchequer  was  of  opinion  that  it  was  rightly  rejected. 
"  The  objection,"  said  Lord  Lyndhurst,  "  to  the  parol  evidence  is, 


(y)  Brown  v.  Byrne,  3  E.  &  B.  703;  (b)  Phillips  v.  Briar  d,  H.&  N.  26;  25 

23  L.  J.  Q.  B.  313.  L.  J.  Ex.  233. 

(z)  Falkner  v.  Earle,  3  B.  &  S.  360;  32  (c)  2  Bos.  &  Pull.  164. 

L.  J.  Q.  B.  134.  (d)  Whittaker    v.  Mason,    per  Tindal, 

(a)  Cuthbert   v.  Gumming,  11.   Ex.  C.  C.  J.,  2  Bing.  N.  C.  369. 
405,  553,  and  3  W.  R.,  Q.  B.  471. 
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not  that  it  was  offered  to  explain  any  ambiguous  words  in  the  policy, 
or  any  words  which  might  admit  of  doubt,  or  to  introduce  matter  upon 
which  the  policy  was  silent,  but  that  it  was  at  direct  variance  with  the 
words  of  the  policy,  and  in  plain  opposition  to  the  language  it  used — 
that  whereas  the  policy  imported  to  be  upon  ship,  furniture,  and 
apparel  generally,  the  usage  is  to  say  that  it  is  not  upon  furniture 
generally,  but  upon  part  only,  excluding  the  boat.  Usage  may  be 
admissible  to  explain  what  is  doubtful,  but  is  never  admissible 
to  contradict  what  is  plain "  (e)  ;  and  though  contracts  are  to  be 
construed  liberally,  the  courts  will  not  insert  in  them  by  inference 
implied  provisions  with  respect  to  a  subject  which  the  contract  has 
expressly  provided  for :  therefore,  where  the  declaration  stated  a 
bargain  for  the  sale  by  the  defendants  to  the  plaintiff  of  a  cargo 
of  Indian  corn,  to  be  shipped  in  "  good  merchantable  condition," 
and  the  judge  desired  the  jury  to  say  whether  the  corn  was  in  good 
and  merchantable  condition  for  a  foreign  voyage,  it  was  held  a  mis- 
direction (/). 

In  Cockburn  v.  Alexander  (g],  there  being  no  ambiguity  in  the 
words  of  the  charter-party  by  which  a  different  rate  of  freight  was 
stipulated  for  pressed  and  unpressed  wool,  evidence  was  held  in- 
admissible to  show  that  by  the  custom  of  the  place  of  loading  the 
cost  of  pressing  wool  was  to  be  borne  by  the  shipowner. 


7.  Bills  of  Lading  for  Goods  shipped  under  Charter-party. 

When  goods  are  put  on  board  in  pursuance  of  a  charter-party, 
the  master  is  to  sign  for  them  bills  of  lading  to  the  effect  mentioned 
in  the  fourth  chapter  of  this  part,  the  charter-party  being  the  instru- 
ment and  evidence  of  the  contract  for  the  conveyance,  and  the  bill 
of  lading  the  evidence  of  the  shipping  of  the  particular  merchandise, 
to  be  conveyed  in  pursuance  of  the  contract.  The  master  cannot  be 
required  to  express  in  the  bills  of  lading  a  less  rate  of  freight  than 
is  mentioned  in  the  charter-party.  And  in  a  case  in  which  the 
agent  of  a  charterer  tendered  at  Jamaica  a  cargo  of  sugar,  but  in- 
sisted that  the  master  should  sign  bills  of  lading  for  it,  at  the  rate 
of  10s.  per  cwt.  only,  the  freight  agreed  upon  in  the  charter-party 
being  105.  6d.  per  cwt.,  and  the  master  refused  to  receive  the  cargo  on 
those  terms,  the  merchant  was  held  to  have  broken  his  covenant  to 
load  the  ship,  in  the  same  manner  as  if  no  Cargo  had  been  tendered  (h) . 

Where  it  was  agreed  by  charter-party  that  the  ship  should  be  at 
the  disposal  and  direction  of  the  merchant,  that  the  master  should 


(e)  BlacJtett   v.   Royal    Exchange  As-  Dallison,  vol.  1  -,  Hutton  v.  Warren,  1  M. 

surance  Company,  2  Tyrwh.  266.     See  also  &  W.  475. 

Magee  v.  Atkiruon,  2  M.  &  W.  442 ;  Adams        ( f )  Dickson  v.  Zizinia,  10  C.  B.  602. 
v.    Wordly,   1    M.  &   W.   374.     And  see        (g)  Ante,  p.  214. 
Smith's    Leading   Cases,    Wigglesworth   y.         (h)  Hyde  v.  Willis,  3  Campb.  202. 
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receive  a  cargo  at  London,  and  proceed  therewith  to  any  port  or 
ports  in  Spain  and  Portugal,  or  either,  as  he  should  be  ordered  by 
the  merchant,  and  there  deliver  the  cargo  agreeably  to  the  bills  of 
lading  that  should  have  been  signed  for  the  same;  the  merchant 
having  loaded  the  ship  for  Lisbon,  and  the  master  signed  bills  of 
lading  for  delivery  there — it  was  held  that  the  merchant  could  not 
change  the  destination  and  send  the  ship  to  Gibraltar,  without  giving 
up  the  bills  of  lading  to  the  master,  or  at  least  offering  a  sufficient 
indemnity  against  any  claims  that  might  be  made  upon  him  by  the 
holder  thereof  (i) . 

(«)  Davidson  v.  Gwynne,  12  East,  381. 
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CHAPTER  II. 
OF  THE  SHIPOWNER'S  LIEN  FOR  FREIGHT;  AND  HEREIN, 

SECT.  1.  Maritime  and  French  Law  on  this  Subject, p.  237. 
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been  Limited  by  him,  p.  252. 

5.  Cases  in  which  Questions  have  arisen  as  to  the  Waiver  or  Reservation  by 

the  Owner  of  his  Lien,  p.  255. 

6.  Remarks  on  the  Cases  cited,  p.  256. 

7.  Provisions  of  the  Merchant  Shipping  Act  Amendment  Act,  18G2,  as  to  this 

subject,  p.  260. 

1.  Maritime  and  French  Law  on  this  Subject. 

BY  the  marine  law,  the  ship  and  freight  are  bound  to  the  per- 
formance of  the  covenants  of  the  shipowner,  and  the  goods  to  the 
performance  of  the  covenants  of  the  merchant.  "  Le  batel"  says 
Cleirac,  "  est  oblige  a  la  marchandise  et  la  marchandise  au  batel "  (a) . 
By  the  French  ordinance  it  is  expressly  provided,  "  That  the  ship, 
with  her  furniture,  equipment,  and  apparel,  and  the  cargo,  are 
respectively  bound  to  the  performance  of  the  covenants  in  the  charter- 
party."  And  this  provision  is  adopted,  word  for  word,  in  the  Code  de 
Commerce.  Valin  informs  us  that  the  word  affectes  in  this  article  is 
to  be  read  affectes  par  privilege  (b) .  But  the  right  of  the  merchant 
who  would  seek  to  make  this  privilege  available,  ranks  low  in  the 
order  of  precedence  of  privileged  claims  against  the  ship ;  the  legal 
expenses  attending  a  sale,  the  demands  for  pilotage  and  custody  of  the 
vessel,  for  stowage  of  furniture  and  apparel,  for  repairs  at  the  last 
port,  for  the  wages  of  master  and  mariners  accrued  due  during  the 
last  voyage,  for  moneys  borrowed  by  the  master  on  his  last  voyage, 
for  purchase-money  of  ship,  furniture  and  stores,  remaining  unpaid, 
for  sums  due  to  material  men,  shipwrights,  and  lenders  on  bottomry, 
before  her  last  departure  from  port,  and  for  premiums  of  insurance, 
being  preferred  to  it.  The  privilege  of  the  shipowner  against  the 
goods  for  his  freight  is  of  a  more  beneficial  character.  Under  the 
empire  of  the  ordinance,  the  master  was  not  entitled  to  detain  the 
goods  in  his  ship  until  payment  of  the  freight  due  upon  them, 
because  that  would  have  deprived  the  consignee  of  the  opportunity 
of  inspecting  them,  and  of  ascertaining  if  they  had  been  injured  by 

(a)  Cleirac  on  art.  21   of  the  Jugemens        (b)  Valin,  Com.  sur  l'01eron,liv.  3,  tit.  1, 
d'Oleron  :  Us  et  Coutumes  de  la  Mer,  p.  72.    art.  11.     Code  de  Commerce,  art.  191. 
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the  master's  fault ;  but  lie  was  at  liberty  to  stop  them  in  the  lighter, 
on  the  quay,  or  in  the  warehouse  ;  and  if  third  parties  had  not 
previously  acquired  an  interest  in  them,  he  might,  by  a  formal 
demand  of  the  freight  within  a  fortnight  of  their  delivery,  preserve 
his  privilege  against  the  creditors  of  the  consignees. 

By  the  Code  de  Commerce  (c),  these  regulations  have  been  modified. 
The  master  cannot,  it  seems,  now  detain  the  goods  in  his  ship,  but 
he  has  a  right  to  insist  upon  their  deposit  in  a  warehouse  until  his 
claim  for  freight  is  satisfied ;  and,  within  a  fortnight  after  the  delivery 
to  the  consignee,  he  may,  unless  they  have  passed  by  sale  and  transfer 
to  third  parties,  in  which  case  the  maxim,  t(  Meubles  n'ont  pas  de 
suite  etant  en  tierce  main"  applies,  assert  his  claim  upon  them  in 
preference  to  the  claims  of  other  creditors. 

Clauses  are  now  usually  inserted  in  French  charter-parties,  by 
which  the  contracting  parties  expressly  recognise  these  dispositions 
as  the  basis  of  their  agreement  (d) . 


2.   Of  the  Clause  in  Charter-parties  whereby  the  Merchant  binds  the 

Goods. 

In  England,  also,  it  is  usual  for  each  of  the  parties  to  these  con- 
tracts to  bind  himself,  his  heirs,  executors,  and  administrators ;  and 
the  owner  or  master  to  bind  the  ship  and  her  freight,  and  the  mer- 
chant the  cargo  to  be  laden,  in  a  pecuniary  penalty  for  the  true  per- 
formance of  their  respective  covenants.  This  is  commonly  done  by  a 
clause  at  the  end  of  the  instrument.  Such  a  clause  is  not  the  absolute 
limit  of  damages  on  either  side.  The  party  may,  if  he  thinks  fit, 
ground  his  action  upon  the  other  clauses  or  covenants,  and  may  in 
such  action  recover  damages  beyond  the  amount  of  the  penalty,  if  in 
justice  they  shall  be  found  to  exceed  it  (e) .  On  the  other  hand,  if 
the  party  sue  on  such  a  penal  clause,  he  cannot  in  effect  recover  more 
than  the  damage  actually  sustained. 

But  although  the  ship  and  freight  are  by  the  terms  of  a  charter- 
party  expressed  to  be  bound  to  the  performance  of  the  covenants  on 
the  part  of  the  owners  or  master,  and  this  is  conformable  to  the 
maritime  law;  yet,  as  I  have  before  observed  (/),  there  does  not 
appear  to  be  at  present  any  mode  of  obtaining  in  this  country  the 
benefit  of  the  security  of  the  ship  itself  in  specie  for  the  performance 
of  such  a  contract  made  here. 

The  clause  whereby  the  merchant  binds  the  cargo  does  not  give  to 
the  owner  a  lien  on  the  cargo  by  way  of  general  security  for  the  per- 
formance of  the  covenants  in  the  charter-party,  nor  for  any  payment 
for  which  he  might  not  detain  it  in  the  absence  of  such  a  clause ;  so 
that,  with  us,  the  clause  is  inoperative.  In  the  cases  where  a  lien  is 
allowed,  it  is  not  derived  from  this  clause,  but  either  from  some 


(c)  Art.  306.  (e)  Harrison  v.  Wright,  13  East,  343. 

(rf)  Formulaire,   tit.  6;    Code  de   Com-         (/)  Ante,  p.  103. 
merce,  par  Rogron. 
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general  principle  of  law  or  some  special  contract.  Where  it  depends 
upon  a  general  principle  of  law,  it  is  confined  to  the  specific  chattels, 
or  some  part  thereof,  in  respect  of  which  the  payment  is  claimed,  and 
consequently,  goods  actually  brought  by  a  ship  cannot  be  detained 
for  a  breach  of  a  covenant  to  furnish  a  full  cargo ;  nor  for  demur- 
rage (g)  ;  nor  for  pilotage  or  port  charges,  although  the  freighter  may 
have  engaged  to  pay  them  (h) .  A  lien  may  be  extended  further,  or 
wholly  excluded,  by  particular  contracts,  or  special  circumstances. 

In  the  case  of  Birley  v.  Gladstone,  an  entire  ship  was  chartered  for 
a  voyage  out  and  home,  and  by  the  terms  of  the  charter-party  the 
merchant  covenanted  to  pay  for  the  homeward  cargo  at  certain  rates 
per  ton,  on  delivery  of  the  cargo  at  Liverpool,  by  bills  at  three  months ; 
to  load  a  full  cargo,  and  to  pay  demurrage,  and  he  bound  the  goods  to 
the  performance  of  his  covenants.  The  Court  of  King's  Bench 
decided  that  the  owner  could  not  detain  the  goods,  either  for  the 
freight  of  such  as  were  put  on  board,  but  afterwards  relanded  by 
compulsion,  or  for  dead  freight,  or  for  demurrage.  A  bill  was  after- 
wards filed  in  Chancery  for  the  purpose  of  obtaining  a  declaration 
that  the  shipowners  were  entitled  to  a  lien  in  equity,  but  the  Master 
of  the  Rolls,  Sir  William  Grant,  dismissed  the  bill.  In  the  course  of 
his  judgment,  his  Honour  said,  "  There  can  be  but  one  right  con- 
struction of  the  clause ;  and  if  it  could  be  said  that  the  Court  of 
King's  Bench  had  ill  construed  it,  this  is  not  a  court  of  appeal  in 
which  their  decision  can  be  corrected.  It  was  asked,  What  effect 
the  clause  could  have  if  it  gave  no  lien  either  in  law  or  equity  ?  A 
court  of  equity  is  not  bound  to  find  an  equitable  effect  for  a  clause, 
merely  because  the  construction  which  a  court  of  law  has  put  upon  it 
would  leave  it  inoperative  ;  in  truth,  it  has  been  copied  from  foreign 
charter-parties,  with  very  little  consideration  of  the  effect  that  might 
be  allowed  to  it  in  the  law  of  this  country.  I  think  it  very  probable, 
that  in  other  countries  it  would  have  the  effect  of  entitling  the  ship- 
owner to  retain  the  cargo  for  every  sort  of  demand  that  could  accrue 
to  him  under  the  charter-party  "  (i) . 

Neither  can  the  owners  in  all  cases  have  the  full  benefit  of  this 
clause,  as  giving  a  lien  on  the  cargo  for  the  payment  of  what  is  usually 
denominated  freight.  To  this  purpose,  the  following  case  is  in  point : — 
Two  persons,  who  were  factors,  hired  a  ship  of  one  Paul,  at  the  rate 
of  48/.  per  month,  and  executed  a  charter-party,  by  which  the  goods 
to  be  put  on  board  were  made  liable  to  him,  and  they  had  power  to 
appoint  the  master  and  mariners.  Some  merchants  in  the  West  Indies 
loaded  the  ship  with  goods,  and  allowed  the  factors  9/.  per  ton  for  the 
carriage.  The  factors  who  had  thus  chartered  the  ship  in  their  own 
name  became  bankrupts.  Paul  instituted  a  suit  in  the  Court  of 
Chancery  to  compel  the  merchants  to  pay  him  for  the  hire  of  the  ship, 
insisting  that  they  were  liable  to  do  so  by  reason  of  the  clause  in  the 


(g)  Phillips  v.  Rodie;  Birley  v.  Glad-         (i)  Gladstone  v.   Birley,   2   Mer.  401. 
stone,  3  M.  &  S.  205.  Birley  v.  Gladstone,  3  M.  &  S.  205. 

(h)  Faith  v.  East  India  Company,  4  B. 
&  A.  630. 
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charter-party.  But  the  Lord  Chancellor  Hardwicke  decided  that 
he  should  recover  of  them  no  more  than  they  had  engaged  to  pay  the 
factors  for  the  freight,  and  that  they  were  not  liable  to  make  up  the 
deficiency  to  him.  His  lordship  observed,  that  by  the  general  law 
the  cargo  is  liable  to  pay  the  freight ;  but  that  in  this  case  the  48/.  per 
month  was  improperly  termed  the  freight  of  the  goods,  being  rather 
the  hire  of  the  ship ;  that  the  factors  had  made  an  agreement  with 
the  master  on  their  account,  and  not  on  the  part  of  the  merchants, 
and  therefore  the  merchants  were  not  liable  ;  otherwise  they  would  be 
in  the  hardest  case  imaginable,  for  they  would  be  liable  to  any  private 
agreement  between  the  occupier  of  a  ship  and  the  original  owners  of  it. 
"  A  person,"  said  his  lordship,  "  that  lets  out  a  ship  to  hire,  ought  to 
take  care  that  the  hirer  is  a  substantial  man ;  it  is  his  business  to  look 
to  this ;  and  if  the  persons  who  hire  are  not  competent,  the  master 
must  suffer  for  his  neglect.  Whatever  hardship,  therefore,  there  may 
be  on  the  one  hand  to  the  person  who  lets  out  to  hire,  the  hardship  is 
much  greater  on  the  other  side ;  and  what  gives  additional  weight  to 
the  merchant's  case  is  the  great  inconvenience  this  gives  to  trade  in 
general  (z). 

The  agreement  in  that  case  between  the  charterers  and  the  owner 
appears  to  have  been  locatio  rei,  the  lease  at  a  rent  of  a  ship  to  be 
manned  and  navigated  by  the  lessee's  servants.  Such  formerly 
were  the  contracts  between  the  East  India  Company  and  the  owners 
of  ships  taken  up  by  the  company  for  the  purposes  of  its  trade  and 
government.  Where  the  contract  between  the  owner  and  employer 
of  a  ship  is  of  this  character,  the  question  of  lien  for  freight  does 
not  arise.  The  ship  is  taken  out  of  the  owner's  possession,  like  a 
house  let  to  a  tenant,  and  placed  in  the  possession  of  the  hirer,  who,  if 
he  choose  to  use  it  in  the  carriage  of  the  goods  of  other  persons,  will 
have  the  right  which  the  owner  so  employing  it  would  have  had,  in 
the  absence  of  express  stipulations  restricting  it  or  inconsistent  with 
it,  of  detaining  the  goods  until  the  stipulated  payment  or  freight  for 
their  carriage  was  paid  to  him. 

This  contract,  locatio  navis,  the  demise  of  a  ship  to  be  manned  and 
employed  by  the  lessee,  is  not,  properly  speaking,  the  contract  of 
charter-party,  which  is  either — 

(1.)  Locatio  operis  transvehendarum  mercium,  a  contract  by  the 
owner  or  lessee  of  a  ship  to  carry  in  it,  by  his  servants,  goods 
to  be  shipped  by  another  person,  leaving  the  whole  or  some 
principal  part  of  the  ship  vacant,  and  at  his  disposal,  for  their 
reception;  or, 

(2.)  Locatio  navis  et  operarum  mayistri  et  nautarum  ad  trans- 
vehendas  merces,  a  contract  by  the  owner  of  a  ship  with  a 
person  who  agrees  to  take  it  and  its  master  and  mariners  into 
his  employment  for  a  voyage  or  a  term,  the  master  to  act  as 
the  agent  of  such  person  within  the  ordinary  scope  of  a 
master's  authority  in  contracting  with  third  parties  for  the 
carriage  of  goods. 

(  z)  Paul  v.  Birch,  2  Atk.  621 ;  and  see  Odams  v.  Avery,  19  L.  T.  C.  P.  68. 
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In  the  first  of  these  modes  of  chartering  a  ship — it  is  obvious  that 
the  owner  or  lessee  retains  the  possession  of  it,  without  any  dimi- 
nution of  the  responsibilities  of  an  owner  to  the  shippers  of  goods, 
or  the  rights  of  an  owner  against  them,  and  that  as  long  as  he  retains 
the  possession  of  a  shipper's  goods,  he  has  a  lien  upon  them  for  the 
freight  due  for  their  carriage. 

In  the  second — the  owner's  right  of  lien  for  freight  on  the  goods 
carried  by  his  ship,  depends  upon  the  question — one  occasionally  of 
not  a  little  difficulty — whether  he  has  entirely  parted  with  the  posses- 
sion of  his  ship  (a) ,  or  retains  the  possession  of  it  through  his  ser- 
vants the  master  and  mariners,  whose  services  he  has  placed  with  the 
ship,  at  the  charterer's  orders. 

If  in  possession  through  them  of  his  ship,  he  may,  without  entirely 
parting  with  his  lien,  have  limited  it  by  express  agreement,  as  re- 
spects the  goods  of  third  parties,  to  the  amount  payable  for  their 
carriage  under  any  contract  by  bill  of  lading  to  be  made  by  the  master, 
and  such  an  agreement  has,  in  some  cases,  upon  the  principle  omnia 
facta  magistri  pr&stare  debet  qui  eum  prteposuit,  alioquin  contrahentes 
deciperentur  (6),  been  implied  against  a  shipowner  in  favour  of  third 
parties,  from  the  mere  fact  of  the  master  having  been  left  by  him  in 
charge  of  his  ship,  and  ostensibly  in  the  unfettered  exercise  of  a 
master's  authority. 

An  attentive  consideration  of  the  features  presented  by  these 
two  modes  of  contracting  for  the  use  of  ships,  will  greatly  facilitate 
the  solution  of  the  frequently  recurring  question  respecting  the 
shipowner's  lien  for  freight.  It  will  be  found,  on  a  careful  examina- 
tion of  the  numerous  cases  in  which  that  question  has  arisen,  that  the 
shipowner's  lien  for  the  freight  of  goods  carried  by  his  ship,  or  the 
hire  of  his  ship  employed  by  another  person  in  the  carriage  of  goods, 
has  always  been  upheld  in  its  integrity,  except  when  the  owner  has, 
by  express  contract,  parted  with  the  possession  of  his  ship,  or  allowing 
the  master  to  act  in  the  double  character  of  agent  for  him  in  charge 
and  possession  of  his  ship,  and  agent  of  the  charterer  to  enter  into 
contracts  with  third  persons  for  its  employment,  expressly  or  impliedly 
waived  or  limited  his  right  of  lien. 


3.   Of  the  Lien  for  Freight  of  the  Owner  of  a  Chartered  Ship. 

The  word  lien,  in  its  proper  sense  in  the  law  of  England,  imports 
that  the  party  asserting  it  is  in  the  possession  of  the  thing  which  he 
claims  to  detain.  Where  there  is  no  possession,  actual  or  construc- 
tive, there  can  be  no  lien. 


(a)  Hutton  v.  Bragg,  7  Taunt.  14,  post,  berry  v.  Colvin,  1  Clk.  and  Finn.  283, 

p.  242.  Fowler  v.  M'Taggart,  1  East,  515  ;  ante,  p.  39.  Belcher  v.  Capper,  4  M.  &  G. 

3  East,  390,  post,  p.  243.  Frazer  v.  Marsh,  502,  post,  p.  249. 

I  East,  238,  ante,  p.  36.  Valhjo  v.  (6)  See  ante,  p.  36,  and  post,  pp.  252-3. 
Wheeler,  Cowp.  143,  ante,  p.  36.  New- 
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The  owner  of  a  ship,  while  he  continues  in  possession  of  the 
ship,  is  in  possession  also  of  the  goods  on  board  of  her,  and  his  right 
to  a  lien  on  them  for  the  freight  due  in  respect  of  them,  whether  by 
charter-party  or  bill  of  lading,  has  never  been  questioned.  He  may, 
if  he  thinks  proper,  part  with  that  possession ;  he  may  demise  her 
for  a  term,  surrender  all  control  over  the  ship  itself,  her  master  and 
mariners,  and  even  relieve  himself  from  responsibility  for  wages  and 
repairs  (b) .  If  he  does  so,  the  person  to  whom  he  lets  the  ship, 
becomes  owner  pro  tempore ;  the  rights  of  the  absolute  owner  are 
suspended,  and  among  them  his  right  of  lien  for  the  freight  of  goods 
carried  by  his  ship. 

Such  a  demise  can  rarely  be  essential  to  the  useful  employment  of 
a  ship  by  her  owners.  In  most  cases,  that  object  may  be  as  well 
attained  by  the  loan  of  a  ship's  use  as  by  an  absolute  transfer  of 
possession ;  and  ships,  being  of  great  value,  and  freights  of  consider- 
able amount,  it  would  seem,  in  the  words  of  Lord  Tenterden  (c) ,  "  to 
be  an  act  of  imprudence  on  the  part  of  a  shipowner  to  enter  into  a 
contract  which  may  have  the  effect  of  employing  his  ship  for  a  long 
time,  and  at  a  great  expense  to  himself,  without  any  remuneration,  if 
the  person  with  whom  he  contracts  should  happen  to  fail  before  the 
termination  of  the  voyage."  Accordingly,  except  in  cases  where  the 
intention  of  the  parties  to  make  and  take  a  demise  of  the  ship  is 
clearly  to  be  collected  from  the  terms  of  their  contract,  as  explained 
by  the  nature  of  the  service  on  which  the  ship  is  to  be  employed,  the 
courts  have  been  disposed  to  interpret  charter-parties  in  a  sense 
"  agreeable  to  the  nature  of  the  contract  that  a  prudent  shipowner 
would  make,"  preserving  to  the  owner  the  constructive  possession  of 
his  ship,  and  his  lien  for  freight  upon  the  goods  carried  by  her. 
Before  the  case  of  Hutton  v.  Bragg  (d) ,  the  first  in  which  the  ship- 
owner's lien  for  freight  due  to  him  under  a  charter-party  was  directly 
questioned,  it  had  been  decided,  in  several  cases,  that  not  the  absolute 
owner,  but  the  charterer  of  a  ship,  was  to  be  considered  the  owner 
pro  tempore,  and  subject  to  the  responsibilities  which  attach  to  that 
character.  Thus  the  case  of  Parish  v.  Crawford  (e)  was  considered  to 
be  of  doubtful  authority.  The  doctrine  in  Vallejo  v.  Wheeler  (/),  and 
Mackenzie  v.  Rowe  (g),  continued  unimpeached;  and  although  it  had 
been  determined,  in  the  case  of  Bohtlingk  v.  Inglis  (h),  that  the  delivery 
of  goods  on  board  a  ship  of  which  the  vendee  was  the  charterer,  was 
not  such  a  delivery  to  him  as  would  preclude  the  right  of  the  vendor 
to  stop  them  in  transitu  on  the  vendee's  insolvency ;  it  was  held, 
in  a  case  in  which  a  vessel  had  been  chartered  for  a  term  of  years, 
during  which  period  the  charterer  was  to  have  the  entire  disposition 
and  control  of  her,  that  the  vessel  was  the  charterer's  own,  and  that 


(6)  See  Mr.  Justice  Richardson's  judg-  (e)  2  Stran.  1252,  ante,  p.  34. 

ment  in  the  case  of  Christie  v.  Lewis,  2  (/)  Cowp.  143,  ante,  p.  36. 

Brod.  and  Bing.  442.  (g)  2  Campb.  482,  ante,  p.  35. 

(e)  Saville  v.  Campion,  post,  p.  246.  (h)  3  East.  384. 

<rf)  7  Taunt.  14. 
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the  delivery  of  goods  to  his  order  on  board,  was  the  same  thing  as 
delivery  into  his  warehouse  (i) . 

The  case  of  Hutton  v.  Bragg  was  an  action  of  trover  by  the  assignees 
of  a  bankrupt,  for  goods  detained  by  the  defendant,  who  was  the 
owner  of  the  ship  Neptune,. on  a  claim  of  lien  for  freight  due  to  him 
by  the  bankrupt  in  respect  of  the  goods.  It  appeared  that  the  bank- 
rupt had  chartered  the  defendant's  ship  for  a  voyage  from  London  to 
the  Cape  of  Good  Hope  and  back,  and  covenanted  to  pay  a  gross  sum 
of  2,100/.  as  freight  for  the  voyage,  out  and  home.  The  charter-party 
expressed  that  the  ship  was  let  out  to  freight  (j) ,  but  that  the  master 
should  reserve  the  cabin  for  his  sole  use  and  for  the  usual  accommo- 
dation for  his  crew  and  ship's  stores,  and  that  the  freight  should  be 
paid  by  bills  drawn  during  the  voyage,  or  upon  the  return  of  the 
vessel  home.  The  ship  performed  the  voyage  agreed  upon;  but, 
upon  her  arrival  in  the  Thames,  several  of  the  bills  drawn  during  the 
voyage  had  been  dishonoured,  and  the  charterer  was  in  that  state  of 
insolvency  that  the  owner  asserted  this  right  of  lien  as  a  security  for 
his  freight,  and  took  possession  of  the  goods  for  which  the  action  was 
brought.  It  was  contended,  on  the  part  of  the  plaintiffs,  that  the 
ship  having  been  let  for  the  whole  voyage  to  the  charterer,  the  ship- 
ment of  goods  upon  her  did  not  give  any  lien  upon  them  to  the 
defendant ;  that  the  ship  was  entirely  under  the  control  of  the  char- 
terer ;  that  such  a  letting  was  of  the  same  nature  as  letting  a  house  or 
hired  room  ;  that  the  gross  sum  to  be  paid  for  the  hire  was  rent  rather 
than  freight ;  and  that  the  defendant  never  had  any  possession  of  the 
cargo  upon  which  to  exercise  his  lien.  Lord  Chief  Justice  Gibbs,  in 
delivering  his  judgment,  said,  "  We  decide  on  the  general  ground  that 
there  is  no  lien  whatever  under  the  circumstances  of  this  case.  The 
defendant  is  the  owner  of  a  ship — the  bankrupt  is  the  charterer  of  a 
ship ;  and  for  one  sum  of  2,100Z.  he  was  to  have  the  whole  use  of  the 
ship  for  the  voyage  out  and  home.  It  is  clear  that  he  might  have 
put  her  up  as  a  general  ship ;  have  filled  her  with  goods  of  other  per- 
sons ;  and,  when  they  came  home,  the  defendant  could  not  have 
touched  those  goods,  by  way  of  detaining  them,  till  his  freight  was 
paid  him  by  the  charterer.  But  here  it  was  contended,  that,  inasmuch 
as  these  are  the  goods  of  the  charterer  put  on  board  by  himself,  the 
defendant  might  detain  these  goods  till  those  dishonoured  bills  were 
paid  by  the  charterer.  He  could  not  have  had  this  right  unless  he 
had  a  lien  on  the  goods  ;  he  could  not  have  a  lien  on  the  goods  unless 
he  had  in  some  sort  the  possession  of  the  goods ;  here  he  had  no  pos- 
session of  the  goods  whatever.  The  consignor  is  a  bankrupt.  He 
was  the  owner  of  the  ship  for  the  voyage.  He  puts  his  own  goods, 
then,  on  board  his  own  ship,  and  the  master  and  the  crew  ought  to 
have  obeyed  his  orders  for  the  voyage.  Lord  Hardwicke,  in  Paul  v. 
Birch,  says,  '  the  sum  reserved  is  improperly  termed  freight,  for  it  is 


(i)  Fowler  v.  Kymer  or  M'Taggart,  cited  (j)  This  does  not  appear  from  the  report, 

in  the  case  of  Inglis  v.  Ushenoood,  1  East,  but  it  was  admitted  to  be  so  in  the  case  of 

515,  and  3  East,  396.  Saville  v.  Campion,  hereafter  cited. 
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rather  for  the  hire  of  the  ship.'  It  is,  indeed,  more  like  rent  than 
freight.  If,  then,  the  charterer  be  owner  for  the  voyage,  and  if  it  be 
the  duty  of  the  master  and  crew  to  obey  the  owner's  instructions, 
when  the  bankrupt  puts  his  own  goods  on  board  his  own  ship  the 
master  and  crew  ought  to  obey  him  until  the  voyage  is  ended,  which 
is  not  until  a  full  delivery  of  the  goods,  and  until  that  time  the  posses- 
sion of  the  ship  does  not  revert  to  the  owner."  In  this  opinion, 
which  is  said  to  have  occasioned  some  alarm  to  the  shipping  interests, 
Mr.  Justice  Dallas  and  Mr.  Justice  Park  concurred.  That  the  opinion 
of  the  Lord  Chief  Justice  was  much  influenced  by  the  strong  expres- 
sions of  the  charter-party,  "  let  the  vessel  to  freight  to  the  merchant, 
who  hath  accordingly  hired  and  taken  the  same" — was  expressly  stated 
by  him  in  the  course  of  the  argument  of  a  case  which  immediately 
followed. 

In  that  case,  Tate  v.  Meek  (a) ,  the  defendant,  as  owner  of  a  vessel, 
covenanted  by  charter-party  with  A.,  the  freighter,  to  take  on  board 
a  cargo  in  the  Brazils,  and  deliver  the  same  in  England.  A.  cove- 
nanted to  put  the  cargo  on  board,  and  pay  freight  at  a  certain  rate 
rton,  part  in  money  on  the  arrival  of  the  vessel,  and  the  remainder 
bills  at  two  months  after  the  delivery  of  the  cargo.  The  owner 
bound  the  vessel  and  her  freight,  and  the  freighter  bound  the  cargo, 
for  the  due  performance  of  their  respective  covenants.  Part  of  the 
cargo  was  shipped  for  A.,  and  part  for  other  consignees.  The 
defendant  delivered  the  goods  to  the  other  consignees,  on  payment  of 
the  freight,  at  a  less  rate  than  that  contracted  for  by  the  charter- 
party  ;  but  refused  to  deliver  to  the  plaintiffs  the  goods  consigned  to 
A.,  which  he  had  assigned  to  them,  without  their  paying  the  whole  of 
the  freight  due  under  the  terms  of  the  charter-party.  Gibbs,  C.  J., 
in  delivering  the  judgment  of  the  court,  said,  "This  and  the  two 
other  cases  dependent  on  it  stand  on  a  very  different  ground  from 
Hutton  v.  Bragg.  There  was  no  covenant  for  the  delivery  of  the 
goods,  nor  any  question  on  the  effect  of  cross  covenants  for  the  deli- 
very of  the  goods  on  the  one  side,  and  the  payment  of  freight  on  the 
other  side ;  here,  the  shipowner  covenants  that  he  will  deliver  the 
goods  agreeably  to  the  bills  of  lading.  And  the  merchant  covenants 
that  the  freight  and  primage  shall  be  paid  as  follows  :  namely,  3GO/. — 
part  thereof  to  be  paid  in  cash  forthwith,  on  the  day  the  brig  should 
be  reported  inward  at  the  Custom-house,  in  the  port  of  London,  on 
her  return  from  the  voyage ;  and  the  remainder  of  the  freight  and 
primage  to  be  paid  by  a  good  and  approved  bill  or  bills  payable  in 
London,  at  two  months  after  date,  from  the  day  on  which  the  delivery 
shall  be  completed.  The  ship  was  duly  laden  at  Bahia,  and  bills  of 
lading  were  signed,  making  the  goods  deliverable  to  the  freighter  or 
his  assigns,  they  paying  freight  according  to  the  charter-party.  The 
goods  in  question  remained  undelivered  at  the  disposal  of  the  master. 
The  merchants  required  these  goods  to  be  delivered  to  them  without 


(a)  8  Taunt.  280. 
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tendering  any  bill  or  security.  The  question  is,  Whether  the  delivery 
of  the  goods  and  payment  by  a  bill  be  not  concomitant  acts,  which 
neither  party  is  obliged  to  perform  without  the  other  being  ready  to 
perform  the  correlative  act  ?  We  think  they  are  such.  If  the  whole 
cargo  had  been  one  bale  of  goods  there  would  have  been  no  doubt ; 
but  the  difficulty  is,  that  the  remainder  of  the  freight  is  to  be  paid  by 
bills  to  bear  date  from  the  day  of  the  delivery,  and  the  delivery  may 
take  several  days.  We  think  the  captain  might  obviate  this  by  land- 
ing the  cargo  in  his  own  name,  and  tendering  a  bill  for  the  whole 
amount  dated  from  that  day.  We  are  the  more  satisfied  with  this 
judgment,  because  it  not  only  meets  the  justice  of  the  case,  but  the 
parties,  if  dissatisfied  with  it,  have  liberty  reserved  to  turn  the  case 
into  a  special  verdict." 

In  Yates  v.  Railston  (b) ,  the  owner  of  a  vessel,  by  deed  indented, 
granted  and  let  his  ship  to  freight,  and  covenanted  that  he  should 
proceed  in  ballast  to  Miramichi ;  there  take  in  a  cargo  from  the  agents 
of  the  freighter ;  therewith  proceed  to  Liverpool,  Hull,  or  London,  as 
she  should  be  directed  by  the  freighters ;  and  there  make  delivery  to, 
the  freighters.  And  the  freighters  covenanted  to  deliver  the  cargo  to 
the  ship  at  Miramichi,  and  to  pay  the  freight  on  delivery  to  them  at 
her  homeward  port — part  in  money,  and  the  remainder  by  bills  at 
four  months.  In  this  case  the  court  also  determined  in  favour  of  the 
owner's  lien.  Gibbs,  C.  J.,  said,  that  the  same  observation  which  had 
been  made  in  Tate  v.  Meek  applied  here — that  the  delivery  of  the 
cargo  and  the  payment  of  the  freight  were  concomitant  acts,  and  the 
one  could  not  be  required  without  performance  of  the  other. 

In  Yates  v.  Meynell  (c) ,  which  was  a  similar  case  to  Yates  v.  Railston y 
Gibbs,  C.  J.,  gave  the  following  judgment :  "  Here,  also,  the  freight 
is  to  be  paid  on  the  delivery  of  the  goods.  In  all  these  cases  the 
difficulty  exists,  which  I  stated  in  the  first  of  them,  that  the  remainder 
of  the  freight  is  to  be  paid  by  bills,  to  bear  date  from  the  day  of  the 
delivery,  and  the  delivery  may  take  several  days.  But  for  the  reasons 
stated  in  the  first  of  them,  we  are  of  opinion,  in  all  these  cases,  that 
the  owner  of  goods  cannot  require  them  to  be  delivered  without  satis- 
fying the  shipowner  for  the  freight  that  remains  due." 

From  these  cases,  and  particularly  that  of  Yates  v.  Railston,  it  has 
been  rather  hastily  assumed  that  Chief  Justice  Gibbs  was  disposed  to 
recede  from,  or  at  least  materially  qualify,  the  terms  of  his  judgment  in 
the  case  of  Hutton  v.  Bragg.  From  the  judgment  of  Chief  Justice 
Dallas,  in  the  subsequent  case  of  Christie  v.  Lewis  (d) ,  it  distinctly 
appears  that  there  is  no  ground  for  that  assumption.  In  the  case  of 
Yates  v.  Railston,  the  charter-party  certainly  contained  the  words 
"  granted  and  let "  the  ship  for  the  voyage  in  question ;  but  the  con- 
struction of  those  words,  as  an  actual  demise  of  the  ship,  would  have 
been  inconsistent  with  other  stipulations  in  the  charter-party,  which 
clearly  showed  an  intention  that  the  possession  of  the  ship  should  not 
pass  to  the  charterer. 
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In  the  next  case,  that  of  Saville  v.  Campion  (e),  it  was  covenanted 
by  charter-party  that  the  owner  should  take  on  board  his  ship  in 
London  all  such  goods  as  the  freighter  thought  fit  to  load,  and  should 
proceed  therewith  to  Madras,  and  there,  after  delivering  her  outward 
cargo,  receive  from  the  freighter's  agents  a  homeward  cargo,  and 
deliver  the  same  in  London ;  freight  to  be  paid  at  so  much  per  ton 
on  the  registered  tonnage  of  the  ship — 500/.  at  the  expiration  of  six 
months  from  the  date  of  the  charter-party,  a  moiety  of  the  remainder 
by  bills  at  two  months,  and  the  residue  by  bills  at  four  months,  to  be 
delivered  on  the  day  of  the  ship's  arrival  in  the  Thames ;  the  ship  to 
take  her  regular  turn  in  the  East  India  Docks.  It  was  further  agreed 
by  the  owner,  that  such  passengers  as  might  be  required  by  the 
freighter  should  be  conveyed  in  the  ship,  and  that  all  the  cabins, 
except  one,  should  be  for  the  benefit  and  at  the  disposal  of  the  freighter. 
The  freighter  covenanted  to  send  goods  alongside  the  ship,  and  to 
receive  them  from  alongside ;  and  there  was  a  special  clause,  provid- 
ing that  the  freighter  might  appoint  a  person  to  go  out  and  home  as 
supercargo,  and  to  take  upon  himself  the  authority  of  the  commander 
in  the  stowage  of  the  cargo,  but  not  to  interfere  with  the  duties  of  the 
commander  in  any  other  manner,  without  his  leave. 

Lord  Tenterden,  delivering  the  judgment  of  the  Court  of  King's 
Bench,  said,  "  It  was  contended,  that  this  being  a  chartered  ship,  the 
charterer  was  to  be  considered  as  the  owner  for  the  voyage,  according 
to  the  cases  of  Vallejo  v.  Wheeler  (/),  and  The  Trinity  House  v.  Clark  (y); 
and  that,  consequently,  the  merchant  charterer,  being  the  person  in 
the  possession  of  the  ship,  was  also  the  person  in  possession  of  the 
goods  on  board  the  ship,  and  the  defendant,  who  had  thus  parted 
with  the  possession  to  him,  could  not  by  law  have  a  lien  upon  the 
goods  of  which  he  never  in  law  had  the  possession  :  and  the  case  of 
Hutton  and  others  v.  Bragg  was  referred  to  as  an  authority  in  point. 
It  was  observed,  that  although  the  charter-party  in  this  case  did  not 
contain  any  terms  of  demise  or  letting  to  freight,  as  the  instrument 
in  the  case  of  Hutton  and  others  v.  Bragg  was  assumed  to  do,  yet  that 
it  contained  matter  equivalent  to  such  words,  as  a  lease  for  years  of  a 
chattel  real  may  be  made  without  express  words  of  demise — any  words 
plainly  showing  that  the  one  party  is  to  give  up  to  the  other,  and  the 
other  to  take  and  hold  possession  of  the  land  for  a  definite  time, 
being  sufficient  to  constitute  a  lease.  This  latter  proposition  is  un- 
doubtedly true ;  but  upon  an  attentive  consideration  of  the  charter- 
party,  in  the  present  case,  we  find  nothing  either  in  its  language  or 
in  its  object  which  imports  that  the  merchant  charterer  was  to  have 
possession  of  the  ship.  The  whole  instrument  contains  matter  of 
contract  and  covenant  only.  At  the  making  of  the  contract  the  ship 
was  under  the  government  of  Price,  the  master,  as  the  servant  and 
agent  of  the  defendant,  the  owner,  and  so  continued,  in  fact,  during 


(e)  2  B.  &  Aid.  503.     The  reader  is  requested  to  refer  to  the  report;  the   charter- 
party,  which  contains  many  special  provisions,  is  too  long  for  insertion  here. 
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the  whole  voyage.  The  owner  agrees  that  such  passengers  as  may  be 
required  by  the  freighter  shall  be  conveyed  in  the  ship ;  and  that  all 
the  cabins,,  except  one,  shall  be  for  the  benefit  and  at  the  disposal  of  the 
freighter.  The  freighter  agrees  to  send  goods  alongside  the  ship,  and 
to  receive  them  from  alongside ;  and  there  is  a  special  clause/  pro- 
viding that  the  freighter  may  appoint  a  person  to  go  out  and  home  as 
supercargo,  and  to  take  upon  him  the  authority  of  the  commander  in 
the  stowage  of  the  cargo,  but  not  to  interfere  with  the  duties  of  the 
commander  in  any  other  manner  without  his  leave  :  so  that  there  is 
not  any  one  act  to  be  done  on  board  the  ship  by  the  freighter  or  his 
agents,  except  the  stowage  of  the  goods,  which  is  specially  provided 
for.  And  this  special  provision,  as  well  as  the  clause  relating  to  the 
cabins,  would  be  unnecessary  if  it  had  been  intended  that  the  freighter 
should  have  possession  of  the  ship ;  because,  in  that  event,  he  might 
stow  and  place  goods  and  persons  as  and  where  he  himself  should 
choose,  unless  restrained  by  some  special  contract  on  his  part.  The 
charter-party,  in  the  case  of  Hutton  v.  Bragg,  was  in  terms  of  letting 
to  hire.  This  does  not  distinctly  appear  by  the  report ;  but  a  copy  of 
it  was  produced,  and  it  was  admitted  to  be  so  in  the  argument  of  the 
present  cause.  In  the  case  now  before  the  court,  the  charter-party, 
as  has  been  before  observed,  contains  no  such  terms ;  nor  does  the 
nature  of  the  service  require  that  the  merchant  should  be  considered 
temporary  owner  in  any  question  between  him,  or  those  who  represent 
him,  and  the  defendant.  Upon  this  instrument,  therefore,  and  between 
the  parties  to  this  suit,  we  think  the  defendant  had  the  possession  of 
the  ship  and  goods  for  the  voyage,  and  a  lien  on  the  goods  for  the 
stipulated  hire  of  the  ship,  there  being  nothing  to  show  that  the  deli- 
very of  the  goods  was  to  precede  the  payment  of  that  hire  in  cash  and 
bills,  as  provided  by  the  deed." 

The  case  of  Christie  and  others  v.  Lewis  (h),  in  the  Common  Pleas, 
was  the  next  case  on  this  point.  The  owner,  by  charter-party,  granted 
and  to  freight  let,  and  the  merchant  took  and  to  freight  hired,  the  ship 
for  the  voyage.  The  owner  covenanted  that  the  master  should  receive 
on  board  at  London  goods  to  be  sent  alongside  by  the  charterer ; 
deliver  them  from  alongside  at  Newfoundland,  according  to  bills  of 
lading ;  there  receive  and  deliver  at  Demerara  other  goods ;  and  there, 
in  like  manner,  receive  other  goods  and  deliver  them  in  the  London 
Docks,  according  to  bills  of  lading ;  and  that  the  ship's  boats  should 
assist  in  loading  and  unloading,  so  as  the  exclusive  duties  and  opera- 
tions of  the  ship  should  not  be  thereby  impeded.  In  consideration 
whereof,  the  charterer  covenanted  to  send  and  take  goods  from  along- 
side, and  to  pay  for  the  freight  and  hire  of  the  ship  for  the  voyage 
2,600/.,  with  primage,  &c.,  one  quarter  part  thereof  on  delivery  of 
goods  at  Newfoundland,  by  good  bills  at  sixty  days'  sight  on  London, 
mid  the  remainder  by  good  bills  at  two  months'  date  from  the  day  of 
the  ship's  report  inwards  at  the  port  of  London.  The  voyage  was 
performed,  and  goods  of  the  charterer,  and  also  goods  of  third  persons 
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brought  from  Demerara,  under  bills  of  lading,  the  latter  being  de- 
liverable to  the  consignees  on  payment  of  certain  specified  freights 
therein  mentioned,  which  freights  the  defendant  received.  No  bill 
for  the  three  quarters'  freight  per  charter-party  having  been  given  or 
tendered  to  him,  and  a  bill  for  one  quarter,  given  at  Newfoundland,, 
having  been  dishonoured,  the  question  was,  Whether  the  defendant 
had  a  lien  on  the  freight  received  by  him  under  the  bills  of  lading 
from  the  consignees,  for  the  amount  due  to  him  under  the  charter- 
party?  And  the  court,  Dallas,  C.  J.  dissentiente,  held,  first,  that 
notwithstanding  the  words  of  the  grant,  taking  the  whole  charter- 
party  into  consideration,  the  possession  of  the  ship  did  not  pass  to 
the  freighter,  but  remained  in  the  owner ;  and  that  as  the  freight  per 
charter-party  was  to  be  paid  by  him  in  good  bills  prior  to  the 
delivery  of  the  homeward  cargo,  he  had  a  lien  thereon  for  such 
freight.  Secondly,  that  he  had  a  right  to  receive  the  freight  per 
bills  of  lading  from  the  consignees,  and  had  a  like  lien  on  such 
freight  when  so  received. 

This  question  of  lien  next  arose  in  the  case  Faith  v.  The  East 
India  Company  (i) .  It  does  not  appear,  from  the  report,  that  the 
charter-party  contained  any  words  of  demise,  or  any  provisions  incon- 
sistent with  a  mere  contract  for  the  loan  and  use  of  the  ship  for  the 
carriage  of  goods.  Part  of  the  freight  was  also  to  be  paid  on  the 
delivery  of  the  goods,  and  the  master  received  express  instructions 
from  the  owner  ' '  to  sign  all  bills  of  lading  with  the  clause  of  '  freight 
payable  as  per  charter-party.' '  The  court  distinguished,  on  these 
grounds,  the  case  from  that  of  Hutton  v.  Bragg,  and  determined,  as 
to  so  much  of  the  goods  as  were  considered  to  belong  to  the  charterer, 
— viz.,  such  as  had  under  a  collusive  arrangement  been  purchased  on 
his  account,  and  shipped  by  his  agents,  to  whom  he  was  indebted,  and 
made  deliverable  by  bills  of  lading  to  their  agents,  to  whom  he  was 
also  indebted — that  they  were  subject  to  the  lien  of  the  owner  to  the 
full  extent  of  the  freight  due  under  the  charter-party ;  and  that,  r.s 
to  the  goods  of  sub -freighters,  they  also  were  liable  to  the  owner's 
lien  to  the  extent  of  the  freight  due  upon  each  of  those  con- 
signments. 

On  the  identical  charter-party  which  had  been  considered  in  the 
case  of  Saville  v.  Campion,  the  owner's  lien  for  freight  came  again 
under  discussion  before  the  Court  of  Common  Pleas  in  the  case 
of  Campion  v.  Colvin  (k) .  This  case  was  determined,  after  the  decision 
of  Newberry  v.  Colvin,  in  the  Exchequer  Chamber,  had  been  affirmed 
in  the  House  of  Lords.  "I  am  unable,"  said  Tindal,  C.  J.,  "to 
come  to  a  conclusion  different  from  that  at  which  the  court  arrived 
in  Saville  v.  Campion,  Tate  v.  Meek,  and  some  other  cases,  in  which  it 
was  held,  that  an  owner  retaining  the  possession  of  his  ship  has  a  lien 
on  the  cargo  for  the  hire  of  the  ship  under  the  charter-party.  It  has 
been  attempted  to  distinguish  this  case  in  two  particulars  :  first,  that 
this  charter-party  does  not  leave  the  owner  in  possession  of  the 
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ship — and,  if  it  does  not,  he  can  have  no  such  possession  of  the  cargo 
as  to  entitle  him  to  a  lien  for  the  hire  of  the  ship;  further,  that 
according  to  the  decisions,  the  holder  has  only  been  held  entitled  to 
enforce  his  lien  where  the  payment  of  the  freight  for  the  ship  is  to 
accompany  or  precede  the  delivery  of  the  goods.  With  respect  to  the 
possession  of  the  ship,  the  main  reliance  has  been  on  Newberry  v. 
Colvin.  Let  us  see,  then,  whether  this  case  is  distinguishable  from 
Newberry  v.  Colvin.  I  think  it  is  distinguishable  in  most  material 
points :  this  is  the  case  of  an  owner  in  possession  of  the  ship,  who 
covenants  by  his  captain  to  carry  out  goods  to  their  destination,  and 
to  bring  a  cargo  home ;  the  ordinary  case  in  which  the  owner  has  a 
lien  for  the  hire  of  the  ship.  But  such  was  not  the  case  of  Newberry 
v.  Colvin,  where  the  owner  had  parted  with  the  possession  of  the  ship, 
the  charterer  having  taken  her  into  his  service,  and  agreed  to  pay  for 
the  use  and  hire  of  her  a  certain  freight.  We  have,  then,  to  see  here 
whether  the  goods  brought  home  were  to  be  delivered  before  the 
payment  of  the  tonnage  freight  stipulated  for  by  the  charter-party, 
and  it  is  only  necessary  to  look  at  the  terms  of  the  charter-party  to 
see  that  such  is  not  the  case.  In  the  first  place,  the  freight  is  to  be 
calculated  by  the  registered  tonnage  of  the  ship,  perfectly  inde- 
pendent of  the  value  of  the  goods  that  compose  the  cargo ;  in  the 
next,  5007.  of  this  freight  is  to  be  paid  down  at  the  expiration  of  six 
months  from  the  date  of  the  charter-party,  a  moiety  of  the  remainder 
by  bills  at  two  months  to  be  delivered  on  the  day  of  the  ship's  arrival 
in  the  Thames,  and  the  residue  by  bills  at  four  months,  to  be  de- 
livered the  same  day — that  is,  at  a  time  necessarily  anterior  to  the 
delivery  of  the  goods,  if  we  look  to  another  part  of  the  charter-party, 
which  provides  that  the  ship,  after  her  arrival  in  the  Thames,  shall 
take  her  regular  turn  in  the  East  India  Docks  for  the  purpose  of 
such  delivery.  Looking,  therefore,  to  the  intention  of  the  parties,  it 
is  clear  that  the  shipowner  meant  to  insist  on  the  delivery  of  the  bills 
before  the  delivery  of  the  cargo ;  so  that  with  respect  to  the  time  at 
which  the  freight  was  payable,  there  is  no  difference  between  this 
and  the  preceding  cases." 

In  the  case  of  Belcher  v.  Capper  (/),  in  which  it  was  agreed  by 
charter-party  that  the  owners  should  let  and  the  charterer  hire  the 
vessel  for  six  months,  during  which  the  charterer  was  to  possess  the 
entire  and  exclusive  use  and  disposal  of  the  whole  reach  and  burthen 
of  the  vessel,  with  the  exception  of  the  space  occupied  by  the  cabin, 
together  with  room  for  the  usual  accommodation  of  the  crew  and  for 
the  stowage  of  stores  and  provisions  ;  that  the  master  should  receive 
a  full  and  complete  cargo,  and  proceed  therewith  on  such  lawful  voy- 
age or  voyages  as  the  charterer  should  direct  him  to  do ;  that  he 
should  deliver  the  goods  agreeably  to  bills  of  lading ;  that  the  freight 
and  primage  should  be  payable  to  his  order ;  that  the  owners  should 
keep  the  vessel  tight  and  manned  and  provided  with  necessary  stores ; 
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that  the  charterer  should  pay  to  the  owner  at  a  certain  rate  per  ton 
per  month  at  specified  intervals,  and  the  balance  in  cash  on  the  ship's 
final  discharge ;  that  the  charterer  should  have  the  privilege  of  putting 
in  a  master  of  his  own  appointment,  he  finding  the  cabin  with  all 
stores,  the  owner  allowing  whatever  rate  of  wages  he  paid  his  own 
master,  the  owner  not  to  be  responsible  for  the  master's  acts  should 
he  deviate  from  the  charter,  but  the  charterer  to  be  responsible  to  the 
owner  for  the  conduct  and  integrity  of  the  master  while  he  should 
have  the  navigation  of  the  vessel ;  the  decision  was  that  the  possession 
of  the  ship  had  passed  to  the  charterer,  and  that  the  owner  had  no 
lien  for  the  stipulated  hire.  "In  each  case,"  said  Chief  Justice 
Tindal,  after  observing  upon  the  cases  referred  to  in  this  and  the 
following  section,  "  the  whole  contract  must  be  taken  together,  and 
due  effect  given  to  the  several  clauses  that  controvert  or  qualify  each 
other  ;  and  thus  it  often  happens  that  the  same  expressions  will  bear 
different  meanings  and  require  a  different  interpretation  according  to 
the  context  of  the  instrument  in  which  they  are  found.  In  consider- 
ing this  charter-party,  therefore,  we  have  not  relied  implicitly  upon 
the  interpretation  put  by  judges  in  other  cases  on  any  particular 
expression  also  found  in  this  contract;  but  we  have  collected  the 
intention  of  the  contracting  parties  from  the  whole  scope  of  the  instru- 
ment, having  reference  nevertheless  to  the  several  authorities  cited  at 
the  bar  as  guides  to  our  decision ;  and  we  are  satisfied  that  in  this 
particular  case,  according  to  the  terms  of  this  particular  charter,  the 
possession  of  the  vessel  was  given  up  by  the  owners  to  the  charterer 
during  the  continuance  of  the  contract ;  that  the  master  was  in  pos- 
session of  the  cargo  as  agent  for  the  charterer  and  not  as  servant  of 
the  owners ;  that  personal  credit  was  given  to  the  charterer  for  the 
payment  of  the  hire  of  the  vessel,  and  that  no  lien  or  right  of  stoppage 
of  the  goods  was  intended  to  be  reserved  to  the  owners  as  a  security 
for  the  payment  of  the  contract  price.  And  we  come  to  this  conclu- 
sion because  we  find  words  of  demise  large  enough  to  transfer  the 
possession,  if  such  words  were  necessary.  We  find  also  the  owners 
giving  to  the  charterer  the  power  of  appointing  his  own  master  and 
requiring  him  to  be  responsible  for  the  conduct  of  the  master  so 
appointed,  as  he  would  be  for  the  conduct  of  his  own  servant,  and  we 
find  that,  in  fact,  the  master  was  so  appointed  by  the  charterer.  We 
find  further,  that  the  freight  for  the  goods  was  to  be  paid  according  to 
the  bills  of  lading  to  the  master  thus  appointed  by  the  charterer,  for 
the  charterer's  use,  without  any  stipulation  for  its  application  towards 
the  payment  of  the  agreed  price  for  the  hire  of  the  vessel.  And  we 
further  find,  that  according  to  the  terms  of  the  contract  the  parties 
contemplated  that  every  part  of  the  cargo  would  be  delivered  before 
the  balance  reserved  would  become  payable ;  and,  on  the  other  hand, 
we  find  nothing  in  the  contract  that  indicates  any  intention  to  make 
the  delivery  of  the  cargo  depend  upon  the  precedent  or  concomitant 
payment  of  any  portion  of  the  stipulated  freight"  (m) . 

(in)  Faith  v.  East  India  Company  ;  Campion  v.  Colvin,  supra ;  and  Small  v.  Moates, 

9  Bing.  574. 
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In  a  subsequent  case,  though  the  possession  of  the  ship  does  not 
appear  to  have  passed  to  the  charterers,  the  decision  was  against  the 
shipowner  (n) .  By  a  charter-party  between  the  master  of  the  ship  and 
the  charterers,  it  was  agreed  that  (the  cabin,  state-rooms,  and  room 
for  stowage  of  cables,  &c.  and  crew  excepted,)  the  ship  should  take 
on  board  from  the  charterers,  who  were  to  have  the  full  reach  of  the 
hold  from  bulkhead  to  bulkhead,  including  the  half- deck,  a  full  and 
complete  cargo  (the  owners  employing  sufficient  hands  for  that  pur- 
pose), proceed  to  her  destination,  and  there  deliver  the  cargo  agreeably 
to  bills  of  lading ;  in  consideration  whereof  the  charterers  were  to 
deliver  the  cargo  alongside  to  be  laden,  and  cause  it  to  be  received  at 
the  port  of  discharge,  and  "  pay  for  the  use  and  hire  of  the  said  vessel 
for  the  said  voyage  "  a  lump  sum ;  payment  to  be  made  by  the  captain 
receiving  "  such  freight  as  the  charterers  may  have  payable  abroad  as 
per  bills  of  lading,  not  exceeding  one-half,  or  by  an  order  handed 
over  to  him  by  the  charterers  at  their  option,  at  the  current  rate  of 
exchange,  which  order  is  to  be  payable  at  the  port  of  discharge ;  and 
the  balance  to  be  paid  by  the  charterers'  acceptance  payable  in 
London  at  three  months  from  the  day  of  sailing — the  master  at  the 
charterers'  request  to  sign  bills  of  lading  in  the  usual  and  customary 
manner,  and  at  any  rate  of  freight  that  may  be  filled-up  and  made 
payable  in  any  manner  the  charterers  may  choose  without  prejudice  to 
this  charter.  The  vessel  to  be  consigned  to  the  charterers'  agents  at  her 
port  of  discharge."  The  ship  was  put  up  by  the  charterers  as  a  general 
ship,  and  they  having  suspended  payment,  and  bills  given  by  them 
for  part  of  the  lump  sum,  which  they  had  agreed  to  pay  to  the  owner  for 
the  use  and  hire  of  the  ship,  being  dishonoured,  he  claimed  from  the 
shippers  the  freight  payable  by  them  under  bills  of  lading  signed  by  the 
master.  It  was  held  that  he  was  not  entitled  to  it.  "The question/' said 
Wightman,  J.,  delivering  the  judgment  of  the  Court  of  Queen's  Bench, 
' '  is,  whether  the  plaintiff  under  the  circumstances  of  this  case,  is  enti- 
tled to  require  payment  to  himself  of  the  freight  under  the  bills  of  lading. 
That  depends  upon  the  question  whether  the  contract  into  which  the 
master  and  shippers  have  entered  is  made  by  the  master  as  agent  of  the 
charterers  or  as  agent  of  the  shipowner.  Looking  at  the  terms  of  the 
charter-party,  I  find  it  difficult  to  doubt  that  he  is  the  agent  of  the 
charterers  and  not  the  agent  of  the  shipowner.  By  the  terms  of  the 
charter-party,  the  ship  is  let  for  a  particular  voyage,  and  the  charterers 
are  to  pay  the  shipowner  a  lump  freight  for  the  whole  voyage,  and 
the  master,  at  the  request  of  the  charterers,  is  to  make  bills  of  lading  at 
any  rate,  and  payable  in  any  manner,  the  charterers  may  choose,  without 
prejudice  to  the  charter.  This,  therefore,  gives  the  charterers  the 
direct  management  as  to  the  terms  on  which  the  bills  of  lading  are  to 
be  signed.  In  fact  the  bills  of  lading  are  not  signed  in  any  manner 
compromising  the  rights  of  either  party ;  for  all  the  freight  now  in 
question  is  to  be  paid  in  Liverpool  as  per  margin,  and  the  margin 
specifies  only  that  it  is  to  be  paid  within  a  month  of  the  ship's  sailing, 
not  specifying  to  whom  it  is  to  be  paid,  leaving  thus  open  the  question 
who  is  entitled  to  claim  the  freight ;  in  other  words,  whose  agent  the 

(n)  Marquand  v.  Banner,  6  E.  &  B.  322;  25  L.  J.  (N.S.)  Q.  B.  313. 
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master  is.  As  far  as  the  parties  shipping  the  goods  are  concerned, 
there  may  be  an  unnamed  principal  to  whom  they  are  to  look.  But 
when  it  is  once  shown  that  the  master  was  in  fact  agent  only  for  the  char- 
terers, and  this  is  made  known  to  the  shippers,  it  appears  to  me  that 
the  charterers  are  entitled  to  recover  the  freight  under  the  general 
authority  which  the  shipowner  has  conferred  upon  them.  What- 
ever might  have  been  the  result  if  the  charter  had  not  contained 
these  terms,  I  think  it  is  clear  that  the  charter  here  makes  the 
charterers  entitled  to  the  freight." 

It  has  been  observed  (y)  of  this  case,  that,  "  if  sustainable  at  all,  it 
must  rest  upon  the  authority  of  Colvin  v.  Newberry  "  (2)  before  cited ; 
but  the  reasoning  of  Wightman,  J.,  proceeds  upon  the  ground  rather 
of  an  entire  cession  to  the  charterers  of  the  owner's  right  to  the 
freight  to  be  stipulated  by  bills  of  lading,  which  it  appears  to  have 
been  considered  that  the  plaintiff,  who  was  the  principal  owner,  and 
the  master  of  the  ship,  had,  without  any  reservation  of  his  own  right, 
undertaken  to  sign  on  behalf  of  the  charterers,  than  as  in  Colvin  v. 
Newberry,  on  a  change  of  the  ship's  possession.  "  In  effect,''  said 
Crompton,  J.,  f(  the  owner  claims  to  have  a  right  of  lien  contrary  to 
the  contract  under  the  charter-party." 

4.  Of  Cases  in  which  the  Shipowner's  Lien  for  Freight  has  been  held 
to  have  been  limited  by  him. 

We  have  seen,  that  without  entirely  parting  with  the  possession 
of  his  ship,  and  with  the  right  of  lien  for  freight  which  attaches  to  the 
possession  of  it,  a  shipowner  may  so  limit  that  right  as  to  render  it 
inoperative  against  the  goods  of  third  parties,  to  a  greater  extent  than 
has  been  stipulated  by  bills  of  lading  signed  for  their  goods  by  the 
master,  acting  with  his  sanction  on  behalf  of  the  charterer. 

In  the  case  of  Mitchell  v.  Scaife  (a),  an  action  of  trover  for  the 
cargo  of  a  ship  which  the  defendant,  being  part  owner  of  her,  had  let 
for  a  voyage  from  Liverpool  to  Jamaica  and  back  for  a  gross  sum  by 
way  of  freight,  the  master  had  signed  bills  of  lading  for  the  cargo, 
which  belonged  to  a  third  person,  specifying  a  rate  of  freight  amounting 
to  a  less  sum  than  that  mentioned  in  the  charter-party.  ' '  I  am  of  opi- 
nion," said  Lord  Ellenborough,  "  that  the  shipowner  had  no  right  to 
detain  the  cargo  for  more  than  the  freight  mentioned  in  the  bill  of  lad- 
ing. The  plaintiff  is  the  bond  fide  indorsee  of  the  bill  of  lading.  We 
know  that  this  is  an  instrument  which  the  master  has  in  general  autho- 
rity to  sign,  and  the  plaintiff  seems  to  have  had  no  reason  to  suspect  that 
this  authority  was  not  properly  exercised.  Under  such  circumstances, 
the  owner  of  the  ship  cannot  be  heard  to  aver  against  the  contract 
created  by  his  own  agent  through  the  medium  of  the  bill  of  lading." 
"It  is  true,"  said  Richardson,  J., in  the  case  of  Christie  v.  Lewis  (b), 
"  that  the  owner  has  not  a  lien  on  the  goods  mentioned  in  the  bills 

(y)  Per  Cressvvell  and  Willes,  J.  J.,  in         (z)  Ante,  p.  39. 
Gilkison  v.  Middleton,    2    C.   B.  (N.  S.)         (a)  4  Campb.  208. 
134.  (6)  Ante,\>.  247. 
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of  lading  for  all  his  freight  due  on  the  charter-party,  but  he  is  en- 
titled to  the  freight  on  the  bills  of  ladingin  preference  to  the  freighter  " 

«  I  think/'  said  Abbott,  C.  J.,  in  the  case  of  Faith  v.  The  East  India 

Company  (c),  "that  the  owner  of  the  ship  is  entitled  to  a  lien  upon 
the  goods  put  on  board  by  the  different  shippers  abroad  to  the  extent 
of  the  freight  due   upon  each   of  those  consignments  " — "  That  a 
shipper/'  said  Tindal,  C.  J.,  in  the  case  of  Small  v.  Moates,  "  putting 
his  goods  on  board  the  ship,  as  a  general  ship,  upon  the  faith  of  a  bill 
of  lading  signed  by  a  person  whom  the  owner  has  allowed  to  bear  the 
character  of  master,  would  be  entitled  to  receive  his  goods  at  the  end 
of  the  voyage,  upon  payment  of  the  freight  reserved  by  the  bill  of 
lading,  may  be  readily  admitted  as  well  upon  the  reasonableness  of  the 
proposition  itself  as  upon  the  authority  of  decided  cases" — "  I  am  of 
opinion,"  said  Cresswell,  J.,  in  the  case  of  Odams  v.  Avery  (d),  "that 
when  a  ship  is  chartered  as  a  general  ship,  and  the  captain  signs  bills 
of  lading  for  payment  of  a  certain  freight,  the  consignees  cannot  be 
made  liable  for  anything  beyond  that  freight" — "  The  cargo,"  said 
Cockburn,  C.  J.,  in  Gilkison  v.  Middleton  (e),  "being  expressly  made 
liable  for  all  freight  due  under  the  charter-party,  it  follows  that  on  the 
arrival  of  the  ship  there  was  900/.  due  for  freight,  for  which  the  cargo 
was  liable.     If  matters  had  so  remained,  the  owners  clearly  would 
have  had  a  lien  for  that  amount.  But  they  have  by  their  master  become 
parties  to  bills  of  lading  making  the  goods  deliverable  to  the  con- 
signees on  payment  of  certain  specified  freight,  and  the  defendants 
have  made  advances  on  the  faith  of  those  bills  of  lading.     The  owners, 
therefore,  have  by  their  own  act  placed  third  parties  in  a  situation  in 
which  they  would  sustain  prejudice  by  their  insisting  on  the  full  freight 
to  which  they  would  otherwise  have  been  entitled.     That  being  so, 
the  utmost  that  the  plaintiffs  can  be  entitled  to  recover  as  against  the 
consignees  is  the  freight  mentioned  in  the  three  bills  of  lading" — 
"If,"  said  Pollock,  C.  B.,  in  Foster  v.  Colby  (f),  "a  shipowner  so 
conducts  his  business  as  to  permit  the  master  to  sign  bills  of  lading  at 
a  lower  freight  than  that  payable  by  the  charter-party,  in  consequence 
of  which  parties  are  induced  to  make  advances  on  such  bills  of  lading, 
the  shipowner  is  bound" — "  If,"  said  Baron  Martin,  in  the  case  of 
Shand  v.  Sanderson  (#),  "these  goods  were  the  charterer's  goods,  the 
shipowner,  assuming  the  payment  at  two  months  to  be  out  of  the  ques- 
tion, would  have  had  a  right  to  hold  the  goods  till  the  charter-party 
freight  had  been  paid,  but  in  this  charter-party  there  is  a  provision 
that  the  master  shall  sign  bills  of  lading  at  any  rate  of  freight  without 
prejudice  to  the  charter-party ;  and  if  a  third  person  gets  the  bill  of 
lading  for  a  good  consideration,  bond  fide,  he  is  entitled  to  have  the 
goods  delivered  to  him  on  payment  of  the  freight  therein  stipulated 
for"— "With  regard,"  said  Pollock,  C.  B.,  in  the  same  case,  "to  the 
meaning  of  the  clause,   '  without  prejudice  to  the  charter-party/  it 
does  not  mean  that  the  holder  of  the  bill  of  lading  is  to  pay  freight 
according  to  the  charter-party,  but  that  the  charter-party  being  made, 


(c)  Ante,  p.  248.  (/)  3  H.  &  N.  705. 

(d)  19  L.  J.  63.  (0)  4  H.  &  N.  381 ;  28  L.  J.  (N.  S.)  Ex. 
(ej  2  C.  B.  (N.  S.)  134.                                 278. 
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as  a  matter  of  contract  between  the  parties  to  it,  the  master  signing 
bills  of  lading  at  a  less  freight  shall  not  prejudice  the  shipowner's 
right  to  recover  the  charter-party  freight  from  the  charterer." 

The  decision  of  the  courts  in  all  these  cases  was  in  conformity 
with  the  opinions  thus  expressed. 

It  has  been  decided,  on  the  other  hand,  that,  although  the  goods  of 
third  persons  laden  on  the  ship  can  only  be  detained  for  the  sums 
that  they  may  have  agreed  to  pay  the  charterer,  or  that  may  be 
mentioned  in  the  bill  of  lading,  his  own  goods  and  the  goods  of  those 
who  stand  on  his  title,  or  which  are  linked  by  collusive  arrangements 
with  it,  may  be  detained  not  only  for  freight,  properly  so  called,  but 
also  for  a  sum  agreed  to  be  paid  for  the  use  and  hire  of  the  ship,  and 
that  the  bankruptcy  of  the  charterer,  or  any  assignment  or  pledge 
made  by  him  of  his  goods  after  their  shipment,  does  not  deprive  the 
owner  of  his  right  (a) . 

In  some  of  the  cases  (b)  which  have  been  referred  to  in  this  section, 
the  owner's  right  of  lien  for  freight  was  reserved  to  him  by  the 
charter-party  in  express  terms.  The  insertion  of  a  clause  of  this 
kind  will  be  conclusive  in  favour  of  the  owner's  lien,  to  some  extent, 
under  charter-parties  which  without  it  might  on  this  point  be 
of  doubtful  construction ;  but  it  will  not  enable  the  master  to  assert 
against  sub-shippers  a  right  of  lien  on  goods  for  any  greater  amount 
than  is  stipulated  by  the  bill  of  lading  which  he  has  signed,  or  by 
any  contract  between  the  charterer  and  the  shipowner  which,  being 
expressly  referred  to  in  the  bill  of  lading,  is  incorporated  with 
it(c). 

The  owners  in  these  reservations  often  stipulate  that  they  shall 
have  an  absolute  lien  on  the  cargo  for  all  freight,  dead  freight,  and 
demurrage;  and  the  object  of  them  is  rather  to  secure  a  right  of  lien 


(a)  Faith  v.  East   India   Company,  4  the  plaintiff,  who  still  held  the  mate's  re- 

B.   &  A.  630.     Small  v.  Moates,  9  Bing.  ceipt  for  them,  and  between  whom  and  the 

694.     Gledstanes  v.  Allen,  12  C.  B.  202.  charterer  an  agreement  had  taken  place  to 

Kern  v.  Deslandes,  10  C.  B.  (N.  S.)  205;  rescind  the  contract  of  sale,  the  refusal  of  the 

30  L.  J.  (N.  S.)  C.  P.  297.     Shandv.  San-  master  to  re-deliver  the  goods  on  demand, 

derson,  4  H.  &  N.  381 ;  28  L.  J.  (N.  S.)  and  offer  to  pay  all  reasonable  charges,  and 

Ex.278.    In  Thompson  v.  Traill,2C.  &  P.  every  lawful  claim  the  owners  might  have 

334,  Lord  Tenterden  is  reported    to    have  on  the  goods,  was  held  to  be  a  wrongful 

decided,  that  a  master  of  a  ship  who  had  conversion.     Thompson  v.  Small,  1  Com. 

refused  to  re-deliver  goods  to  the  owner  of  B.   Rep.   328.      See    Tindall    v.    Taylor, 

them,  on  the  ground  that  they  were  shipped  4  E.  &  B.  219 ;  24  L.  J.  (N.  S.)  12,  where 

for  a  particular  port  to  which  he   should  it  was  held,  that  a  person  who  has  shipped 

convey  them,  was  not  guilty  of  a  conversion,  goods  in  a  general  ship  is    not  entitled  at 

In  that  case  there   was  no  tender   of  the  pleasure   to    demand   them    back   without 

freight  which  had  begun  to  be  earned,  or  of  payment   of  the  freight.     The   question  of 

any  compensation  for  the  trouble  of  getting  lien  did  not  arise  in   that  case,  for  a  lien 

them  from  the  hold  ;  it  was  a  general  ship,  only  attaches  where  the  freight  had  been 

and  the  master  had  signed  a  bill  of  lading  earned  by  performance  of  the  voyage, 
to  a  different  person.     But  in  an  action  of        (6)  Small  v.  Moates,  9  Bing.  574.    Fos- 

trover  against  the  master  of  a  vessel  char-  ter  v.  Colby,  3  H.  &  N.  705.     Gilkison  v. 

tered  for  a  gross  sum  payable  at  a  future  Middleton,  2  C.  B.  (N.  S.)  134. 
time,  for  goods  which  had  been  sold  to  the         (c)   Smith  v.  Sievelting,±  E.  &  B.  945; 

charterer,  and  shipped  on  his  account,  by  5  E.  &  B.  589. 
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for  the  two  last  claims  than  to  enlarge  the  lien  for  freight  or  ship's 
hire,  which,  within  the  limits  already  explained,  exists  without  any 
stipulation  for  it.  The  meaning  is,  that  wherever  there  can  be  a  lien, 
the  shipowner  is  to  have  it,  and  such  lien  is  to  extend  to  dead  freight 
and  demurrage  (d). 

5.    Cases  in  which  Questions  have  arisen  as   to  the  Waiver  or 
Reservation  by  the  Owner  of  his  Lien. 

The  right  may  exist,  if  it  appears  from  the  instrument  in  any  way 
that  the  payment  is  to  be  made  in  cash  or  bills  before  or  at  the 
delivery  of  the  cargo ;  or  even  if  it  does  not  appear  that  the  delivery 
of  the  cargo  is  to  precede  such  payment. 

On  the  other  hand,  it  may  distinctly  appear  from  the  charter- 
party  that  the  owner,  has  been  content  to  trust  to  the  personal 
responsibility  of  the  merchant,  and  by  fixing  a  specific  term  of  pay- 
ment, before  or  after  the  delivery,  to  waive  his  right  of  lien  (e) . 

If  there  be  a  special  contract  by  the  owner,  or  the  master,  with 
his  authority,  for  a  particular  time  and  mode  of  payment,  and  that 
contract  be  inconsistent  with  the  owner's  right  to  retain  possession  of 
the  goods,  it  will  of  course  defeat  a  claim  to  exercise  such  right  (f) . 


(d)  Per  Watson,  B.,  Foster  v.  Colby,  3 
H.  &  N.  705. 

(e)  Lucas   v.   Nockells,    4    Bing.     729. 
Cowell  v.  Simpson,  16  Vesey,  275.     Chase 
v.  Westmore,  5  M.  &  S.  180.     Crawshaw  v. 
Homfry,  per  Holroyd,  J.,  4  B.  &  Aid.  52. 
Thompson  v.  Small,  1  C.  B.  328.     Alsager 
v.  St.  Katherine's  Dock  Company,  14  M. 
&  W.  794.    Foster  v.  Colby,  3  H.  &  N.  705  ; 
28  L.J.  (N.S.)  81.     Sliand  v.  Sanderson, 
4  H.  &  N.  381  ;  28  L.  J.  Ex  278.  Tamvaco 
v.  Simpson,  34  L.  J.  C.   P.  268;    Exch.   1 
L.  R.  C.  P.  363. 

(/)  In  a  case  already  cited,  and  in  which 
the  master,  being  authorized  by  a  charter- 
party  to  sign  bills  of  lading,  at  such  freights 
as  might  be  required  by  the  charterer  and 
his  agents,  had,  by  bill  of  lading,  made  the 
goods  deliverable  to  consignees,  "  or  their 
assigns,  paying  freight  for  the  said  goods 
here  ;"  and,  in  the  margin, "  freight  payable 
in  Liverpool "  (the  port  of  shipment)  "  one 
month  after  sailing  of  the  vessel,  lost  or 
not  lost;"  the  owners'  lien  for  the  bill  of 
lading  freight  was  upheld  by  the  Court  of 
Common  Pleas.  Gilkison  v.  Middleton, 
ante,  p.  253.  On  the  authority  of  that  case, 
and  in  disregard  of  the  circumstances  which 
had  been  urged  in  argument  as  distinguishing 
it,  the  Court  of  Queen's  Bench,  in  a  case  in 
which,  by  the  bills  of  lading,  the  "  freight  " 
was  "  to  be  paid  by  the  shippers,"  with  a 
memorandum  in  the  margin,  "one  month 
after  sailing,  ship  lost  or  not  lost,"  "  to 
be  taken  from  the  ship's  tackles,  free," — the 
ship  having  been  put  up  by  its  owners  as  a 
general  ship,  and  the  master,  therefore,  their 
agent  only,  in  signing  the  bills  of  lading,  held 
against  assignees  of  them,  that  the  owners 
had  not  waived  their  lien.  Neishv.  Graham, 
8  E  &B.  A  decision,  conflicting  with  the  latter 
of  these  cases,  and  in  which,  as  in  it,  there  was 
no  charter-party,  was,  however,  about  the 
time  of  its  determination,  and  before  it  and 
Gilkison  v.  Middleton  had  been  reported, 


pronounced  by  Lord  Wensleydale,  delivering 
the  judgment  of  the  Judicial  Committee  of 
Privy  Council ;  by  whom  it  was  held,  on  a  bill 
of  lading,  containing  this  form,  "  Freight  for 
the  said  goods  to  be  paid  by  the  shippers ;  " 
and,  in  the  margin,  "  Freight  payable  one 
month  after  sailing,  ship  lost  or  not  lost ;  " 
that,  by  thus  stipulating  for  a  payment  to 
be  made  in  lieu  of  freight  by  the  ship- 
pers, at  a  time  fixed,  irrespective  of,  and 
having  no  reference  to  the  safe  delivery  of 
the  goods  at  their  destination,  the  owners 
had  waived  their  lien.  How  v.  Kerchenert 
11  Mood  P.C.C.,  p.  21.  To  this  decision,  in 
a  case  subsequent  to  the  publication  of  the 
Reports  of  Gilkison  \.  Middleton,  and 
Neish  v.  Graham,  and  in  which,  also,  there 
was  no  charter-party,  the  goods  beiiiir  made 
deliverable  by  the  Mils  of  lading  to  "ship- 
per's order  or  assigns,  he  or  they  paying 
freight  for  them  here  ;  "  and,  in  the  margin, 
"Payable  at  Liverpool"  (the  port  of  ship- 
ment) "  to  E.  M."  (an  appointee  of  the 
owners)  "  one  month  after  sailing,  ship  lost 
or  not  lost"— the  Judicial  Committee,  in  a 
judgment  pronounced  by  Lord  Kingsdown, 
dissenting  from  both  those  cases,  and  treating 
them  as  not  distinguishable  as  respects  the 
point  in  question  from  each  other,  or  from 
the  case  before  the  committee,  adhered. 
Kerchener  v.  Venus,  12  Moore,  P.C.C.  361. 
The  mischief  of  perplexing  the  masters  of 
ships  in  their  dealings  with  the  holders  of 
bills  of  lading,  and  of  misleading  persons 
to  whom  bills  of  lading  may  be  offered 
by  recognizing  a  lien  for  freight  inconsistent 
with  express  stipulations  on  the  face  of  them, 
for  payments,  not  for  the  consideration  exe- 
cuted of  having  carried  the  goods  to  their 
destination,  but,  as  was  said  in  Blalicy  v. 
Dickson,  and  Andrew  v.  Moorhouse,  post, 
pp.  303-4,  "  for  taking  the  goods  on  board, 
in  order  to  their  transportation,"  seems  to 
have  been  the  ratio  decidendi  in  both  the 
cases  above  stated,  to  have  been  determined 
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When  the  payment  is  to  be  made  by  bills,  the  right  of  retention 
continues  until  they  are  given,  and  would,  it  is  conceived,  revive,  in 
case  of  their  dishonour,  before  the  shipowner  had  parted  with  the 
goods  (a) .  Where  the  payment  was  to  be  made  by  approved  bills, 
and  the  owner  objected  to  a  bill  delivered  to  him,  but  afterwards 
uagociated  it,  it  was  held  that  he  thereby  lost  the  benefit  of  his  objec- 
tion, and  his  right  to  retain  the  goods  (h) . 

The  master's  being  turned  out  of  possession  upon  the  vessel's 
being  captured,  will  not  deprive  him  of  his  lien  for  freight  in  case 
of  recapture  (i). 

Where  it  appeared  that  the  goods  had  been  deposited  in  pur- 
suance of  an  Act  of  Parliament,  in  the  East  India  Docks,  or  the 
warehouses  of  the  East  India  Company,  and  notice  given  to  detain 
the  goods  or  their  proceeds  for  the  freight,  by  which  the  lien  of  the 
owner  was  preserved, — the  company  was  considered  to  be  the  agent 
of  the  owner  for  this  purpose  (k) . 

It  has  been  held  that  the  master  may  detain,  by  virtue  of  his 
common-law  lien,  any  part  of  the  merchandise  for  the  freight  of  all 
that  is  consigned  to  the  same  person  (/).  But  if  goods  be  sent 
under  different  contracts  to  be  conveyed  to  different  places,  the  lien 
for  the  freight  of  each  will  only  attach  to  the  goods  in  respect  of  which 
it  has  been  earned  (m) . 

6.  Remarks  on  the  Cases  cited. 

Notwithstanding  the  elaborate  explanation  by  Tindal,  C.  J.,  in 
Belcher  v.  Capper  (n),  of  the  principle  on  which  the  decisions  re- 


by  the  Judicial  Committee.  Provisions 
in  bills  of  lading  making  freight  pay- 
able by  consignees  within  a  fixed  time 
after  shipment,  and  at  the  port  of  shipment, 
are  of  a  nature  to  provoke  inquiry.  They 
•will  generally  be  confined  to  cases,  in  which 
notice  of  their  issue  may  reach  the  master, 
before  he  is  called  upon  to  make  delivery. 
Where  freight  is  payable  to  charterers  under 
bills  of  lading,  the  question  whether  such 
express  stipulations  have  been  made ;  and, 
if  made,  whether  by  authority  of  the  owners, 
aud  binding  upon  them,  must  frequently  be 
a  question  of  construction,  and  without  dis- 
puting the  principle  which  the  cases  in  the 
Privy  Council  establish,  or  that  the  case  of 
Neish  v.  Graham  was  within  its  range,  a 
doubt  may  be  allowable  whether  the  case  of 
Gilkison  v.  Middleton,  was  so.  In  that  case, 
the  authority  given  by  the  charter-party  to  the 
master,  to  "  sign  bills  of  lading  at  any  rates  of 
freight  the  charterers  might  require,  without 
prejudice  to  this  charter-party,"  was  specially 
and  in  the  very  sentence  which  conferred  it, 
qualified,  by  an  express  reservation  of  the 
owners'  lien  on  the  cargo  for  all  freight  due 
to  him  under  the  charter-party  ;  there  was 
no  provision  in  the  charter-party  extending 
that  authority  beyond  the  legal  significance 
of  the  words  "at  any  rates  of  freight;" 
the  cargo  on  which  the  lieu  was  claimed 
belonged  to  the  charterers,  and  there  was 
nothing  in  the  bills  of  lading  to  affect  the 
provision  in  them  making  the  goods  de- 
liverable at  the  port  of  discharge  "  unto 
Messrs.  Middleton  &  Co.  (the  consignees), 
or  their  assigns,  they  paying  freight  for  the 


said  goods,"  except  the  word  "here,"  and 
in  the  margin  the  words  "  payable  at  Liver- 
pool within  a  month  of  the  ship's  sailing, 
lost  or  not  lost,"  which  seem  rather  to  im- 
port a  collateral  agreement  on  the  part  of 
the  consignees,  who  were  in  that  case  repre- 
sented by  a  partner  at  the  port  of  shipment, 
to  pay  if  called  upon,  within  the  time  men- 
tioned, than  an  actual  payment  in  lieu  of 
freight,  or,  as  in  Neish  v.  Graham,  How  v. 
Kerchener,  and  Kerchener  v.  Venus,  the 
liability  to  pay  it,  of  any  one  other  than  the 
consignees  or  their  assigns. 

(g)  Stevenson  v.  Blakeloclt,  1  M.  &  S. 
535,  and  the  observations  of  Gibbs,  C.  J.,  in 
Button  v.  Bragg,  2  Marsh.  339. 

(h)  Horncastlev.  Farran,  3  B.  &  A.  497. 
See  Bdshaic  v.  Bush,  11  C.  B.  191. 

(*)  Ex  parte  Cheesman,  2  Eden,  181. 
"  His  being  taken,"  said  Lord  Northington, 
"  and  by  that  means  out  of  possession,  can 
make  no  difference.  The  owner  received  the 
ship  on  her  arrival  after  the  re-capture  loco 
magistri,  and  as  trustee  for  the  master.  If 
he  had  voluntarily  quitted  possession  of  the 
ship,  that  would  indeed  have  made  a  differ- 
ence." Sect  qucere ;  the  master's  right  of 
lien  is  the  right  of  the  owner. 

(£)  Faith  v.  East  India  Company,  4 
B.  &  A.  630. 

(/)  Sodergren  v.  Flight,  Guild.  Sit.  P. 
Triii.  T.  179fi,  before  Lord  Kenyon  ;  quoted 
6  East,  622.  See  Moeller  v.  Young,  5 
E.  &  B.  755  ;  24  L.  J.  Q.  B.  257  in  Ex.  Ch. 

(m)  Bernal  v.  Pirn,  1  Gale,  17. 

(n)  Ante,  p.  249. 
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ferred  to  in  the  third  section  of  this  chapter  have  proceeded,  it  is 
impossible  not  to  regret  the  uncertainty  introduced,  by  their  almost 
irreconcileable  conflict,  into  the  construction  of  contracts  of  charter- 
party.  The  maritime  law,  as  far  as  it  relates  to  the  owners  and 
masters  of  ships,  is  founded  upon  the  principle  that  the  master  is  the 
servant  of  the  owner.  As  such  servant,  the  master  is  entrusted  with 
authority  over  the  property  in  his  charge  much  more  extensive  than 
that  which  the  lessee  of  a  vessel  for  a  voyage  or  a  term  could  have 
power  to  delegate.  In  our  law,  also,  he  possesses  the  same  authority. 
By  the  master's  contract  with  sub -freighters  the  owner  of  a  chartered 
ship  is  bound ;  by  his  bottomry  bond  the  ship  itself  may  be  pledged 
to  an  extent  much  beyond  the  interest  of  the  charterer ;  to  him  is 
entrusted  the  certificate  of  registry  on  which  the  names  of  the 
proprietors  and  the  incumbrances  on  their  property  in  the  ship 
appear ;  for  losses  occurring  through  his  misconduct,  and  the  mis- 
conduct of  the  mariners  engaged  by  him,  the  owners  are  responsible 
to  the  extent  of  the  value  of  the  ship  and  her  freight ;  and  yet,  when 
it  becomes  necessary  to  enforce  the  ordinary  common-law  security 
for  that  which  alone  makes  a  ship  valuable  to  her  owner — the  freight 
earned  by  her — by  dint  of  subtle  distinctions  between  the  contract  of 
locatio  rei  et  operarum  and  the  contract  of  locatio  operis,  the  pos- 
session of  the  master  is  made  out  not  to  be  the  possession  of  the 
owner.  There  seems,  indeed,  to  be  little  ground  for  wonder,  that,  in 
most  of  the  cases  which  have  been  determined  against  the  shipowner's 
lien  for  freight,  and  against  his  liability  for  the  acts  of  the  master, 
learned  judges  of  eminent  authority  have  been  reluctant  to  acquiesce 
in  the  decision. 

Except  in  the  case  of  a  simple  locatio  rei  (z] — the  lease  at  a  rent 
of  a  ship,  to  be  manned  and  navigated  by  the  lessee, — every  object 
which  a  prudent  merchant  and  a  prudent  shipowner  can  be  supposed 
to  contemplate  on  entering  into  a  contract  of  affreightment,  would 
be  effected  by  considering  the  master  to  be  the  servant  of  the 
owner ;  a  relation  between  them  which  may  well  consist  with  the 
agency  of  the  master  for  the  freighter,  in  his  dealings  with  third 
parties.  The  maritime  law  of  France  is  founded,  like  our  own,  upon 
the  doctrines  of  the  civil  law;  and  the  incidents  to  the  different 
descriptions  of  the  contract  of  hiring  are  not  overlooked  by  the  dis- 
tinguished jurists  whose  works  in  the  French  language  we  are  accus- 
tomed to  consult.  Pothier,  adverting,  in  his  Treatise  on  Charter- 
parties,  to  the  locatio  rei  et  operarum  and  the  locatio  operis,  says, 
that  the  difference  between  them  is  purely  speculative,  and  that  in 
both  the  obligations  of  the  master  and  the  merchant  are  the  same  (a) . 
The  contract  of  charter-party  to  which  the  regulations  of  the  ordinance 
of  Louis  the  Fourteenth,  and  of  the  Code  de  Commerce,  apply,  is  a 
contract  by  which  the  proprietor  of  a  ship  already  manned  and 


(z)  The  charter-parties  of  the  East  India        (a)  Charter-partie,  p.  1,  s.  5,  p.  232. 
Company  appear  to  have  been  of  this  de- 
scription. 
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equipped  for  mercantile  adventure,  engages  to  employ  her  in  the 
service  of  the  freighter  in  the  same  way  that  the  proprietor  of  a  coach 
undertakes  to  carry  goods  or  passengers  from  place  to  place  (b) .  The 
services  of  the  master  and  mariners  are  contracted  for  and  let  with 
the  ship ;  but  they  do  not  cease  to  be  the  servants  of  the  owner,  to 
whom  all  the  rights,  and  among  them  the  right  of  retention  for  his 
freight,  as  well  as  all  the  responsibilities  of  ownership,  attach. 

The  courts  of  the  States  of  the  American  Union  (c) ,  on  the  other 
hand,  in  their  adoption  of  our  refinements,  have  reaped  for  their 
mercantile  communities  all  the  uncertainty  attending  them ;  and 
there  and  here,  as  the  law  now  stands,  it  will  be  useful  for  the 
shipowner  to  remember,  that,  although  the  exercise  of  his  right  of 
lien  may  be  upheld  in  cases  of  doubtful  construction,  an  express 
contract  is  the  surest  and  strongest  ground  upon  which  that  right  can 
rest,  and  that  by  inserting  an  agreement  respecting  it  in  the  charter- 
party,  the  parties  to  it  may,  between  themselves,  obviate  all  difficulty 
upon  the  subject. 

Thus,  where  it  was  expressly  "  agreed  and  understood  between 
the  parties  that  the  ownership  of  the  ship  should  remain  firmly  and 
be  fully  vested  in  the  owner,  and  that  he  should  at  all  times  during 
the  said  intended  voyage  and  service  have  a  full  and  complete  lien 
upon  the  lading  of  the  ship,  as  well  for  all  losses  and  damage  which 
the  said  owner  might  sustain  or  be  put  to  in  consequence  of  the 
nonpayment  of  any  of  the  bills  to  be  given  for  freight  as  for  all 
arrears  of  freight,  &c.,  and  should  have  full  power  and  authority 
to  hold  and  retain  the  said  goods  until  full  payment  of  all  such  losses, 
charges,  damages,  and  arrears  of  freight  paid  for  or  on  account  of  the 
charterer,  and  which  he  of  right  ought  to  bear  and  pay  according  to 
the  true  intent  of  the  charter-party," — the  Court  of  Common  Pleas 
was  of  opinion  that  it  was  not  necessary,  for  the  purpose  of  deciding  a 
claim  of  lien  set  up  by  the  shipowner,  to  consider  whether  the  pos- 
session of  the  ship  remained  in  him,  or  had  passed  to  the  charterer  (d) . 


(&)  Rogron,  Code    de    Commerce,    art.  until  payment,  the  law  giving  him  a  lien  for 

273.  freight.     But  where  the  freighter  hires  the 

(c)  This  highly  vexed  question,  and  so  possession,  command,  and  navigation  of  the 
important  in  its  consequences  to  the  claim  ship  for  the  voyage,  he  becomes  the  owner, 
of  lien,  and  the  responsibilities  of  ownership,  and  is  responsible  for  the  conduct  of  the 
depends  on  the  inquiry,  whether  the  lender  master  and  mariners  ;  and  the  general  owner 
or  hirer  under  a  charty-party  be  the  owner  has  no  lien  for  the  freight,  because  he  is  not 
of  the  ship  for  the  voyage.  It  is  a  dry  the  carrier  for  the  voyage.  This  is  the 
matter-of-fact  question,  who  by  the  charter-  principle  declared  and  acted  upon  in  the 
party  has  the  possession,  command,  and  greatly  litigated  and  ably  discussed  case  of 
navigation  of  the  ship.  If  the  general  Christie  v.  Lewis.  And  it  is  the  principle 
owner  retains  the  same,  and  contracts  to  declared  by  the  supreme  court  of  the  United 
carry  a  cargo  on  freight  for  the  voyage,  the  States  in  Marcardier  v.  The  Chesapeake 
charter-party  is  a  mere  affreightment,  sound-  Insurance  Company,  and  Grade  v.  Palmer, 
ing  iu  covenant:  and  the  freighter  is  not  and  followed  generally  by  the  courts  of  jus- 
clothed  with  the  character  or  legal  respon-  tice  in  this  country.  Kent's  Com.  and  Mer. 
sibility  of  ownership.  The  general  owner,  Law,  Edin. edition,  p.  135  ;  2  Brod.  &  Bing. 
in  such  a  case,  is  entitled  to  the  freight,  and  410;  8  Cranch's  Rep,  49;  8  Wheat.  Rep. 
may  sue  the  consignee  on  the  bills  of  lading  605. 

in  the  name  of  the  master ;   or  he  may        (d)  Small  v.  Moates,  9  Bing.  574. 
enforce  his  claim  by  detaining   the   goods 
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But  even  this  precaution  will  not  enable  tlie  master  to  assert  a 
right  of  lien  on  goods  for  any  greater  amount  of  freight  or  demurrage 
than  is  stipulated  by  the  bill  of  lading  or  by  any  coutract  between  the 
charterer  and  the  shipowner  which  by  words  of  reference  may  be 
incorporated  with  it  (e) . 

In  a  very  recent  case,  where  a  cargo  of  guano  was  re-shipped  in  con- 
sequence of  the  vessel  in  which  it  was  first  loaded  becoming  disabled 
and  incapable  of  conveying  it  to  its  destination,  and  the  captain  of  the 
disabled  vessel  entered  into  a  new  charter-party  with  the  captain  of 
the  vessel  on  board  of  which  the  cargo  was  re-shipped,  a  question  arose 
as  to  the  extent  of  the  captain's  lien  for  freight  under  the  second 
charter-party.     The  defendants  had  chartered  the  ship   Planter  in 
London  to  proceed  from  Liverpool  to  Callao  and  bring  back  a  cargo 
of  guano,  at  70s.  per  ton  freight,  the  master  to  be  supplied  in  the 
Pacific  with  a  sum  not  exceeding  1,500/.,  which  was  to  be  deducted 
from  the  freight  and  the  balance  paid  in  cash  and  by  bills  on  arrival 
at  the  port  of  discharge.    Advances    to   the  extent  of  more   than 
1,000/.  were  made  by  the  defendants'  agents  to  the  captain  in  the 
Pacific.     After  the  Planter  had  sailed  with  her  cargo  she  became  dis- 
abled, and  was  obliged  to  put  back  to  Callao ;  and  her  captain  chartered 
the  Alarm  in  his  own  name  to  convey  the  cargo  to  England  at  70s.  per 
ton.     On  arriving  at  the  port  of  discharge,  the  plaintiff,  who  was 
captain  of  the  Alarm,  demanded  the  whole  freight  at  70s.  per  ton  as 
per  charter-party,  but  the  defendants  claimed  to  deduct  the  advances 
made  to  the  captain  of  the  Planter.     The  cargo  was  by  consent  dis- 
charged without  prejudice  to  the  plaintiff's  lien  upon  it,  and  an  action 
being  brought  for  freight,  the  defendants  paid  into  court  the  balance 
due  upon  the   original   charter-party  between  themselves   and   the 
captain  of  the  Planter,  after  deducting  the  amount  of  the  advances 
made  to  him.      "  A  question/'  said  Cockburn,   C.  J.,  in  delivering 
judgment,    "presents   itself  which   may   be   open   to   some   doubt, 
although   the   original   shipowner   may  be   entitled,    on  account  of 
the  physical  impossibility  of  conveying  the  goods  to  their  destina- 
tion in  the  bottom  originally  contracted  for,  to  employ  another  to 
carry  the  goods  and  receive  the  freight,  can  he,  when  he  parts  with 
the  possession  of  the  goods,  transfer  his  right  of  lien  to  the  substituted 
shipowner  ?     I  by  no  means  desire  to  be  understood  as  saying  that  he 
cannot ;  it  may  be  that  the  same  rule  of  law  which  empowers  the 
original  shipowner,  under  circumstances  of  necessity,  to  tranship  the 
goods,  and  by  sending  them  to  the  place  of  delivery  in  another  ship, 
to  retain  his  right  to  recover  the  freight,  as  against  the  owner  of  the 
goods,  gives  also  at  the  same  time,  as  incidental  to  this  right,  that  of 
transferring  also  the  lien  which  he  would  have  had  upon  the  goods 
for  the  freight,  if  he  had  himself  conveyed  them  to  their  destination. 
But  it  is  not  necessary  to  decide  that  question  in  the  present  case. 
It  is  enough  to  say  that  supposing  the  right  exists  to  transfer  the  lien 


(e)  Ante,  p.  254;  and  see  Smith  v.  Sievcking,  5  E.  &  B.  589;    24  L.  J.  Q.B.  257. 
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under  such  circumstances,  from  one  shipowner  to  another,  at  all 
events  the  first  can  transfer  to  the  other  no  greater  right  of  lien  than 
he  himself  possessed.  The  utmost  that  the  plaintiff  can  claim  if  the 
second  charter  is  considered,  as  it  must  be,  as  one  between  Carlisle 
(the  captain  of  the  vessel)  and  him,  is  to  stand  in  the  shoes  of  the 
original  shipowners,  for  whom  Carlisle  was  acting.  Then,  what  was 
the  lien  which  these  owners  had  at  the  time  that  the  goods  were 
transferred  ?  not  a  lien  on  the  goods  for  the  whole  of  the  freight ;  for 
considerable  advances  had  been  made  on  account  of  the  freight,  and 
the  lien  of  the  owners  of  the  Planter  remained  only  for  the  residue. 
The  defendants  were  entitled  to  demand  the  delivery  of  their  goods, 
had  they  been  in  the  hands  of  the  original  shipowners,  on  the  pay- 
ment of  the  balance,  and  the  lien  of  such  shipowners  could  exist  only 
for  such  balance.  The  plaintiff,  who  is  substituted  for  the  original 
shipowners,  and  stands  in  their  place,  can  be  in  no  better  condition ; 
and,  therefore,  on  the  payment  of  the  balance  due  on  the  original 
charter-party,  the  defendants  were  entitled  to  the  delivery  of  their 
goods  in  whosesoever  hands  they  were  at  the  place  of  delivery.  In 
addition  to  the  sums  paid  on  account  of  freight  to  the  plaintiff,  the 
defendants  claimed  to  deduct  the  amount  of  the  advances  made  to  the 
master  of  the  Planter,  and  on  this  action  being  brought  they  paid  the 
amount  of  the  balance  into  court.  I  am  of  opinion  that  the  plaintiff 
could  have  no  lien  beyond  that  amount  (b)  " 


7.  Regulations  of  the  Merchant  Shipping  Act  Amendment  Act,  1862. 

Where  the  owner  of  any  goods  imported  in  any  ship  from  foreign 
parts  into  the  United  Kingdom  fails  to  make  entry  thereof,  or  having 
made  entry  thereof  to  land  the  same  or  take  delivery  thereof,  and  to 
proceed  therewith  with  all  convenient  speed,  by  the  times  severally 
hereinafter  mentioned,  the  shipowner  may  make  entry  of  and  land  or 
unship  the  said  goods  at  the  times,  in  the  manner,  and  subject  to  the 
conditions  following ;  (that  is  to  say,)  (c) 

(1.)  If  a  time  for  the  delivery  of  the  goods  is  expressed  in  the 
charter-party,  bill  of  lading,  or  agreement,  then  at  any  time 
after  the  time  so  expressed  : 

(2.)  If  no  time  for  the  delivery  of  goods  is  expressed  in  the  charter- 
party,  bill  of  lading,  or  agreement,  then  at  any  time  after  the 
expiration  of  seventy- two  hours,  exclusive  of  a  Sunday  or 
holiday,  after  the  report  of  the  ship  : 

(3.)  If  any  wharf  or  warehouse  is  named  in  the  charter-party,  bill 
of  lading,  or  agreement,  as  the  wharf  or  warehouse  where  the 
goods  are  to  be  placed,  and  if  they  can  be  conveniently  there 
received,  the  shipowner  in  landing  them  by  virtue  of  this 


(b)  Matthews  v.  Gibbs.  30  L.  J.  Q.  B.  (N.  S.)  55. 
(o)  '25  &  26  Viet.  c.  63,  ss.  67-78. 
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enactment  shall  cause  them  to  be  placed  on  such  wharf  or  in 
such  warehouse  : 

(4.)  In  other  cases  the  shipowner  in  landing  goods  by  virtue  of  this 
enactment  shall  place  them  in  or  on  some  wharf  or  warehouse 
on  or  in  which  goods  of  a  like  nature  are  usually  placed  ;  such 
wharf  or  warehouse  being,  if  the  goods  are  dutiable,  a  wharf  or 
warehouse  duly  approved  by  the  Commissioners  of  Customs  for 
the  landing  of  dutiable  goods  : 

(5.)  If  at  any  time  before  the  goods  are  landed  or  unshipped  the 
owner  of  the  goods  is  ready  and  offers  to  land  or  take  delivery 
of  the  same,  he  shall  be  allowed  so  to  do,  and  his  entry  shall 
in  such  case  be  preferred  to  any  entry  which  may  have  been 
made  by  the  shipowner : 

(6.)  If  any  goods  are,  for  the  purpose  of  convenience  or  assorting 
the  same,  landed  at  the  wharf  where  the  ship  is  discharged, 
and  the  owner  of  the  goods  at  the  time  of  such  landing  has 
made  entry  and  is  ready  and  offers  to  take  delivery  thereof, 
and  to  convey  the  same  to  some  other  wharf  or  warehouse, 
such  goods  shall  be  assorted  at  landing,  and  shall,  if  demanded, 
be  delivered  to  the  owner  thereof  within  twenty-four  hours 
after  assortment ;  and  the  expense  of  and  consequent  on  such 
landing  and  assortment  shall  be  borne  by  the  shipowner  : 
(7.)  If  at  any  time  before  the  goods  are  landed  or  unshipped  the 
owner  thereof  has  made  entry  for  the  landing  and  warehousing 
thereof  at  any  particular  wharf  or  warehouse  other  than  that 
at  which  the  ship  is  discharging,  and  has  offered  and  been 
ready  to  take  delivery  thereof,  and  the  shipowner  has  failed  to 
make  such  delivery,  and  has  also  failed  at  the  time  of  such 
offer  to  give  the  owner  of  the  goods  correct  information  of 
the  time  at  which  such  goods  can  be  delivered,  then  the  ship- 
owner shall,  before  landing  or  unshipping  such  goods  under 
the  power  hereby  given  to  him,  give  to  the  owner  of  the  goods 
or  of  such  wharf  or  warehouse  as  last  aforesaid  twenty -four 
hours'  notice  in  writing  of  his  readiness  to  deliver  the  goods, 
and  shall,  if  he  lands  or  unships  the  same  without  such  notice, 
do  so  at  his  own  risk  and  expense. 

If  at  the  time  when  any  goods  are  landed  from  any  ship,  and  placed 
in  the  custody  of  any  person  as  a  wharf  or  warehouse  owner,  the 
shipowner  gives  to  the  wharf  or  warehouse  owner  notice  in  writing 
that  the  goods  are  to  remain  subject  to  a  lien  for  freight  or  other 
charges  payable  to  the  shipowner  to  an  amount  to  be  mentioned  in 
such  notice,  the  goods  so  landed  shall,  in  the  hands  of  the  wharf 
or  warehouse  owner,  continue  liable  to  the  same  lien,  if  any, 
for  such  charges  as  they  were  subject  to  before  the  landing  thereof; 
and  the  wharf  or  warehouse  owner  receiving  such  goods  shall  retain 
them  until  the  lien  is  discharged  as  hereinafter  mentioned,  and  shall, 
if  he  fail  so  to  do,  make  good  to  the  shipowner  any  loss  thereby  occa- 
sioned to  him. 

Upon  the  production  to  the  wharf  or  warehouse  owner  of  a  receipt 
for  the  amount  claimed  as  due,  and  delivery  to  the  wharf  or  ware- 
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house  owner  of  a  copy  thereof  or  of  a  release  of  freight  from  the  ship- 
owner, the  said  lien  shall  be  discharged. 

The  owner  of  the  goods  may  deposit  with  the  wharf  or  warehouse 
owner  a  sum  of  money  equal  in  amount  to  the  sum  so  claimed  as 
aforesaid  by  the  shipowner,  and  thereupon  the  lien  shall  be  dis- 
charged j  but  without  prejudice  to  any  other  remedy  which  the  ship- 
owner may  have  for  the  recovery  of  the  freight. 

If  such  deposit  as  aforesaid  is  made  with  the  wharf  or  warehouse 
owner,  and  the  person  making  the  same  does  not  within  fifteen  days 
after  making  it  give  to  the  wharf  or  warehouse  owner  notice  in 
writing  to  retain  it,  stating  in  such  notice  the  sum,  if  any,  which  he 
admits  to  be  payable  to  the  shipowner,  or,  as  the  case  may  be,  that 
he  does  not  admit  any  sum  to  be  so  payable,  the  wharf  or  warehouse 
owner  may,  at  the  expiration  of  such  fifteen  days,  pay  the  sum  so 
deposited  over  to  the  shipowner,  and  shall  by  such  payment  be  dis- 
charged from  all  liability  in  respect  thereof. 

If  such  deposit  as  aforesaid  is  made  with  the  wharf  or  warehouse 
owner,  and  the  person  making  the  same  does  within  fifteen  days  after 
making  it  give  to  the  wharf  or  warehouse  owner  such  notice  in 
writing  as  aforesaid,  the  wharf  or  warehouse  owner  shall  immediately 
apprise  the  shipowner  of  such  notice,  and  shall  pay  or  tender  to  him, 
out  of  the  sum  deposited,  the  sum,  if  any,  admitted  by  such  notice  to 
be  payable,  and  shall  retain  the  remainder  or  balance,  or,  if  no  sum 
is  admitted  to  be  payable,  the  whole  of  the  sum  deposited,  for  thirty 
days  from  the  date  of  the  said  notice  ;  and  at  the  expiration  of  such 
thirty  days,  unless  legal  proceedings  have  in  the  meantime  been 
instituted  by  the  shipowner  against  the  owner  of  the  goods  to  recover 
the  said  balance  or  sum  or  otherwise  for  the  settlement  of  any 
disputes  which  may  have  arisen  between  them  concerning  such  freight 
or  other  charges  as  aforesaid,  and  notice  in  writing  of  such  pro- 
ceedings has  been  served  on  him,  the  wharf  or  warehouse  owner  shall 
pay  the  said  balance  or  sum  over  to  the  owner  of  the  goods,  and  shall 
by  such  payment  be  discharged  from  all  liability  in  respect  thereof. 

If  the  lien  is  not  discharged,  and  no  deposit  is  made  as  hereinbefore 
mentioned,  the  wharf  or  warehouse  owner  may,  and,  if  required  by 
the  shipowner,  shall,  at  the  expiration  of  ninety  days  from  the  time 
when  the  goods  were  placed  in  his  custody,  or,  if  the  goods  are  of  a 
perishable  nature,  at  such  earlier  period  as  he  in  his  discretion  thinks 
fit,  sell  by  public  auction,  either  for  home  use  or  exportation,  the 
said  goods  or  so  much  thereof  as  may  be  necessary  to  satisfy  the 
charges  hereinafter  mentioned. 

Before  making  such  sale  the  wharf  or  warehouse  owner  shall  give 
notice  thereof  by  advertisement  in  two  newspapers  circulating  in  the 
neighbourhood,  or  in  one  daily  newspaper  published  in  London  and 
in  one  local  newspaper,  and  also,  if  the  address  of  the  owner  of  the 
goods  has  been  stated  on  the  manifest  of  the  cargo,  or  on  any  of  the 
documents  which  have  come  into  the  possession  of  the  wharf  or  ware- 
house owner,  or  is  otherwise  known  to  him,  give  notice  of  the  sale  to 
the  owner  of  the  goods  by  letter  sent  by  the  post ;  but  the  title  of  a 
bond  fide  purchaser  of  such  goods  shall  not  be  invalidated  by  reason 
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of  the  omission  to  send  notice  as  hereinbefore  mentioned,  nor  shall 
any  such  purchaser  be  bound  to  inquire  whether  such  notice  has 
been  sent. 

In  every  case  of  any  such  sale  as  aforesaid  the  wharf  or  warehouse 
owner  shall  apply  the  monies  received  from  the  sale  as  follows,,  and  in 
the  following  order : 

1.  If  the  goods  are  sold  for  home  use  in  payment  of  any  customs 
or  excise  duties  owing  in  respect  thereof : 

2.  In  payment  of  the  expenses  of  the  sale  : 

3.  In  the  absence  of  any  agreement  between  the  wharf  or  ware- 
house owner  and  the  shipowner  concerning  the  priority  of  their 
respective  charges,  in  payment  of  the  rent,  rates,    and   other 
charges  due  to  the  wharf  or  warehouse  owner  in  respect  of  the 
said  goods : 

4.  In  payment  of  the  amount  claimed  by  the  shipowner  as  due  for 
freight  or  other  charges  in  respect  of  the  said  goods : 

5.  But  in  case  of  any  agreement  between  the  wharf  or  warehouse 
owner  and  the  shipowner  concerning  the  priority  of  their  re- 
spective charges,  then  such  charges  shall  have  priority  according 
to  the  terms  of  such  agreement : 

and  the  surplus,  if  any,  shall  be  paid  to  the  owner  of  the  goods. 

Whenever  goods  are  placed  in  the  custody  of  a  wharf  or  warehouse 
owner  under  the  authority  of  this  Act,  the  said  wharf  or  warehouse 
owner  shall  be  entitled  to  rent  in  respect  of  the  same,  and  shall  also 
have  power  from  time  to  time,  at  the  expense  of  the  owner  of  the 
goods,  to  do  all  such  reasonable  acts  as  in  the  judgment  of  the  said 
wharf  or  warehouse  owner  are  necessary  for  the  proper  custody  and 
preservation  of  the  said  goods,  and  shall  have  a  lien  on  the  said  goods 
for  the  said  rent  and  expenses. 

Nothing  in  this  Act  contained  shall  compel  any  wharf  or  warehouse 
owner  to  take  charge  of  any  goods  which  he  would  not  be  liable  to 
take  charge  of,  if  this  Act  had  not  passed ;  nor  shall  he  be  bound  to 
see  to  the  validity  of  any  lien  claimed  by  any  shipowner  under  this 
Act, 

Nothing  in  this  Act  contained  shall  take  away  or  abridge  any 
powers  given  by  any  local  Act  to  any  harbour  trust,  body  corporate, 
or  persons,  whereby  they  are  enabled  to  expedite  the  discharge  of 
ships  or  the  landing  or  delivery  of  goods ;  nor  shall  anything  in  this 
Act  contained  take  away  or  diminish  any  rights  or  remedies  given  to 
any  shipowner  or  wharf  or  warehouse  owner  by  any  local  Act. 
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1.   What  it  is. 

IN  charter-parties,  clauses  are  usually  inserted  purporting  that  it  is 
covenanted  and  agreed  between  the  parties  that  a  specified  number  of 
days  shall  be  allowed  for  loading  and  unloading,  and  that  it  shall  be 
lawful  for  the  freighter  to  detain  the  vessel  for  those  purposes  a  further 
specified  time  on  payment  of  a  daily  sum.  These  clauses  constitute  a 
contract  on  the  part  of  the  freighter  that  he  will  not  detain  the  ship 
for  those  purposes  beyond  the  two  designated  periods ;  and  if  he  does 
so  detain  her,  he  is  liable  to  an  action  on  the  contract  in  the  form 
adapted  to  the  nature  of  the  instrument. 

When  goods  are  shipped  on  board  a  general  ship,  words  are  also 
often  introduced  into  the  body  or  margin  of  the  bill  of  lading,  import- 
ing that  they  must  be  taken  out  of  the  ship  within  a  certain  time,  or 
that  in  default,  a  certain  sum  per  diem  should  be  paid  for  every  day 
afterwards.  In  such  cases  it  has  been  decided,  that  the  person  claim- 
ing and  receiving  the  goods  under  the  bill  of  lading  is  answerable  for 
this  payment. 

The  freighter  in  the  former  case,  and  in  the  latter  the  person  who 
claims  and  receives  the  goods  under  the  bill  of  lading)  is  liable  to  pay, 
for  every  day  beyond  the  time  agreed  upon,  the  sum  specified  in  the 
charter-party  or  bill  of  lading.  This  delay,  and  the  payment  agreed 
upon  for  it,  are  called  demurrage ;  and,  although,  if  a  ship  be  impro- 
perly detained  by  the  freighter  or  consignee  of  goods,  the  owner  may 
have  a  special  action  on  the  case  for  the  damage  resulting  to  him  from 
such  detention  (b) ,  demurrage  properly  so  called  arises  out  of  the  terms 
of  an  express  contract  between  the  shipowner  and  freighter,  in  the 
charter-party  or  bill  of  lading,  or  a  new  and  distinct  contract  between 


(6)  See  Horn  v.  Bensusan,  9  C.  &  P.  709.     See  also  the  observations  of  Lord  Abinger  in 
Kelt  v.  Anderson,  11  M.  &  W.  498. 
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the  master  and  consignee  or  assignee  of  the  bill  of  lading,  claiming 
and  receiving  the  goods  upon  the  title  and  terms  of  it  (c) .  Generally, 
the  consignee  or  assignee  of  a  bill  of  lading  taking  goods  under  it, 
incurs  no  other  liability  than  that  of  the  payment  of  the  freight 
mentioned  in  it ;  and  the  master  of  a  ship  who  has  undertaken  by  bill 
of  lading  to  deliver  goods  to  the  consignee  "  on  payment  of  freight/' 
cannot  maintain  an  action  against  the  consignee  or  assignee  of  the 
bill  of  lading,  on  an  implied  contract  to  pay  demurrage  (d)  j  an  incon- 
venience which  may  be  avoided  by  the  insertion  of  words  in  the  body 
or  margin  of  the  bill  of  lading,  notifying  in  distinct  terms  that  it  is  a 
condition  of  the  contract  to  carry  and  deliver  the  goods  that  the  con- 
signee shall  clear  them  in  a  certain  number  of  days  after  the  ship's 
arrival,  or  pay  so  much  per  day  for  demurrage  (e) .  Sometimes  the 
terms  of  a  charter-party  are  incorporated  by  reference  to  them  in  the 
bill  of  lading ;  most  frequently  as  to  freight  only,  in  which  case  the 
consignee  or  assignee  of  the  bill  of  lading  is  not  bound  by  any  other 
terms  of  the  charter-party  than  those  which  relate  to  freight  If 
the  reference  be  more  comprehensive,  e.  g.  "  against  payment  of  the 
agreed  freight  and  other  conditions  as  per  charter-party,"  and  the 
payment  of  demurrage  be  one  of  those  conditions,  the  claim  and  ac- 
ceptance of  the  goods  upon  a  bill  of  lading  thus  referring  to  them, 
will  be  cogent  evidence  of  a  new  contract  by  the  consignee  or  assignee 
of  the  bill  of  lading  with  the  master  to  pay  demurrage  (/),  though  not 
if  the  demurrage  be  claimed  for  the  detention  of  the  ship  at  the  port 
of  shipment,  before  the  bill  of  lading  is  signed  (y) .  "  Paying  for  the 
said  goods  as  per  charter-party,"  has  been  held  to  mean — paying 
freight  for  said  goods  as  per  charter-party  (h) .  Limited  references  to 
the  charter-party,  e.  g.  "  on  payment  of  freight  as  per  charter-party ;" 
on  payment  of  freight  as  agreed  (i) ;  or  "  on  being  paid  for  freight  the 

sum  of ,  according  to  charter-party,  and,  in  addition,  the  averages 

according  to  maritime  usage  and  custom ;"  have  been  held  not  to 
extend  to  demurrage,  although  in  addition  to  the  last  of  these  forms 
in  the  margin  of  the  bill  of  lading  which  contained  it,  the  words, 
"  There  are  eight  days  for  unloading  in  London,"  were  inserted. 
This  memorandum  was  said  to  be  quite  as  consistent  with  the  owner 
of  the  vessel  looking  for  payment  of  demurrage  to  the  charterer  as  to 
the  consignee  of  the  vessel.  And  it  was  thought  to  be  a  circumstance 
of  considerable  weight  against  the  implying  of  a  contract  to  pay 


(c)  Harmanv.  Gandolphi,  Holt's  N.  P.  Comfort,  10  C.  B.  (N.  S.)  802;  31   L.  J. 
35,  and  Harman  v.   Clark,  4  Camp.  159.  C.  P.  60. 

If  firman  v.  Mant,  ibid.  163.     As  to  where  (/)    Wegener  v.  Smith,  15  C.  B.  285;  24 

the  indebitatus  count  may  be  used,  see  Crop-  L.  J.  C.  P.  25.     These  words  have  been  held 

ton  v.  Pickernell,  16  M.  &  W.  329.  not  to  incorporate  an  exception  in  the  charter- 

(d)  Evans  v.   Foster,   1    B.  &  Ad.  118.  party   as   to   "  acts  of  enemies,"   and  "re- 
Urouncker  v  Scott,  4  Taunt.  1.    Jesson  v.  straint  of  princes."      Russell  v.  Niemann, 
Solly,  4  Taunt.  52.     Stindt  v.  Roberts,  5  17  C.  B.  (N.  S.)  163;   34  L.  J.  (N.  S.)  C.  P. 
Dowl.  &  L.  P.  C.  460;  17  L.  J.  Q.  B.  257.  10. 

But  he  may  against  the  consignor,  Cawthron  (g}  Chappell  v.  Comfort.  10  C.  B.  (N.  S.) 

v.  Trickett,  15  C.  B.  (N.  S.)  754.     Meyer  v.  802  ;  31  L.  J.  C.  P.  58. 

Dresser,  16  C.  B.  (N.  S.)  p.  646.  (h)  Smith  v.  Sieveking,  4  E.  &  B.  945 ; 

(e)  See  the  above  cases,  and  Chappell  v.  24  L.  J.  Q.  B.  257. 

.  (i)   Young  v.  Mocller,  5  E.  &  B.  755. 
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demurrage  by  the  assignee  of  the  bill  of  lading,  that,  beyond  a  dubious 
inference  from  the  memorandum,  it  contained  no  intimation  to  him 
of  any  such  liability. 

It  has  been  held  also  that  a  freighter  who  has  entered  into  a  contract 
to  pay  demurrage,  is  liable  for  it,  although  the  bill  of  lading  had  been 
assigned  before  the  ship's  arrival,  and  the  master  had  parted  with  the 
goods  without  satisfaction  of  his  lien  (/).. 

The  questions  which  arose  in  some  of  these  cases  may  probably  be 
of  less  frequent  recurrence,  for  by  a  recent  statute  it  is  now  enacted — 
"  That  every  consignee  of  goods  named  in  a  bill  of  lading,  and  every 
endorsee  of  a  bill  of  lading,  to  whom  the  property  in  the  goods  therein 
mentioned  shall  pass,  upon  or  by  reason  of  such  consignment  or  en- 
dorsement, shall  have  transferred  to  and  vested  in  him  all  rights  of 
suit,  and  be  subject  to  the  same  liabilities  in  respect  of  such  goods, 
as  if  the  contract  contained  in  the  bill  of  lading  had  been  made  with 
himself"  (i») , 

2.  How  Demurrage  is  to  be  computed. 

The  word  "  days,"  used  alone  in  a  clause  for  demurrage  for  un- 
lading in  the  river  Thames,  is  said  to  be  understood  of  working  days 
only,  and  not  to  comprehend  Sundays  or  holidays  by  the  usage  among 
merchants  in  London  (n)  ;  but  it  is  much  better  to  mention  working 
or  running  days  expressly,  according  to  the  intention  of  the  parties.  If 
there  be  no  usage  to  the  contrary,  and  no  express  exclusion  of  them, 
Sundays  will  be  computed  in  the  calculation  (o).  In  the  absence  of 
express  stipulation  on  the  subject,  they  are  to  be  reckoned  from  the 
time  of  the  ship's  arrival  at  the  usual  place  of  discharge  in  the  port, 
and  not  at  the  port,  although  for  the  purposes  of  navigation  some  of 
her  cargo  may  be  discharged  at  the  entrance  (p) .  If  the  usual  place 
of  discharge  be  a  dock,  they  will  be  calculated  from  the  period  of  her 
arrival  in  the  dock,  and  not  of  her  coming  to  her  berth  (q) .  And 
where  a  collier  which  reached  Gravesend  on  the  9th  of  March  was  de- 
tained there  by  the  harbour-master  until  the  20th,  when  she  received 
an  order  from  him  to  proceed  to  the  Pool — the  ordinary  place  of  dis- 
charge for  such  vessels — it  was  held  that  the  days  of  demurrage  were 
to  be  reckoned  from  her  arrival  there  (r) . 

It  is  competent,  however,  for  the  parties  to  the  contract,  to  fix  a 
particular  place  for  the  discharge  of  the  cargo  other  than  the  usual, 
place  of  discharge  at  the  destined  port,  or  to  provide,  with  a  view  to 
probable  contingencies,  that  the  vessel  shall  discharge  at  one  place 
or  another,  according  to  circumstances,  as  may  be  directed  by  the 
freighter,  or  as  may  seem  best  in  the  discretion  of  the  master :  in 
the  former  case,  the  lay  days  will  run  from  the  ship's  arrival  at 
the  place  so  fixed  upon ;  in  the  latter,  they  will  run  from  the  ship's 


(I)  Harrison  v.  Spaeth,  23  L.  T.  155.  (p)  Brereton  v.  Chapman,  7  Sing.  539. 

(w)  18  &  19  Viet.  c.  Ill,  s.  1.  (g)  Broion  v.  Johnson,  10  M.  &  W.331. 

(n)  Cochran  v.   Retbergh,  3   Esp.  Rep.  (r)  Kell  v.  Anderson,  10  M.  &  W.  498. 

121     '  Parker  v.  Winlow,  7  E.  &  B.  942. 

(o)  Brown  v.  Johnson,  10  M.  &  W.  331. 
Afieman  v.  Moss,  29  L.  J.  Q.  B.  206. 
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arrival  at  the  place  selected  by  the  freighter  or  master,  in  the  exercise  of 
the  option  or  discretion  entrusted  to  him,  although  some  part  of  the 
cargo  may  not  be  discharged  there. 

Where  a  vessel  took  the  ground  on  her  way  to  a  wharf  at  which  she 
was  ordered  to  discharge,  the  lay  days  were  held  not  to  commence  till 
she  got  off  and  reached  it  (s).  But  where  a  vessel  was  to  unload  at  a 
certain  wharf,  or  as  "  near  thereto  as  she  could  safely  get,"  and  she 
was  prevented  from  getting  nearer  to  the  wharf  than  three  hundred 
yards  for  some  days  by  want  of  water,  it  was  held  that  the  master  was 
bound  to  take  his  ship  alongside  the  wharf;  the  object  being  to  pre- 
vent the  expense  of  lighters,,  and  that  the  lay  days  did  not  commence 
until  her  arrival  at  it  (t). 

The  plaintiffs,  owners  of  the  ship  Lusitania  (u),  and  the  master, 
agreed  with  the  defendants  to  convey  a  cargo  to  Oporto,  and  if  the 
master  should  think  it  possible  to  enter  the  port  without  risk  from  the 
batteries,  to  discharge  the  cargo  there ;  but  if  not,  the  master  bound 
himself  to  proceed  off  the  castle  of  the  Foz,  or  to  some  other  point 
near  the  bar  where  the  vessel  could  lay  in  safety,  and  there  discharge 
into  boats,  which  the  freighters  bound  themselves  to  send  alongside 
the  vessel ;  to  be  paid  freight  in  full  for  the  voyage  the  sum  of  475/. ; 
or  if  the  vessel  could  enter  Oporto,  discharge  and  reload  there,  then  in 
lieu  thereof,  the  sum  of  300/. ;  twenty-five  working  days  to  be  allowed 
the  said  merchants  for  unloading  the  cargo ;  lay  days  to  commence 
when  the  ship  was  off  the  castle  of  the  Foz,  or  other  point  where  she 
was  to  be  discharged;  continue  whilst  there,  cease  if  blown  off  the 
coast  by  stress  of  weather,  and  re-commence  when  again  at  anchor  at 
her  station ;  4/.  per  day  demurrage  for  every  day  over  and  above  the 
said  lay  days. 

The  ship  sailed  from  London  on  the  voyage  mentioned  in  the 
charter-party,  and  arrived  off  the  harbour  of  Oporto  on  the  3rd  of 
June.  The  harbour  of  Oporto  is  about  two  or  three  miles  up  the 
river  Douro.  When  the  ship  so  arrived,  the  Miguelites  were  in 
possession  of  batteries  on  each  side  of  the  entrance  of  that  river,  and 
it  was  not  possible  for  her  to  enter  the  port  without  great  risk  and 
danger.  She  was  accordingly  brought  up  in  the  roads,  off  the  castle 
of  the  Foz,  just  beyond  the  range  of  the  Miguelite  batteries.  The 
ship  remained  at  anchor  in  the  roads,  and  delivered  part  of  the  cargo, 
from  time  to  time,  as  it  was  sent  for  by  the  consignee,  until  the  14th 
of  August,  when  strong  winds  and  squally  weather  obliged  the  captain 
to  slip  his  cable,  for  the  preservation  of  the  ship.  He  brought  her 
up  again  to  the  same  anchorage  on  the  next  morning,  and  remained 
there  until  the  18th  of  August,  when,  having  sustained  some  damage 
from  the  impact  of  another  ship,  he,  to  avoid  further  danger,  stood 
out  to  sea,  with  about  one-eighth  of  her  cargo  undischarged.  The 
gale  continuing,  the  Lusitania  could  not  return  to  her  former  anchorage 

(«)  Parker  v.  Winloio,  7  E.  &  B.  942 ;        (u)   Gibbons  v.  Du  Buisson,  1  Bing.  N.  C. 

27  L.  J.  Q.  B.  49.  283;  1  Scott,  133.     See  also  Bailey  v.  De 

(t)  Bastifell  v.  Lloyd,  1  H.  &  C.  388;  la  Arroyave,  7  Ad.  &  El.  919,  and  Jackson 

31  L.  J.  Ex.  413  ;  and  see  Lindsay  v.  Jan-  v.  Galloway,  ante.  p.  199. 
son,  4  H.  &  N.  699;  28  L.  J.  Ex.  315. 
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until  the  25th  of  August.  The  Miguelites  had  then  abandoned  the 
batteries,  and  the  river  was  opened,  but  there  was  not  sufficient  wind 
and  tide  to  enable  the  ship  to  cross  the  bar.  The  next  day,  the 
Lusitania  went  up  the  river,  and  came  to  anchor  in  the  harbour  of 
Oporto,  where  the  residue  of  the  cargo  was  delivered  to  the  order  of 
the  consignee. 

On  these  facts  it  was  contended  for  the  defendants,  that  the  port  of 
discharge  was  Oporto,  and  that  the  lay  days  must  commence  from  the 
time  of  her  arrival  there.  The  plaintiffs  claimed  demurrage  from  the 
expiration  of  twenty-five  days  after  the  arrival  of  the  ship  off  the 
castle  of  the  Foz,  where,  as  they  urged,  she  was  substantially  dis- 
charged. "It  is  contended,"  said  Chief  Justice  Tindal,  <f  that  the 
vessel  was  to  discharge  at  Oporto,  and  that  the  lay  days  were  not  to 
commence  till  she  was  at  the  place  of  discharge ;  but  they  are  not  so 
limited  by  the  language  of  the  charter-party,  for  they  are  to  commence 
at  the  castle  of  the  Foz,  or  other  point  where  the  vessel  is  to  be  dis- 
charged— to  cease  if  the  vessel  be  blown  off  the  coast,  and  commence 
again  on  her  regaining  her  station." 


3.  Construction  of  Stipulations  respecting  Demurrage. 

When  a  ship  is  detained  beyond  the  time  thus  limited  and  ascer- 
tained, the  daily  rate  of  demurrage  mentioned  in  the  charter-party 
or  bill  of  lading  will  in  general  be  the  measure  of  the  damages  to  be 
paid,  but  it  is  not  the  absolute  or  necessary  measure ;  more  or  less 
may  be  payable  as  justice  may  require,  regard  being  had  to  the 
expense  and  loss  incurred  by  the  owner,  and  the  amount  must  be 
settled  by  a  jury  if  the  parties  cannot  agree  (p).  And  when  the 
time  is  thus  expressly  ascertained  and  limited  by  the  terms  of  the 
contract,  the  merchant  will  be  liable  to  an  action  for  damages  if  the 
thing  be  not  done  within  the  time,  although  this  may  not  be  attri- 
butable to  any  fault  or  omission  on  his  part — for  he  has  engaged  that 
it  shall  be  done  (q) .  If  the  merchant  be  the  author  of  the  delay  by 
which  expenses  are  occasioned,  those  expenses  will  fall  upon  him  (r) . 
Many  vessels  are  now  obliged  by  law  to  unlade  at  particular  docks  in 
the  river  Thames ;  and  in  many  cases  the  law  allows  the  importer  to 


(p)  Moorsom  v.  Bell,  2  Campb.  616.  Chamber,  reversing  the  decision  of  the  Court 

(q)  A  charterer  who  had  declined  to  accept  of  Exchequer,   that  he  was  justified  in  so 

the  shipper's  drafts  aud  take  up  bills  of  lading  doing,  and  that  his  owners  were  entitled  to 

in  the  hands  of  the  shipper's  agent,  on  the  recover  for  the  ship's  detention  during  the 

ground  that  the  goods  were  not  acccording  demurrage  days,  and  for  some  days  beyond 

to  contract,  sought  to   escape   liability   for  them  which  were  consumed  in   unloading 

demurrage  by  giving  notice  to  the  master  of  her.     Erichsen  v.  Barktuorth,  3    H.  &  N. 

the  dispute,  and  offering  to  prevent  the  de  •  894;  28  L.  J.  Exch.  95.     See  also  the  elabo- 

lay  of  the  ship  by  receiving  the  cargo  for  rate  judgments  of  Bramwell,  B.,  in  support 

whom   it  might  concern;    but   the  master  of,  and  of  Watson,  B.,  against,  the  decision  of 

having  received  notice  from  the  shipper's  the  court  below  ;  3  H.  &   N.  894;  27  L.  J. 

agent  not  to  deliver  the  goods  except  on  pro-  Exch.  472. 

dnction  of  the  bill  of  lading,  declined  the  (r)  The  Angerona,  Marks,  1  Dods.  Adm. 

offer,  and  it  was   held  in  the    Exchequer  Rep.  382. 
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warehouse  his  goods  at  such  docks  for  a  certain  time  under  security 
given  for  the  payment  of  the  import  duties,  instead  of  removing  them 
into  his  own  custody,  and  discharging  the  duties  immediately ;  which 
is  often  a  matter  of  great  convenience  to  the  importer,  and  has  become 
the  usual  practice.  It  has  sometimes  happened,  from  the  great  resort 
of  vessels  to  these  docks  at  particular  seasons,  that  considerable  delay 
has  taken  place  in  the  unloading,  especially  when  the  goods  are  to  be 
warehoused ;  and  it  has  been  questioned  whether  the  merchant  should 
answer  for  such  delay;  and  according  to  the  principle  above  laid 
down,  it  has  been  twice  held  that  he  must  answer  by  reason  of  the 
terms  of  his  contract.  On  two  occasions  some  stress  was  laid  on  the 
circumstance  of  warehousing  the  goods,  it  being  understood  that,  if 
the  importer  had  chosen  to  take  them  from  the  docks  immediately, 
the  delay  would  not  have  happened  (s) .  On  another  occasion  this 
circumstance  does  not  seem  to  have  been  noticed  (t).  The  general 
rule  appears  to  be,  that  if  the  merchant  covenants  to  do  a  particular 
act  which  it  becomes  impracticable  for  him  to  do,  he  must  answer  for 
his  default,  unless  the  act  be  or  become  contrary  to  the  laws  of  his 
country,  as  a  trading  with  an  enemy. 

The*  case  of  Randall  v.  Lynch  (u)  is  a  leading  case  upon  this 
point.  It  was  an  action  on  a  charter-party  for  a  voyage  to  Lan- 
ceretto  and  back  to  London,  in  which  it  was  covenanted  that  the 
vessel,  after  taking  in  her  lading,  should  proceed  direct  to  the  port  of 
London,  and  upt>n  arrival  at  the  London  Docks,  and  after  regular 
report  at  the  Custom-house,  should  discharge  the  said  cargo,  and 
there  end  and  complete  the  voyage ;  that  forty  days  should  be  allowed 
for  unloading,  loading,  and  again  unloading  the  cargo  ;  and  that  the 
freighter  might  further  detain  the  vessel  at  his  option  for  ten  working 
days,  upon  paying  5/.  per  day  demurrage.  The  breach  alleged  was, 
that  the  freighter  had  detained  the  vessel  in  the  London  Docks  for 
thirty -five  days  beyond  the  ten  days  last  mentioned.  The  defence 
was  in  a  narrative  of  the  circumstances  of  the  case.  It  appeared 
that  the  ship  arrived  from  Lanceretto  in  the  London  Docks  on  the 
]  Oth  of  August,  in  the  year  the  action  was  brought,  and  was  reported 
next  day  at  the  Custom-house.  The  forty  days  stipulated  in  the 
charter-party  for  unloading  the  outward  cargo,  and  loading  and 
unfading  the  homeward  cargo,  expired  on  the  22nd  of  August; 
but  on  account  of  the  crowded  state  of  the  docks,  her  discharge  could 
not  then  be  begun,  and  it  was  not  finally  completed  till  the  6th  of 
October,  being  about  thirty-one  days  after  the  expiration  of  the  ten 
days  during  which  time  she  might  be  kept  on  demurrage  at  5Z.  per 
day.  Under  these  circumstances,  it  was  contended  by  the  counsel  for 
the  defendant  that  this  delay  was  not  in  any  degree  to  be  imputed 
to  him,  but  to  circumstances  over  which  he  had  no  control,  and, 
therefore,  that  he  could  not  be  liable,  where  there  was  neither  wil- 
fulness  nor  negligence.  But  Lord  Ellenborough  held,  that  the  deten- 


(s)  Struck  v.  Tenant,  cor.  Mansfield,  Ch.         (t)  Pandoll  v.  Lynch,  post,  p.  275. 
J.,  Sit.  at  Guildhall  after  Trin.  Term,  1806;         («)  2  Carapb.  356;  and  12  East,  179. 
and  Lee  v.  Yates,  3  Taunt.  387. 
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tion  of  the  ship,  arising  from  the  inability  of  the  London  Dock 
Company  to  discharge  her,  was,  in  point  of  law,  imputable  to  the 
freighter ;  that  the  person  who  hires  a  vessel  must  be  considered  as 
detaining  her,  if  at  the  end  of  the  stipulated  time  he  does  not  restore 
her  to  the  owner,  "  He  is  responsible  for  all  the  various  vicissitudes 
which  may  prevent  him  from  so  doing.  While  the  goods  remained 
on  board  the  vessel  in  the  London  Docks,  it  was  impossible  for  the 
plaintiff  to  make  any  use  of  her ;  and  to  all  intents  and  purposes  she 
was  there  detained  by  the  defendant.  When  she  was  brought  into 
the  docks,  all  had  been  done  which  depended  upon  the  plaintiff,  and 
the  Dock  Company  were  the  defendant's  agent  for  her  delivery.  The 
defendant  was  as  much  responsible  for  a  delay  arising  from  the  want 
of  a  berth,  as  if  it  had  arisen  from  tempestuous  weather,  or  any  other 
cause." 

In  the  case  of  Leer  v.  Yates  (u) ,  a  general  ship  took  brandies  on 
board  under  bills  of  lading,  which  allowed  twenty  lay  days  for  the 
delivery  of  the  goods  in  London,  after  arrival,  and  stipulated  for  4/. 
per  day  demurrage  afterwards.  Certain  of  the  consignees  choosing 
to  have  their  goods  bonded,  the  vessel  could  not  make  her  delivery  at 
the  London  Docks  until  forty-six  days  after  the  twenty  days ;  and 
some  of  the  goods  which  were  undermost  could  not,  though  demanded, 
be  taken  out  till  the  upper  tiers  were  cleared.  The  Court  of  Common 
Pleas,  notwithstanding,  decided  that  each  of  these  consignees  was 
liable,  on  a  general  count  for  demurrage,  to  pay  the  41.  per  day  for 
the  forty-six  days.  Chief  Justice  Mansfield  said,  "  I  was  struck  with 
the  argument  that  it  was  not  the  fault  of  the  defendant,  but  the  fault 
of  the  plaintiff  himself  that  these  goods  could  not  be  got  out  until 
other  goods  which  lay  above  them  were  delivered.  But  it  is  not,  in 
truth,  the  fault  either  of  the  plaintiff  or  the  defendant  that  the  goods 
could  not  be  taken  out.  There  can  only  be  so  many  goods  on  the 
top  of  the  vessel  as  the  proper  stowage  of  the  goods  will  allow — 
therefore,  all  the  others  must  be  at  the  bottom;  and  as  this  is  a 
general  ship,  and  the  goods  do  not  all  belong  to  the  same  consignee, 
the  goods  of  some  of  the  consignees  must  be  undermost.  If  this 
argument  would  avail,  therefore,  that  the  captain  was  not  entitled  to 
demurrage  for  the  goods  which  were  not  uppermost,  it  would  restrain 
the  contract  for  demurrage  to  the  few  persons  whose  goods  were  at 
top ;  but  that  construction  would  be  contrary  to  the  positive  contract, 
for  it  is  impossible  to  get  out  of  the  words  of  this  bill  of  lading." 

A  general  ship  (x)  took  some  silks  on  board  to  carry  from  Rotterdam 


(u)  3  Taunt.  387.  discharge  with  reasonable  diligence — that  he 

(x)  Harman\.Gandolphi,VLo\t,'N.P.35.  was  not  entitled  at  all  events  to  the  same 

But  see  the  cases  of  Rogers  v.  Hunter,  2  C.  number  of  days  after  the  goods  can  be  got 

&  P.  601  j  Dobson  v.  Droop,  4  C.  &  P.  112.  at  as  is  specified  in  the  contract,  but  to  a 

In  the  former,  Lord  Tenterden  held,  that  if  reasonable  time  to  be  determined  according 

the  merchant  be  prevented  from  discharging  to  the  circumstances.     In    the  latter  case, 

\vithinthestipulatedrunningdaysbyreason  Lord  Tenterden  directed  the  jury  that  the 

of  other  goods  being  placed  above  his,  he  defendant  (the  consignee)  was  not  liable  for 

must,   when  that  obstruction    is  removed,  demurrage  unless  he  suffered  the  goods  to 
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to  London  on  defendants  account,  and  upon  the  margin  of  the  bill  of 
lading,  which  he  accepted,  was  written,  "  the  consignee  to  clear  the 
goods  in  fourteen  running  days  after  her  arrival  in  port,  or  to  pay  4/. 
per  diem  for  demurrage."  The  defendant  applied  for  and  was  ready 
to  receive  his  goods  within  the  running  days,  but,  being  undermost  in 
the  vessel,  the  delivery  thereof  could  not  be  made  until  some  days 
afterwards.  "  The  consignee,"  said  Chief  Justice  Gibbs,  "  by  taking 
to  the  goods,  contracts  with  the  owners  of  the  vessel  to  perform  the 
terms  upon  which  they  have  undertaken  to  convey  and  deliver  them. 
Those  terms  are  expressed  in  the  bill  of  lading,  and  the  defendant,  by 
claiming  and  receiving  the  silks  under  the  bill  of  lading,  has  acceded 
to  those  terms.  Each  consignee  undertakes  to  clear  away  his  goods 
in  a  certain  time ;  and,  although  by  the  default  of  others  he  is  pre- 
vented from  so  doing,  he  is  liable  to  pay  demurrage  by  the  terms  of 
the  contract,  unless  the  delay  be  occasioned  by  the  fault  of  the 
captain  or  his  crew." 

"The  merchant,"  according  to  the  language  of  Lord  Ellen- 
borough  (y),  "  is  the  adventurer  who  chalks  out  the  voyage,  and  is  to 
furnish  at  all  events  the  subject  matter  out  of  which  the  freight  is  to 
accrue."  And  upon  this  principle  it  was  held,  that  a  merchant  who 
had  covenanted  to  furnish  a  cargo  at  Gibraltar  within  a  limited  time, 
but  was  prevented  from  doing  so  by  a  prohibition  of  intercourse  with 
the  shore  on  account  of  an  infectious  disease,  was  answerable  in 
damages  to  the  owner.  This  subject  will  be  more  fully  noticed  in  a 
following  chapter  (z) .  But,  on  the  other  hand,  where,  by  the  terms  of 
the  contract,  the  merchant  was  to  be  allowed  the  usual  and  customary 
time  to  unload  the  vessel  at  her  port  of  discharge,  it  was  held  that  he 
was  not  answerable  for  a  delay  of  this  sort,  although  great  part  of  it 
was  owing  to  his  election  to  warehouse  and  bond  the  goods,  that 
appearing  to  be  the  usual  practice  with  regard  to  cargoes  of  the  like 
description  (a) .  The  same  law  was  laid  down  with  respect  to  a  con- 
signee of  goods  sent  in  a  general  ship  without  any  stipulation  on  this 
subject  in  the  bill  of  lading  (b). 

In  conformity  with  these  decisions,  it  has  been  determined,  that 
delays  in  loading  a  vessel  beyond  her  running  days,  occasioned  by 
frost  (c) ,  or  by  the  prohibition  of  a  foreign  government  to  export 
the  stipulated  cargo  (d),  or  by  Custom-house  regulations  or  re- 
straints (e),  or  by  unlawful  seizure  of  part  of  the  cargo  by  Custom- 
house officers  (/),  or  by  alterations  in  the  ship  necessary  to  re- 


remain  on  board  after  the  time  stipulated  (b)  Burmester    v.  Hodgson,   2   Campb. 

for,  when  he  might  have  got  them  sooner.  483  ;  post,  274 

And  see  a  more  full  report  of  Lord  Tenter-  (c)    Barrett  v.  Dutton,  4  Campb.  333 ; 

den's  observations  in  those  cases  at  pp.  275,  otherwise  if  ship  detained  by  frost  after  she 

276.  is  fully  loaded.     Pringle  v.  Mollett,  6  M. 

(y)  Barter  v.  Hodgson,  3  M.  &  S.  267.  &    W.    80;    Kearon    v.    Pearson,    7    H. 

(z)  On  the  Dissolution  of  Contracts,  post,  &  N.  386  ;  Bastifell  v.  Lloyd,  1  H.  &  C.  388. 

part  4,  ch.  12.  (d]    Blight  v.'Page,  3  B.  &  P.  295. 

(a)  Rogers  v.  Forrester,  2  Campb.  483.  (e)  Hill  v.  Idle,  4  Campb.  137. 

(f)Bessy  v.  Evans,  4  Campb.  131. 
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ceive  the  cargo,  the  shipment  of  which  was  to  be  at  the  shipper's 
expense,  are  misfortunes  and  casualties  which  fall  upon  the  freighter  (g). 
He  might  have  protected  himself  by  express  stipulation.  He  might 
have  limited  his  engagement  to  pay  demurrage  to  cases  of  wilful  or 
negligent  detention.  For  delays  occasioned  by  the  wrongful  act  of 
others,  he  has  his  remedy  against  them ;  but  unless  they  be  caused  by 
the  shipowner  himself,  the  freighter  or  consignee  must  pay  demurrage 
according  to  his  contract  (h). 

It  is  no  answer  to  this  clainTfor  the  consignee  to  allege  that  he  did 
not  receive  notice  of  the  arrival  of  the  ship  (i)  within  the  time  stipu- 
lated by  the  bill  of  lading  for  the  discharge  of  the  cargo,  for  it  is  his 
duty  to  inquire  for  and  watch  the  ship's  arrival ;  or.  that  he  did  not 
receive  the  bill  of  lading  in  time,  and  that  the  master  insisted  on  its 
being  produced,  or  on  an  indemnity,  for  the  master  had  a  right  so  to 
insist  for  his  own  protection  (k)  ;  but  if  the  delay  was  occasioned  by 
the  refusal  of  the  owner  to  allow  the  ship  to  be  unloaded  (/),  or  by 
his  neglect,  or  even  inability,  from  unavoidable  accident,  to  obtain 
the  necessary  clearances  for  sailing  (which  it  is  his  duty  to  obtain) , 
then  he,  and  not  the  freighter,  is  the  cause  of  the  delay,  and  must 
bear  the  loss  resulting  from  it  (m),  unless  indeed  he  omitted  to  apply 
for  them  at  the  request  of  the  freighter  or  consignee  (n) , 

The  owner  has  no  claim  of  this  sort  for  a  delay  occasioned  by 
an  hostile  occupation  of  the  destined  port,  although,  after  such  delay, 
it  may  be  found  expedient  entirely  to  abandon  the  voyage,  and  thereby 
the  whole  employment  of  the  ship  becomes  unprofitable  (6) . 

Where  by  a  charter-party  seventy  days  were  to  be  allowed  a  ship, 
which  was  to  touch  and  take  in  goods  at  several  ports,  for  loading, 
discharging,  and  reloading,  it  was  held  that  the  word  reloading  limited 
the  discharge  to  a  time  before  reloading,  and  that  therefore  the  limit  of 
days  did  not  apply  to  the  time  taken  up  in  unloading  the  cargo  at  the 
end  of  the  voyage  (p) . 

But  when  a  charter-party  for  a  voyage  from  Genoa,  where  the  ship 
was,  to  Monte  Video,  and  thence  to  Callao  and  the  Chincha  Islands, 
and  back  to  a  port  of  the  United  Kingdom,  after  specifying  certain 
running  and  lay  days,  contained  this  proviso,  "should  the  vessel 
be  unnecessarily  detained  at  any  other  period  of  the  voyage, 
such  detention  to  be  paid  for  by  the  party  delinquent  to  the 
party  observant  at  a  specified  rate  of  demurrage"  —  it  was  held 


(g)  Barker  v.  Hodgson,  3  M.  &  S.  270.  charterers  who  refused  to  take  to  the  cargo 

(h)  Beech  v.  Balleras,  29  L.  J.  Q.  B.  on  the  ground  that  it  had  not  been  shipped 

261.  by  their  factors  abroad,  were  liable  for  de~ 

(i)   Harmon  v.   Clarke,  4  Catnpb.  159;  murrage. 

Harman  v.Mant,  4  Camph.  234.  (m)  Barrett  v.  Dutton,  4  Campb.  333; 

(£)  Jesson  v.  Solly,   4    Taunt.  52;    see  and  see  Kearon  v.  Pearson,  7  H.  &  N.  386; 

ante,  p.  224.  31  L.  J.  Ex.   1,  as  to  a  stipulation  for  the 

(Z)  Benson  v.  Blunt,   1  Gale  &  D.  449.  loading  of  the  cargo  with  the  usual  despatch. 

See  Erwhsen  v.  Blunt,  3  H.  &  N.  894;  28  (n)  Furnell  v.  Thomas,  5  Bing.  188. 

L.  J.  Ex.  95,  where  it  was  held  by  the  Court  (o)  Liddard  v.  Lopez,  10  East,  526. 

of  Exchequer  Chamber,  reversing  the  de-  (p)  Siceeting  v.  Darthez,  23  L.  J.  C.  P. 

cision  of  the  Court  of  Exchequer,  that  the  131. 
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that  the  words  "  other  period  of  the  voyage  "  did  not  include  Genoa, 
and  that  a  detention  there  was  not  within  that  clause  (q) . 


4.  How  Demurrage  is  regulated  by  Usage,  in  the  absence  of  Express 

Stipulations. 

For  the  eventual  hardship  or  unprofitableness  of  the  engagement 
into  which  the  merchant  or  freighter  has  entered,  he  has  himself 
alone  to  blame ;  the  law  in  all  these  cases  does  but  enforce  the  per- 
formance of  his  own  contract.  He  might  have  bound  himself  by 
terms  less  stringent,  and  capable  of  a  more  liberal  interpretation  in 
his  favour ;  or,  by  avoiding  all  express  stipulations  on  the  subject,  he 
might  have  allowed  the  law,  in  case  of  dispute,  to  determine,  with 
reference  to  the  course  of  the  particular  trade,  or  the  usages  of  the 
particular  port,  what  would,  under  all  the  circumstances  of  the  case, 
be  reasonable  and  just. 

Thus,  where  in  a  charter-party  it  was  covenanted  that  the  freighter, 
the  defendant,,  should  unload  the  ship  within  the  usual  and  accustomed 
time,  it  appeared  that  the  ship  Margaret  entered  the  London  Docks 
with  her  homeward  cargo  on  the  25th  of  August,  and  was  reported 
the  following  day ;  on  the  31st  of  the  same  month,  her  cargo,  con- 
sisting of  wines,  was  bonded  by  the  defendant,  and  he  was  ready  to 
have  received  it  if  it  could  have  been  unloaded,  but  on  account  of 
the  crowded  state  of  the  London  Docks  at  this  time  the  ship  could 
not  get  a  berth  till  the  20th  of  October,  and  was  not  fully  discharged 
till  the  26th  of  that  month.  If  the  duties  had  been  immediately  paid 
upon  the  wines,  they  might  have  been  landed  in  a  much  shorter  time ; 
but  the  superintendent  of  the  London  Docks  said  he  had  never,  since 
the  bonding  system  was  introduced,  known  a  cargo  of  wines  brought 
by  a  ship  so  large  as  the  Margaret  landed  and  delivered,  but  that 
such  cargoes  had  always  been  bonded.  It  was  contended  that  the 
duties  ought  to  have  been  immediately  paid — that  the  freighter  was 
liable  for  the  detention  of  the  ship  beyond  the  time  when  she  might 
have  been  discharged ;  and  the  case  of  Randall  v.  Lynch  was  cited  as 
an  authority  for  that  position.  But  Lord  Elleiiborough  said,  "  In 
that  case  a  specific  period  of  forty  days  had  been  fixed  by  the  charter- 
party  for  loading  and  unloading  the  cargo.  The  stipulation  in  the 
present  case  is,  that  the  freighter  shall  be  allowed  the  usual  and  cus- 
tomary time  to  unload  the  ship  in  her  port  of  discharge.  The  question 
therefore  is,  What  is  the  usual  and  customary  time  for  a  ship  to  un- 
load a  cargo  of  wines  in  the  port  of  London  ?  The  answer  seems  to 
be,  when  the  ship  gets  a  berth  by  rotation,  and  the  wines  can  be  dis- 
charged into  the  bonded  warehouses.  The  wines  might  have  been 
landed  sooner  by  an  immediate  payment  of  the  duties ;  but  since  the 


(q)  Valente  v.  Gibls,  6  C.  B.  (N.  S.)  270.     See  also  Crow  v.  Falk,  8  Q,  B.  467.    Bruce 
v.  Nicolopulo,  24  L.  J.  Ex.  321. 
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bonding  system  was  introduced  this  has  ceased  to  be  the  usual  and 
customary  mode  of  unloading  a  cargo"  (c). 

Thus,  again,  in  the  case  of  Burmester  v.  Hodson  (d),  the  defendant 
was  the  consignee  of  a  cargo  of  brandy  from  Charente  to  London,  by 
the  ship  Athalia,  of  which  the  plaintiff  was  the  master.  The  bill  of 
lading  contained  no  stipulation  for  demurrage,  or  for  unloading  the 
brandy  in  any  specified  time.  The  ship  entered  the  London  Docks  on 
the  19th  of  August,  1809,  but  as  the  docks  were  extremely  crowded, 
and  the  brandy  was  to  be  bonded,  she  was  not  able  to  begin  to  unload 
until  the  llth  of  October,  and  did  not  discharge  the  whole  of  her 
cargo  until  the  19th  of  the  same  month,  making  a  period  of  sixty- 
three  days  from  the  time  she  entered.  Evidence  was  given  of  an 
invariable  practice  to  bond  cargoes,  and  that  when  the  docks  were 
not  over-crowded,  twenty  or  twenty-three  days  were  a  sufficient  space 
of  time  for  unloading.  The  plaintiff  insisted  that  he  was  entitled  to 
a  compensation  in  the  nature  of  demurrage,  from  the  time  the  ship 
might  have  been  unloaded  till  she  was  completely  discharged. 

But  Mansfield,  C.  J.,  said,  "  This  case  cannot  be  distinguished  from 
Rogers  v.  Forrester.  Here,  the  law  could  only  raise  an  implied  pro- 
mise to  do  what  was  there  stipulated  for  by  an  express  covenant — 
namely,  to  discharge  the  ship  in  the  usual  and  customary  time  for 
unloading  such  a  cargo.  That  has  been  rightly  held  to  be  the  time 
within  which  a  vessel  can  be  unloaded  in  her  turn  into  the  bonded 
warehouses.  Such  time  has  not  been  exceeded  by  the  defendant.  If 
the  brandies  were  to  be  bonded,  they  could  not  be  unloaded  sooner ; 
and  the  defendant  seems  to  have  been  as  anxious  to  receive  as  the 
plaintiff  was  to  deliver  them." 


5.   When  Demurrage  ceases. 

The  payment  of  demurrage,  stipulated  to  be  made  while  a  ship  is 
waiting  for  convoy,  ceases  as  soon  as  the  convoy  is  ready  to  depart ; 
and  such  payment,  stipulated  to  be  made  while  a  ship  is  waiting  to 
receive  a  cargo,  ceases  when  the. ship  is  fully  laden,  and  the  neces- 
sary clearances  are  obtained,  although  the  ship  may  in  either  case 
happen  to  be  further  detained  by  adverse  winds  or  tempestuous 
weather,  or  by  ice  (e) ;  and  if  the  ship  has  once  set  sail  and  departed, 
but  is  afterwards  driven  back  into  port,  the  claim  of  demurrage  is 
not  thereby  revived  (/) . 

By  a  charter-party,  the  owner  covenanted  that  the  ship  should 
take  a  cargo  at  a  port,  and  proceed  with  the  first  convoy  that  should 
sail  for  England  fourteen  working  days  after  she  was  ready  to  load ; 
and  the  merchant  covenanted  to  load  and  despatch  her  within  fourteen 
days  after  notice  that  she  was  ready  to  load,  with  liberty,  however,  to 


(c)  Rogers  v.  Forrester,  2  Campb.  483.       See  further  as  to  waiting  for  convoy,  Mar- 

(d)  2  Campb.  488.  shall  v.  De  la  Torre,  1  Esp.  367. 

(«)  Lannoy  v.   Werry,  2  Bro.  P.  C.  60.         (/)  Jamicson  v.  Laurie,  6  Bro.  P.  C. 

p.  472,  2nd  ed. 
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detain  her  fifteen  running  days  after  the  expiration  of  the  fourteen, 
paying  four  guineas  per  day  demurrage.  The  first  convoy  sailed  after 
the  fourteen  days  were  expired,  but  before  the  termination  of  the 
additional  fifteen  days.  No  other  convoy  sailed  until  nearly  two 
months  after  the  first.  Under  these  circumstances,  the  owner  sued 
the  merchant  for  the  demurrage,  and  also  for  compensation  for  the 
detention  of  the  vessel  beyond  the  fifteen  days ;  but  it  was  held  that 
the  merchant  was  not  liable  for  the  latter,  and  that  the  parties  were 
in  the  same  condition  at  the  end  of  the  fifteen  days  as  they  would 
otherwise  have  been  in  at  the  end  of  fourteen  days  (g) . 


6.  Remarks  on  Cases  relating  to  Demurrage. 

The  decisions  in  Randall  v.  Lynch,  Leer  v.  Yates,  and  the  cases 
which  followed  upon  them,  have  been  the  subject  of  much  doubt  and 
controversy  among  merchants  and  lawyers.  That  the  consignee  of 
goods  brought  by  a  general  ship  should  be  liable  for  the  delay  of 
those  for  whose  diligence  he  has  not  stipulated — over  whom  he  has 
no  control — between  whom  and  himself  there  is  no  connexion  but 
that  which  the  contract  of  the  shipowner  with  them  has  created, 
does  certainly  appear  a  case  of  peculiar  hardship.  Why  should  one 
man  pay  for  the  neglect  of  another  ?  Because,  it  is  answered,  he  has 
contracted  to  do  so.  But  the  question  is,  Whether  it  be  not  a  con- 
dition of  the  contract  into  which  he  has  entered,  to  clear  the  goods 
within  the  time  specified  in  the  charter-party  or  bill  of  lading,  that 
the  master  should  be  ready  to  deliver  them,  and  whether  that  con- 
dition can  be  considered  as  performed,  while  the  goods,  without  any 
fault  of  the  merchant,  continue  inaccessible  ? 

Lord  Tenterden,  on  one  occasion  (h] ,  adverting  to  these  decisions, 
expressed  himself  as  follows : — "  I  have  great  difficulty  in  saying, 
that  when  the  consignee  has  had  no  opportunity  of  taking  his  goods 
within  the  time  stipulated,  he  is  bound  by  the  contract  to  pay  for  not 
doing  so ;  he  cannot,  I  think,  in  that  case,  be  said  to  detain  the  vessel. 
On  the  other  hand,  I  do  not  agree  to  the  proposition  on  the  part  of 
the  defendant,  that  he  has  necessarily  the  stipulated  time,  to  be 
computed  from  the  period  when  the  discharge  of  his  own  goods  can 
be  commenced;  I  think,  after  that  period  he  must  use  reasonable 
despatch.  The  true  principle  seems  to  be  this  :  If  the  goods  of  the 
particular  consignee  are  not  ready  for  discharge  at  the  time  of  the 
ship's  arrival,  he  must  have  a  reasonable  time  for  removing  them 
after  they  are  so ;  if  in  such  a  case,  using  reasonable  despatch,  he 
cannot  clear  them  within  the  stipulated  period  from  the  ship's  being 
ready  to  discharge  her  cargo  generally,  he  will  not  be  liable  for 
demurrage  till  the  expiration  of  such  a  reasonable  time ;  but  when  it 
is  expired,  he  will  be  liable,  though  the  stipulated  period,  if  computed 


(g)  Connor  v.   Smythe,   6  Taunt.  654  ;        (h)  Rogers  v.  Hunter,  1  Mo.  &  M.  63. 
1  Mars.  276. 
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from  the  time  when  the  discharge  of  his  own  goods  could  have  com- 
menced, is  not  at  an  end." 

In  a  subsequent  case,  Lord  Tenterden  said,  "  I  am  certainly  of 
opinion,  that  if  a  consignee  cannot  get  his  goods  because  some  other 
person's  goods  prevent  him,  he  is  not  liable  for  the  delay  of  the 
vessel "  (i) . 

As,  however,  the  decisions  thus  questioned  are  still  referred  to  in 
the  works  of  writers  of  great  experience  (#)  for  the  rule  of  mercantile 
practice,  it  has  been  thought  advisable  to  submit  them  to  the  attention 
*of  the  reader. 

It  was  decided  in  a  recent  case  by  the  Court  of  Exchequer,  that  the 
master  of  a  chartered  ship  has  authority  to  settle  a  claim  arising  at  a 
foreign  port  for  detention  beyond  the  period  for  which  the  rate  of 
demurrage  is  stipulated  (/) . 


(t)  Dobson  v.  Droop,  I  Mo.  &  M.  441.  Richard    Brooke,    Solicitor    and    Notary: 

(k)  See  M'Culloch's  Dictionary  of  Com-  Saunders  and  Benning  (1839),  p.  162. 

merce,  tit.  Demurrage.  See  also  a'"  Treatise  (Z)  Alexander  v.  Dowie,  1  H.  &  N.  152 ; 

on  the  Office  and  Practice  of  a  Notary  of  25  L.  J.  Ex.  281. 

England,  and  on  the  Law  Merchant,"  by 
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CHAPTER  IV. 

OF    THE    CONTRACT    FOR    CONVEYANCE    OP    MERCHANDISE    IN    A 
GENERAL    SHIP  j    AND    HEREIN, 


SBCT.  1.  The  usual  Mode  of  entering  into  this  Contract,  p.  277. 

2.  Of  Bills  of  Lading— their  Form,  Signature,  and  Effect,  p.  279. 

3.  To  whom  the  Master  and  Owners  are  responsible  on  Bills  of  Lading.     Cases 

of  Conditional  Consignment,  the  Condition  being  unperformed,  considered, 
p.  283. 

4.  Cases  of  Conditional   Consignment,  the   Condition  having  been  performed, 

p.  i'92. 

5.  Of  the  Effect  of  Bills  of  Lading  transmitted  as  Security  for  Advances,  or  to 

indemnify  against  Acceptances,  p.  293. 

6.  Of  Actions  by  Consignees,  being  only  Agents  of  the  Owners  of  Goods,  p.  294. 

7.  Remarks  on  Cases  cited,  p.  298. 

8.  Description  of  Goods  in  Bills  of  Lading,  p.  299. 

9.  Admiralty  Cases.     Consignors'  or  Enemies'  property,  p.  300. 


1.   The  usual  Mode  of  entering  into  this  Contract. 

THE  contract  for  the  conveyance  of  merchandise  in  a  general  ship, 
is  that  by  which  the  owners  and  master  of  a  ship,  or  the  charterer 
and  master,  destined  on  a  particular  voyage,  engage  separately  with 
various  merchants  unconnected  with  each  other,  to  convey  their 
respective  goods  to  the  place  of  the  ship's  destination.  It  has  been 
already  shown  (a)  that  this  contract,  although  usually  made  personally 
with  the  master,  and  not  with  the  owners,  is  considered  in  law  to  be 
made  with  them  also,  and  that  both  he  and  they  are  separately 
bound  to  the  performance  of  it. 

When  a  ship  is  intended  to  be  thus  employed,  it  is  usual,  in  London 
and  other  places,  to  give  notice  of  the  intention,  by  printed  papers  and 
cards,  mentioning  the  name  and  destination  of  the  ship,  her  burthen, 
and  sometimes  her  force ;  and  sometimes  expressing  also  that  the  ship 
is  to  sail  with  convoy,  or  with  the  first  convoy  for  the  voyage,  or  other 
matters  relating  thereto.  At  a  trial  at  Nisi  Prius,  in  the  40  Geo.  3, 
it  was  said  by  the  jury,  that  among  merchants  this  expression  was 
understood  to  be  an  assurance  or  warranty  to  the  merchant,  who 
laded  goods  in  pursuance  of  the  advertisement,  and  to  become  a  part 


(a)  Ante,  p.  106. 
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of  the  contract  with  him,  although  not  afterwards  contained  in  the 
bill  of  lading  (b). 

This  dictum,  where  convoy  is  not  mentioned  in  the  bill  of  lading, 
must  be  considered  as  very  doubtful.  In  an  action  afterwards  brought 
by  a  person  who  had  shipped  goods  on  board  a  general  ship  for 
Grenada,  against  the  owner,  for  having  sailed  without  convoy,  in 
consequence  of  which  he  had  lost  the  benefit  of  an  insurance  which 
he  had  effected,  the  ship  having  been  captured  on  the  voyage,  it 
appeared  at  the  trial  that  the  ship  had  been  put  up  or  advertised  "  to 
sail  with  convoy ;"  but  that  the  bill  of  lading  made  no  mention  of 
convoy — that  it  was,  in /act,  intended  that  the  ship  should  sail  with 
convoy,  but  that  she  was  blown  out  of  the  Downs  in  a  gale  of  wind, 
and  the  master  then  intended  to  go  into  Falmouth  to  wait  for  a 
convoy,  but  being  prevented  from  doing  so  by  the  appearance  of  a 
French  privateer,  by  which  he  was  chased,  he  made  sail  for  Grenada, 
and  was  afterwards  taken. 

At  the  trial  the  defendant  obtained  a  verdict.  The  court  was 
afterwards  moved  to  grant  a  new  trial,  and  the  case  was  argued  at 
some  length.  A  new  trial  was  granted,  in  order  that  the  court  might 
receive  further  information ;  and  the  attention  of  the  counsel  was 
directed  to  the  following  points :  Whether  the  concise  expression, 
"  to  sail  with  convoy,"  meant  anything  more  than  that  the  ship  was 
intended  to  sail  with  convoy,  or  could  be  construed  as  a  warranty  that 
the  ship  should  sail  with  convoy,  in  the  strict  sense  of  the  word 
warranty?  What  was  the  effect  of  the  bill  of  lading,  which  made  no 
mention  of  convoy  ?  What  was  the  effect  of  the  endeavours  used  by 
the  master  to  sail  with  convoy,  and  of  the  circumstances  by  which  he 
had  been  prevented  from  doing  so  ?  The  cause  was  not  taken  down 
to  a  second  trial  (c) . 

In  a  subsequent  case,  before  Lord  Chief  Justice  Gibbs,  at  Nisi 
Prius,  where  the  bill  of  lading  expressed  that  the  ship  was  bound  for 
London,  with  convoy,  that  very  learned  judge  held  that  the  bill  of 
lading  amounted  to  an  undertaking  that  the  ship  should  sail  with 
convoy  (d).  And  in  a  similar  case  before  Lord  Ellenborough,  at 
Nisi  Prius,  the  point  was  not  contested.  The  defendant,  however, 
succeeded  on  the  ground  that  his  not  sailing  with  the  convoy  arose 
from  the  fault  of  the  shipper  (e) . 

But  if  a  general  ship  be  advertised  for  a  particular  voyage,  and  it 
be  altered,  the  owner  is  bound  to  give  specific  notice  of  the  alteration 
to  all  persons  who  afterwards  ship  goods  on  board  the  vessel ;  arid  he 
is  otherwise  answerable  for  the  loss  which  they  sustain,  by  supposing 
that  the  destination  of  the  vessel  remains  unaltered  (/ ) . 


(6)  The  case  here  referred  to  was  pro-  (c)  Snell  v.  Marryatt,  in  K.  B.  48  Geo.3. 

bably   the  case   of   Rinquist   v.  Uitchell,  (d)  Saundcrson  v.  Busher,  4  Canipb.  54, 

3  Esp.  64.    It  is  stated  in  the  report  that  in  note. 

the  bills  of  lading  contained  a  warranty  to  (e)  Mag  alhaens  v.  Busher,^  Campb.  54. 

sail  with  convoy,  but  that  appears,  from  the  (/)  Per  Gibbs,  Ch.  J.,  in  Peel  v.  Price, 

observations  of  Gibbs,  Ch.  J.,  in  Saunder-  4  Campb.  243. 
son  v.  Busher ,  after  cited,  to  be  an  en  or. 


CHAP,  iv.]      Contract  for  Conveyance  in  a  General  Ship.  279 


2.  Of  Bills  of  Lading — their  Form,  Signature,  and  Effect. 

When  goods  are  sent  on  board  the  ship,  the  master,  or  person 
on  board  acting  for  him,  usually  gives  a  receipt  for  them,  and  the 
master  afterwards  signs  and  delivers  to  the  merchant,  sometimes  two, 
and  sometimes  three,  parts  of  a  bill  of  lading,  of  which  the  merchant 
commonly  sends  one  or  two  to  his  agent,  factor,  or  other  person  to 
whom  the  goods  are  to  be  delivered  at  the  place  of  destination ;  that 
is,  one  on  board  the  ship  with  the  goods,  another  by  the  post  or 
other  conveyance,  and  one  he  retains  for  his  own  security  :  the 
master  should  also  take  care  to  have  another  part  for  his  own  use. 
The  master  must  make  out  his  bill  of  lading  according  to  the  direc- 
tion of  the  shipper  of  the  goods,  or  the  holder  of  the  receipt  given  on 
the  shipment,  for  the  shipper  has  a  right  to  name  the  consignee  to  be 
mentioned  in  the  bill  of  lading,  even  although  it  may  not  be  ex- 
pressed in  the  receipt  that  the  goods  are  shipped  for  his  account,  this 
being  tacitly  understood ;  and  if  the  master  signs  a  bill  of  lading  for 
delivery  to  another  person,  and  delivers  accordingly,  he  may  be 
answerable  to  the  shipper  for  the  value  of  the  goods  (g) . 

OLD    FORM    OF    A    BILL    OF    LADING. 

I.  W.  "I  SHIPPED,  by  the  grace  of  God,  in  good  order,  by  A.  B. 
No.  i,  a  20.  /  merchant,  in  and  upon  the  good  ship  called  the  John  and 
Jane,  whereof  C.  D.  is  master,  now  riding  at  anchor  in  the 
river  Thames,  and  bound  for  Barcelona,  in  Spain,  twenty 
bales,  containing  one  hundred  pieces  of  broad  cloth, 
marked  and  numbered  as  per  margin ;  and  are  to  be  deli- 
vered in  the  like  good  order  and  condition  at  Barcelona 
aforesaid  (the  dangers  of  the  seas  excepted],  unto  E.  F., 
merchant  there,  or  to  his  assigns,  he  or  they  paying  for 
said  goods  per  piece  freight,  with  primage  and 

average  accustomed.  IN  WITNESS  whereof  the  master  or 
purser  of  the  said  ship  hath  affirmed  to  three  bills  of 
lading  of  this  tenor  and  date,  one  of  which  bills  being 
accomplished,  the  other  two  to  stand  void.  And  so  God 
send  the  good  ship  to  her  destined  port  in  safety. 
DATED  at  London,  the  day  of 

(g}   Craven  and  Another   v.    Ryder,  6  of  the  goods  who  had  not  paid  for  them,  but 

Taunt.  433,  and  2  Marsh.  127.     See  ScJyu-  had  been   allowed   by   the   vendor   to   ship 

ter  v.  M* Keller  and  Young ,1  E.&  B.  704  ;  them,    the   mate's  receipt  being    forthwith 

26  L.  J.  (N.  S.)  Q.  B.  281,  in  which  it  was  handed  to  him  as  security  for  their  price,  to 

held  that  the  master  and  owners  of  a  char-  be  handed  back  to  the  vendee  on  payment 

tered  ship,  the  charter  being  locutio  navis  et  for  the  goods,  and  exchanged  on  its   pro- 

opcrarum  may  1st ri  et  nautarum,  were  liable  duction    to    the    master    for    the    bill    of 

in  trover  for  delivering  goods  shipped  upon  lading  which  the  vendee  would  be  entiled  to 

the  mate's  receipt  to  the  assignees  of  bills  of  claim, 
lading  obtained  by  the  fraud  of  the  vendee 
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The  terms  of  tliis  exception  were  altered,  some  years  ago,  in  conse- 
quence of  an  alarm  taken  by  tlie  shipowners,  at  the  decision  of  a 
cause  that  will  be  mentioned  in  a  subsequent  chapter  (i) ;  and  of  late 
the  exception  is  usually  made  in  the  following  words  :  "  The  act  of 
God,  the  King's  enemies,  fire,  and  all  and  every  other  dangers  and 
accidents  of  the  seas,  rivers,  and  navigation,  of  whatever  nature  and 
kind  soever,  excepled"  But  in  the  case  of  ships  homeward  bound 
from  the  West  India  islands,  which  send  their  boats  to  fetch  the  cargo 
from  the  shore,  there  is  introduced  a  saving  out  of  this  exception  "  of 
risk  of  boats,  so  far  as  ships  are  liable  thereto."  And  in  that  case  the 
whole  clause  is  as  follows  :  "  The  act  of  God,  the  King's  enemies,  fire, 
and  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and 
navigation,  of  whatever  nature  and  kind  soever,  save  risk  of  boats,  so  far 
as  ships  are  liable  thereto,  excepted"  But  these  additional  words  are 
probably  redundant ;  they  do  not  make  the  owner  liable  for  a  loss  in 
boats,  to  which  he  would  not  be  liable  in  the  ship,  where  boats  are 
customarily  used  (j) .  Other  clauses  may  be  introduced,  either  to 
take  away  the  responsibility  of  the  master  and  owners  in  cases  for 
which  they  would  otherwise  be  responsible,  or  to  give  to  them  or  to 
the  shippers  an  advantage  to  which  they  would  not  otherwise  be  en- 
titled. Instances  of  this  kind,  providing  for  a  payment  in  the  nature 
of  demurrage,  have  been  already  noticed  (k). 

In  the  above-mentioned  form  of  a  bill  of  lading  the  name  of  a  con- 
signee is  mentioned,  but  sometimes  the  shipper  or  consignor  is  himself 
named  as  consignee,  and  the  engagement  is  expressly  to  deliver  to  him 
or  his  assigns ;  and  sometimes  no  person  is  named  as  consignee,  but 
the  terms  of  the  instrument  are,  te  To  be  delivered,  tyc.3  unto 
order,  or  assigns,"  which  words  are  generally  understood  to 

import  an  engagement  on  the  part  of  the  master  to  deliver  the  goods 
to  the  person  to  whom  the  shipper  or  consignor  shall  order  the  deli- 
very, or  to  the  assignee  of  such  person.  This  subject  will  be  further 
considered  in  a  subsequent  chapter  (/). 

Where  the  defendant  had  stipulated  in  a  bill  of  lading  that  he 
should  not  be  accountable  for  leakage  and  breakage,  this  was  held  to 
protect  him  from  liability  for  accidental  leakage  and  breakage  in  the 
course  of  the  voyage,  but  not  from  leakage  and  breakage  caused  by 
his  negligence  or  the  negligence  of  his  servants  in  stowing  the 
goods (m) . 


(i)  Smith  v.  Shepherd,  post,  ch.  5  of  this  (j)  See  the  case  of  Johnson  v.  Benson, 

part,  sect.  1.    It  has  been  held  that,  a  deten-  4  B.  Moore,  90,  and  ch.  5  of  this  part, 

tion   and  seizure    under   fiscal   regulations  (k)  See  Harman  v.  Clarke  and  others', 

at  a  foreign  port  are  not  within  the  meaning  Same  v.  Mant  and  others,  4    Carnp.   pp. 

of  this  exception,  so   as   to  exonerate   the  159  and  161 ;  Leer  v.  Yates,  3  Taunt.  387. 

master  and  owners.     Spence  v.  Chadwick,  And  see  ante,  p.  221  ;  Jeason  v.   Solly t  4 

9  L.  J.  Q.  B.     Where  a  vessel  was  secured  Taunt.  52;  Brouncker  v.  Scott,  4  Taunt  1 ; 

while  unloading  in  a  dock  by  tackle  which  Evans  v.  Foster,  1  B.  &  Ad.  118. 

broke,  and  she  canted  over,  and  her  cargo  (/)  Chap  10  of  this  part  :  Of  Stoppage  in 

was  damaged,  it  was  held  that  this  loss  was  Transitu. 

within  the  exception.     Laurie  v.  Douglas,  (/«)  Phillips   v.  Clark,  26  L.  J.  C.   P. 

15  M.  &  W.  746.  168  ;  2  C.  B.  (N.  S.)  156. 
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The  bill  of  lading  is  the  written  acknowledgment  of  the  master 
that  he  has  received  the  goods  from  the  shipper,  to  be  conveyed 
on  the  terras  therein  expressed  to  their  destination,  and  there  de- 
livered to  the  parties  by  him  designated.  The  master,  therefore, 
should  be  careful  not  to  sign  bills  of  lading  until  the  goods  are 
actually  delivered  to  him,  nor  to  permit  the  insertion  of  statements 
in  the  bill  of  lading  at  variance  with  the  fact,  or  of  a  nature  to  mis- 
lead or  give  rise  to  misunderstanding  (n).  By  so  doing  he  may  involve 
his  owners  in  litigation,  and  become  responsible  to  them  and  to  other 
parties. 

In  the  case  of  Howard  and  others  v.  Tucker  (o) ,  goods  were  shipped 
in  India  for  London,  on  account  of  Wylie.  The  bill  of  lading  was 
forwarded  to  him,  and  he  endorsed  it  over  for  value.  The  goods  were 
stated  in  the  bill  of  lading  to  be  "  shipped  on  board  the  Bussorah 
Merchant,  in  the  river  Hooghly,  for  London,  by  R.  Charlton,  on 
Wylie's  account  and  risk,  unto  shipper's  order,  or  to  his  assigns,  he  or 
they  paying  freight  for  the  said  goods,  being  paid  in  Bengal,  with 
primage  and  average  accustomed."  The  freight  had  not  been  paid 
in  Bengal.  The  captain  had  signed  the  bill  of  lading  at  the  desire  of 
Charlton,  the  shipper,  and  on  the  understanding  that  he  meant  to  pay 
the  freight  before  the  ship  sailed,  but  which  he  had  not  done.  The 
court  held,  that  the  owners  having  given  a  bill  of  lading,  by  which 
freight  appeared  to  have  been  paid  before  the  ship's  departure  from 
India,  were  estopped,  as  against  the  assignee  of  such  bill,  from  claim- 
ing freight  when  the  vessel  arrived ;  and  Lord  Tenterden  said,  "  that 
the  captain  might  be  answerable  to  his  principals  for  having  signed 
an  instrument  which  contained  an  incorrect  statement ;  yet  that  third 
persons,  who  took  the  bill  of  lading  on  the  faith  of  such  statement, 
for  a  value  to  which  they  might  otherwise  have  thought  it  inadequate, 
ought  not  to  suffer  for  it." 

But  between  the  shipper  and  the  shipowner  the  bill  of  lading  is  not 
conclusive.  Thus,  in  an  action  against  the  owners  of  the  ship  Thames, 
on  a  bill  of  lading,  signed  by  the  master  at  Sincapore,  for  eight  hun- 
dred and  ninety  bags  of  pepper,  the  declaration  alleged  that  eight 
hundred  and  ninety  bags  were  shipped,  and  that  some  of  them  had 
been  lost.  The  defence  was,  that  only  seven  hundred  and  ninety  bags 
were  shipped,  and  that  the  captain  had  been  induced  to  sign  the  bill 
of  lading  for  eight  hundred  and  ninety,  by  the  fraud  of  the  plaintiffs' 
agent  at  Sincapore.  It  was  contended  for  the  plaintiffs,  that  the  bill 
of  lading  was  conclusive,  and  estopped  the  defendant,  who  was  owner 
of  the  ship ;  but  Chief  Justice  Tindal  said  he  was  of  opinion,  that,  as 
between  the  original  parties,  the  bill  of  lading  was  merely  a  receipt, 
liable  to  be  opened  by  the  evidence  of  the  real  facts,  and  left  the 

(n)   Where   1,670   bags,  some    weighing  as  the  description  of  the  weight  in   the  bill 

12   stones,   some   only   8   stones,    were  all  of  lading  could  not  otherwise  be   satisfied, 

marked  alike,  and  the  master  signed  a  bill  Bradley  v.  Dumpace  in  error,  7  H.  &  C. 

of  lading  "for  467  bags,  gross  35  tons  9  cwt.  521;  32  L.  J.  (N.  S.)  Ex.  22.     The  court 

contents   unknown  and   not  responsible  for  below  had  been  equally  divided  on  the  point, 

weight,"  it  was  held  that  the  master  was  7  H.  &  N.  200. 
bound  to  deliver  407  bags  of  the  larger  size,        (o)  1  B.  &  Ad.  712  ;  and  post,  282. 
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question  to  the  jury,  whether,  in  fact,  eight  hundred  and  ninety  bags, 
or  only  seven  hundred  and  ninety  were  shipped  (n) . 

Again, — the  plaintiff  in  assumpsit  declared,  that  the  defendants, 
Watling  and  Nave,  were  owners  of  a  ship  called  the  Search,  and 
that,  in  consideration  that  the  plaintiff,  at  their  request,  shipped 
goods  on  board,  to  be  delivered  to  him  or  his  assigns,  the  defendants 
promised  to  deliver  them,  and  had  failed  to  do  so.  Nave  pleaded 
separately,  that  the  plaintiff  did  not  cause  the  goods  to  be  shipped  in 
and  upon  the  said  vessel.  On  the  trial,  the  plaintiff  produced  a  bill 
of  lading,  signed  by  the  captain  of  the  ship,  transmitted  to  the 
plaintiff  by  Watling,  which  stated  the  goods  to  be  shipped  by  Watling, 
to  be  delivered  to  the  plaintiff  or  his  assigns.  It  was  also  proved  that 
the  plaintiff  held  the  bill  of  lading  for  value.  Evidence  was  offered 
at  the  trial,  on  the  part  of  the  defendant,  Nave,  to  show  that,  although 
the  master  signed  the  bill  of  lading  for  the  goods,  yet  they  were  never 
shipped  on  board  the  vessel;  and  the  question  for  the  court  was, 
Whether  the  defendant,  Nave,  was  estopped  by  the  bill  of  lading 
from  showing  that  fact  ?  "  The  statement  in  the  declaration,"  said 
Mr.  Justice  Littledale,  "  is,  that  the  plaintiff  caused  the  goods  to  be 
shipped,  which  is  put  in  issue  by  the  second  plea.  How  does  the 
plaintiff  prove  his  allegation?  He  puts  in  a  bill  of  lading,  which 
certainly  appears  to  be  signed  by  the  master ;  but  on  the  face  of  it 
the  goods  are  shipped  by  Watling.  Then  the  plaintiff  must  prove 
Watling  to  be  his  agent ;  by  so  doing  he  supports  the  allegation.  It 
turns  out  that,  in  fact,  the  goods  were  not  shipped  on  board  the 
Search  at  all.  But  the  plaintiff  says  that  the  defendant,  Nave,  is 
estopped  from  showing  this,  by  the  bill  of  lading,  signed  by  his  own 
agent.  How  is  he  estopped?  Watling  knew  the  fact,  and  his 
knowledge  is  the  plaintiff's  knowledge.  The  plaintiff  knowing  the 
fact  by  Watling,  his  agent,  how  is  the  defendant,  Nave,  estopped  by 
what  Watling  does  as  his  agent  ?  Since,  therefore,  the  plaintiff,  as 
shipper,  is  cognizant  of  the  facts,  we  need  not  say  how  far,  on  the 
general  question,  there  is  an  estoppel ;  but,  in  my  opinion,  the  bill  of 
lading  is  not  conclusive"  (o) . 

The  decision  in  this  case  does  not  extend  the  principle  on  which 
the  previous  case  of  Bates  v.  Todd  had  been  determined.  It  was 
conceded,  in  the  argument  for  the  defendant,  and,  though  questioned, 
not  denied  by  the  court,  that  if  the  statement  in  the  bill  of  lading 
had  altered  the  situation  of  the  parties  (p) — if,  for  instance,  as  in  the 
case  of  Howard  v  Tucker,  it  had  induced  a  third  person  to  become 
an  endorsee  for  value  of  it,  the  shipowner  could  not,  against  such 
endorsee,  have  disputed  what  the  master  by  his  signature  had 
affirmed.  This,  however,  is  a  point  which  has  since  been  decided 
otherwise  in  a  case  referred  to,  a  few  lines  down.  Such  a  bill  of  lading 
ought  not  to  exist ;  Mr.  Justice  Buller,  in  the  case  of  Lickbarrow  v. 
Mason,  suggested  that  the  holder  of  it  might  have  an  action  against 
the  master  who  had  signed  it  for  a  fraud  (q) . 

(n)  Bates  v.  Todd,  1  Moo.  &  Rob.  106.          (p)  See  the  judgment  in  the  case  of  Pick- 
(o)  Bcrkely  v.  Watling,  7  Ad.  &  El.  29.      ard  v.  Scars,  6  A.  &  E.  474. 

(?)  See  Gadsdcn  v.  M'Lean,  9  C.  13.  283. 
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"\Vhere  a  bill  of  lading,  signed  by  the  master  in  the  usual  form,  but 
for  goods  which  were  never  received  on  board,  had  been  deposited, 
according  to  the  custom  of  merchants,  with  the  plaintiffs,  by  the 
parties  to  whom  the  master  had  delivered  it,  as  a  security  for  ad- 
vances from  the  plaintiffs  to  them,  and  had  been  endorsed  by  them 
to  the  plaintiffs,  together  with  a  bill  of  exchange  drawn  by  them,  and 
afterwards  dishonoured,  owing  to  the  non-delivery  of  the  goods  men- 
tioned in  the  bill  of  lading,  it  was  held,  that  the  plaintiffs  could  not 
recover,  in  an  action  on  the  case  against  the  owners  of  the  ship,  the 
amount  for  which  the  bill  of  lading,  if  true,  would  have  been  good 
security  (r)  ;  and  a  second  bill  of  lading,  for  the  same  goods,  will  not 
be  binding  on  the  owner  (s) .  As  respects  the  master,  however,  it  is 
now  expressly  enacted, — 

"  That  every  bill  of  lading  in  the  hands  of  a  consignee  or  en- 
dorsee, for  valuable  consideration,  representing  goods  to  have  been 
shipped  on  board  a  vessel,  shall  be  conclusive  evidence  of  such  ship- 
ment as  against  the  master  or  other  person  signing  the  same,  not- 
withstanding that  such  goods,  or  some  part  thereof,  may  not  have 
been  so  shipped,  unless  such  holder  of  the  bill  of  lading  shall  have 
had  actual  notice,  at  the  time  of  receiving  the  same,  that  the  goods 
had  not  been  in  fact  laden  on  board ;  and  provided,  that  the  master 
or  other  person  so  signing  may  exonerate  himself  in  respect  of  such 
misrepresentation,  by  showing  that  it  was  caused  without  any  default 
on  his  part,  and  wholly  by  the  fraud  of  the  shipper  or  of  the  holder, 
or  some  person  under  whom  the  holder  claims  "  (t). 

Where  a  ship  is  put  up  by  its  charterer  as  a  general  ship,  the  char- 
terer is  not  bound,  unless  by  express  agreement  or  the  usage  of  the 
port  of  shipment,  to  furnish  the  shipper  with  copies  of  the  bills  of 
lading  of  the  goods  put  on  board  (u). 

3.  To  whom  the  Master  and  Owners  are  responsible  on  Sills  of 
Lading.  Cases  of  Conditional  Consignment,  the  Condition 
being  unperformed,  considered. 

There  is  often  some  difficulty  in  deciding  to  whom  the  master  and 
owners  are  responsible  on  their  contract  evidenced  by  the  bill  of 
lading,  and  whether  actions  for  loss  and  injury,  occasioned  by  their 
negligence  or  misconduct,  should  be  brought  by  the  consignor  or 
consignee.  No  rule  of  general  application  can  be  laid  down  for  the 
solution  of  this  difficulty ;  but  it  will  always  be  important  to  consider 
in  whom  the  right  of  property,  and  sometimes  in  whom  the  right  of 
possession,  was  vested,  at  the  time  of  the  breach  of  contract,  or 
neglect  of  duty  which  is  complained  of. 

Where  goods  are  sent  by  a  vendor  to  a  vendee,  under  a  binding 

(r)  Grant  v.  Norway,  10  C.  B.  615  ;    E.  elusive  against  the   owner  or   owners,  but 

&  W.  Law  Digest,  December  1,   1850,  to  against  the  master  only.    Meyer  v.  Dresser. 

June  1,  1851.  16  C.  B.  (N  S.)  646. 

(*)  Hubbersty  v.  Ward,  20  L.  T.  278.  (M)  Dutton  v.   Powles,  2.  B.  &  S.  174, 

(t)   18  &  19  Viet.  c.  Ill,  s.  3.     This  sec-  191 ;  30  L.  J.  Q.  B.  169. 
tion  does  not  make  the  bill  of  lading  con- 
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contract  of  sale,  the  delivery  of  them  to  a  carrier  is  a  delivery  to 
the  vendee,  whose  agent  the  carrier  becomes,  and  he  is  the  person  to 
sue  the  carrier  for  the  loss  of  them  (u) .  If,  having  bought  them,  he 
has  also  paid  for  them,  or  performed  the  conditions  of  their  sale,  the 
delivery  to  the  carrier  gives  him  a  rjght  of  possession  (a) .  Delivery 
to  the  master  of  a  ship  would  have  the  same  effect  were  it  not  for 
the  express  contract  in  the  bill  of  lading,  which  is  the  evidence  of  the 
master's  having  received  the  goods  of  the  shipper,  of  his  title  or 
the  title  of  the  assignee  of  the  bill  of  lading,  or  the  consignee  named 
in  it,  and  in  whose  hands  it  is  to  claim  them  from  the  master,  and  of 
the  terms  on  which  he,  for  himself  and  for  the  shipowner,  has  con- 
tracted to  carry  and  deliver  them. 

Goods  may  be  shipped  to  the  order,  and  C(  on  account  and  risk"  of 
the  consignee  as  purchaser,  and  yet  his  right  to  the  possession  of 
them  be  incomplete.  It  commonly  happens  that  goods  are  not  paid 
for,  before  or  at  the  time  of  their  shipment,  but  by  bills  of  exchange 
drawn  for  their  amount  on  the  consignee,  or  on  other  parties. 
Between  the  consignor  and  consignee,  the  agreement  or  under- 
standing may  be,  that  the  property  in  the  goods  shall  not  vest  in  the 
latter  until  such  bills  are  accepted.  When  this  is  the  case,  the 
master  will  generally  be  required  to  sign  bills  of  lading,  to  deliver 
the  goods  to  the  orders  of  the  shipper,  by  whom  one  part,  unendorsed, 
will  be  forwarded  to  the  consignee,  to  notify  the  shipment,  and 
another  part,  endorsed,  to  the  agent  of  the  consignor,  to  be  delivered 
to  the  consignee  when  the  condition  of  the  consignment  has  been 
performed,  by  the  acceptance  of  the  bills  of  exchange  (a?). 

A  vessel  was  chartered  by  one  Berkely,  for  corn  purchased  in  and 
to  be  shipped  from  Russia.  The  bills  of  lading  were  made  for  deli- 


(M)  Dnwes  v.  Peck,  8  T.  R.  330.    Dutton  interest   was   stated' to  be  in  the  plaintiff. 

v.   Solo  mormon,  3  B.  &  P.  584.       Coates  v.  The  goods  were  sent  to  the  shipping  agent 

Chaplin,  3  Q.  B.  483.     D unlop  v.  Lambert,  of  the   manufacturer  at    Liverpool,  and  by 

6C1.  &  F.  (JOG.  Brown  v.  Hodgson,2Campb  him  delivered  on  the  quay  to  the  mate  of 

36.     Coleman  v.  Lambert,  5  M..  &  W.  502.  a  vessel  bound  to  Naples.     Before  they  were 

But  if,  by  the  terms  of  dealing  between  the  actually  put  on  board,  they,  by  some  acei- 

consignor  and  consignee,  the  latter  is  not  to  dent,  fell  into  the  water  and  were  lost.     In 

acquire  a  property  in  the  goods,  and   they  action   of  assumpsit  against  the   owner  of 

are  to  remain  at  the  risk  of  the  consignor  the  vessel  for  negligence    in   shipping   the 

until  actual  delivery  (Freeman  v.  Birch,  1  goods,  it  was  contended,  that  no  bill  of  lading, 

Nev.  &  Man.  Rep.  420) ;  or  if  the  consignee  making  the  goods  deliverable  to  the  plaintiff 

procured  the  goods  to  be   consigned  to  him  having  been  signed,  and  the  period  of  credit 

by  fraud,  so  that  no  property  in  them  passed  being   three  months   after   their  arrival  at 

to  him,  the  consignor  may  sue.     Stephenson  Naples,  no  property  had  vested  in  the  plain- 

v.  Hart,  4  Bing.  470.  Duff  v.  Budd,3  B. £  tiff.  It  was  held,  however,  that  the  property 

B.  177.    Freeman  v.  Birch,  1  Nev.  &  Man.  had  vested  in  him,  when  the  goods  were  des- 

420.     So  if  the  goods  were  sent  merely  for  patched  from  Birmingham;  that,  although 

approval  (Swuinv.  Shepherd,  Moo.  &  Rob.  the  goods  should  not  arrive  at  Naples,  he 

224) ;    or  the  carrier  has  contracted  to  be  would  still  be  bound  to  pay  for  them  in  a 

liable  to  the  consignor,  in  consideration  of  reasonable  time,  and  that  he  might,  there- 

the  carriage  ( Moore v.Wilson,  IT.  R.  6o9).  fore,  maintain  an  action  for  injury  done  to 

But  see  Haines  v.Wood,  Bui.  N.  P.  36.     In  them  by  the  negligence  of  the  shipowner. 
the  case  of  Fragano  v.  Long,  4  B.  &  C.  219,         (ar)  Bloxam  v.  Sanders,  4  B.  &  C.  941. 

the   plaintiff,  resident  at   Naples,    ordered  Wilmnhurst  v.  Bowker,5  Bing.  N    C.  541  ; 

goods  at  Birmingham,  to  be  despatched  on  7    Scott,  561;  2   M.  &  G.  792.      Wait   v. 

in&urance  being  effected  j  terms  to  be  three  Baker,  2  Exch.  1 ;  and  Key  v.  Cotesworth, 

months' credit  from  the  time  of  arrival.    An  7  Exch.  596. 
insurance  was  effected  on  them,  in  which  the 
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very  to  the  shipper's  own  order ;  an  unendorsed  part  was  transmitted 
to  Berkely,  and  an  endorsed  part  to  an  agent  of  the  shippers  in 
London,  who  was  to  hand  it  over  to  Berkely,  on  his  giving  security  by 
bills  for  the  price.  Berkely  refused  to  give  the  required  security, 
whereupon  the  agent  of  the  shippers  claimed  the  goods  on  their 
arrival,  but  the  master  delivered  them  to  Berkely,  on  his  assurance 
that  he  was  entitled,  as  purchaser,  and  that  the  goods  were  shipped 
on  his  account  and  to  his  order.  An  action  was  brought  by  the 
shippers  against  the  owners  of  the  vessel,  founded  on  the  bill  of 
lading,  for  not  delivering  pursuant  thereto ;  and  it  was  admitted  on 
the  trial  and  argument,  that  even  if  Berkely  had  established  his  right, 
there  must  have  been  a  verdict  against  the  defendants  with  nominal 
damages  for  the  breach  of  their  contract  (y) .  "  The  complaint/'  said 
Lord  Tenterden,  "  against  the  defendants  is,  that  instead  of  delivering 
the  goods  to  the  plaintiffs'  orders,  they  delivered  them  at  another 
place  and  to  a  person  who  had  not  the  plaintiffs'  orders.  This  was 
a  breach  of  the  contract,  for  which  the  plaintiffs  might  undoubtedly 
maintain  an  action  against  the  shipowners.  But  they  defend  them- 
selves under  Berkely,  and  say  that  he  had  a  right  to  receive  the 
goods;  for  the  property  had  vested  in  him,  and,  therefore,  the 
plaintiffs  are  not  entitled  to  more  than  nominal  damages.  Let  us  see 
how  that  is.  The  wheat  had  been  purchased  on  his  order,  which  he 
revoked.  By  the  original  terms  of  the  contract  it  was  to  be  sent  to 
London,  and  bills  were  to  be  drawn  upon  Harris  and  Co.  for  the 
amount.  Berkely  directed  them  not  to  accept  the  bills  drawn  on 
them,  and  they  were  not  accepted.  He  could  have  no  right  to  the 
goods  unless  he  allowed  Harris  &  Co.  to  accept  the  bills,  for  that 
was  part  of  the  bargain.  It  was  impossible,  therefore,  to  say 
that  the  property  vested  in  Berkely,  and  the  defendants  were  not 
justified  in  delivering  the  wheat  to  him."  Mr.  Justice  J.  Parke 
added,  "  The  question  in  this  case  is,  Whether  the  property  in  the 
goods  shipped  ever  vested  in  Berkely  at  all  ?  That  depends  entirely 
on  the  intention  of  the  consignors.  It  is  said  that  the  plaintiffs,  by 
the  very  act  of  shipping  the  wheat,  in  pursuance  of  Berkely's  order, 
irrevocably  appropriated  the  property  in  it  to  him.  I  think  that  is 
not  the  effect  of  their  conduct,  for,  looking  to  the  letter  of  the  26th 
of  August,  it  manifestly  appears  that  they  intended  that  the  property 
should  not  vest  in  Berkely,  unless  the  bills  were  accepted.  They 
stated  iu  that  letter  that  they  had  drawn  upon  Harris  and  Sons 
and  Berkely  bills  amounting  to  810/.,  and  they  recommended  them 
to  his,  Berkely's,  protection.  They  also  stated  that  they  had  for- 
warded to  Harris  and  Sons  an  endorsed  bill  of  lading,  and  they 
enclosed  to  Berkely  an  unendorsed  bill  of  lading.  The  fact  of  their 
transmitting  the  latter  bill  of  lading  to  Berkely,  and  an  endorsed  one 
to  Harris  and  Sons,  shows  clearly  that  they  did  not  intend  that  the 
property  in  the  wheat  should  vest  absolutely  in  Berkely,  but  should 
be  subject  to  a  condition  that  the  bills  were  accepted.  As  they  were 


(y)  Brandt  v.  Bowlby,  2  B.  &  Ad.  932. 
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not  accepted,  Berkely  had  not  performed  the  condition  on  which  the 
vesting  of  the  property  in  him  was  to  depend,  and  therefore  it  never 
did  vest  in  him." 

As  between  consignor  to  order  and  consignee  the  observance  of 
these  conditions  is  essential  to  the  preservation  by  a  shipper  and 
owner  of  goods  of  his  right  to  control  the  disposal  of  them  (z) . 
The  object  and  nature  of  the  consignment  and  the  character  of  the 
consignee  must  be  attended  to ;  for,  although  a  shipment  has  been 
made,  and  a  bill  of  lading  for  delivery  to  a  consignee  by  name  signed 
by  the  master  at  the  consignor's  request,  or  a  bill  of  lading  for 
delivery  to  his  order  endorsed  by  him  in  blank,  he  may  be  free  to 
attach  conditions  to  the  consignment,  or  revoke  it,  before  the  goods, 
or  the  bill  of  lading  which  represents  them,  are  by  his  authority 
delivered  to  the  consignee  (a) . 

In  the  case  of  Mitchell  v.  Ede  (b),  it  appeared  that  Mackenzie,  a 
planter  in  Jamaica,  was  in  the  habit  of  receiving  supplies  from  the 
defendant,  a  merchant  in  England,  who  was  accustomed  to  send 
them  out  in  his  vessels  and  receive  consignments  in  return.  In 
March,  one  of  the  defendant's  vessels  arrived  in  Jamaica,  and 
Mackenzie  wrote  to  the  defendant  that  he  should  send  150  hogs- 
heads of  sugar  from  A.  M.  estate,  besides  other  produce,  which 
he  directed  the  defendant  to  ^nsure,  and  he  also  advised  him  that 
he  had  drawn  on  him  on  account  of  A.  M.  estate.  The  defendant 
had  an  account  with  Mackenzie  in  respect  of  this  estate.  The 
defendant  insured  accordingly,  and  paid  the  draft  of  Mackenzie. 
On  the  4th  of  April,  Mackenzie  shipped  the  goods  on  board  the 
defendant's  vessel,  and  the  master  signed  a  bill  of  lading,  by  which 
they  were  made  deliverable  to  the  defendant.  The  sugars  in  question 
had  been  raised  by  the  aid  of  a  capital  supplied  by  the  plaintiff.  On 
the  5th  of  April,  Mackenzie  promised  to  the  plaintiff  to  secure  him 
out  of  the  produce  of  A.  M.  estate ;  and  on  the  6th  of  April  he 
endorsed  on  the  bill  of  lading,  that  the  sugars  were  to  be  delivered 
to  the  defendant,  on  condition  that  he  would  pay  the  bill  for 
advances  made  by  the  plaintiff,  otherwise  the  sugars  were  to  be 
delivered  to  him,  and  Mackenzie  delivered  the  bill  of  lading  to  the 
plaintiff.  On  the  arrival  of  the  goods  in  London,  the  defendant 
refused  to  comply  with  the  condition  endorsed  on  the  bill  of  lading. 
Mackenzie  was  indebted  to  the  defendant  to  a  large  amount,  but  he 
held  securities  for  the  debt ;  he  was  also  indebted  to  the  plaintiff  to 
an  amount  greater  than  the  value  of  the  sugar. 

It  was  contended,  that  the  shipment  of  the  goods  on  board  the 
defendant's  ship  under  a  bill  of  lading,  in  which  the  defendant 
was  named  as  the  consignee,  vested  the  property  in  him,  that  the 
consignment  so  made  and  advised  was  not  revocable,  and  that  the 
plaintiff  having  taken  the  bill  of  lading  with  notice  of  the  circum- 
stances, held  it  subject  to  all  claims,  legal  or  equitable,  of  the 


(z)   Wilmshurst  v.  Boiolter,!  M.  &  G.        (b)  II  Ad  &  El.   888;   and  see  Gurncy 
882;  and  Key  v.  Cotesioorth,  7  Excli.  595.     v.  Behrcnd,  3  E.  &  B.  622. 

(a)  And  see  post,  part  4,  chapter  10,  s.  5, 
"Stoppage  in  Transitu." 
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defendant.  The  Conrt  of  Queen's  Bench  decided  that  the  signature 
of  the  bill  of  lading,  the  delivery  on  board  the  defendant's  ship,  his 
acceptance  of  the  bills,  and  payment  of  them  and  of  the  insurance, 
did  not  vest  in  him  the  property  of  the  goods ;  that  Mackenzie  had 
the  right  to  make  the  special  endorsement  on  the  bill  of  lading,  and 
that  the  goods  vested  in  the  plaintiff  on  the  defendant's  refusal  to 
comply  with  the  conditions  which  it  imposed. 

The  distinction  between  this  case  and  some  others  (c),  which  will 
be  presently  noticed,  appears  to  be,  that  the  shipment  was  not  made 
to  order,  that  the  consignor  had  not  parted  with  the  bill  of  lading, 
and  that,  although  he  was  indebted  to  the  consignee,  there  was 
no  agreement  between  them  that  the  goods  should  be  consigned, 
or  advices  that  they  had  been  consigned  in  reduction  of  the  balance 
due.  In  the  preceding  case  of  Brandt  v.  Bowlby,  the  receipt  by 
Berkely  of  an  unendorsed  bill  of  lading,  with  an  intimation  that  a 
duplicate,  endorsed,  had  been  forwarded  to  another  person,  evinced  a 
clear  intention  in  the  mind  of  the  shipper  not  to  part  with  his  pro- 
perty in  the  goods,  or  with  his  right  to  dispose  of  them.  In  Mitchel 
v.  Ede  there  was  no  evidence  of  an  intention  that  the  property  in  the 
goods  should  in  any  event  vest  in  the  defendant.  Had  the  bill  of 
lading  remained  unaltered,  he  would  have  received  the  goods  in  the 
same  character  as  he  effected  the  insurance  of  them,  and  that  would 
rather  appear  to  have  been  the  character  of  an  agent  for  the  con- 
signor. In  the  consignor,  therefore,  the  property  remained,  until,  on 
the  defendant's  refusal  to  perform  the  condition  annexed  to  his 
receipt  of  it  by  his  principal,  it  vested  in  the  plaintiff. 

In  most  cases,  the  selection  by  the  shipper  of  one  or  other  of  the 
accustomed  modes  of  making  out  and  dealing  with  the  bill  of  lading 
will  decide,  as  between  him  and  the  consignee,  and  between  those 
who  claim  under  them,  the  question  of  property  in  the  shipment. 

The  defendant,  a  corn-factor,  wrote  to  one  Lethbridge,  requesting 
samples  of  barley  and  an  offer  of  a  cargo ;  Lethbridge  sent  the  samples 
with  an  offer  of  four  hundred  quarters  for  cash  on  handing  bill  of 
lading,  or  by  acceptance,  &c. ;  the  defendant  accepted  the  offer,  and 
the  barley  was  shipped  on  board  a  ship  chartered  by  Lethbridge,  and 
made  deliverable  by  the  bill  of  lading  to  Lethbridge  or  his  assigns. 
Lethbridge  sent  the  charter  to  the  defendant,  and  afterwards  left  the 
invoice  and  bill  of  lading  unendorsed  at  the  defendant's  counting- 
house^  but  a  dispute  arising  as  to  the  quality  of  the  barley,  the 
defendant  tendered  the  price  of  the  cargo  to  Lethbridge,  who  refused 
to  accept  it,  took  away  the  bill  of  lading,  and  endorsed  it  to  the 
plaintiff.  Here  was  a  clear  breach  of  contract  by  Lethbridge,  and  an 
intention  to  devote  the  specific  cargo  to  its  fulfilment,  unless  he  should 
change  his  purpose,  which  by  not  endorsing  the  bill  of  lading  to  the 
defendant  he  reserved  the  power  of  doing.  But  this  intention  was 
never  executed.  The  barley  was  delivered  to  the  master  by  Leth- 
bridge, to  be  carried  for  him,  and  delivered  to  him  or  to  his  assignee 


(c)  See  post,  sect.  5,  and  see  the  notes  to  sect.  8,  and  "  Stoppage  in  Transitu,"  post,  ch.  10, 


288  Contract  for  Conveyance  in  a  General  Ship.        [PART  iv. 

of  the  bill  of  lading.  He  would  have  satisfied  his  contract  with  the 
defendant  by  delivering  to  him  another  cargo  answering  the  samples, 
and  accordingly  it  was  held  that  the  property  had  not  passed  from 
Lethbridge  to  the  defendant,  and  that  a  portion  of  the  barley  having 
been  delivered  to  him,  he  was  liable  to  the  plaintiff  in  an  action  of 
trover  for  its  value  (d) . 

A  cargo  of  linseed  was  contracted  for  by  the  plaintiff  with  the 
London  partner  of  a  house  at  Odessa,  to  be  shipped  at  that  port  and 
paid  for  by  bills  drawn  by  the  Odessa  house.  The  plaintiff  chartered 
a  ship  to  proceed  to  Odessa,  take  on  board  the  linseed  ' '  from  the  agents 
of  the  freighter,  and  deliver  the  same  to  the  order  of  the  freighter  on 
being  paid  freight,"  and  accepted  bills  drawn  upon  him  by  the  Odessa 
house,  which  were  paid  when  due.  The  vessel  arrived  at  Odessa  and 
took  on  board  the  linseed,  but  the  Odessa  partners  being  in  difficulties 
procured  the  master  to  sign  bills  of  lading  making  the  goods  deliver- 
able "  unto  order  or  to  assigns/'  and  endorsed  the  bills  of  lading  for 
value  to  a  third  person  who  transferred  them  to  the  defendants. 
Here,  again,  there  was  a  plain  intention  on  the  part  of  the  Odessa 
house  to  provide  and  ship  linseed  for  the  plaintiff,  in  fulfilment  of  the 
contract  made  with  him  by  their  partner ;  but  a  plain  intention  also 
to  preserve  the  right  of  property  and  possession  in  themselves,  and 
retain  the  power  of  controlling  the  destination  of  the  shipment  by 
bills  of  lading  making  the  goods  deliverable  to  their  own  order,  and 
having  exercised  that  power,  however  improperly,  in  favour  of  a  third 
party,  it  was  held,  that  the  property  and  right  of  possession  had  not 
vested  in  the  plaintiff  (e) . 

Cotton  was  shipped  by  M.  and  Co.,  a  house  at  Charleston,  purs  ant 
to  the  order  of  B.  and  Co.,  a  house  at  Liverpool,  onboard  their  ship. 
The  master  signed  a  bill  of  lading  "  to  order,  or  to  our  assigns,  paying 
for  freight  for  the  cotton  nothing,  being  owners'  property,"  and  M. 
and  Co.,  endorsed  the  bill  of  lading,  "  deliver  the  within  to  the  Bank 
of  Liverpool,  or  order."  M.  and  Co.  informed  B.  and  Co.  that  they 
had  drawn  bills  for  the  cargo,  which  they  desired  B.  and  Co.  to  in- 
sure, and  sent  to  B.  and  Co.  an  invoice,  stating  that  the  goods  were 


(d)  Wait  v.  Baker,  2  Ex.  1.   In  the  case  the  deed  should  be  prejudiced  as  to  such 

of  an  original  but  unexecuted  intention  to  security.     Rayner  v.   Harford,  27  L.   J. 

vest  the  property  in   one   vendee  or  con-  Ch.  108.     A  man  who   had   accepted  bills 

signee,  and  a  subsequently  executed  inten-  against  the  cargoes  of  particular  ships  upon 

tion  to  vest  it  in  another,  the  title  of  the  a  promise  by  the  shipper  that  they  should 

latter  to  the  goods  must  prevail,  however  be   consigned  to   him,  was  held  when   the 

inconsistent   with   the    earlier    engagement  cargoes  were  shipped  to  have  an  equitable 

the  latter  of  the  two  dealings  may  be.     A  lien,  though  not  a  legal  interest  in  them  ; 

man  may,  however,  without  actually  vesting  but  the  court  declined  to  enforce  that  lien 

the  property  of  goods  in  another,  give  him  a  against  persons  to  whom  the  shipping  docu- 

lien  in  equity  upon  them.     Thus,  an  order  ments  were  afterwards  sent  to  be  delivered 

by  a  partner  at  a  distance  to  deliver  goods  to  him  on  conditions  with  which  he  failed  to 

expected  by  a  ship,  to  a  person  in  whose  comply,  it  not  appearing  that  he  had  given 

favour  for  a  valuable  consideration  the  order  to  the  holders  of  the  shipping  documents 

•was  given,  has  been  held  to  constitute  an  distinct  notice  of  his  equitable  lien,  and  of 

equitable  lien  on  the  goods,  and  even  to  be  his  intention  to  insist  on  it  before  they  ac- 

"a  specific  lien  and  security"  within   the  cepted  the  bills  of  the  shipper.     House  v. 

meaning  of  a  clause  in  a  deed  of  arrange-  Draper,  28  L.  J.  Ch.  611. 
ment,  providing  that  no  creditor  executing         (<?)  Ellershaw  v.  Magniac,  6  Exch.  570. 
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shipped  for  Liverpool,  "by  order  and  on  account  of  B.  and  Co.  there, 
and  to  them  consigned."  Not  having  sufficient  funds  of  B.  and  Co. 
in  their  hands  to  pay  for  the  goods,  M.  and  Co.  sold  the  bills  to  a 
bank  at  Charleston,  and  delivered  to  the  bank  the  bill  of  lading  as 
security  for  the  payment  of  the  bills.  The  bills  were  dishonoured, 
and  taken  up  by  M.  and  Co.,  who  (B.  and  Co.  having  become  bank- 
rupt before  the  arrival  of  the  ship)  claimed  on  its  arrival  to  stop  the 
goods  in  transitu,  and  they  were  stowed  in  the  warehouse  of  the  de- 
fendants. In  an  action  of  detinue,  brought  by  the  assignees  of  B. 
and  Co.,  it  was  held  that  as  M.  and  Co.  had  reserved  to  themselves  a 
jus  disponendi  of  the  goods,  the  property  in  them  did  not  vest  abso- 
lutely in  B.  and  Co.  by  delivery  on  board  their  ship,  although  the 
master,  by  signing  a  bill  of  lading  deliverable  to  order  or  assigns, 
might  have  exceeded  his  authority. 

"  The  question,"  said  Mr.  Justice  Patteson,  delivering  the  judgment 
of  the  Court  of  Exchequer  Chamber,  "  really  is,  whether  any  and 
what  effect  is  to  be  given  to  the  terms  in  the  bill  of  lading,  making 
the  goods  deliverable  to  the  order  of  the  vendors ;  for  if  by  those 
terms  they  reserved  to  themselves  the  dominion  over  the  cotton,  it 
•would  not  pass  to  the  assignees.  The  invoice  would  pass  no  property, 
whatever  its  terms  might  be,  the  property  would  only  pass  upon  de- 
livery ;  and  the  only  effect  to  be  attributed  to  the  form  and  expressions 
of  the  invoice  or  bill  of  lading  would  be  as  indicating  the  terms  upon 
which  the  goods  were  delivered. 

' '  The  plaintiffs  in  error  rely  upon  the  terms  of  the  invoice,  and  the 
expression  in  the  bill  of  lading  that  the  cotton  is  free  of  freight,  being 
owner's  property,  as  showing  that  the  delivery  on  board  the  ship  was 
with  the  intention  to  pass  the  property  absolutely ;  but  the  operative 
terms  of  the  bill  of  lading  as  to  the  delivery  of  the  goods  at  Liver- 
pool, and  the  letter  of  M.  and  Co.  of  the  23rd  of  October  (/),  show  too 
clearly  for  doubt  that,  notwithstanding  the  other  terms  of  the  bill  of 
lading  and  the  invoice,  M.  and  Co.  had  no  intention,  when  they  de- 
livered the  cotton  on  board,  of  parting  with  the  dominion  over  it,  or 
vesting  the  absolute  property  in  the  bankrupts"  (g) . 

It  thus  appears  that  the  mere  shipment  of  goods  to  order,  and  on 
account,  of  a  consignee,  does  not  always  vest  the  property  in  him,  and 
that  an  intention  on  the  part  of  the  consignor  to  pursue  the  orders 
of  the  consignee,  unexecuted  by  final  irrevocable  appropriation  of  the 
goods  when  shipped  or  the  bill  of  lading  which  represents  them,  to 
him,  will  not  operate  their  transfer.  Bills  of  lading  for  delivery  to 

the  order  of  the  shipper,  or  to ,  or  order,  or  assigns,  convey 

notice  to  the  master,  that  although  the  goods  be  shipped  on  account 
and  risk  of  a  consignee,  and  compliance  with  his  orders  or  the  fulfil- 


(/)  In  this  letter  M.  and  Co.  wrote  to  B.       (g)  Turner  v.  The  Trustees  of  the  Liver- 
&  Co., "The  bank  on  whom  our  drafts  on    pool  Docks,®  Exch. 543.     And  see  the  judg- 
you  were  sold  required  the  delivery  of  B.  L.    ment  of  Lord  Campbell  in  Gurneyv.£ehrendt 
which  we  thought  best  to  comply  with,  and    3  E.  &  B.  622. 
thereby  obtained   the   highest  rate  of  ex- 
change," &c. 

V 
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ment  of  a  contract  with  him  be  the  motive  of  the  shipment,  there 
may  yet  be  some  condition  unperformed  on  which  his  right  to  posses- 
sion depends,  or  some  circumstances  which  have  induced  the  shipper 
to  retain  in  his  own  hands  the  ultimate  appointment  of  the  consign- 
ment. It  is  the  master's  duty,  in  such  cases,  to  retain,  and  he  cannot 
safely  deliver  the  goods,  until  they  are  claimed  of  him  by  the  holder 
of  a  bill  of  lading,  endorsed  by  the  shipper,  to  whose  order  he  has 
engaged  to  deliver  them  (h) . 

A  case,  the  peculiar  circumstances  of  which  make  it  an  exception 
to  this  rule,  may  assist  in  its  illustration. 

It  was  an  action  of  trover  (i)  against  a  warehouseman  who  had 
refused  to  restore  goods  delivered  to  him  by  the  plaintiff  for  safe  keep- 
ing, on  the  ground  that  they  belonged  to  Smidt  and  Co.,  by  whom  they 
were  shipped.  These  persons  being  resident  at  Riga,  and  indebted  to 
the  plaintiff,  had  accepted  from  him  an  order  to  purchase  goods,  for 
which  the  plaintiff  sent  his  own  ship.  Smidt  and  Co.  delivered  the 
goods  so  ordered  to  the  captain,  telling  him  at  the  same  time  that  they 
belonged  to  the  plaintiff.  After  the  captain  had  received  them,  he 
was  requested  by  Smidt  and  Co.  to  sign  a  bill  of  lading,  deliverable 

to -,  or  his  order,  for  which  he  was  to  receive  freight  at  the 

rates  therein  specified.  The  captain  objected  to  sign  the  bill  of  lading 
with  a  blank  for  the  name  of  the  consignee ;  but  being  assured  it  was 
of  no  consequence,  as  the  goods  were  to  be  delivered  to  his  owner, 
was  induced  to  do  so.  To  the  plaintiff  Smidt  and  Co.  wrote,  advising 
him  that  they  had  shipped  the  goods  for  his  account  and  risk,  and 
enclosing  invoices  in  which  he  was  charged  a  commission  on  their 
amount.  This  letter  they  sent  to  Lehr,  their  own  agent  in  this 
country,  informing  him  that  they  had  remitted  to  Messrs.  Ruckers, 
bills  drawn  on  the  plaintiff,  and  that  they  should  make  the  bills  of 
lading  to  order — that  in  the  event  of  his  not  accepting  the  drafts,  Messrs. 
Ruckers  might  receive  the  goods.  Lehr,  in  pursuance  of  these  in- 
structions, called  upon  the  plaintiff  before  the  ship  arrived,  delivered 
to  him  the  letter  enclosing  the  invoices,  stated  that  Smidt  and  Co.  had 
drawn  upon  him  bills  for  1,500/.,  which  were  in  the  hands  of  Messrs. 
Ruckers,  and  requested  the  plaintiff  to  accept  them.  The  plaintiff 
refused,  and  Lehr,  in  consequence,  endorsed  a  bill  of  lading  which 
had  been  transmitted  to  him  to  Messrs.  Ruckers.  On  the  ship's 
arrival  in  England,  Messrs.  Ruckers  claimed  the  goods  as  endorsees 
of  the  bill  of  lading,  but  the  captain  refused  to  deliver  them,  and 
delivered  the  goods  to  the  plaintiff,  who  deposited  them  with  the 
defendants,  as  warehouse-keepers,  on  his  account.  The  question  was, 
In  whom  the  property  was  vested  ?  And  this  involved  the  further 
question,  Whether  the  master,  under  the  circumstances,  was  justified 
in  making  delivery  to  his  employer,  the  shipowner  and  consignee, 
contrary  to  the  tenor  of  the  bill  of  lading?  "It  is  true,"  said 
Chief  Justice  Gibbs,  "that  the  goods  might  have  been  delivered 

(ft)  See  post,  ch.  11,  s.  5.  and  5  Taunt.  759.     And  see  Turner  v.  Trus- 

ty Ogle  v.  Atkinson,  1  Mars.  Rep.  323  ;     tees  of  the  Liverpool  Docks,  6  Exch.  543. 
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aboard  the  ship  on  the  terms  on  which  the  defendant  contends  they 
were  delivered,  and  if  they  had  been,  no  doubt  Ogle  (the  plaintiff) 
could  not  have  obtained  the  goods  without  accepting  the  bills — but 
were  they  so  delivered  ?  Smidt  and  Co.,  in  their  letter  to  Ogle,  never 
make  mention  of  any  bills  to  be  accepted  by  Ogle.  The  case  states 
that  the  captain  received  them  as  the  plaintiff's  own  goods,  which 
means  his  own  goods  absolutely,  without  any  qualification.  If 
Smidt  and  Co.  had  said  '  we  deliver  the  goods  to  you  to  be  the  goods 
of  Ogle,  if  he  accepts  certain  bills/  the  defence  would  avail,  but  no 
such  thing  passes.  The  goods  go  on  board — bills  of  lading  are 
tendered  to  the  captain  to  sign  in  blank — the  captain  objects. 
According  to  the  defendant's  argument,  the  answer  should  have 
been,  '  I  leave  the  bills  in  blank,  because  it  is  as  yet  uncertain  to 
whom  the  bills  may  be  deliverable,  for  the  cargo  is  to  go  to  Ruckers' 
unless  the  plaintiff  accepts  certain  bills ; '  but  the  answer  given  is, 
'The  blank  in  the  bill  is  immaterial,  for  the  goods  are,  at  all 
events,  to  be  delivered  to  your  owner/  If  the  blank  was  immaterial, 
it  imported  no  alteration  in  the  terms  of  delivery ;  if  it  was  mate- 
rial, a  fraud  was  practised  on  the  captain  which  cannot  avail  the 
consignors/' 

The  case  of  Van  Casteel  v.  Booker  and  Co.  (k)  may  also  be  referred 
to  in  this  place. 

The  defendants  were  assignees  of  bankrupts,  whose  correspondents, 
L.  S.  and  Co.,  at  Rio,  had  purchased  goods,  partly  on  their  own 
credit,  partly  on  the  credit  of  the  bankrupts,  for  which  the  bankrupts 
had  sent  a  ship  of  which  they  were  the  owners.  L.  S.  and  Co. 
shipped  the  goods  on  board  the  ship,  drew  bills  for  the  amount  of 
the  purchase  on  their  own  credit  on  the  bankrupts,  had  the  invoices 
made  out  as  for  a  shipment  "  by  order  and  on  account  and  risk  of  the 
bankrupts,"  and  promised  the  captain  to  sign  bills  of  lading,  making 
the  goods  to  their  own  order  or  assigns  "  freight  free."  One  of  these 
bills  they  endorsed  in  blank,  and  sent  it  to  the  bankrupts.  Shortly 
after,  the  agents  in  England  of  L.  S.  and  Co.  asked  the  principal 
member  of  the  bankrupt  firm  to  cause  the  bill  of  lading  to  be  placed 
in  their  hands,  to  secure  the  bills  drawn  on  account  of  the  purchase, 
to  which  he  assented,  and  gave  a  written  order  to  that  effect.  After 
the  bankrupts  had  committed  an  act  of  bankruptcy,  the  bill  of  lading 
arrived,  and  was  delivered  after  the  fiat,  in  pursuance  of  this  arrange- 
ment, to  a  third  party,  who  pledged  it  for  a  large  advance  with  the 
plaintiffs.  On  the  arrival  of  the  cargo,  the  defendants  got  possession 
of  it,  and  the  plaintiffs  brought  this  action  of  trover  for  it,  as 
endorsees  of  the  bill  of  lading.  The  Court  of  Exchequer,  on  these 
facts,  held,  that  although  the  contract  was  primd  facie  made  on 
behalf  of  the  vendors,  it  was  a  question  for  the  jury,  looking  at  the 
form  of  the  bill  of  lading  and  language  of  the  invoice,  whether  the 
goods  were  not  really  delivered  on  board  to  be  carried  for  and  on 


Exch.  69. 
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account  and  risk  of  the  bankrupts ;  and,  if  they  were,  that  the  right 
of  stoppage  in  transitu,  and  also  the  power  of  rescinding  by  the  bank- 
rupts, so  as  to  defeat  the  rights  of  their  creditors,  were  at  an  end; 
but  that  if  the  jury  should  think,  from  the  form  of  the  bill  of  lading, 
that  it  was  intended  to  preserve  the  rights  of  the  unpaid  vendors 
until  some  further  act  was  done,  by  transferring  the  bill  of  lading, 
the  right  to  stop  the  goods  in  transitu,  and  also  the  power  of  rescind- 
ing, would  continue  until  the  bill  of  lading,  endorsed,  reached  the 
hands  of  the  bankrupts,  in  which  case  it  was  competent  for  them  to 
give  the  unpaid  vendors  a  lien  on  the  whole  for  the  part  not  paid. 

Where  the  defendant,  the  shipper  of  goods  which  had  been  pur- 
chased by  him  of  W.  on  account  of  P.,  wrote  to  C.  &  P.  enclosing 
the  bill  of  lading,  endorsed,  desiring  them  to  follow  the  instructions  of 
W.  respecting  the  goods,  and  informing  them  that  he  had  valued 
upon  them  on  W/s  account,  but  not  making  their  acceptance  of  the 
drafts  a  condition  of  their  right  to  transfer  the  bill  of  lading,  and  P. 
having  got  possession  from  them  of  the  bill  of  lading,  transferred  it  to 
persons  who  advanced  money  to  him  upon  it,  and  who  transferred  it 
to  the  plaintiffs  for  valuable  consideration,  and  C.  &  S.  having  refused 
on  P/s  failure  to  accept  the  drafts — the  defendant  claimed  to  stop 
the  goods  in  transitu,  and  obtained  possession  of  them  from  the 
master  of  the  ship,  it  was  held  in  an  action  of  trover  that  the 
plaintiffs  were  entitled  to  recover  (/). 


4.  Cases  of  Conditional  Consignment,  the  Condition  having  been 

performed. 

In  determining  by  whom  an  action  can  be  maintained  against  the 
shipowner  for  the  loss  or  injury  of  goods,  cases  of  conditional  con- 
signment (the  condition  being  unperformed)  must  be  carefully  dis- 
tinguished from  those  in  which,  by  the  terms  of  dealing  between  the 
consignor  and  consignee,  the  property  in  the  goods  vested  in  the  latter 
at  the  time  of  shipment  (defeasible  only  by  the  former's  right  of 
stopping  them  in  transitu)  ;  and  also  from  those  cases  in  which  the 
conditions  attached  to  the  delivery  of  the  goods  have  been  performed 
by  the  consignee. 

In  the  case  of  Cox  v.  Harden  (m),  the  consignors  abroad,  upon 
receipt  of  orders  from  their  correspondent  in  England,  shipped 
goods  on  account  and  at  the  risk  of  the  consignee,  and  took  bills  of 
lading  from  the  master  to  their  own  order,  transmitting  one  of  such 
bills,  unendorsed,  with  the  invoice  to  the  consignee,  enclosed  in  a 
letter,  informing  him  that  they  had  drawn  upon  him  for  the  amount, 
and  adding,  "  We  close  this  account  in  course."  Another  bill  of 
lading  was  sent  by  them,  endorsed  to  their  own  agent,  but  of  this 
they  did  not  inform  the  consignee.  The  master  having  improperly 


(0  Gurney  v.  Behrend,  3  E.  &  B.  622;        (m)  4  East,  211, 
23  L.  J.  365. 
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delivered  the  goods  to  the  consignee  on  production  of  the  unendorsed 
bill  of  lading,  it  was  held,  that  the  property,  which  was  defeasible 
before  delivery  in  case  of  the  consignee's  insolvency,  had  vested  in 
him  by  the  delivery,  and  that  the  holder  of  the  endorsed  bill  of  lading 
could  not  maintain  trover  against  him.  This  case  is  materially  dis- 
tinguished from  that  of  Brandt  v.  Boivlby  (n),  by  the  absence  of  all 
intimation  to  the  consignee  that  a  bill  of  lading,  endorsed,  had  been 
sent  to  the  agent  of  the  consignor ;  an  intimation  which  in  that  case 
evinced  a  clear  intention  on  the  part  of  the  consignor  that  the  pro- 
perty should  not  vest  absolutely  in  the  consignee. 

In  another  case,  goods  were  shipped  to  order,  on  account  and  risk 
of  the  consignee.  An  invoice  of  them  and  bills  of  lading  to  order  or 
assigns,  endorsed  in  blank,  were  also  transmitted  to  the  plaintiff,  who 
was  the  consignee,  in  a  letter  of  advice,  informing*  him  that  the  con- 
signor had  drawn  bills  on  him  at  three  months  for  the  value  of  the 
cargo.  Another  bill  of  lading  was  afterwards  sent  to  the  agent  of 
the  consignor,  under  which  he  obtained  the  goods  from  the  master, 
and  insisted  on  immediate  payment  by  the  consignee,  as  a  condition 
of  delivery  to  him.  The  consignee  offered  his  acceptance  at  three 
months,  and  on  that  being  refused,  brought  an  action  of  trover 
against  the  agent  for  the  goods.  It  was  held,  that  by  the  delivery  of 
the  goods  to  the  master,  and  the  transmission  of  the  bill  of  lading 
and  invoice  to  the  plaintiff,  the  property  had  passed  to  him,  and  that 
he  was  entitled  to  recover  (o) . 


5.   Of  the  Effect  of  Bills  of  Lading  transmitted  as  Security  for 
Advances,  or  to  indemnify  against  Acceptances. 

When  bills  of  lading  to  shipper's  order,  or  to  ,  or   order, 

endorsed  by  the  shippers,  or  bills  of  lading  by  which  goods  are 
made  deliverable  to  a  consignee  by  name,  are  transmitted  to  him  as 
security  for  antecedent  advances,  or  to  indemnify  him  against  lia- 
bilities in  respect  of  the  particular  consignment  which  they  represent, 
they  are  evidence  of  such  a  destination  and  appropriation  to  him  of 
the  specific  goods  as  will  vest  in  him  a  property,  absolute  or  special 
in  them,  at  the  time  of  their  delivery  on  board,  and  so  render  the 
master  responsible  to  him  for  their  loss  or  injury.  Thus,  where  bills 
of  lading  to  shipper's  order,  endorsed  in  blank,  were  forwarded  to 
the  consignees  to  secure  advances  agreed  to  be  made  by  them  to  the 
consignors,  and  the  latter  becoming  bankrupts,  their  assignees  claimed 
and  obtained  the  goods  from  the  captain,  it  was  held  that  he  was 
liable  in  trover  to  the  consignees  ( p).  So  where  goods  were  shipped, 
and  bills  of  lading  signed  and  transmitted  to  a  factor,  making  them 
deliverable  to  him ;  upon  proof  by  correspondence  of  the  intention  of 
the  principal  to  vest  the  property  in  the  factor,  as  security  for  ante- 


(n)   Ante,  p.  285.  (,,)  ffaillc  v.  Smith,  1  Bos.  &  Pul.  513. 

(o)    Wallie  v.  Montgomeric,3  East,  585. 
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cedent  advances,  it  was  held,  that  the  latter  had  acquired  a  special 
property  in  the  goods  the  instant  they  were  delivered  on  board,  and 
that  he  might  sue  the  master  of  the  ship  for  their  non-delivery  (q) . 
And  where  a  manufacturer  at  Newcastle  consigned  goods  to  his 
factors  in  London,  who  had  remonstrated  with  him  on  the  state  of 
his  account,  specifically  to  meet  a  bill  drawn  upon  them,  transmitting 
to  them  a  receipt  signed  by  the  mate  of  the  vessel,  acknowledging 
the  goods  to  have  been  received  on  board  to  be  delivered  to  them,  it 
was  held  that  the  appropriation  was  complete,  and  that  the  ship- 
owners were  liable  in  trover  to  the  consignees  (r) . 

Where  a  consignee  at  Liverpool  on  receipt  of  a  boat  receipt,  or 
bill  of  lading,  by  which  goods  actually  laden  at  Longford  were  made 
deliverable  to  certain  persons  at  Dublin  "in  care  for,  and  to  be 
shipped  to,"  him,  accepted  on  the  faith  of  the  consignment  a  bill 
of  exchange,  it  was  held,  that  the  boat  receipt  was  evidence  of  an 
intention  on  the  part  of  the  consignor  at  the  time  of  the  lading  to 
vest  in  the  consignee  the  property  in  the  specific  chattels  laden,  and 
that  he  might  maintain  an  action  of  trover  for  them  against  a  person 
to  whom  they  had  been  delivered,  under  a  subsequent  order  of  the 
consignor  ($).  In  respect  of  the  goods  thus  actually  laden  at  the 
time  the  boat  receipt  was  signed,  the  case  was  distinguished  from  those 
in  which,  there  being  no  documentary  or  other  evidence  to  prove  an 
intention  on  the  part  of  the  consignor  to  vest  the  property  in  the 
consignee  at  the  time  of  delivery  to  the  carrier  (£),  it  had  been  held 
not  to  have  passed  to  him.  Goods  which  were  proved  not  to  have 
been  actually  laden,  or  specifically  appropriated  to  the  consignee 
when  the  boat  receipt  was  signed,  were  held,  in  the  same  case,  not 
to  have  vested  in  him,  but  in  the  holder  of  another  boat  receipt, 
regularly  signed  by  the  boat  master  after  the  goods  were  on  board. 


6.   Of  Actions  by  Consignees,  being  only  Agents  of  the  Owners  of 

Goods. 

If  the  person  to  whom  the  delivery  is  ordered  is  only  an  agent 
of  the  shipper,  and  has  no  property  in  the  goods,  it  has  been  thought 
that  he  cannot  maintain  an  action  in  his  own  name  against  the  master 
for  not  delivering  them — not  in  assumpsit,  for  the  contract  in  the 
bill  of  lading  was  not  made  with  him,  but  with  a  third  person,  the 
consignor  of  the  goods — not  in  trover,  because  no  property  having 
passed  to  him,  he  can  have  no  right  to  complain  of  their  non-delivery 
or  conversion  as  an  injury  to  himself  (u) .  Yet  in  one  case,  where  the 

(g)  Anderson  v.  Clark,  2  Bing.20.  And  (a)  Bryans  v.  Nix,  4  M.  &  W.  775;  see 

see  the  observations  of  Parke,  B.,  on  that  also    Gosling  v.    Birnie,   7  Bing.  339,  and 

case  in  Bryans  v.  Nix,  4   M.  &  W.  775.  Thompson  v.  Small,  1  C.  B.  328. 

See  also  the  remarks  of  Lord  Ellenborough  (t)  Kinloch    v.    Craig,    14     East,    582. 

in  Patten  v.  Thompson,  5  M.&S.  356;  and  Nichols  v.   Clint,  3  Price,  547.    Bruce  v. 

in  Vert-UK  v.  Jeivell,  1  Campb.  31 ;  and  Van  Wait,  3  M.  &  W.  15. 

Casteel  v.  Booker,  2  Exch.  691.  (M)   Waring  v.  Cox,  1  Campb.  369  ;  Cox 

(r)   Evans  v.  Nicholl,  4  Scott,  N.  C.  43.  v.  Harden,  4  East,  211. 
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consignor  of  goods,  upon  the  insolvency  of  the  consignee,  endorsed 
the  bill  of  lading  to  the  plaintiff  without  consideration,  to  enable  him 
to  stop  the  goods  in  transitu,  it  was  held,  that  the  plaintiff  had  a 
sufficient  property  to  maintain  trover  against  the  wharfingers  (v)  in 
whose  custody  the  goods  were.  But,  whatever  may  be  the  contract 
between  the  consignor  and  the  consignee,  the  agreement  for  the 
carriage  is  between  the  carrier  and  the  consignor;  and  accordingly 
it  was  held  no  variance  to  describe  in  a  declaration  the  freight  as 
payable  by  the  consignor,  though,  in  fact,  payable  by  the  con- 
signee (w) .  And  if  a  special  contract  be  made  between  the  consignor 
and  the  carrier,  the  consignor  may  sue  upon  it  without  showing  his 
ownership  in  the  goods  (#) . 

In  the  case  of  Evans  v.  Martlett  (y)  this  distinction  is  taken.  If 
goods  by  bills  of  lading  are  consigned  to  A.,  A.  is  the  owner,  and 
must  bring  the  action  against  the  master  of  the  ship,  if  they  are 
lost;  but  if  the  bill  be  special  to  deliver  to  A.  for  the  use  of  B.,  B. 
ought  to  bring  the  action. 

The  case  of  Sargent  v.  Morris  (z)  was  decided  on  this  principle. 
The  declaration  stated  that  the  defendant  was  the  owner  of  a 
vessel  lying  in  the  Guadalquiver,  bound  to  London,  and  that  the 
plaintiff  shipped  goods  on  board  to  be  safely  conveyed  by  the 
defendant,  and  that  the  defendant  conducted  himself  so  negli- 
gently in  relation  to  them,  that  they  were  damaged — plea,  non 
assumpsit.  It  appeared  that  the  goods  were  shipped  by  Bayo  and 
Son,  of  Seville,  and  that  they  were  the  parties  interested  in  the 
goods.  By  the  bill  of  lading,  the  captain  acknowledged  to  have 
received  on  board  the  said  vessel  of  Don  Pedro  Bayo  and  Son  the 
goods  therein  mentioned,  and  it  then  proceeded  in  the  following 
words  : — "  I  undertake  to  deliver  the  same  to  you,  and  in  your  name, 
according  to  custom  and  usage ,  to  Mr.  Sargent,  or  his  assigns,  paying 
freight. )y  The  plaintiff,  on  receiving  advice  of  the  shipment,  effected 
an  insurance  on  account  of  Bayo,  and  advanced  the  premiums.  It 
was  objected  that  the  action  ought  to  have  been  brought  by  Bayo 
and  Son,  and  not  by  the  present  plaintiff.  Lord  Tenter  den  said, 
"  This  is  an  action  on  a  special  contract,  founded  on  a  bill  of  lading, 
on  the  face  of  which  it  does  not  distinctly  appear  whether  the  con- 
tract made  by  Bayo  and  Son  was  made  on  their  own  behalf,  or  as  the 
agents  of  Sargent,  who  is  named  in  the  bill  of  lading  as  the  person  to 
whom  the  delivery  is  to  be  made.  The  fact  is,  however,  afterwards 
ascertained  by  other  circumstances,  and  it  appears  that  the  shipment 
was  made  on  account  of  Bayo  and  Son  at  their  risk  and  for  their 
benefit,  and  not  on  the  risk  or  for  the  benefit  of  the  present  plaintiff. 
It  is  true,  if  the  goods  had  been  delivered  to  him,  that  he  would  have 
had  a  lien  to  the  extent  of  any  advances  he  had  made  for  freight  or 


(t>)  Morison  v.  Gray,   2  Bing.  R.  260.  BerkeJy  v.  Wailing,   ante,  p.  282.     Davis 

But  see  the  note  to  the  case  of  Waring  v.  and  Jordan  v.  James,  5  Bur.  Rep.  680. 

Cox,  1  Campb.  369.     And  see  this  subject  (#)  Dunlop    v.  Lambert,  6  Cl.   &  Fin. 

very  ably  discussed  in  Story  on  Agency,  pp.  600. 

349—356.  (y)  1  Lord  Raym.  271. 

(M?)  Moore  v.  Wilson,  1  Term  Rep.  659,  (z)  3  B.  &  Aid.  273. 
cited  by  Mr.  J.  Pattcson  in  the  argument  of 
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insurance,  on  account  of  his  principal ;  and  if  there  had  been  any 
deviation  so  as  to  discharge  the  underwriters,  and  the  goods  had 
never  arrived,  he  would  have  been  entitled  to  recover  against  Bayo 
for  such  advances.  A  transfer  of  the  property  is,  however,  very 
different  from  a  transfer  of  the  contract.  It  appears  to  me  that  this 
action,  at  the  suit  of  the  present  plaintiff,  is  not  maintainable"  (z). 
Mr.  Justice  Bayley  added,  "  The  declaration  describes  the  plaintiff  as 
the  original  shipper,  and  the  original  contract  as  having  been  made 
with  him.  Now,  I  take  the  rule  to  be  this  :  if  an  agent  acts  for  me, 
and  on  my  behalf,  but  in  his  own  name,  then,  inasmuch  as  he  is  the 
person  with  whom  the  contract  is  made,  it  is  no  answer  to  an  action 
in  his  own  name  to  say  that  he  is  merely  an  agent,  unless  you  can 
also  show  that  he  is  prohibited  from  carrying  on  that  action  by  the 
person  on  whose  behalf  the  contract  was  made.  In  such  cases  you 
may  bring  your  action  either  in  the  name  of  the  party  by  whom  the 
contract  was  made,  or  of  the  party  for  whom  the  contract  was  made. 
In  this  case  the  contract  appears  by  the  terms  of  the  bill  of  lading  to 
have  been  made  with  the  Spanish  house.  Then  for  whom  was  it 
made  ?  Why,  upon  the  evidence  in  the  cause,  on  account  of  the 
Spanish  house." 

This  judgment  of  Mr.  Justice  Bayley  is  in  conformity  with  that  of 
Lord  Ellenborough  (a) ,  in  an  action  against  the  owner  of  a  ship,  on  a 
bill  of  lading,  which  stated  the  goods  to  have  been  shipped  by  the 
plaintiffs,  but  who  in  fact  were  only  the  agents  of  the  owners  resident 
abroad.  "  I  am  of  opinion,"  said  his  lordship,  "  that  this  action  well 
lies.  There  is  a  privity  of  contract  established  between  these  parties 
by  means  of  the  bill  of  lading.  It  states  that  the  goods  were  shipped 
by  the  plaintiffs,  and  that  the  freight  for  them  was  paid  by  the 
plaintiffs  in  London.  To  the  plaintiffs,  therefore,  from  whom  the 
consideration  moves,  and  to  whom  the  promise  is  made,  the  defen- 
dant is  liable  for  the  non-delivery  of  the  goods ;  after  such  a  bill  of 
lading  has  been  signed  by  his  agent,  he  cannot  say  to  the  shippers 
they  have  no  interest  in  the  goods,  and  are  not  damnified  by  his 
breach  of  contract.  The  plaintiffs  are  entitled  to  recover  the  value 
of  the  goods,  and  they  will  hold  the  sum  recovered  as  trustees  for  the 
real  owners"  (#). 

The  result  of  these  cases  appears  to  be,  that  actions  ex  contractu 
against  shipowners  for  the  non-delivery,  loss,  or  injury  of  goods 
entrusted  to  them  must  be  brought  against  the  party  with  whom  the 
contract  to  carry  is  expressly  or  impliedly  made.  It  is  made  expressly 
with  the  shipper;  impliedly  with  the  person  for  whom  he  acts  as 


(z)  See*  Sanders v.Vanzeller,  4  Q.  B.297  ;  made  deliverable  to  B.  or  his  assignees  at 

Thompson  v.  Dominy,  14  M.  &  W.  403;  Philadelphia.     The  freight  on  the  goods  was 

Franhlinv  Neate,13  M.&W.485;  Howard  paid  at  Liverpool  by  A.     It  was  held  that  B. 

v.  Shepherd,  9  C.  B.  296.  could  maintain  an  action  against  the  owner 

(a)  And  see  Story  on  Agency,  p.  345.  of  the  ship  for  loss  by  the  negligent  carriage 

(b)  Joseph  v.  Knox,  3  Campb.  320.     In  of  the  goods,  although  B.  was  but  an  agent, 
Griffiths.  Ir>gledew,QSerg.  &  R.  429,  goods  for  the  legal  property  by  the  bill  of  lading 
were  shipped  at  Liverpool  by  A.  on  his  own  vested  in  B.  in  trust  .for  A.  — Note  to  Story 
account,  but  by  the  bill  of  lading  they  were  on  Agency,  p.  3o4. 
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agent — that  is,  prima  facie,  the  consignee.  To  enable  a  person  to 
maintain  an  action  of  trover  for  goods,  he  must  have  a  right  of  pro- 
perty, general  or  special,  in  them,  and  a  right  of  immediate  posses- 
sion. The  consignee  will  be  deemed  to  have  such  a  property  unless 
the  contrary  appears  (c). 

In  the  case  of  an  express  contract,  by  -bill  of  lading,  the  action 
may  be  brought  by  the  shipper  with  whom  the  master  contracted, 
or  by  the  owner  of  the  goods,  whose  agent  the  shipper  was,  or  in  some 
cases  by  the  person  to  whom,  by  the  terms  of  the  bill  of  lading,  the 
master  undertook  to  deliver  them  (d). 

We  have  seen  that,  as  the  law  lately  stood,  the  endorsement  and 
delivery  of  a  bill  of  lading  transferred  in  many  cases  the  right  of 
property  in  the  goods  represented  by  it,  but  not  the  contract  con- 
tained in  the  bill  of  lading  of  the  master  and  his  owner  in  relation  to 
them.  The  consignee  and  owner  of  goods  might  have  sustained 
damage  by  the  negligent  performance  of  the  master's  contract  for 
their  carriage,  or  by  their  non-delivery,  and  yet  be  unable  to  recover 
compensation  from  him  or  his  owners. 

For  remedy  of  this  inconvenience  it  has  recently  been  enacted  that 
consignees  named  in  bills  of  lading  and  endorsees  of  bills  of  lading,  to 
whom  the  property  in  the  goods  therein  mentioned  shall  pass  upon  or 
by  reason  of  such  consignment  or  endorsement,  shall  have  transferred 
to  and  vested  in  them  all  rights  of  suit  in  respect  of  such  goods,  as  if 
the  contract  contained  in  the  bill  of  lading  had  been  made  with 
them.  They  are  thus  placed  in  the  position  of  persons  on  whose 
behalf  the  consignors  as  agents  had  contracted  with  the  master  and 
ship-owner  (e) . 

If  the  property  is  in  the  consignor,  he  may  transfer  with  it,  by  in- 
dorsement and  delivery  of  the  bill  of  lading,  his  contract  also  with 
the  shipowner  (/) .  If  the  property  be  not  transferred,  neither  is  the 
contract;  and  the  transfer  of  the  property,  as  we  have  seen,  is  a 
question  of  intention  (g)  to  be  ascertained,  in  the  absence  of  express 
contract  or  declaration,  by  a  careful  appreciation  of  the  relative  positions 
in  which  as  correspondents,  agents  or  principals,  the  parties  stood  in  the 
transaction, — of  its  inception,  substance,  and  circumstances,  explained, 
as  they  in  most  cases  will  be  to  a  great  extent,  by  the  mode  in  which 
the  bill  of  lading  has  been  dealt  with  by  the  person  at  whose  orders 
by  its  terms  it  and  the  goods  it  represents  have  been  first  placed. 
In  an  action  by  a  shipowner  for  the  freight  of  goods  payable  as  per 
bill  of  lading,  it  appeared  that  the  defendant  had  shipped  the  goods 
on  board  the  plaintiff's  ship,  and  obtained  a  bill  of  lading  for  them 
from  the  master,  in  which  they  were  stated  to  have  been  shipped  by 
the  defendant  as  agent,  and  were  to  be  delivered  abroad  "  unto  order 

(c)  Bloxam  v.  Sanders,  4  B.  &  C.  941.        (e)  18  &  19  Viet.  c.  Ill,  s.  1. 
Coleman  v.  Lambert,  5  M.  &  W.  502.  (/)   Wait  v.  Baker,  2  Ex.  1,  ante,  p.  288, 

(d)  Ante,  p.  293.    Haillev.  Smith,  1  B.  &     and  the  cases  there  cited.     See  also  Shand  v. 
P.  563.      Wilmshurst  v.  Bowker,  7  M.&Gr.     Sanderson,  28  L.  J.  278;  Foster  v.  Colby, 
882.    Valpy  v.  Gibson,  ±  C.  B.  837.    Wait  v.     3  H.  &  N.  705;  28  L.  J.  88. 

Baker,  2  Exch.  1,  ante,  p.  288.  See  Howard        (a)  Ante,  section  3  of  this  chapter. 
v.  Shepherd  9  C.  B.  297. 
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or  assigns,,  lie  or  they  paying  freight  for  the  goods."  The  shipment 
had  in  fact  been  made  by  the  defendant  on  account  of  a  principal 
who  had  agreed  with  the  plaintiff  to  indorse  the  bill  of  lading  for  the 
goods  to  him  as  security  for  advances  which  he  had  made  upon  them. 
The  bill  of  lading  was  endorsed  by  the  defendant  to  his  principal  and 
to  the  plaintiff  by  the  principal,  but  he  did  not  pay  the  freight.  It  was 
objected  to  the  maintenance  of  the  action  that,  under  the  provisions 
above  referred  to,  the  property  in  the  goods  had  vested  in  the  plaintiff 
himself  by  the  endorsement  and  delivery  to  him  of  the  bill  of  lading, 
and  that  he  could  not  sue  the  defendant  for  the  freight.  But  this 
contention  was  thought  to  be  inconsistent  with  the  substance  of  the 
transaction,  and  unsupported  (the  property  in  the  goods  not  having 
been  intended  to  pass  by  the  endorsement)  by  the  words  of  the  Act, 
and  the  defendant  was  held  liable  on  his  contract  (h).  An  endorse- 
ment and  transmission  of  the  bill  of  lading  by  the  shipper  and  vendor 
of  goods  to  the  vendee,  vests  the  property  in  the  latter,  renders  him 
liable  for  the  price  of  the  goods,  and  on  the  shipper's  contract  with 
the  shipowner  (z).  The  indorsee  liable  under  the  Act,  must  be  holder 
as  well  as  indorsee ;  if  before  the  ship's  arrival  he  has  indorsed  the  bill 
over,  he  is  not  liable  upon  the  contract  evidenced  by  it  (K) . 


7.  Remarks  on  Cases  cited. 

In  considering  to  whom  he  will  be  safe  in  making  and  in  refusing 
delivery,  it  may  be  useful  to  remind  the  master  that  he  can  rarely 
incur  any  responsibility  by  adhering  strictly  to  his  engagement  with 
the  shipper.  The  case  of  Ogle  v.  Atkinson,  was  a  case  of  fraud ;  in 
those  of  Brandt  v.  Bowlby  and  Harding  v.  Cox  whatever  might  have 
been  the  rights  of  the  consignees,  the  master  and  his  owners  had 
been  safe,  had  he  not  departed  from  his  contract  in  the  bill  of  lading 
to  deliver  only  to  the  order  of  the  shipper.  In  the  cases  of  Haille  v. 
Smith  and  Anderson  v.  Clark,  the  right  of  the  consignees  to  the  goods 
resulted  from  the  special  circumstances  under  which  they  were  con- 
signed ;  but  their  right  of  action  against  the  master  was  founded  on 
the  neglect  of  his  engagement  to  deliver  to  the  orders  of  the  shipper. 
The  master  should  remember,  that  the  cases  in  which  the  consignor 
is  entitled  to  alter  the  destination  of  a  consignment  are  not  of 
frequent  occurrence.  When  once  he  has  transmitted  a  bill  of  lading 
by  which  the  goods  are  made  deliverable  to  a  consignee  named  in  the 
body  of  it,  and  not  being  his  own  agent — or  in  blank,  or  to  his  own 
order  endorsed  by  him — he  may,  if  the  goods  were  shipped  on  credit, 
and  the  consignee  has  become  insolvent  or  failed,  assert  his  right  of 
stopping  them  in  their  transit ;  but  even  that  right  will  avail  him 
nothing  against  the  title  of  an  endorsee  for  value  (I).  The  insolvency 


(h)  Fox  v.  Nott,  6  H.  &  N.  630.  (I)  See  post,  Stoppage  in  Transitu  ;  also, 

(i)  Browne  v.  Hare,  4  H.  &  N.  822.  Jones  v.  Jones,  8  M.  &  W.  431.     "The  law 

(h)  Smurthivaite  v.   Wilkins,   11  C.  6.  in  America  recognizes  tlie  same  principles 

(N.  S.)  842.  as  the   English  law  on   the  subject  of  the 
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of  the  consignee  may  generally  be  easily  ascertained ;  but  whether 
he  has  paid  for  the  goods,  or  whether  the  holder  of  a  bill  of  lading 
be  an  endorsee  for  value  or  not,  the  master  can  seldom  have  the 
means  of  discovering.  In  the  case  of  conflicting  claims,  it  may  be 
prudent  to  require  indemnity,  but  if  he  makes  delivery  to  the 
person  who  first  claims  the  goods  under  a  bill  of  lading  regularlv 
assigned  to  him,  the  consignor  will  seldom  have  much  colour  to 
complain  that  orders  drawn  up  by  himself  have  been  too  strictly 
observed,  (m). 


8.  Description  of  Goods  in  Bills  of  Lading. 

If  there  is  any  dispute  about  the  quantity  or  condition  of  the 
goods,  or  if  the  contents  of  casks  or  bales  are  unknown,  the  words  of 
the  bill  of  lading  should  be  varied  accordingly. 

By  the  French  ordinance,  it  is  required  that  bills  of  lading 
should  contain  the  quality,  quantity,  and  marks  of  the  merchan- 
dise ;  the  name  of  the  merchant  who  loads  them,  and  of  the  person 
to  whom  they  are  to  be  delivered ;  the  place  of  departure  and  des- 
tination ;  the  names  of  the  master  and  of  the  ship ;  and  the  price 
of  the  freight,  (n). 

It  is  obvious  that  the  quality,  and  frequently  also  the  quantity  of 
the  goods  must  be  unknown  to  the  master ;  and  the  commentator  (o) 
on  the  ordinance  informs  us,  that  by  the  quality  the  exterior  and 
apparent  quality  only  is  meant ;  and  further,  that  it  is  usual  for  the 
master  to  insert  words  denoting  that  the  quality  and  quantity  are 

transfer  of  property  by  endorsement  of  the  "  Where  a  consignment  is  made  to  a  factor, 
bill  of  lading.  A  consignor  cannot  stop  for  the  account  and  risk  of  the  consignor, 
goods  in  transitu  when  they  are  shipped  to  and  the  bill  of  lading  makes  the  goods  deli- 
pay  a  precedent  debt.  Neither  can  he  stop  verable  to  the  consignee  or  his  assigns,  then 
them  when  the  consignee  is  his  own  agent,  the  bill  of  lading  must  be  endorsed  by  the 
if  the  goods  are  a  shipment  for  a  cestuigue  consignee,  to  pass  the  property  to  a  purchaser 
trust  who  has  paid  the  consideration ;  and  claiming  in  virtue  of  a  transfer  by  such  bill 
when  once  the  bill  of  lading  is  signed  by  the  only  ;  and  an  endorsement  by  the  consignor 
master  after  the  goods  are  on  board,  under  would  not  operate  as  a  legal  transfer  of  the 
such  circumstances,  the  consignor  and  master  bill  of  lading,  so  as  to  defeat  the  rights  of 
cannot  change  the  right  of  property  by  any  third  persons.  As  against  the  factor  himself, 
change  of  the  papers,  so  as  to  divest  the  or  any  other  person  claiming  the  goods  by  a 
interest  already  vested  in  the  consignee,  bond  fide  transfer  of  the  bill  of  lading,  the 
But  where  a  shipment  is  made  to  a  creditor  consignor  as  owner  may  assign  the  property 
on  account  and  risk  of  the  consignor,  and  by  any  legal  instrument  of  assignment  what- 
there  is  no  contract  respecting  it  between  soever;  but  then  the  party  takes  by  such 
the  consignor  and  consignee,  there  the  right  assignment,  for  an  endorsement  can  only 
of  stoppage  and  transfer  of  the  property  be  made  of  the  bill  of  lading  by  the  party 
continues,  so  that  the  creditor  may  be  de-  to  whom  or  to  whose  order  it  is  originally 
feated  by  a  transfer  or  countermand  before  made  assignable,  so  as  by  virtue  thereof  to 
the  bill  of  lading  reaches  him.  And  a  factor  pass  the  property." — Ibid.  391. 
who  is  a  creditor  also  has  no  lien  on  goods  (m)  See  the  judgment  of  Maule,  J.,  in 
consigned  to  him  by  his  principal  for  ac-  Howard  v.  Shepherd,  9  C.  B.  297. 
count  and  risk  of  the  shipper,  if  before  (n)  Liv.  3,  tit.  2  :  Des  Connoissemens,  art. 
they  get  into  his  actual  possession,  the  con-  2.  See  also  the  Code  de  Commerce,  art. 
signor  has  bond  fide  assigned  the  bill  of  281. 

lading." — Story,  note  to  American  edition,  (o)  Valin,  ubi   supra.    See    also,  upon 

P-  388.  this  subject,  Boulay  Paty,  vol.  2,  pp.  309,313. 
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only  according  to  the  representation  of  the  merchant;  of  which 
practice  he  approves,  and  mentions  two  disputes  decided  in  favour  of 
the  master  in  consequence  of  this  precaution. 

Some  of  the  more  ancient  writers  on  maritime  law  mention 
the  case  of  goods  put  on  board  a  ship  without  the  knowledge  or 
consent  of  the  master  or  owners.  It  is  evident,  that  in  such  a 
case  no  contract  for  conveyance  is  made,  but  nevertheless  the 
master,  upon  delivery  of  them,  will  be  entitled  to  the  usual  freight 
for  the  voyage. 


9.  Admiralty  Cases.     Consignors'  or  Enemies3  property. 

Goods  going  during  war  to  be  delivered  in  an  enemy's  country 
under  a  contract  to  become  the  property  of  the  enemy  on  arrival,  are 
considered  by  Prize  Courts  as  enemies'  property,  and  questions 
respecting  the  proprietary  interest  in  cargoes,  of  the  same  nature 
as  those  mentioned  in  this  chapter  to  have  been  decided  between 
consignors  and  consignees,  have  arisen  between  captors  and  claimants 
in  the  Courts  of  Admiralty  of  England  and  the  United  States,  and 
been  determined  upon  the  same  principles.  The  general  rule  is,  that 
the  property  of  goods  going  for  the  account  of  the  shipper  and  sub- 
ject to  his  order  and  control  remains  in  him  during  the  transit ;  and 
this  has  been  considered  to  be  the  case,  although  the  goods  were  sent 
in  pursuance  of  the  orders  of  the  consignee,  or  stated  to  be  on  his 
account  in  the  invoice,  whenever  conditions  are  annexed  to  their 
delivery,  or  a  discretion  respecting  it  is  entrusted  to  the  agent  of  the 
shipper,  (p). 

"  Where  goods/'  said  Lord  Stowell  (q), (( are  shipped  without  orders, 
the  consignor  has  an  unlimited  right  to  vary  the  consignment  at 
pleasure.  The  seller,  if  he  may  be  so  described,  retains  an  absolute 
power  over  them,  for  there  is  no  purchase.  But  when  orders  have 
been  received  and  executed,  and  delivery  has  been  made  to  the 
master  of  the  ship,  and  bills  of  lading  (r)  deliverable  to  the  con- 
signee signed  and  transmitted  to  him,  the  seller  is  functus  officio, 
except  in  the  peculiar  case  in  which  he  is  again  reinstated  by  the 
privileges  of  the  vendeur  primitif.  That  will  make  it  a  matter  of 
fundamental  importance  that  the  letters  containing  the  original 
order  should  be  produced.  The  mercantile  law  I  take  to  be  clear 
and  distinct,  that  the  seller  has  not  a  right  to  vary  the  consignment 
except  in  the  case  [insolvency]  above  stated.  The  mischief  and  in- 
convenience that  would  ensue  on  a  contrary  supposition  are  extreme. 
The  goods  might  be  put  on  board,  and  might  be  at  the  risk  of  the 


(p)  See  the  cases  from  the  American  (r)  The  words  within  brackets  are  not  in 

Courts,  in  Story  on  Prize  Courts,  by  Pratt;  Lord  StowelPs  judgment,  but  it  is  evident 

the  A  bo,  1  E.  &  A.  347  ;  and  the  Vromo  from  the  facts  of  the  case,  and  from  a 

Margaretta,  \  Rob.  336.  The  Sally,  3  Rob.  reference  to  ch.  11,  sect.  2,  of  this  Treatise, 

300  (note) ;  the  Aurora,  4  Rob.  219.  that  they  are  implied. 

(?)  The  Constantia,  6  Rob.  321. 
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consignee  for  two  or  three  months  ;  and  if  the  consignor  could  come 
and  resume  them  at  pleasure,  it  would  place  the  consignee  in  a 
situation  of  great  disadvantage,  that  he  should  be  exposed  to  the 
risk  during  such  a  length  of  time,  for  an  object  which  might  be 
eventually  defeated  at  any  moment  by  the  capricious  or  interested 
change  of  intention  in  the  breast  of  the  consignor." 

The  transfer,  by  subjects  of  belligerent  states,  of  property  in  ships 
or  goods  in  the  course  of  their  transit,  to  the  effect  of  changing  their 
national  character,  is  not  recognized  by  Courts  of  Admiralty,  if  it 
take  place  during  actual  hostilities,  or  imminent  and  impending 
danger  of  them  (s) . 

Having  thus  considered  the  several  particulars  belonging  dis- 
tinctly to  the  two  different  species  of  contract  for  the  conveyance  of 
merchandise  by  sea,  I  proceed,  in  the  following  chapters  of  this 
fourth  part,  to  treat  of  those  general  circumstances  which  may 
belong  to  both. 


(*)  The  Danckebaar,   1  Rob.  107 ;   the  314.     And  see,  upon  the  subjects  discussed 

Herstelder,!  Rob.  114;  the  Vrouw  Mar-  in   this   chapter,  Blackburn  "On  the  Con- 

garetta,  1  Rob.  336 ;  the  San  Frederick,  tract  of  Sale,"  pp.  135—146. 
5   Rob.   128;    the  Fidentia,    1    E.   &  A. 
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CHAPTER  V. 

OF    THE    GENERAL    DUTIES    OF   THE    MASTER    AND    OWNERS;    AND 

HEREIN, 


SECT.  1.  Of  the  Preparation  for  the  Voyage,  p.  302. 

2.  Of  the  Commencement  of  the  Voyage,  p.  310. 

3.  Of  the  Course  of  the  Voyage,  p.  320. 

4.  The  Masters  Duty  as  respects  the  Cargo  in  the  course  of  the  Voyage,  p.  323. 

5.  Of  the  Completion  of  the  Voyage,?.  330. 


1.   Of  the  Preparation  for  the  Voyage. 

IN  whatever  way  the  contract  for  the  conveyance  of  merchandise  be 
made,  the  master  and  owners  are  thereby  bound  to  the  performance 
of  various  duties  of  a  general  nature.  I  propose  to  treat  of  these 
duties  in  the  present  chapter,  and  shall  consider  them  as  they  regard, 
first,  the  Preparation  for  the  Voyage  \  secondly,  the  Commencement ; 
thirdly,  the  Course ;  and  lastly,  the  Completion  of  the  Voyage. 

Audi  first,  as  to  the  Preparation  for  the  Voyage. 

The  first  duty  is  to  provide  a  vessel  tight  and  staunch,  and 
furnished  with  all  tackle  and  apparel  necessary  for  the  intended 
voyage  (a)  ;  for  if  the  merchant  suffer  loss  or  damage  by  reason  of 
any  insufficiency  of  these  particulars  at  the  outset  of  the  voyage,  and 
of  delay  or  loss  of  market  resulting  from  it  (b),  he  will  be  entitled  to 
a  recompense  (c) .  But  there  is  no  implied  warranty  on  the  part  of 

(a)  Emerigon,  torn.  1,  pp.  373, 374, 375.  equipped  with  sails.  It  appeared  that  her 

Roccus,  not.  19,  57,  69.  Ordinance  of  sails  to  be  used  in  stormy  weather  were  in 

Rotterdam,  2  Magens,  p.  101,  art.  124,  good  condition, but  thather  main-top-gallant 

Molloy,  book  2,  chap.  2,  sect.  10.  Well-  sails  and  studding  sails,  which  are  useful  in 

wood's  Sea  Laws,  tit.  7,  p.  72.  light  breezes,  were  rotten  and  almost  unser- 

(J)  Christie  \.  Trott,  1  W.  R.  C.  P.  15;  viceable.  Lord  Ellenborough  said,  "The 

22  L.T.  101;  and  see,  as  to  insufficient  anchors,  hull  of  the  ship  in  this  case  was  sufficient 

Harrison  v  Douglas,  3  Ad.  &  E.  396.  and  seaworthy,  but  it  appears  that  when 

(c)  The  case  of  Wedderburn  v.  Sell,  (1  she  left  Jamaica  her  sails  were  highly  defec- 
Campb.  Rep.  1)  was  an  action  on  a  policy  of  tive.  It  is  not  enough  that  a  ship  is  supplied 
insurance  on  the  ship  Minorca,  at  and  from  with  such  sails  as  are  essential  to  her  safety 
Jamaica  to  London.  The  ship  sailed  from  from  the  perils  of  the  sea,  and  which  might 
England  with  convoy,  but  parted  from  the  enable  her,  if  not  intercepted,  at  some  period 
fleet;  and  being  no  more  heard  of,  was  sup-  or  other  to  complete  her  voyage,  she  must 
posed  to  have  foundered  in  a  hurricane.  The  be  rendered  as  secure  as  possible  from  cap- 
defence  was,  that  the  ship  was  not  properly  ture  by  the  enemy,  as  well  as  from  the  dan- 
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a  shipowner  that  his  ship  is  seaworthy  when  contracting  with  a  sea- 
man to  make  a  voyage  in  her  (d). 

An  insufficiency  in  the  furniture  of  the  ship  cannot  easily  be 
unknown  to  the  master  or  owners ;  but  in  the  body  there  may  be 
latent  defects  unknown  to  both.  The  French  ordinance  directs*  that 
if  the  merchant  can  prove  that  the  vessel,  at  the  time  of  sailing,  was 
incapable  of  performing  the  voyage,  the  master  shall  lose  his  freight, 
and  pay  the  merchant  his  damages  and  interest  (e).  Valin,  in  his 
commentary  upon  this  article,  cites  an  observation  of  Weytsen, 
"  That  the  punishment  of  the  master  in  this  case  ought  not  to  be 
thought  too  severe,  because  the  master,  by  the  nature  of  the  contract 
of  affreightment,  is  necessarily  held  to  warrant  that  the  ship  is  good, 
and  perfectly  in  a  condition  to  perform  the  voyage  in  question,  under 
the  penalty  of  all  expenses,  damages,  and  interest."  And  he  himself 
adds  that  this  is  so,  although  before  its  departure  the  ship  may  have 
been  visited  according  to  the  practice  in  France,  and  reported 
sufficient ;  because  on  the  visit  the  exterior  parts  only  of  the  vessel 
are  surveyed,  so  that  secret  faults  cannot  be  discovered,  ' '  for  which, 
by  consequence/'  says  he,  "the  owner  or  master  remains  always 
responsible ;  and  this  the  more  justly,  because  he  cannot  be  ignorant 
of  the  bad  state  of  the  ship ;  but  even  if  he  be  ignorant,  he  must  still 
answer,  being  necessarily  bound  to  furnish  a  ship  good  and  capable 
of  the  voyage."  Pothier  (/) ,  taking  notice  of  this  article,  and  of  the 
commentary  upon  it,  declares  his  own  opinion  (in  conformity,  as  he 


gers  of  the  winds  and  waves.  But  here  the 
Minorca  appears  to  have  been  deficient  in 
sails,  on  which  her  speed  might  materially 
depend ;  and,  if  so,  the  risk  being  thereby 
greatly  increased,  the  policy  never  attached, 
and  this  action  cannot  be  supported."  With 
respect  to  insufficiency  of  such  particulars 
after  the  commencement  of  the  voyage,  re- 
sulting from  the  negligence  or  default  of  the 
master  and  crew,  as  it  affects  the  liability  of 
insurers,  see  Hollingsworth  v.  Brodrick, 
7  Ad.  &  Ell.  40  j  and  Dixon  v.  Sadler, 
5  M.  &  W.  405.  See  the  observations  of 
Baron  Parke,  affirmed  8  M.  &  W.  195,  and 
White  v.  Crisp,  10  Exch.  312,  and  see  pout, 
sect.  3.  To  a  declaration  alleging  that  the 
vessel  was  not  seaworthy  at  the  commence- 
ment of  the  voyage,  whereby  the  plaintiff 
was  prevented  from  insuring,  a  plea  that 
before  any  damage,  loss,  or  prejudice  accrued 
to  the  plaintiff,  the  vessel  was  made  sea- 
worthy,'is  no  answer  and  bad.  Dunbar  v. 
Smaithwaite,  4  W.  R.  Q.  B.  p.  68. 

(d)  CMtv.ftMZ,3B.fcB.40&  Where 
by  the  terms  of  a  charter-party,  a  ship  was 
to  be  "  tight,  staunch,  and  strong,  and  in 
every  way  fitted  for  the  voyage,  and  part  of 
the  freight  was  to  be  paid  in  advance,  on  the 
ship  having  sailed,  less  5  per  cent,  for  insur- 
ance, interest,  and  commission,"  and  the 
ship  having  gone  to  sea  was  lost  before  pay- 
ment of  the  advance  freight,  it  was  held  in 


a  suit  for  its  recovery,  that  a  plea  alleging 
that  the  ship  was  not  tight,  staunch,  Sac.,  at 
the  commencement  of  her  voyage,  by  reason 
of  which  she  was  lost,  was  a  good  answer  to 
the  action,  for  by  the  term  of  the  charter- 
party,  the  advance  freight  was  to  be  at  the 
charterer's  risk,  and  to  be  insured  by  him, 
and  he  was  not  bound  to  pay  it  until  the  ship 
was  in  such  a  condition  that  a  policy  of  in- 
surance on  it  would  attach.  Thompson  v. 
Gillespy,  5  E.  &  B.  209  ;  24  L.  J.  Q.  B.  340. 
In  the  same  case  the  ship  having  gone  out  of 
dock  to  save  a  springtide,  with  her  rigging 
and  equipment  incomplete,  and  part  of  her 
crew  absent,  and  anchored  in  the  roads, 
where  she  was  lost,  the  master  who  had  not 
then  signed  the  bills  of  lading  being  on 
shore;  a  verdict  on  a  plea  that  the  ship  had 
not  sailed  pursuant  to  charter-party,  was 
determined  to  have  been  properly  entered 
for  the  defendant. 

(e)  Liv.  3,  tit.  3,  du  Fret.  art.  12. 

(/)  Traite  de  Charte-partie,  num.  30. 
The  author  here  refers  to  his  own  excellent 
Traite  de  Louage,  part  2,  chap.  1,  sect.  4, 
par.  2.  But  it  rather  appears  to  me  that 
the  rules  there  laid  down  by  himself  warrant 
the  conclusion,  that  in  this  instance  the 
owner  and  master  ought  to  be  responsible 
for  the  loss — "  Lorsque  lelocateur  devoit  par 
sa  profession  etre  informe  du  vice  de  la  chose 
louee  il  est  tenu  des  dommages  interets  du 
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observes,  to  the  general  principles  of  law  established  in  his  own 
treatise  on  the  contract  of  letting  to  hire)  to  be,  that  if  the  ship  has 
been  visited  and  reported  sufficient,  the  master  or  owner  shall  not  be 
answerable  for  damages  occasioned  by  a  defect  which  they  did  not 
nor  could  know ;  but  he  agrees  that  they  shall  lose  their  freight  (g) . 
It  may  be  observed,  however,  that  defects  of  this  sort  cannot  exist, 
unless  occasioned  by  the  age  or  particular  employment  of  the  ship,  or 
some  accidental  disaster  that  may  have  happened  to  it ;  all  of  which 
ought  to  be  known  to  the  owner,  and  ought  to  lead  to  an  examination 
of  the  interior  as  well  as  exterior  parts.  And  indeed  this  contract, 
although  greatly  partaking  of  the  nature  of  the  contract  of  letting  to 
hire,  is  not  precisely  the  same,  but  includes  in  itself  a  warranty 
beyond  that  which  is  contained  in  the  contract  for  letting  to  hire. 
In  a  charter-party,  the  person  who  lets  the  ship  covenants  that  it  is 
tight,  staunch,  and  sufficient ;  if  it  is  not  so,  the  terms  of  the  cove- 
nant are  not  complied  with  (k),  and  the  ignorance  of  a  covenantor 
can  never  excuse  him.  And  with  regard  to  a  general  ship,  Chief 
Justice  Holt,  in  his  elaborate  argument  on  the  law  of  bailments,  dis- 
tinguishes the  contract  made  for  the  carriage  of  goods  from  the 
contract  of  letting  to  hire ;  and  speaking  of  the  former,  when 
made  by  a  person  in  a  public  employment,  says,  ' '  The  law  charges 
the  person  (viz.,  common  carrier,  hoy  man,  master  of  a  ship)  thus 
entrusted  to  carry  goods  against  all  events  but  acts  of  God  and  of 
the  King's  enemies ;"  so  that  a  common  carrier  is  an  insurer  against 
all  perils  or  losses  not  within  the  exception  (i)  ;  and  the  contract  of 
insurance,  properly  so  called,  is  clearly  void  if  the  ship  at  the  com- 
mencement of  the  voyage  be  not  seaworthy,  although  the  person  who 
has  effected  the  insurance  be  ignorant  of  that  circumstance  (j ). 

Indeed,  in  a  case  in  which  it  appeared  that  the  owner  of  a  lighter, 
employed  in  conveying  goods  from  a  quay  at  Hull  to  sloops  in  the 
dock,  had,  together  with  many  other  persons  engaged  in  the  same 
business,  given  public  notice,  "  That  they  would  not  be  answerable 
for  any  loss  or  damage  which  should  happen  to  any  cargo  which 
should  be  put  on  board  any  of  their  vessels,  unless  such  loss  or 
damage  should  happen  to  be  occasioned  by  want  of  ordinary  care  and 
diligence  in  the  master  or  crew  of  the  vessel,  when  and  in  such  case 
they  would  pay  to  the  sufferers  10/.  per  centum  upon  such  loss  or 
damage,  so  as  the  whole  amount  of  such  payment  should  not  exceed 


conducteur,  sans  qu'il  soit  besoin  de  chercher,  (h)  The  law  of  the  United  States  of  Ame- 

«  effectivement  il  en  a  eu  connoissance  ou  rica  is  the  same  :  see  American  edit,  by  Story, 

non."     And  he  instances  the  case  of  a  cooper  p.  222.     So  also  is  the  Scotch  law.     "  Such 

or  shopkeeper,  letting  casks  made  of  bad  ordinary  hazards  as  occur  not  by  stress  of 

wood.  weather,  or  any  extrinsic  accident,  but  only 

(0)  Le  capitaine  perd  ton  fret,  et  repond  from  the  ship  and  her  furniture,  lie  not  upon 

des  dommages  interets    de  I'affreteur,   si  the  merchant,  nor  are  relevant  to  free   the 

celui-ci  prouve  que,  lorsque  le  navire  a  fait  skipper,  who  must  have  the  ship  sufficient 

voile,  il  etait  horn  d'etat  de  naviguer.     La  at  his  peril." — 1  Bell's  Com.  4th  edit.  560. 

preuve  est  admissible  fionobstant,  et  contre  (i)  Coggs  v.  Bernard,  2  Lord  Raym.  909. 

les  certificats  de  visite  au  depart. — Code  de  (j  )  Park  on  Insurance,  ch.  11. 
Commerce,  art.  297. 
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the  value  of  the  vessel  on  board  whereof  such  loss  or  damage  should 
have   happened,   and   the   freight   of   such   vessel.''     And   they  gave 
further  notice,   "That  any  merchant  or  other   persons    desirous  of 
having    their   goods  or   merchandises    carried  free    of  any  risk,  in 
ct  of  loss  or  damage,  whether  the  same  should   happen  from  the 
</'  God  or  othei'H'ixe,  might  have  the  same  so  carried   by  entering 
into  an  agreement  for  the  payment  of  an  extra  freight  proportionable 
to  the  accepted  responsibility,  on  application  to  them  or  their  respec- 
tive agents."      It  was  held,  that  the  owner  \vas  answerable  to  the  full 
it  of  the  damage  done  to  goods  by  reason  of  the   leakiness  and 
insufficiency  of  his  lighter,   although  the   merchant  was   acquainted 
with  the  notice  before  he  sent  the  goods  on  board.     In  delivering  the 
judgment  of  the  court  on  this  occasion,  the  learned  Chief  Jii-tii-e, 
Lord  Ellenborough,  said,  "  In  every  contract  for  the  carriage  of  goods 
between  a  person  holding  himself  forth  as  the  owner  of  a  lighter  or 
1   ready  to  carry  goods  for  hire,  and  the  person  putting  goods  on 
board  or  employing  his  vessel  or  lighter  for  that  purpose,  it  is  a  ? 
of  the  contract  on  the  part  of  the  carrier  or  lighterman  implied  hy  lnu\ 
that  his  vessel  is  tight,  and  fit  for  the  purpose  or  employment  for 
win cli  he   offers  and  holds  it  forth   to  the  public.     It  is  the  very 
foundation  and  immediate  substratum  of  the  contract  that  it  is  so ; 
the  law  presumes  a  promise  to  that  effect  on  the  part  of  the  en: 
without    any  actual    proof;   and    every   reason   of    >ouud   policy   and 
public  convenience  requires  it  should  be  so."      And   the   court  con- 
sidered the  insufficiency  of  a  lighter  "  as  a  personal   neglect   of  the 
/•,  or  more  properly  as  a  non-performance  on  ///.v  part  of  what  he 
had  undertaken  to  do — vis.,  to  provide  a  fit  vessel    for  the  purpi 
and  thought  it  clear  that  the   only  object  of  the  notice  "was  to  limit 
the  responsibility  of  the  owners,  in  those  cases  only  where  the   law 
would  otherwise  have  made  them   answer  for  the    neglect  of  <ii 
and  for  accidents  which  it  might  not  be  within  the  scope  of  ordinary 
care  and  caution  to  provide  against"  (k). 

And  not  only  must  the  ship  and  her  furniture  be  sufficient  for  the 
_fe,  but  she  must  be  al><>  furnished  at  the  time  of  sailing  (/)  with 
a  competent  master,  and  an  adequate  number  of  persons  of  skill  and 
ability  to  navigate  her. 

She   is   not   fit   for   the   voyage   unless  ils   with   a   ffl 

competent  for  the  voyage,  considering  its  length  and  the  circum- 
stances under  which  it  is  undertaken.  Therefore,  where  on  a  voyage 
from  the  Mauritius  to  London  there  was  no  one  on  board  competent 
to  supply  the  captain's  place,  he  being  ill  when  he  went  on  board, 
:i  an  action  on  a  policy  of  insurance,  held  the  un- 
derwriters to  be  discharged  (in). 

The  case  of  Tail  v.  Led  ' n)  was  an  action  on  a  policy  of  insurance 
at  and  from  Cork,  to  the  ship's  loading  port  or  ports  on  the  coast  of 


(k)  Lyon  and  anotfur  v.  Mdls,  5  East,         (w)  Clifford  v.   Hunter,  M.  &  M. 

See  3  Kent's  Comtn.  287,  note  («). 

(0   Forthair  v.  Chabcrt,  H   H.  &  B.  158.          (n)   14  East,  4*1. 
But  see  Weir  v.  Aberdeen,  2  B.  &  Aid. 
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Spain,  within  the  Straits  of  Gibraltar,  including  Tarragona,  and  not 
higher  up  the  Mediterranean,  and  from  thence  to  London.  Tarragona 
was  at  this  time  in  the  possession  of  our  Spanish  allies.  Barcelona,  which 
lies  further  up  the  Mediterranean,  was  in  possession  of  the  French 
enemy.  It  was  the  intention  of  the  captain  to  go  into  Tarragona,  but 
being  entirely  ignorant  of  the  coast,  he  passed  that  port  in  the  night, 
mistook  Barcelona  for  Tarragona,  and  was  entering  the  former  port 
when  captured  by  the  French.  Lord  Ellenborough — "  There  was  no 
just  cause  for  the  deviation ;  it  resulted  solely  from  the  master's 
ignorance.  If  he  had  been  driven  off  Barcelona  by  stress  of  weather, 
it  would  have  been  a  different  consideration.  I  think  the  case  against 
the  assured.  The  implied  warranty  to  provide  a  master  of  reasonably 
competent  skill  was  not  complied  with,  by  sending  out  one  who  was 
totally  ignorant  of  the  one  port  and  of  the  other — of  Tarragona  and 
of  Barcelona — when  it  was  the  immediate  and  prominent  object  of 
the  policy  to  distinguish  between  them." 

And  for  sailing  down  rivers,  out  of  harbours,  or  through  roads,  &c., 
where,  either  by  usage  or  the  laws  of  the  country,  a  pilot  is  required, 
a  pilot  must  be  taken  on  board  (o) .  The  master,  when  bound  to 
take  a  pilot,  is  liable  to  heavy  penalties,  if,  after  a  qualified  one  has 
offered  to  take  charge  of  his  ship,  he  does  not  employ  him.  And 
no  owner  or  master  of  any  ship  shall  be  answerable  to  any  person 
whatever,  for  any  loss  or  damage  occasioned  by  the  fault  or  inca- 
pacity of  any  qualified  pilot  acting  in  charge  of  such  ship  within 
any  district  where  the  employment  of  such  pilot  is  compulsory  by 
law  (p). 

The  manner  of  taking  goods  on  board,  and  the  commencement  of 
the  master's  duty  in  this  respect  depend  on  the  custom  of  the  particular 
place.  More  or  less  is  to  be  done  by  wharfingers  or  lightermen  accord- 
ing to  the  usage.  If  the  master  receives  goods  at  the  quay  or  beach, 
or  sends  his  boat  for  them,  his  responsibility  commences  with  the 
receipt  (q) .  In  the  port  of  London,  with  respect  to  goods  intended  to 
be  sent  coastwise,  it  has  been  held  that  the  responsibility  of  the 
wharfinger  ceases  by  delivery  of  them  to  the  mate  of  the  vessel  upon 
the  wharf  (r).  As  soon  as  any  goods  are  put  on  board,  the  master 
must  provide  a  sufficient  number  of  persons  to  protect  them  (s)  ;  for 

(o)  Law  v.  Hollingsivorth,!  Term.  Rep.  made  in  breach  of  the  regulations  of  the  5  & 

160.     Phillips  v.  Headlam,2B.  &  Ad.  384.  6  Wm.  4,  c.  19,  by  which  masters  of  British 

See  the  observations  of  Baron  Parke  on  these  ships  are  prohibited  from  carrying  to  sea 

cases  as  they  affect  the  liability  of  insurers,  seamen  who  have  not  signed  the  ship's  arti- 

in  the  case  ofDixonv.  Sadler,  5  M.  &  Wels.  cles,  was  not  therefore  void. 

405;    Emerigon,  torn.  1,  p.  375;  Molloy,  (p)  17  &  18  Viet.  c.  104,  ss.  353,  376,388. 

book  2,  ch.  2,  sec.  7. ;  Roccus,   not.  59,  62;  (q)  Molloy,  book   2,   chap.   2,  sect.   2; 

French  Ordinance,  liv.  2,  tit.  1,  Du  Capitaine,  Roccus,  not.  88;  Wellwood,  tit.  9,  Dig.  4, 

art.  8.     And  see—  9,  3. 

Ordinance  of  Wisbuy,  art.  59,  60     .     .  ~|  (r)  Cobban  and  another   v.  Dotune,   5, 


Ordinance  of  Antwerp,  2  Magens,  p.  16, 


art.  9 


Wellwood's  Sea  Laws,  pp.  23,  26      .     . 
Ordinance  of  Rotterdam,  2  Magens,  p. 

103,  art.  139 

Ante,  pt.  3.  ch.  7 


£      Esp.  N.  P.  C.  41. 


(s)  Morse  v.  Slue,  1  Vent.  190,  238  ;  Sir 
T.  Raym.  220.  Rich  v.  Kneeland,  Hob.  17; 
2  Cro.  330;  Dig.  4,  9, 1,  1.  "Nisi  hocesset 
statutum,  materia  daretur  cumfuribus  ad- 
versus  eos,  quos  recipiunt,  coeundi,  cum  ne 

In  Redmond  v.  Smith,  8  Scott's  N".  R.     nunc  guidem  abstincant  hujusmodi  fraudi- 
263,  it  was  held  that  a  contract  of  insurance,    bus."  But  the  word/w?-e*  here  means  thieves 


CHAP,  v.]  Duties  of  Master  and  Owners.  307 

even  if  the  crew  be  overpowered  by  a  superior  force,  and  the  goods 
stolen,  while  the  ship  is  in  a  port  or  river  within  the  body  of  a  county, 
the  masters  and  owners  will  be  answerable  for  the  loss,  although  they 
have  been  guilty  of  neither  fraud  nor  fault  :  the  law  in  this  instance 
holding  them  responsible  from  reasons  of  public  policy,  and  to  prevent 
the  combinations  that  might  otherwise  be  made  with  thieves  and 
robbers. 

It  is  usual  for  the  master  and  mate  to  sign  a  receipt  for  goods  at  the 
time  of  the  shipment,  and  deliver  it  to  the  shipper.  "When  this  is  done, 
the  master  must  take  care  not  to  deliver  a  bill  of  lading  until  the 
receipt  is  returned  to  him ;  for  otherwise  he  may  place  himself  under 
a  twofold  responsibility — a  responsibility  to  the  shipper,  in  case  he 
shall  require  the  goods  to  be  delivered  to  his  own  order,  and  have  a 
legal  right  to  do  so ;  and  a  responsibility  to  a  holder  of  the  bill  of 
lading,  who  may  be  induced  to  purchase  the  goods  on  the  faith  of 
it  (/) .  And  if  such  a  receipt  is  required,  it  ought  to  be  given ;  and  if 
not  given,  still  the  master  must  take  care  not  to  deliver  a  bill  of 
lading  to  any  person  but  the  shipper,  without  his  orders,  for  if  he 
does,  he  may  incur  a  twofold  responsibility  in  the  same  way  as  if  the 
required  receipt  had  been  given  (u) . 

It  is  in  all  cases  the  duty  of  the  master  to  provide  ropes,  &c., 
proper  for  the  actual  reception  of  the  goods  into  the  ship  (#) .  And  if 
a  cask  be  accidentally  staved  in  letting  it  down  into  the  hold  of  the 
ship,  the  master  must  answer  for  the  loss  (y) .  The  ship  must  also  be 
furnished  with  proper  dunnage  (pieces  of  wood  placed  against  the  sides 
and  bottom  of  the  hold)  to  preserve  the  cargo  from  the  effects  of 
leakage,  according  to  its  nature  and  quality  (z) .  And  care  must  be 
taken  by  the  master  (unless  by  usage  or  agreement  this  business  is  to 
be  performed  by  persons  hired  by  the  merchant)  (a)  so  to  stow  and 


only,  and  not  robbers,  who  come  with  a  supe-         (£)  Craven  and  another  v.  Ryder,  6  Taunt, 

rior  and  irresistible  force:  they  are  called  433,  and  2  Marsh.  127.     And  see  Hawes  and 

latrones.     Thus  by  the  Digest,  17,  2,  52,  3,  another  v.  Watson  and  another,  2  B.  &  C. 

a  partner  who  has  the  care  of  the  joint  pro-  540.     See  the  cases,  ante,  p.  283. 
perty  is  not  answerable  "si  id  latrocinio  aut        (u)  Ruck  v.  Hatfield,  5  B.  &  A.  632. 
incendio  perierit,"  but  he  is  answerable,  "  si        (a,*)  Laws   of  Oleron,    art.    10.     Laws  of 

afaribussubreptumsit;"  upon  which  Gotho-  Wisbuy,  art.  22.     Wellwood,  tit.  9. 
fred   observes,   "  adversus  latrones  parum        (y)  Goff\.  Clinkard,  cited  1  Wils.  282. 
prodest  custodla  •   adversus  fures  prodcsse        (z)  Ordin.  of  Rotterdam,  2  Magens,  101, 

potest,  si  quis  advigilet.  L-dtrocimum  fatale  arts.  125,  126. 

damnuniySeu  casus  fortuitus  est ;  at  non         (a)  A    charter-party   provided    that    the 

furtum."     And   the  words   of   the    Digest,  cargo  should  be  put  on  board  the  plaintiff's 

title  Xautce,  caupones,  fttabularii,SfC.,4,0, 3,  ship  at  the  defendant's  expense.     The  master, 

are,  "  Nisi  si  quid  damnofatah  contingat ;  upon  the  refusal  of  the  defendant's  agent  to 

inde  Labcoscribit,siquidnaufragio,  aut  per  have  the  goods  put  on  board,  employed  men 

rim  jiiratarum  perierit,  non  esset  iniquum  to  do  it ;  and  it  was  held  that  the  expense 

exceptionem  ei  dari ;  idem  erit  dicendum  si  thus   incurred  might  be  recovered   by  the 

in  stabulo  aut  in  caupona  vis  major  conti-  plaintiff  from  the  defendant  in  an  action  on 

gerit."     So  that  our  law  at  present  is  stricter  an  implied  contract  to  repay  them.    Fletcher 

in  the  case  of  carriers  than  in  the  civil  law ;  v.  Gillcspie,  3  Bing.  635.     The  master  and 

but  it  is  said  to  have  been  the  same  formerly,  owners  of  a  ship  put  up  by  the  charterer  as  a 

and  not  to  have  charged  a  carrier  in  the  case  general  ship  are  not  liable  to  the  shipper  of 

of  robbery,  unless  he  travelled  by  dangerons  goods  for  damage  done  to  them  through  their 

ways,  or  at  unseasonable  hours.     See  Jones  negligent  stowage  by  a  stevadore  appointed 

on  Bailments,  p.  103.  by  the  charterer,  though  the  charter-party 

x  2 


Duties  of  Master  and  Owners.  [PART  iv. 

arrange  the  different  articles  of  which  the  cargo  consists  that  they 
may  not  be  injured  by  each  other,  or  by  the  motion  or  leakage  of  the 
ship  (b) .  And  more  must  not  be  taken  on  board  than  the  ship  can 
conveniently  carry,,  leaving  room  for  her  own  furniture  and  the  pro- 
visions of  the  crew,  and  for  the  proper  working  of  the  vessel  (c). 
Neither  may  the  master  take  on  board  any  contraband  goods, 
whereby  the  ship  and  other  parts  of  the  cargo  may  be  liable  to  for- 
feiture or  detention  (d). 

In  addition  to  the  charter-party  and  bills  of  lading,  which  contain 
the  engagements  of  himself  and  his  owners  with  the  charterers  of  the 
ship  and  the  shippers  of  the  cargo,  he  is  bound  to  carry  with  him  the 
certificate  of  registry,  on  which  appear  the  age,  build,  and  description 
of  his  ship,  his  own  name  as  master,  the  names  and  residences  of  his 
owners,  and  the  proportions  in  which  they  are  interested  in  the 
ship  (e)  -,  the  account  of  the  crew,  in  the  forms  sanctioned  by  the 
Board  of  Trade  for  home  and  foreign-going  ships,  which,  twice  a  year 
for  home-trade  ships,  and  within  forty-eight  hours  of  the  arrival  of 
any  foreign-going  ship  at  her  port  of  destination  in  the  United 
Kingdom,  is  to  be  delivered  to  the  shipping  master  (/)  ;  the  agree- 
ment with  the  seamen — a  legible  copy  of  which  he  is  required,  at  the 
commencement  of  every  voyage,  to  place  on  board,  in  such  a  manner 
as  to  be  accessible  to  the  crew  (g) ;  the  official  log-book  (A),  in  which, 
as  we  have  seen,  an  entry  is  to  be  made  by  him  of  every  event  which 
occurs  during  the  voyage;  the  manifest,  which  should  contain  an 
accurate  statement,  under  his  hand,  of  all  the  goods  shipped,  and  by 


stipulate  that  he   should   be    paid   by   the  charter-party;" — it  was  held  that  the  owners 

master,  and  not  under   his  orders, — unless  were    responsible    for    improper    stowage, 

the  damage  be  shown  to  have  resulted  from  Sack  v.  Ford,  13  C.  B.  (N.  S.)  90;  32  L.J. 

obedience  to  his  orders.     Sivanston  v.  Gar-  (N.  S.)  C.  P.  12. 

rick,  2  L.  J.  (N.  S.)  Ex.  255,  and  the  judg-  (6)   Wellwood,  p.  29.     Ordin.  of  Antwerp, 

ment  of  Willes,  J.  in  Blackie  v.  Stanbridge,  2  Magens,  p.  16,  art.  8.     French  Ordin.  liv. 

6C.  B.  (N.  S.)894,  Ex.Ch.  ib.Qll  ;  28  L.J.  2,  tit.  Du  Capitaine,  art.  12.     Laws  of  Wis- 

(N.  S.)  C.  P.  329;  S.  C.  in  error,  29  L.  J.  buy,  art.  23.     Laws  of  Oleron,  art.  11,  and 

(N.  S.)  212,  C.  P.     But  where  the  charter-  Cleirac  thereon. 

party   stipulated  that  the  cargo  was  to  be  (c)  Roccus,  not.  30.   Ordin.  of  Rotterdam, 

"  taken  on   board  and   discharged   by   the  2  Magens,  p.  102,  art.  127.     Weir  v.  Aber- 

charterers,  the  crew  of  the  vessel  rendering  deen,  320. 

customary  assistance  so  far  as  they  may  be  (d)  Molloy,  book  2,  chap.  2,  sect.  7.    Roc- 
required  under  the  orders  of  the  master,  the  cus,  not.  66.     Wellwood,  tit.  9. 
charterers  to  have  liberty  to  appoint  steva-  (e)  17  &  18  Viet.  c.  104,  ss.  44 — 54. 
dores  and  labourers  to  assist  in  the  loading,  (f)  Sects.  273,  274,     See  the  forms  sane- 
stowage,  and  discharge  thereof,  such  steva-  tioned  by  the  Board  of  Trade  in  the  Appendix, 
dores  and  labourers  being  under  the  control  Lists  in  the  form  (G)  required  by  7  &  8  Viet, 
and  direction  of  the  master;  the  charterers  c.  112,  to  be  delivered  to  officers  of  customs 
not  in  any  case    to   be   responsible  to.  the  before  the  ship's  departure,  are  no  longer  re- 
owners  for  damage  or  improper  stowage;" —  quired  to  be  so  delivered  in  the  case  of  ships 
and  contained  this  other  clause — "  the  master  of  which  the  crews  have  been  engaged  before 
and  the  owners  of  the  ship  shall  devote  the  a  shipping  master;  but  the  master  of  every 
same  attention  to  the  cargo,  shall  use  the  same  foreign-going  ship  must  report  to  the  nearest 
endeavours  to  promote  despatch,  and  shall  in  shipping  master  any  change  which  may  have 
every  respect  be  and  remain  responsible  to  taken  place  in  his  crew  before  his  final  de- 
all  whom  it  may  concern,  as  if  the  said  ship  parture  from  the  United  Kingdom.    17  &  18 
was   loading  and    discharging   her  cargoes,  Viet.  c.  104,  s.  158. 
and  performing  her  voyages  for  the  account  (y)  Sects.  149,  166. 
of  the  said  owners,  and  independently  of  this  (/t)  Sect.  280. 
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whom,  on  board  his  vessel  at  her  port  of  departure,  and  of  the  per- 
sons to  whom  they  are  consigned ;  and  the  bills  of  lading,  which  he 
is  bound,  under  a  heavy  penalty,  to  produce  to  the  officers  of  customs 
before  he  can  be  permitted  to  discharge  his  cargo  at  any  port  of  the 
United  Kingdom  (i). 

lie  must  carry  no  colours  worn,  or  resembling  those  worn,  by  Her 
Majesty's  ships,  nor  any  distinctive  national  colours  except  the  Union 
Jack  with  a  white  border,  without  warrant  from  Her  Majesty,  or  the 
Admiralty ;  and  if  he  wears  on  board  his  ship  the  Union  Jack,  or 
colours  usually  worn  by  the  Queen's  ships,  he  is  liable  to  a  penalty  of 
600/.(*). 

The  master  must  also  take  on  board  no  false  or  colourable  papers, 
that  may  subject  the  ship  to  capture  or  detention  (1) ;  and  he  must  pro- 
cure and  keep  on  board  all  the  papers  and  documents  required  for  the 
manifestation  and  protection  of  the  ship  and  cargo  by  the  law  of  the 
countries,  from  and  to  which  the  ship  is  bound,  and  by  the  law  of 
nations  in  general,  and  treaties  between  particular  states  (m).  The 
rule  of  the  French  ordinance  on  this  subject  is,  that  the  master  must 
have  on  board  the  charter-party  and  other  documents  relating  to  the 
proof  of  his  lading  (n) .  Valin,  in  his  Commentary  on  the  Ordinance, 
says,  that  this  article  relates  chiefly  to  a  time  of  war,  and  that  if  a 
ship  should  be  condemned  as  good  prize  on  account  of  the  master's 
failure  in  this  respect,  he  must  answer  for  the  event.  I  have  confined 
the  rule  in  the  manner  above  expressed,  because  it  would  be  unjust  to 
charge  the  master  or  owners  for  some  cases  of  omission,  upon  which 
ships  were  condemned  in  France  during  the  late  wars,  although  the 
terms  of  the  condemnation  were  such  as  to  discharge  the  insurers 
from  their  responsibility,  according  to  the  established  rule  of  the  law 
of  nations,  which  holds  the  sentence  of  a  foreign  court  to  be  con- 
clusive of  the  fact  upon  which  it  is  founded ;  and  to  which  rule  the 
courts  of  justice  in  this  country  adhered  with  the  dignity  belonging  to 
regular  and  permanent  establishments. 


(i)  16  &  17  Viet.  c.  107,  s.  53.  (m)  The  documents  and  papers  expected 

(k)  Sect.  105.  And  see  the  Minerva,  3  Rob.  to  be  found  on  board  a  neutral  ship  are  : — 

34  j  R.  v.  Miller,  1  Hagg.  197  ;  R.  v.  Ben-  1.  The    passport,    sea-brief,    or    sea-letter. 

son,  3  Hagg.  90.  2.  The  proofs  of  property,  bill  of  sale,  &c. 

(/)  Guidon,    chap.   5,    art.   33;    Molloy,  3.  The  muster-roll.     4.  The  charter-party, 

book  2,  chap.  2,  sect.  9.    See  also  Homey er  5.  The  bills  of  lading.    6.  The  invoice.  7.  The 

v.  Lushing  ton,  and  Oswcll  v.  Vigne(l£>  East,  log-book.     8.  The  bill  of  health.     See  Mar- 

4G  ;  ibid.  70),  as  to  the  effect  of  carrying  shall  on  Insurance,  b.  1,  c.  9,  s.  6.    As  to  the 

simulated  papers  on  a  policy  of  insurance  not  manifest   or   written    contents    required   for 

containing   permission  so    to   do.      By   the  the  importation  of  goods  into  Great  Britain, 

Merchant  Shipping  Act,  1854,  17  &  18  Viet,  see  6  Geo.  4,  c.  107,  ss.  3—7.     As  to  the 

c.  104,  s.  103,  it  is  provided  that  ships  unduly  coasting  trade,  see  same  statute,  ss.   100 — 

using   the    Briti.-h    flag,  and    assuming   the  114. 

national  character,  may  be  brought  by  naval         (n)  Liv.  3,  tit.  1,  Charte-partie,  art.  10, 

officers   and    officers   of   customs   before    a  and  Valin  thereon.    See  also  Pothier,  Charte- 

Court  of  Admiralty,  and  confiscated  to  Her  partie,  num.  31. 
Majesty. 
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2.  Of  the  Commencement  of  the  Voyage. 

Where,  by  the  terms  of  a  charter-party,  a  number  of  days  is 
appointed  for  the  lading  of  the  cargo,  the  master  must  not  sail  before 
the  expiration  of  the  time ;  and  if  a  further  period  is  allowed,  by  a 
clause  of  demurrage,  he  must  wait  that  period  also,  if  required  to 
do  so. 

All  things  being  prepared  for  the  commencement  of  the  voyage, 
the  master  must  forthwith  obtain  the  necessary  clearances  (o),  or  per- 
mission to  sail,  from  the  officers  of  the  customs,  or  others  appointed 
for  the  discharge  of  vessels,  and  pay  ( p)  the  necessary  port  and  other 
charges  for  that  purpose. 

The  master  of  every  ship  in  which  goods  are  to  be  exported  from 
the  United  Kingdom  to  ports  beyond  the  seas,  must,  before  taking 
them  on  board,  deliver  to  the  collector  a  certificate  of  the  due 
clearance  inwards  or  coastwise  of  such  ship,  of  her  last  voyage,  and 
an  entry  (q)  outwards  of  such  ship,  verified  by  his  signature ;  and  if 
any  goods  be  taken  on  board  before  the  ship  shall  have  entered  out- 
wards, he  forfeits  the  sum  of  100/. 

No  goods  shall  be  shipped,  or  water-borne  to  be  shipped  for  ex- 
portation, without  the  presence  or  authority  of  the  proper  officer  of 
customs ;  nor  from  any  place  except  some  legal  quay,  wharf,  or  other 
place  duly  appointed  for  such  purpose;  nor  before  due  entry  out- 
wards of  such  ship,  and  due  entry  of  such  goods ;  nor  before  such 
goods  shall  have  been  duly  cleared  for  shipment  (r) .  And  no  stores 
shall  be  shipped  for  the  use  of  any  foreign-bound  ship,  nor  any 
articles  taken  on  board  any  ship  be  deemed  to  be  stores,  except  such 
as  shall  be  borne  on  the  victualling  bill  (s) . 

If  any  goods  shall  be  shipped,  or  water-borne  to  be  shipped, 
without  being  duly  cleared,  the  same  shall  be  liable  to  forfeiture  (t) . 

It  may  be  useful  to  state  in  this  place,  in  what  this  "  duly  clearing" 
of  goods  and  ships  consists  : — 

Exporters  of  goods,  before  shipping  the  same,  are  required  to 
deliver  shipping  bills,  or  accounts  of  such  goods,  in  forms  varying 
according  to  the  customs'  regulations  respecting  them,  to  the  searcher, 
or  other  proper  officer ;  and  these  shipping  bills,  when  filled  up  and 
signed  by  the  exporter,  or  his  agent,  or  the  consignee  of  the  ship,  and 
countersigned  by  the  searcher,  are  the  clearances  of  such  goods  as 
are  enumerated  therein  (u) . 

The  master  of  every  foreign-bound  ship  shall,  upon  application  to 
"  the  searcher,33  receive  a  victualling  bill  for  the  shipment  of  such 


(o)  Customs'  Act,  1863,  16  &  17  Viet.  c.         (q)  16  &  17  Viet.  c.  107,  s.  118;  see  the 
107,  ss.  141,  145.  form  in  the  Act. 

(p)  Guidon, c. 5, art. 33.  Molloy,book2,  (r)  Sect.  119. 
ch.  2,  sect.  9.  Mayor  of  London  v.  Hunt,  (s)  Sect.  140. 
3  Lev.  37.  Vinker*t<mev.Ebden,18sdk,248.  (t)  Sect.  144. 

(u)  Sects.  121—120. 
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stores  as  he  may  require,  and  shall  be  allowed  by  the  collector  and 
comptroller,  for  the  use  of  the  ship,  according  to  the  voyage  upon 
which  she  is  about  to  depart  (a).  He  shall  also,  before  clearance 
outwards  of  such  ship  from  the  United  Kingdom,  if  there  be  any 
goods  on  board — part  of  the  inward  cargo — reported  for  exportation, 
deliver  to  the  searcher  a  copy  of  the  report  inwards  of  such  goods, 
certified  by  the  collector ;  and  if  such  copy  be  found  to  correspond 
with  the  goods  so  remaining  on  board,  the  searcher  shall  sign  the 
same,  to  be  filed  with  the  certificates,  or  cockets  (y)  (if  any),  and 
victualling  bill  of  the  ship. 

Before  any  ship  is  cleared  outwards  from  the  United  Kingdom, 
with  any  goods  shipped  or  intended  to  be  shipped  on  board  the  same, 
the  master  must  deliver  a  content  of  such  ship  to  the  searcher,  as  re- 
quired by  the  Act,  and  make  and  subscribe  a  declaration  at  the  foot 
thereof  "  that  such  content  is  a  true  account  of  all  goods  shipped  or 
to  be  shipped  on  board  the  ship,  and  correct  in  all  other  particulars ;" 
and  shall  answer  such  questions  as  shall  be  demanded  of  him  con- 
cerning the  ship,  the  cargo,  and  the  intended  voyage,  by  such  col- 
lector (z).  And  before  clearance,  the  certificates  (if  any)  shall  be 
delivered  to  the  searcher,  who  shall  compare  the  snipping  bill  with 
the  content  and  certificates  (if  any) ,  and  file  such  certificates,  copy  of 
report  inwards  (if  any)  of  goods  reported  for  exportation  in  such  ship, 
and  the  victualling  bill,  with  a  label  attached  thereto,  in  a  form 
required  by  the  Act ;  and  such  label,  when  filled  up  and  signed  by 
the  searcher  and  the  collector,  shall,  as  to  the  goods  comprised 
therein,  be  the  clearance  and  authority  for  the  departure  of  the 
ship  (a) . 

If  the  ship  leaves  in  ballast,  the  master  must  answer  such  questions 
as  are  asked  of  him  by  the  collector  touching  the  departure  or  des- 
tination of  the  ship — and  thereupon  the  collector  clears  the  ship  in 
ballast,  and  notifies  the  clearance,  and  the  date  thereof,  on  the 
victualling  bill  (b) . 

The  master  of  every  coasting  ship  is  required  to  keep  a  cargo 
book,  in  which  he  is  to  enter  an  account  and  description  of  his  ship, 
her  port  and  voyage,  and  of  all  goods  taken  on  board  her  at  every 
port  of  lading,  and  to  deliver  such  account,  with  a  duplicate,  to  the 
collector,  before  his  departure  from  such  port.  And  the  collector 
shall  retain  the  duplicate,  and  return  the  original  account,  dated  and 
signed  by  him ;  and  such  account  shall  be  the  clearance  of  the  ship 
for  the  voyage,  and  the  transire,  or  pass,  for  the  goods  expressed 
therein  (c). 

Having  complied  with  these  regulations  (the  observance  of  which, 
as  well  as  of  others  too  minute  to  be  mentioned  here,  is  enforced  by 
heavy  penalties) ,  the  master  must  commence  his  voyage  without 


(a?)   1C  &  17  Viet.  o.  107,  s.  140.  (a)  16  &  17  Viet.  c.  107.  s.  142. 

(y)  Sect.  141.     A  cocket  is  a  document  (b)  Sect.  145. 

certifying  that  the  customs'  duties  have  been  (c)  Sects.  105, 106.     See  the  Act :  the  di- 

paid  on  the  goods  described  in  it.  rections  for  keeping  this  book  are  minute. 

(«)  16  &  17  Viet.  c.  107,  s.  142. 
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delay,  as  soon  as  the  weather  is  favourable  (d)  ;  but  he  must  on  no 
account  sail  out  during  tempestuous  weather  (e).  By  most  of  the 
ancient  marine  ordinances  (/)  the  master  is  required  before  he  hoists 
sail  to  consult  his  mate,  pilot,  and  others  of  the  crew,  as  to  the  wind 
and  weather  (g)  •  but  I  apprehend  such  consultation  is  not  required 
by  the  law  of  England,  according  to  which  the  entire  management  of 
the  ship  is  entrusted  to  the  master. 

If  there  has  been  an  undertaking  or  warranty  to  sail  with  con- 
voy (h)>  the  vessel  must  repair  to  the  place  of  rendezvous  for  that 
purpose,  and  the  master  must  put  himself  under  the  protection  and 
control  of  the  ships  of  war  appointed  under  the  authority  of  the 
government  for  the  guard  of  merchant  vessels  bound  to  the  place  of 
his  destination.  A  warranty  that  the  vessel  shall  sail  with  convoy  is 
very  common  in  a  policy  of  insurance;  and  in  that  case,  if  it  be  not 
complied  with,  the  insurance  becomes  absolutely  void,  and  the  in- 
surers are  not  answerable  for  a  loss  happening  by  tempest  or  other 
accident  wholly  independent  of  the  subject  of  the  warranty,  for 
which  they  would  otherwise  be  liable,  nor  in  many  cases  bound  to 
return  the  premium ;  but  if  the  warranty  be  made  by  the  master  or 
owner  to  the  merchant,  and  not  complied  with,  the  master  or  owner 
may  be  responsible  for  a  loss  happening  by  tempest  or  other  accident, 
for  which  otherwise  the  master  or  owner  would  not  be  liable,  and, 
even  if  the  ship  arrive  safe,  may  be  bound  to  compensate  the  mer- 
chant for  the  loss  of  the  advantage  of  return  of  premium  (i) .  The 
merchant  having  trusted  to  this  warranty  of  the  master  or  owner,  and  in 
confidence  of  its  performance  made  a  similar  warranty  in  his  contract 
with  the  insurers,  and  having  lost  the  benefit  of  his  insurance,  or  of  a 
return  of  premium,  by  the  breach  of  the  warranty  on  the  part  of  the 
master  and  owners,  has  a  right  to  receive  from  them  whatever  he  has 
lost  by  their  misconduct.  This  warranty  has  been  so  fully  and  ably 
treated  bv  Mr.  Park  (k),  in  his  valuable  book  on  insurance,  that  I 
should  forbear  to  enter  upon  it  here,  did  not  a  reference  to  the  several 
decided  points  and  authorities  on  the  subject  appear  absolutely 
necessary  in  this  place. 

The  convoy  must  be  a  ship  or  ships  of  war  appointed  under  the 


(d)  Ante,  cli.  1  of  this  part.     Odin,  of  (g)  Well  wood,  tit.  8,  p.   26.     Ordin.  of 
Rotterdam,  2  Magens,  p.  102,  art.  128.     The  Antwerp,  2  Magens,  p.  17,  art  11.     Erneri- 
Ordinance  of  the  Hause  Towns  allows  two  or  gon,tom.  1,  p.  376.  This  author  also  observes, 
three  days.  that  although  the  master  is  bound  on  this  and 

(e)  Molloy,  book  2,  chap.  2,  sect.  4.    Roc-  other  occasions  to  ask  the  advice  of  his  crew, 
cus,  not.  56.  yet  he  is  not  bound  to  submit  blindly  to  it 

(/)  8ee  French  Ordiu.  art.  15, and  "Juge-  if  it  is  bad,  or  if  under  the  circumstances  it 

rnens  d'Oleron,"  cited  by  Valin  in  his  Com-  appears  to  be  bad. 

mentaries  on   it :    "  The  master  should  ask  (h)  The  cases  relating  to  convoy  will  be 

counsel  at  his  fellowes  in  making  of  sail ;  and  found  at  the  end  of  this  section, 

gif  some  of  them  sayis  that  the  weddar  is  gude,  (i)  Sanderson  and  others  v.    Busher,  4 

and  some  sayis  the   contraire,    the    master  Campb.  54,  in  note. 

should  accord  with  the  maist  part;  and  gif  (A)  Park  on  Insurance,  ch.  18.     The  same 

he  does  otherwise,  arid  ocht  cum  to  the  ship  subject  is  also  very  fully  discussed  in  Mr.  Ser- 

but  gude,  the  master  should  pay  the  skaith  jeant  Marshall's  excellent  treatise  on  the  Law 

gif  he  has  guhairwith."     Balfour,  1    Bell's  of  Insurance,  published  about  the  same  time 

Commentaries,  554.  as  the  first  edition  of  this  book. 
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authority  of  the  government;  that  is,  immediately  by  the  govern- 
ment, or  by  the  commander-in-chief  on  a  particular  station.  The 
protection  of  a  ship  of  war,  accidentally  bound  on  the  same  voyage, 
although  discharging  the  office  of  a  convoy,  is  not  a  convoy  within 
the  meaning  of  this  warranty  (/). 

But  this  warranty  to  sail  or  depart  with  convoy  does  not  mean 
that  the  vessel  shall  depart  with  convoy  immediately  from  the  lading 
port,  but  only  from  the  place  of  rendezvous  appointed  for  vessels 
bound  from  that  port.  From  many  ports,  and  among  others  from 
the  port  of  London,  no  convoy  ever  sails.  It  has  therefore  been  held 
sufficient  for  a  vessel  bound  from  London  to  sail  with  convoy  from 
the  Downs  (m)  ;  and  even  from  Spithead,  when  there  was  no  convoy 
appointed  at  the  Downs  (n).  It  has  also  been  held,  that  a  vessel  is 
not  bound  to  put  herself,  between  the  loading  port  and  place  of  ren- 
dezvous, under  the  protection  of  a  convoy  intended  for  ships  on  other 
destinations  (o). 

Neither  does  it  require  the  vessel  to  sail  with  convoy  bound  to 
the  precise  place  of  her  destination;  but  if  the  vessel  sail  with  the 
only  convoy  appointed  for  vessels  going  to  the  place  of  her  destina- 
tion, it  is  sufficient.  Thus,  where  a  policy  had  been  effected  on  goods 
on  board  a  ship  called  the  Little  Betsey,  on  a  voyage  at  and  from 
London  to  Saint  Sebastian,  in  Spain,  warranted  to  depart  with 
convoy  for  the  voyage,  and  at  the  trial  of  an  action  brought  against 
the  underwriters  it  appeared  that  no  convoy  was  appointed  directly 
to  Saint  Sebastian,  but  that  the  Little  Betsey  sailed  under  convoy  of 
a  squadron  of  frigates,  the  commander  of  which  had  orders  from  the 
Admiralty  to  take  with  him  the  Weazle  and  another  frigate,  and 
proceed  to  Gibraltar,  and  to  take  with  him  such  ships  as  should  be 
at  Spithead  bound  to  Bilboa  (which  is  very  near  and  in  the  course  to 
Saint  Sebastian),  and  to  detach  the  Weazle  with  the  latter,  with 
orders  to  see  them  safe  to  Bilboa ;  and  on  the  voyage  the  commodore 
made  a  signal  for  the  Weazle  to  part  company,  and  take  with  her 
such  ships  as  were  bound  to  Bilboa  and  Saint  Sebastian;  in  obe- 
dience to  which  the  Weazle  parted  company,  and  took  with  her  the 
Little  Betsey  and  other  ships  bound  for  Bilboa  and  Saint  Sebastian, 
but  soon  after  parted  with  them  in  chase  of  a  strange  ship,  and  did 
not  afterwards  join  them, — a  jury  of  merchants,  to  whom  Chief 
Justice  Eyre  left  the  question,  determined  this  to  be  a  sailing  with 
convoy  according  to  the  meaning  of  the  warranty,  and  the  Court  of 
Common  Pleas  afterwards  approved  of  the  verdict  (p) . 

In  the  case  just  quoted,  the  convoy  under  which  the  vessel  sailed 
was  in  effect  the  convoy  for  the  whole  voyage,  although  not  intended 
actually  for  Saint  Sebastian.  It  sometimes  happens  that  the  force  first 
appointed  is  to  accompany  the  ships  only  for  a  part  of  their  voyage, 
and  to  be  succeeded  by  another;  at  other  times  a  small  force  is 


(I)  Hibbert  v.  Pigou.  Park  ou  Insurance,  (n)  Gordon  v.  Morley,  2  Stra.  1265. 

chap.  18;  Christian  v.  Ditchell,  2  Peake,  (o)  Warwick  v.  Scott,  4  Campb.  62. 

144.  (p)  U'JEfjumo  v.  Sewickc,  2  Hen.  Black. 

(in)  Dcthulur's  case,  2  Salk.  443.  551. 
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detached  from  the  main  body  to  bring  them  up  to  a  particular  point ; 
if  a  vessel  sail  under  the  protection  of  the  force  thus  appointed  (q)  or 
detached  (r),  the  warranty  is  satisfied. 

But  this  warranty  requires  not  only  that  the  vessel  shall  com- 
mence the  voyage  under  the  protection  of  the  convoy,  but  also  that 
she  shall  continue  during  its  course  under  the  same  protection  (s) , 
unless  prevented  from  so  doing  by  tempest  or  other  unavoidable 
accident,  in  which  cases  the  master  and  owners  will  be  excused 
if  the  master  does  all  that  is  in  his  power  to  keep  the  benefit  of  the 
convoy  (t) . 

Neither  is  it  sufficient  for  the  master  to  sail  in  company  with  the 
ships  of  war  appointed  as  the  convoy,  but  he  must  before  the  de- 
parture obtain,  or  at  least  use  all  due  diligence  to  obtain,  the  sailing 
instructions  and  orders  delivered  out  by  the  commander  of  the 
convoy  to  the  masters  of  the  trading  vessels  that  are  to  sail  under 
his  protection.  The  necessity  of  obtaining  such  orders,  if  possible,  is 
fully  established  by  the  two  cases  of  Webb  v.  Thompson  (u)  and 
Anderson  v.  Pitcher,  in  the  Court  of  Common  Pleas  (a?)  ;  in  the  last 
of  which  Lord  Eldon  observes :  ' '  It  being  once  decided  that  a 
convoy  within  the  terms  of  the  policy  means  a  convoy  appointed  by 
government,  it  seems  to  follow  of  necessity  that  the  ship  must  depart 
with  sailing  instructions,  if  by  the  due  diligence  of  the  master  they 
can  be  obtained.  The  value  of  a  convoy  appointed  by  government  in 
a  great  measure  arises  from  taking  the  ships  under  control  as  well  as 
under  protection.  But  that  control  does  not  commence  until  sailing 
instructions  have  been  obtained;  nor  can  it  be  enforced  otherwise 
than  by  their  means.  Indeed,  the  reason  of  that  rule,  which  requires 
that  the  convoy  should  be  appointed  by  government,  shows  the 
necessity  of  having  sailing  instructions ;  since  without  them  the  ship 
does  not  stand  in  that  relation,  or  under  those  circumstances,  in 
which  she  can  take  the  full  benefit  of  the  government  convoy.  If 
the  fleet  be  dispersed  by  a  storm,  how  is  she  to  learn  the  place  of 
rendezvous?  If  it  be  attacked  by  the  enemy,  how  is  she  to  obey 
signals  ?  In  short,  what  communication  can  the  protected  have  with 
the  protecting  force.  It  has  been  contended,  that  if  she  be  under  the 
protection  of  the  guns  it  is  sufficient.  But  will  it  be  contended  that, 
provided  she  be  under  the  protection  of  the  guns  at  her  departure, 
though  sailing  instructions  be  never  obtained  during  the  voyage,  or 
not  until  the  last  day  of  the  voyage,  the  warranty  is  complied  with  ? 
Either  sailing  instructions  are  not  necessary,  or  if  they  be  necessary, 
they  must  be  so  at  some  given  period,  and  can  only  be  dispensed 
with  in  some  particular  cases.  Then  can  any  other  period  be  as- 
signed but  the  beginning  of  the  voyage  ?  " 


(q)  Smith  v.  Readshaw,  Park,  ch.  18.  (t)  Jeffery  v.    Legendra,    Garth.    216; 

De  Garay  v.  Clagget,  ibid.  3  Lev.  320.     Mead  v.  Dawson,  4  M.  &  M. 

(r)  Manning  v.  Gist,  Marshall,  book  1,  706. 

ch.  8,  sect.  4.     Audley  v.  Duff,  2  Bos.  &  (u)   Welb  v.  Thompson,  1  Bos.  &  Pull.  5. 

Pull.  111.  (a?)  Anderson  v.  Pitcher  and  Wife,  2 

(«)  Lilly  v.  Ewer,  Doug.  72.  Bos.  &  Pull.  164. 
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Each  of  these  two  cases  arose  from  the  loss  of  the  same  vessel,  the 
Golden  Grove,  which  had  been  insured  at  and  from  London  to  the 
West  Indies,  with  leave  to  go  to  the  place  of  redezvous  to  join 
convoy,  and  warranted  to  sail  from  thence  with  convoy  for  the 
voyage.  And  in  the  last  of  them,  in  which  the  facts  are  most  fully 
stated,  it  appeared  that  the  ship  arrived  at  Spithead  about  nine 
o'clock  in  the  morning  of  the  15th  of  November,  1795;  that  she 
came  round  under  the  care  of  the  first  mate,  the  captain  himself 
being  on  shore  at  Portsmouth;  that  on  the  preceding  day  (the  14th), 
sailing  instructions  were  delivered  at  Portsmouth  to  all  such  ships  as 
applied  regularly  for  them ;  and  that  the  captain  of  the  Golden  Grove, 
previous  to  her  arrival,  made  inquiry  concerning  sailing  instructions, 
but  found  that  they  could  not  be  obtained  until  the  ship  was  actually 
in  sight ; — that  on  the  15th  of  November,  by  daylight,  Admiral  Sir 
H.  C.  Christian,  the  commander  of  the  convoy,  got  under  weigh,  but 
had  not  entirely  quitted  the  roadstead  until  about  four  o' clock  in  the 
evening,  and  when  he  got  under  sail,  he  left  the  Trident  frigate  to 
bring  up  such  vessels  as  did  not  weigh  anchor  with  him ; — that  about 
one  o' clock  of  the  same  day,  the  captain  of  the  Golden  Grove  repaired 
on  board,  and  got  under  weigh,  at  which  time  the  Trident  had  also 
got  under  weigh ;  and  both  the  admiral's  ship  and  the  Trident  had 
then  proceeded  so  far  that  it  was  clear  the  Golden  Grove  could  not 
overtake  the  former  soon  enough  for  the  captain  to  go  on  board  that 
night,  and  it  was  even  doubtful  whether  he  could  overtake  the 
latter ; — that  on  the  next  day  between  ten  and  twelve  o' clock  in  the 
forenoon,  the  captain  of  the  Golden  Grove,  being  only  a  quarter  of  a 
mile  from  the  admiral's  ship,  went  on  board  her,  and  obtained  sailing 
instructions; — that  soon  after  the  Golden  Grove  was  lost,  having 
been  from  the  time  of  her  departure  to  that  of  the  loss  under  the 
protection  of  the  convoy.  Upon  this  state  of  facts,  it  was  held  that 
the  warranty  was  not  complied  with;  for  either  the  ship  had  not 
arrived  time  enough  to  obtain  sailing  instructions,  or  if  she  had 
arrived  time  enough,  her  captain  had  not  used  the  necessary  en- 
deavours to  obtain  them  before  she  sailed. 

If  the  ship  do  not  quit  her  moorings  until  a  few  hours  after  the 
convoy,  and  in  consequence  of  the  occurrence  of  a  calm  and  heavy 
sea  is  prevented  from  joining  the  convoy,  it  will  not  be  an  excuse 
for  the  master  to  show  that  he  made  every  practicable  exertion  to 
come  up  with  the  convoy,  and  would  have  done  so  without  difficulty 
if  the  wind  had  continued  as  it  was  at  the  time  when  he  left  his 
moorings  (y) . 

On  the  other  hand,  if  the  master  do  all  in  his  power  to  obtain 
sailing  instructions,  but  is  prevented  from  obtaining  them  by  the 
badness  of  the  weather  (z),  or  if  they  are  refused  by  the  commander 
of  the  convoy  (a) ,  the  warranty  is  complied  with. 


(y)  Sanderson  and  others  v.  Busker,  4    cause  was  tried  before  Ch.  J.  Lee  at  Guild- 
Campb.  54,  in  note.  hall. 

0)    Victoria  v.  Clevc,  2  Stra.  1260.   The         (a)    Veedon  v.   Wilmot,  by  Ch.  J.   Lee 

at  Guildhall;  Park,  chap.  18,  p,  444,  notis. 
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So  where,  by  the  terms  of  a  policy  of  insurance  on  a  ship  at  and 
from  Portneuf  to  London,  a  part  of  the  premium  was  to  be  returned, 
if  the  ship  sailed  with  convoy  on  or  before  the  31st  of  October ;  and 
it  appeared  that  vessels  sailing  from  Portneuf  must  clear  at  Quebec, 
and  that  the  ship  arrived  at  Quebec  on  the  28th  of  October,  and 
obtained  her  clearances  on  the  29th,  but  could  not  procure  a  pilot  to 
carry  her  down  the  river  St.  Lawrence  till  the  30th,  on  which  day 
she  joined  the  convoy  some  leagues  below  Quebec,  but  within  the 
limits  of  that  port,  and  cleared  the  port  with  the  convoy  on  the  31st ; 
it  was  held  that  the  insurers  were  entitled  to  a  return  of  premium, 
although  the  convoy  had  left  Quebec  on  the  28th,  having  laid  to  for 
vessels  that  had  not  been  able  to  join;  the  master,  who  had  gone 
from  Portneuf  to  Quebec  by  land,  had  received  his  sailing  instruc- 
tions on  the  27th  of  the  month  (b).  And  where  the  master,  in  con- 
sequence of  waiting  for  particular  goods,  did  not  leave  his  moorings 
until  after  the  convoy,  and  was  not  able  to  join,  having  done  all  he 
could  for  that  purpose,  he  was  not  held  liable  to  an  action  at  the 
suit  of  the  owner  of  those  goods  (c) . 

The  necessity  of  sailing  under  convoy  does  not  at  all  times  depend 
merely  upon  a  special  undertaking  or  warranty  for  that  purpose : 
during  war  it  has  been  thought  expedient  by  the  legislature  of 
different  states  to  compel  merchant  vessels,  in  many  cases,  to  place 
themselves  under  this  protection  as  a  measure  of  public  policy,  to 
prevent  the  enemy  from  enriching  himself  by  their  capture  (d) . 
This  was  done  by  the  legislature  of  this  country  during  the  late 
wars  (e). 

And  it  might  be  considered  as  a  general  rule,  liable  to  some  excep- 
tions allowed  by  statute,  that  a  private  merchant  vessel  should  not 
sail  on  a  foreign  voyage  without  convoy,  unless  previously  licensed 
so  to  do.  For  it  was  in  the  first  place  enacted  in  general  terms,  that 
it  should  not  be  lawful  for  any  ships  belonging  to  his  Majesty's 
subjects  (except  as  therein  provided)  to  depart  from  any  port  or  place 
whatever,  unless  under  such  convoy  as  might  be  appointed  for  that 
purpose  (/) .  And  the  master  was  required  to  use  his  utmost  endea- 
vours to  continue  with  the  convoy  during  the  whole  voyage,  or  such 
part  thereof  as  it  should  be  directed  to  accompany  his  ship,  and  not 
to  separate  therefrom  without  leave  of  the  commander,  under  very 
heavy  pecuniary  penalties  (y).  And  in  case  any  ship  should  depart 
without  convoy,  contrary  to  the  Act,  or  wilfully  separate  therefrom, 


(6)  Ridsdale  and  others  v.  Shedden,  4  was  required,  the  master  waff  to  bring  his 
Campb.  107.  ship  to  the  rendezvous,  and  receive  sailing 
(c)  Magelhaens  v.  Busher,  4  Campb.  54.  instructions  (ordres  pour  la  route}  from  the 
(rf)  A  very  full  account  of  the  regulations  commandant,  and  obey  his  orders,  and  not 
made  at  different  times  in  France  on  the  separate  from  him.  The  Ordinance  of  Ham- 
subject  of  convoy  is  given  in  Valin's  Com-  burgh,  of  the  year  1731,  tit.  4,  art.  4,  re- 
mentary  on  the  French  Ordinance,  torn.  1,  quires  the  master  to  receive  a  letter  of 
p.  691,  by  which  it  appears  that,  at  parti-  instructions  from  the  commander  of  the 
cular  periods,  merchant  ships  have  been  ab-  convoy.  2  Magens,  214. 
solutely  forbidden  to  sail  without  convoy,  (e}  38  Geo.  3,  c.  7C,and  43  Goo.  3,  c.  57. 
under  very  severe  penalties  on  the  master  (f)  43  Geo.  3,  c.  57,  s.  1. 
and  owners;  and  that,  whenever  convoy  (/j)  Id.  ss.  2,  3. 
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all  insurances  on  the  ship,  cargo,  or  freight,  belonging  to  the  master, 
or  to  any  other  person  who  should  have  directed  or  been  privy  to 
such  departure  or  separation,  were  made  null  and  void  (h) .  And  the 
officers  of  the  customs  in  Great  Britain  and  Ireland  were  required 
not  to  allow  any  ship  which  ought  to  sail  with  convoy  to  clear  out- 
wards from  any  place  in  the  United  Kingdom  to  foreign  parts,  until 
the  master  should  have  given  bond  with  one  surety,  with  con- 
dition that  the  ship  should  not  depart  without  convoy,  contrary  to 
the  direction  of  the  Act,  nor  afterwards  desert  or  wilfully  separate 
therefrom  (i) . 

The  constructions  put  upon  an  undertaking  to  sail  with  convoy 
were  in  general  found  to  be  the  true  construction  of  the  Acts  of 
Parliament  (k) .  As  similar  statutes  may  be  expected  to  pass  when- 
ever this  country  shall  again  unhappily  be  engaged  in  war,  it  has 
been  thought  right  to  notice  here  the  decisions  that  took  place  on 
the  former  Acts. 

The  ship  Maximilian,  bound  from  London  to  Quebec,  arrived  at 
Portsmouth  a  few  hours  after  the  Quebec  convoy  had  sailed  from 
thence  for  Falmouth,  under  orders  to  lie  to,  and  call  for  ships  off 
that  port.  The  ship  remained  at  Portsmouth  for  sixteen  days,  and 
then  sailed  with  a  Mediterranean  convoy,  that  would  protect  her  as 
far  as  the  Azores,  and  was  never  heard  of  afterwards.  In  an  action 
on  a  policy  of  insurance  effected  by  the  owner,  who  was  privy  to  this 
sailing,  it  became  a  question  whether  this  was  a  sailing  under  convoy 
within  the  meaning  of  the  Act;  and  the  court  held  that  it  was 
not  (/) .  It  was  contended,  that  the  Mediterranean  convoy  was  a 
sufficient  convoy  to  satisfy  the  Act ;  or,  if  it  were  not,  then  that  the 
ship  might  be  presumed  to  have  sailed  in  pursuit  of  the  Quebec 
convoy,  which  it  was  argued  she  might  lawfully  do.  But  the  Chief 
Justice  (m)  said,  "  On  the  whole  purview  of  the  Act,  it  appears  that 
the  sailing  with  convoy,  which  it  requires,  must  be  a  sailing  with 
convoy  for  the  voyage,  or  for  so  long  a  part  thereof  as  convoy  is 
appointed  to  go.  The  master  sailed  from  Portsmouth  to  Fal- 
mouth without  a  convoy  bound  for  Quebec  (n) .  It  is  argued  that 
he  may  sail  from  port  to  port  without  convoy;  but  the  Act  does 
not  say  that,  unless  the  ship  was  bound  from  port  to  port :  the 
exception  in  the  sixth  section  is  for  vessels  bound  from  port  to  port. 
The  next  argument  used  is,  that  the  captain  may  legally  endeavour 
to  overtake  the  convoy;  but  if  he  may  try  at  all,  why  may  he  not 
continue  to  try  till  the  convoy  is  arrived  within  the  last  ten  miles,  or 
even  the  last  mile  of  the  voyage  ?  Such  a  construction  would  wholly 


(h)  43  Geo.  3,  c.  57,  s.  4.     A  person  who  (i)  43  Geo.  3,  c.  57,  s.  5. 

put  goods  on  a  ship,  advertised  as  a  running  (k)  By  Lawrence,  J.,  1  Taunt.  253. 

ship,  which  was  captured  on  her  voyage,  (/)   Cohen  v.  Hinckley,  1  Taunt.  249. 

was   held  to   have   lost   the   benefit   of  his  (m)  Sir  James  Mansfield. 

iu.».unince,  it  being  held  that  he  was  privy  (?*)  And  also  without  a  convoy  appointed 

to  the  ship's  departure  without  convoy,  and  for  the  Quebec  ships,  which  might  have  been 

that  to  be  privy  was  sufficient  for  this  pur-  sufficient.    See  D'Eguinov.  Bewicke,  ante, 

pose   without   being  instrumental.      Wain-  p.  313. 
house  v.  Coicie,  4  Taunt.  178. 
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defeat  the  purposes  of  the  Act :  this,  then,  is  a  sailing  contrary  to 
the  Act,  and  avoids  the  policy."  Mr.  Justice  Heath  observed,  there 
was  no  evidence  of  any  sailing  instructions  having  been  given  to  the 
ship  (o) .  Mr.  Justice  Chambre  observed,  that  though  the  Act  was  to 
many  purposes  penal,  yet  it  was  to  certain  purposes  a  remedial  Act, 
directed  to  a  great  object  of  public  policy,  and  the  court  could  not  do 
it  away  on  account  of  the  hardship  of  the  case. 

The  ship  Providence  being  about  to  sail  from  London  to  Madeira, 
and  being  represented  to  be  armed  with  six  carriage  guns,  and 
manned  with  twelve  men  and  boys,  a  license  was  obtained  for  her 
sailing  without  convoy,  provided  she  should  be  armed  and  manned  in 
the  manner  before  mentioned.  She  had  her  complement  on  board  in 
the  port  of  London,  but  five  men  were  discharged ;  and  on  the  5th 
of  October  the  ship  cleared  out  for  Madeira;  and  on  the  llth  of 
February  she  sailed  from  the  Downs  for  Portsmouth,  where,  if  any- 
where, she  would  have  found  and  joined  convoy  for  Madeira.  On 
the  13th  of  February  she  was  captured  off  Shoreham,  having  only 
seven  men  on  board.  No  bond  was  given  upon  the  ship's  clearing  out. 
At  that  time,  the  owners  had  not  determined  whether  or  no  they 
should  avail  themselves  of  their  license  :  if  upon  the  ship's  arrival  at 
Portsmouth  a  convoy  was  found  ready  to  sail,  it  was  intended  that 
the  ship  should  be  placed  under  its  protection  :  if  such  convoy 
should  not  be  found,  it  was  intended  to  complete  the  crew  to  the 
number  required  by  the  license,  and  to  sail  under  the  license.  The 
legality  of  this  transaction  was  questioned  in  an  action  upon  a  policy 
of  insurance ;  and  the  court  held  it  to  be  illegal.  The  license  could 
not  legalize  the  ship's  departure  and  proceedings,  because  its  con- 
dition was  not  complied  with :  and  although  the  ship  might  lawfully 
have  sailed  to  Portsmouth,  as  the  place  of  rendezvous,  if  it  had  not  been 
intended  that  she  should  sail  with  convoy,  yet  in  that  case  a  bond 
was  necessary,  and  none  had  been  given,  so  that  in  effect  this  was  a 
departure  without  license,  and  without  convoy  (p) . 

The  ship  Ocean  was  chartered  for  a  voyage  from  Hull  to  Palermo, 
Messina,  or  Malta,  and  was  destined  accordingly.  A  license  was 
obtained  for  her  sailing  without  convoy  from  Hull  to  Gibraltar,  in 
which  she  was  described  as  bound  on  a  voyage  to  Gibraltar ;  she  did 
not  in  fact  take  in  any  goods  for  Gibraltar,  but  she  obtained 
clearances  for  Gibraltar,  Malta,  and  Messina.  Written  instructions 
were  given  to  the  master  to  proceed  to  Spithead,  and  there  to  make 
inquiries  about  convoy,  and  if  he  should  find  a  convoy  appointed  for 
the  Mediterranean  on  the  point  of  sailing,  to  take  advantage  of  it  j  but 
not  to  receive  instructions  until  it  should  be  actually  under  weigh, 
that  he  might  be  at  liberty  to  pursue  his  voyage  singly,  should  the 
convoy  not  sail  the  moment  the  wind  should  be  fair :  in  that  case  he 
was  to  make  his  way  direct  to  Palermo,  without  touching  either  at 
Gibraltar  or  any  other  port.  If,  however,  in  passing  Gibraltar,  he 


(o)  See  Webb  v.  Thomson,  and  Anderson        (p)  Hinckley  v.  Walton,  3  Taunt,  131. 
v.  Pitcher  and  Wife,  ante,  p.  314. 
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should  be  ordered  into  the  Bay  by  any  of  the  cruizers,  in  order  to 
join  convoy  bound  upwards,  he  must  comply ;  but  not  otherwise,  as 
his  great  object  must  be  to  get  to  Palermo  as  soon  as  possible.  The 
ship  sailed  without  convoy,  and  arrived  in  the  Gut  of  Gibraltar,  and 
the  master  was  obliged  by  stress  of  weather  to  put  into  Gibraltar, 
where  he  remained  ten  days,  and  inquired  for  convoy  upwards;  but 
finding  no  convoy,  and  there  being  no  person  authorized  to  appoint 
convoys  or  to  grant  licenses,  he  sailed  again  for  Palermo,  and  was 
captured  on  the  way  thither.  The  course  of  navigation  to  Palermo 
and  Gibraltar  is  the  same  as  far  as  the  Gut  of  Gibraltar.  Convoys 
for  Sicily  and  other  places  in  the  Mediterranean  frequently  sailed 
from  England.  In  an  action  on  a  policy  of  insurance  the  legality  of 
this  voyage  also  was  questioned;  and  it  was  contended  that  the 
voyage  was  legal,  because  there  was  a  license  to  proceed  to  Gibraltar 
without  convoy,  and  that  the  further  prosecution  of  the  voyage  from 
that  place  was  within  the  exceptions  of  that  statute ;  but  the  court 
held  the  voyage  to  be  illegal,  the  ship  not  having  in  fact  sailed  for 
Gibraltar,  as  her  license  imported  (q) .  It  is  obvious  that  the  parties 
interested  in  this  voyage,  and  also  in  that  of  the  ship  Providence, 
were  endeavouring  to  evade  the  law,  and  they  met  with  the  fate  that 
usually  awaits  attempts  of  that  nature;  they  found  the  law  too 
strong  for  them. 

The  Triumph  sailed  with  convoy  from  Cork,  in  1811,  returned 
to  that  port  with  the  convoy,  sailed  with  it  again,  and  putting  back 
in  distress  the  convoy  proceeded  without  her.  Being  repaired, 
she  sailed  ultimately  on  the  voyage  without  convoy,  or  having 
obtained  a  license  to  sail  without.  Under  these  circumstances  the 
ship  was  held  to  have  literally  complied  with  the  provisions  of  the 
statute,  and  when  leaving  the  port  of  Cork,  for  the  third  time,  to 
have  lawfully  sailed  on  her  voyage,  without  waiting  for  the  next 
convoy  from  that  P9rt,  or  joining  convoy  from  any  other  port  (r). 

The  ship  Sir  Sydney  Smith,  bound  from  London  to  Berbice,  sailed 
with  a  fleet  for  the  West  Indies,  under  convoy,  and  arrived  therewith 
off  Madeira,  on  Saturday,  the  17th  of  October.  The  master  was  to 
land  goods  at  Madeira,  and  take  some  wine  on  board  there.  He 
began  to  land  the  goods  as  soon  as  he  arrived;  but  not  being 
allowed  to  work  on  the  Sunday,  he  had  not  got  the  wine  on  board 
till  the  Monday  at  noon.  The  convoying  ship  with  the  greatest  part 
of  the  fleet,  sailed  away  on  the  Sunday,  and  was  too  far  off"  to  be 
overtaken.  Some  other  ships  were  left  behind  at  Madeira,  and  all 
agreed  to  sail  together  for  mutual  protection.  The  Sir  Sydney 
*S'/// /'///,  however,  was  afterwards  separated  from  them  and  captured. 
AH  owner  of  some  goods  insured  was  on  board  during  the  voyage, 
and  afterwards  brought  an  action  on  his  policy.  The  cause  was  tried 
before  Lord  Ellenborough,  who  expressed  himself  to  be  clearly  of 
opinion  that  the  underwriters  were  discharged  on  the  ground  of 


(q)  Ingram   and  others  v.  Agnetc,   15     4  Taunt.  178;   and  Darby  v.  Newton,  6 
East,  517.     See  also  Wainhouse  v.  Cowie,    Taunt.  544. 

(r)  Laing  v.  Glover,  5  Taunt.  49. 
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deviation,  but  said  he  was  inclined  to  think  this  was  not  a  wilful 
desertion  of  the  convoy  within  the  meaning  of  the  Act,  as  the  master 
appeared  to  have  acted  bond  fide,  and  not  to  have  been  aware  of  the 
precise  time  when  the  convoy  sailed  from  Madeira  (s). 

But  a  merchant  who,  having  covenanted  to  furnish  a  full  cargo  in 
the  West  Indies  to  a  ship  on  her  voyage  from  Liverpool  to  the  West 
Indies  and  back,  furnished  a  partial  cargo  only,  was  held  liable  to  an 
action  on  this  covenant,  although  the  ship  sailed  from  Liverpool 
without  convoy,  and  without  being  manned  in  the  manner  specified 
in  a  license  that  had  been  obtained  for  sailing  without  convoy,  it  not 
appearing  that  at  the  time  of  the  contract  of  affreightment  the 
parties  contemplated  a  disobedience  of  the  Act  of  Parliament  (t) . 


3.  During  Course  of  the  Voyage. 

Having  commenced  his  voyage,  the  master  must  proceed  to  the 
place  of  destination  without  delay,  and  without  stopping  at  any 
intermediate  port,  or  deviating  (u)  from  the  straight  and  shortest 
course,  unless  such  stopping  or  deviation  be  necessary  to  repair  the 
ship  from  the  effects  of  accidents  or  tempest,  or  to  avoid  enemies  or 
pirates,  by  whom  he  has  good  reason  to  suspect  that  he  shall  be 
attacked  if  he  proceeds  in  the  ordinary  track,  and  whom  he  has  good 
reason  to  hope  that  he  may  escape  by  delay  or  deviation  (v) ;  or 
unless  the  ship  sail  to  the  places  resorted  to  in  long  voyages  for  a 
supply  of  water  or  provisions  by  common  and  established  usage  (w) . 

By  the  French  ordinance  (x)  the  master  is  expressly  prohibited 
from  entering,  without  necessity,  into  any  foreign  port,  and  if  driven 
there  by  a  tempest,  or  by  pirates,  he  is  enjoined  to  set  sail  again  on 
the  first  favourable  opportunity ;  and  by  the  Code  de  Commerce,  if, 
during  the  course  of  a  voyage,  the  captain  is  compelled  to  enter 
a  port,  he  must,  if  a  French  port,  go  before  the  President  of  the 
Tribunal  of  Commerce,  or  the  "  Juge  de  Paix"  to  declare  his  reasons 
for  so  doing ;  in  a  foreign  port,  before  the  French  consul. 

If  the  ship  is  captured  in  consequence  of  deviation,  the  merchant 
is  entitled  to  recover  from  the  owner  the  prime  cost  of  his  goods, 
with  the  shipping  charges,  but  no  more,  without  direct  proof  that  the 
goods,  at  the  time  of  the  loss,  were  enhanced  in  value  beyond  the 


(s)  Williams  v.  Shee,  3  Campb.  469.  (v)  Pole  v.  Cetcowich,  9  C.  B.  (N.  S.) 
(*)   Wilson  v.  Foderinghftm,  1 M.  &  S.  468.  430  ;  30  L.  J.  C.  P.  102. 
(u)  Delay  before  or  after  the  commence-  (iv)  Davis  v.  Garrett,  6  Ding.  716.  Free- 
meat  of  the  voyage  insured,  or  in  seeking  man  v.  Taylor,  8  King.  120.    Mount  v.  Lar- 
for  cargo  at  a  foreign  port,  will  not  amount  kins,  8  Bing.  100.     M( Andrew  v.  Adams, 
to  a  deviation,  unless  it  is,  under  all  the  1  B.  N.  C.  29.    Palmer  v.  Marshall,  8  Bing. 
circumstances  of  the  case,  unreasonable — a  317.  Mcdeiros  v.  Hill.  8  Bing.  231.   Roccus 
question  respecting  which  no  fixed  rule  can  de  Assec.   note  52.      Park   on    Insurance, 
be  laid  down  :  per  Tindal,  C.  J. — Phillips  v.  c.  17. 
Irving,  8  Scott,  N.  R.  3.  (#)  Liv.  2,  tit.  1  art.  24. 
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amount  before  mentioned,  although  the  merchant  may  have  effected 
a  policy  of  insurance  thereon  (y), 

This  decision  has  been  questioned  by  a  learned  writer  (z),  who 
suggests  that  the  value  of  the  goods  are  at  least  enhanced  by  the 
sums  expended  in  transporting  them  so  far,  including  the  premiums 
paid  for  the  insurance,  the  benefit  of  which  is  lost  by  the  wrongful 
act  of  the  defendant. 

And  if,  during  an  unnecessary  deviation,  the  goods  put  on  board 
the  ship  be  lost  or  damaged,  the  owner  will  be  responsible  for  the 
injury,  although  it  be  not  proved  to  have  been  caused  by  the 
deviation. 

In  the  case  of  Davis  v.  Garrett  (0),  the  plaintiff  put  on  board  the 
defendant's  barge  lime  to  be  conveyed  from  the  Medway  to  London. 
The  master  of  the  barge  deviated,  unnecessarily,  from  the  usual 
course,  and  during  the  deviation  a  tempest  wetted  the  lime,  and  the 
barge  taking  fire  thereby,  the  whole  was  lost.  It  was  contended  for 
the  defendant,  that  the  cause  assigned  for  the  loss  of  the  lime  was 
too  remote  to  entitle  the  plaintiff  to  sue — that  it  could  not  be  averred 
with  certainty,  that  the  deviation  was  even  the  remote  cause  of  the 
loss,  for  the  barge  might  have  encountered,  and  probably  would  have 
encountered,  the  same  storm  if  she  had  proceeded  in  a  direct  course ; 
but  Lord  Chief  Justice  Tindal,  in  delivering  the  judgment  of  the 
Court  of  Common  Pleas,  said — "  The  objection  taken  is,  that  there 
is  no  natural  or  necessary  connexion  between  the  wrong  of  the 
master,  in  taking  the  barge  out  of  its  proper  course,  and  the  loss 
itself.  But  if  this  argument  were  to  prevail,  the  deviation  of  the 
master,  which  is  undoubtedly  a  ground  of  action  against  the  owner, 
would  never,  or  only  under  very  peculiar  circumstances,  entitle  the 
plaintiff  to  recover ;  for  if  a  ship  is  captured  in  the  course  of  devia- 
tion, no  one  can  be  certain  that  she  might  not  have  been  captured  if 
in  her  proper  course.  And  yet,  in  Parker  v.  James  (6),  where  the 
ship  was  captured  in  the  act  of  deviation,  no  such  ground  of  defence 
was  even  suggested.  Or,  again,  if  the  ship  strikes  against  a  rock,  or 
perishes  by  storm,  in  the  one  course,  no  one  can  predicate  that  she 
might  not  equally  have  struck  upon  another  rock,  or  met  with  the 
same  or  another  storm,  if  pursuing  her  right  and  ordinary  voyage. 
The  same  answer  might  be  attempted  to  an  action  against  a  defen- 
dant, who  had  by  mistake  forwarded  a  parcel  by  a  wrong  conveyance, 
and  a  loss  had  thereby  ensued ;  and  yet  the  defendant  in  that  case 
would  undoubtedly  be  liable.  But  we  think  the  real  answer  to  the 
objection  is,  that  no  wrongdoer  can  be  allowed  to  qualify  or  appor- 
tion his  own  wrong ;  and  that  as  a  loss  has  actually  happened  whilst  his 
wrongful  act  was  in  operation  and  force,  and  which  is  attributable  to  his 
wrongful  act,  he  cannot  set  up  as  an  answer  to  the  action  the  bare  pos- 
sibility of  a  loss  if  his  wrongful  act  had  never  been  done.  It  admits  of 


(y)  Parker  v.  James,  4  Campb.  112.  (a)  6  Bing.  716.  See  also  Porter  v.  Izat, 

(z)  The  Author  of  the  Articles  on  Her-     1  M.  &  W.  381. 
cantile  Law,  in  the  Law  Magazine,  No.  xvii.         (&)  4  Campb.  112. 
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a  different  construction,  if  he  could  show,  not  only  that  the  same  loss 
might  have  happened,  but  that  it  must  have  happened  if  the  act  com- 
plained of  had  not  been  done." 

If  a  particular  route  be  prescribed  by  charter-party,  the  master 
must  pursue  it — if  the  ship  be  destined  to  several  places,  he  should 
sail  to  them  in  the  order  designated  (c),  or  which  may  be  usual — 
making  such  intermediate  rests  and  stages  only  in  the  course  of  his 
voyage  as  the  ordinary  convenience  of  his  employers,  and  the  nature 
of  the  ship's  service,  may  require  (d). 

If  the  ship  be  chartered  for  one  of  several  ports,  and  to  proceed  to 
any  particular  place  "  for  orders,"  he  must  proceed  thither  and  wait 
there  for  such  time  as  in  the  exercise  of  a  prudent  and  honest  dis- 
cretion may  appear  to  him  reasonable,  and  should  he  not  receive 
orders  within  such  reasonable  time,  he  must  select  such  one  of  the 
mentioned  ports  of  destination  as  may  seem  to  him  best  (e) .  Slight 
deviations  from  the  letter  of  the  charter-party  at  the  instance  of  the 
charterer's  agent,  may  not,  as  against  the  charterer,  affect  his 
owner's  rights  upon  it,  but  such  deviations  may  not  be  to  the  extent 
of  substituting  a  different  voyage  or  a  different  cargo  for  those  stipu- 
lated in  the  charter-party  (/), — unless  indeed  in  an  emergency  the 
agent  be  specially  appointed  to  determine  the  course  to  be  adopted 
by  him  (g) . 

If  the  ship  be  driven  into  a  port  out  of  the  course  of  the  voyage  by 
tempest,  or  the  master  sail  thither  for  any  of  the  before -mentioned 
reasons,  he  must  wait  no  longer  than  necessity  requires,  but  sail 
again  without  delay  j  and  for  that  purpose  supply  his  ship  with  the 
requisite  necessaries  or  repair  as  expeditiously  as  he  can. 

While  a  vessel  is  detained  at  a  port  of  necessity,  it  seems  to  be 
no  deviation  to  take  in  an  additional  cargo,  if  no  additional  delay  or 
risk  is  occasioned  thereby. 

In  an  action  on  a  policy  of  insurance  on  ship  and  freight  from 
Spain  to  London,  with  liberty  to  touch  and  stay  at  any  port  or  place 
whatever,  without  being  deemed  a  deviation,  the  ship  was  obliged  to 
put  into  Gibraltar  for  provisions,  and,  while  she  lay  there,  received 
some  chests  of  dollars  on  board  on  freight,  which  occasioned  no 
delay.  It  was  objected,  that  as  there  was  no  liberty  to  trade,  the 
underwriters  were  discharged ;  but  the  court  held,  that  as  there  had 
been  no  delay,  nor  any  increase  or  alteration  of  the  risk,  the  plaintiff 
was  entitled  to  recover  (h) . 

So  where  a  ship,  insured  from  Stockholm  to  New  York,  with  a 
cargo  of  sheep,  having  touched  at  Elsineur  for  convoy,  and  to  pay 
the  Sound  dues,  took  in  a  fresh  supply  of  provender  for  the  sheep, 


(c)  Max  v.  Roberts,  12  East,  89.  (g)  Pole  v.  Cetcowwh,  9  C.  B.  (N.  S.)430; 

(d)  Beatson\.Haworth,  6 Term  Rep. 531.  30  L.  J.  C.  P.  102. 

Pratt  v.  Ashley,  1  or  6  Exch.  257.  (h)  Kaine  v.  Bell,  9  East,  195,  over- 

(«)  Sickensv.  Irving,  7  C.  B.  (N.  S.)  165;  ruling  the  Nisi  Prius  decisions  of  Stitt  v. 

29  L.  J.  C.  P.  25.  Wardell,  1  Esp,  610,  and  Sheriff  v.  Potts, 

(/)  Sieveking  v.  Maas,  25  L.  J.  Q.  B.  275;  5  Esp.  96.  See  also  Phillips  on  Insurance, 

S.  C,  in  error,  ib.  358.  c.  12,  pp.  200,  201 ;  and  Mr.  Justice  Story's 

note  to  the  American  edition  of  this  work. 
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without  thereby  occasioning  any  delay,  the  court  held  that  the 
underwriters  were  not  discharged  (i). 

If  the  ship  has  the  misfortune  to  meet  with  enemies  or  pirates, 
the  master  must  perform  the  part  of  a  valiant  man,  and  make  the 
best  resistance  which  the  comparative  strength  of  his  ship  and  crew 
will  allow  (*). 

By  the  treatise  called  "  The  Guidon/'  it  is  declared,  that  if  the 
master,  by  connivance  with  robbers,  or  by  his  entreaties,  obtain  from 
them  any  part  of  the  cargo,  by  way  of  payment  of  his  freight,  he  shall 
restore  such  part  to  the  merchant,  receiving  the  freight  due  in 
respect  of  it ;  and  if  the  robbers  pay  him  the  freight  of  his  ship, 
he  shall  give  an  account  of  the  money  paid,  and  the  money  shall  be 
distributed  by  way  of  general  average  between  the  goods  stolen  and 
the  freight  of  the  ship  (/).  I  have  already  mentioned  the  provisions 
of  the  English  legislature  on  this  subject  (m). 

Should  the  ship  in  the  course  of  the  voyage  become  unseaworthy, 
it  is  the  master's  duty  to  repair  her  if  she  be  in  a  place  where  repairs 
can  be  done,  and  if  he  neglect  this  duty,  and  an  action  be  brought 
against  his  owners  by  the  owner  of  goods  necessarily  thrown  over- 
board on  account  of  the  ship's  unseaworthiness,  it  is  no  defence  that 
she  was  seaworthy  at  the  commencement  of  the  voyage  (ri) . 


4.  Of  the  Master's  Duty  as  respects  the  Cargo  in  the  course  of  the 

Voyage. 

If  by  reason  of  the  damage  done  to  the  ship,  or  through  want  of 
necessary  materials,  she  cannot  be  repaired  at  all,  or  not  without 
very  great  loss  of  time,  the  master  is  at  liberty  to  procure  another 
ship  to  transport  the  cargo  to  the  place  of  destination  (o) ;  but  if  his 
own  ship  can  be  repaired,  he  is  not  bound  to  send  the  cargo  by 
another,  but  may  detain  it  till  the  repairs  are  made,  and  even  hypo- 
thecate it  for  the  expense  of  them ;  that  is,  supposing  it  not  to  be  of 
a  perishable  nature ;  if  it  be  of  such  a  nature,  and  there  be  not  time 
or  opportunity  to  consult  the  merchant,  he  ought  either  to  tranship 
or  sell  it,  according  as  the  one  or  the  other  will  be  most  beneficial  to 
the  merchant  (p) .  So  if  the  ship  has  been  wrecked,  and  the  cargo 
saved.  And  if  on  the  high  seas  the  ship  be  in  imminent  danger  of 


(i)  Cormackv.  Gladstone,  11  East,  347.  art.  11,  and  Valin  thereon.     Molloy,  book  2, 

See  also  Laroche  v.  Osioin,  12  East,  131.  ch.  4,  sect.  5.    Ordin.  of  Antwerp,  2  Magens, 

(k)  Ordinance  of  the  Hanse  Towns,  arts.  p.  14,  art.  3.     Ordin  of  Rotterdam,  2  Ma- 

35,36,  37;  Roccus,  not.  70;  ante,  part  3,  gens,  p.  104,  arts.  147,  148.     See  also  the 

chap.  5,  sect.  4.     See  Taylor  v.  Curtis,  6  judgment  delivered  by  Lord    Mansfield  in 

Taunt.  608.  the  case  of  Luke  v.  Lyde,  2  Burr.  889. 

(0  Guidon,  ch.  6,  art.  2,  p.  229.  (p)  See  the  judgment  pronounced  by  Sir 

(m)  Ante,  part  2,  ch.  5.  VV.  Scott,  in  the  case  of  the    Gratitudine, 

(n)  Worms  v.  Storey,  11  Ex.  427 ;   25  3  Rob.  Rep.  p.  240.     See  the  notes  by  Per- 

L.  J.  Ex.  1.  kins  to  American  edition  of  "Abbott,  by 

(o)  Laws  of  Oleron  (art.  4),  and  Cleirac  Story  and  Shee,"  and  the  cases  there  cited, 

thereon.     French  Ordin.  liv.  3,  tit.  3,  Fret,  pp.  446,  447. 

Y2 
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sinking,  and  another  ship,  apparently  of  sufficient  ability,  be  passing 
by,  the  master  may  remove  the  cargo  into  such  ship ;  and  although 
his  own  ship  happen  to  outlive  the  storm,  and  the  other  perish  with 
the  cargo,  he  will  not  be  answerable  for  the  loss. 

The  disposal,  however,  of  the  cargo  by  the  master  is  a  matter  that 
requires  the  utmost  caution  on  his  part.  He  should  always  bear  it 
in  mind,  that  it  is  his  duty  to  convey  it  to  the  place  of  destination. 
This  is  the  purpose  for  which  he  has  been  entrusted  with  it,  and 
this  purpose  he  is  bound  to  accomplish  by  every  reasonable  and 
practicable  method.  Every  act  that  is  not  properly  and  strictly 
in  furtherance  of  this  duty  is  an  act  for  which  both  he  and  his 
owners  may  be  made  responsible ;  and  the  law  of  England  does  not 
recognise  the  authority  of  any  tribunal,  or  officer,  acting  upon  his 
suggestion  or  at  his  instance,  but  will  scrutinize  their  acts  as  much 
as  his  own  (q). 

His  authority  extends  to  acts  such  as  he,  in  the  exercise  of  an 
honest  judgment,  thinks  the  best  for  the  interest  of  the  owner  of 
both  ship  and  goods;  but  if,  though  acting  bond  fide,  and  meaning 
to  execute  the  duties  of  his  employment  of  master,  he,  by  mistake, 
sells  goods  which  he  ought  not  to  have  sold,  he  may  be  guilty 
of  a  conversion  for  which  not  only  he,  but  his  owners  will  be 
responsible  (r) . 

The  hypothecation  of  the  cargo  is  allowed  by  the  Marine  Law, 
and  by  the  law  of  England  also ;  but  it  is  allowed  in  those  cases  only 


(q)  See  Hunter  v.  Prinsep  and  others,  ability.  If  as  agent  for  the  shipowner,  and 
10  East,  378,  post,  ch.  8  of  this  part.  Van  in  discharge  of  his  engagement  with  the 
Omeron  v.  DoivicTt  and  others,  2  Campb.  merchant,  he  enters  into  a  contract  for  the 
42.  Joseph  and  others  v.  Knox,  3  Campb.  carriage  of  the  goods  to  their  destination  in 
320.  See  also  part  1,  ch.  1,  sect.  2,  p.  5,  another  ship,  there  seems  no  reason  why  he 
and  the  several  cases  of  Reid  v.  Darby ;  the  should  not,  by  procuring  bills  of  lading 
Fanny  and  Elmira  ;  H  ay  man  and  others  \.  making  the  goods  deliverable  to  the  con- 
Moulton  and  others;  and  Andreivsv.  G  lover,  signees  on  payment  of  the  original  freight, 
there  cited.  Atkinson  v.  Stephens,  1  Exch.  constitute  the  master  of  that  ship  his  agent 
5G7.  In  cases  of  this  kind,  the  master  of  a  to  receive  it,  and  to  assert  his  lien  upon  the 
ship  should,  when  practicable  to  obtain  an  goods  for  it.  In  thus  acting  as  agent  for  the 
answer  within  a  poriod  riot  inconvenient  as  shipowner  to  perform  his  contract  with  the 
respects  the  exigency  of  the  circumstances,  merchant,  the  freight  payable  by  the  con- 
communicate  with  the  owners  of  the  cargo,  signees  will  be  subject  to  the  same  deduc- 
(see  Gibbs  v.  Grey,  2  H.  &  N.  22;  20  L.  J.  tions  for  advances,  &c.,  as  the  freight  ori- 
Ex.  280;  Cammell  v.  Sewell,  3  H.  &  N.  ginally  contracted  for.  Matthews  v.  Gibbs, 
617  ;  S.  C.  5  H.  &  N.  728;  The  Bonaparte,  30  L.  J.  Q.  B.  55.  In  a  recent  case  it  was 
3  W.  Rob.  298  ;  Wilkinson  v.  Wilson,  8  held  that  a  master  having  delegated  his  dis- 
Moore,  P.  C.  C.  459 ;  The  Hamburgh,  cretion  to  an  agent  of  the  freighter  request- 
Duranty  v.  Hart,  33  L.  J.  P.  C.  116,)  or  ing  him  "to  act  on  behalf  of  his  owners  to  the 
if  communication  with  them  be  impos-  best  of  his  discretion  and  ability,"  and  the 
sible,  with  their  agents.  His  duty  to  the  authority  thus  given  by  him  having  been 
shipowner  is  to  earn  his  freight.  Unless  they  acted  upon  by  incurring  expenses,  and  a 
are  willing  to  pay  it,  and  take  the  goods,  prudent  sale  of  the  goods,  that  he  could  not 
he  should,  on  the  advice  given  by  them,  revoke  the  authority,  and  that  the  merchants 
exercise  his  judgment,  without  submitting  it  were  not  liable  in  an  action  for  wrongfully 
to  their  direction.  If  they  decline  the  re-  preventing  him  from  carrying  the  goods  to 
sponsibility  of  acting  or  advising  in  the  their  destination,  and  earning  freight.  Blasco 
matter,  he  must  use  the  discretion  vested  in  v.  Fletcher  and  Fletcher,  14  C.  B.  (N.  S.) 
him  by  law  as  the  agent  of  shipowner  and  14;  32  L.  J.  (N.  S.)  C.  P.  284. 
merchant  to  the  best  of  his  knowledge  and  (r)  Ewbank  v.  Nutting,  7  C.  B.  797. 
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in  which  it  is  made  in  furtherance  of  this  purpose.  The  sale  of  a 
part  has  been  allowed;  but  it  was  allowed  in  a  case  in  which  the 
hypothecation  of  the  whole  would  have  been  lawful,  and  because  it 
was  considered  as  a  matter  equivalent  to  such  hypothecation.  Hypo- 
thecation imports  a  pledge  without  immediate  change  of  posses- 
sion (s) ;  it  gives  a  right  to  the  party  who  makes  advances  upon  the 
faith  of  it  to  have  the  possession,  if  his  advances  are  not  repaid  at 
the  stipulated  time,  but  it  leaves  to  the  proprietor  of  the  things  that 
may  be  hypothecated  the  power  of  making  such  repayment,  and 
thereby  freeing  them  from  the  obligation.  It  is,  therefore  (as  hath 
been  before  observed)  (/),  contrary  to  the  nature  of  this  proceeding, 
and  consequently  contrary  to  the  duty,  and  beyond  the  power,  of  the 
master  to  engage  that  the  lender  shall  at  all  events,  have  the  goods 
delivered  at  their  place  of  destination  to  him  or  his  agents,  to  be 
there  sold  and  disposed  of  by  him  or  them,  without  reserving  the 
right  of  redemption  to  the  merchant ;  and  such  an  engagement  will 
not  be  obligatory  upon  the  merchant,  but  he  will  still  have  the  right 
to  take  his  goods  upon  payment  of  the  money  for  which  they  may 
have  been  engaged  (u) . 

It  is  obvious  that  this  purpose — viz.,  the  conveyance  of  the  goods 
to  the  place  of  destination — cannot  possibly  be  effected  by  a  sale  of 
the  whole  of  them,  and  therefore,  according  to  the  principles  before 
mentioned,  the  master  cannot,  in  his  character  of  master,  have 
authority  to  make  such  sale;  nor  does  the  law  superadd  such 
authority  to  his  character  (v) .  What,  then,  is  the  master  to  do,  if, 
by  any  disaster  happening  in  the  course  of  his  voyage,  he  is  unable 
to  carry  the  goods  to  the  place  of  destination,  or  to  deliver  them 
there  ?  To  this,  as  a  general  question,  I  apprehend  no  answer 
can  be  given.  Every  case  must  depend  upon  its  own  peculiar 
circumstances.  The  conduct  proper  to  be  adopted  with  respect  to 
perishable  goods  will  be  improper  with  respect  to  a  cargo  not 
perishable  (w)  :  one  thing  may  be  fit  to  be  done  with  fish  or  fruit,  and 
another  with  timber  or  iron ;  one  method  may  be  proper  in  distant 
regions,  another  in  the  vicinity  of  the  merchant ;  one  in  a  frequented 
navigation,  another  on  unfrequented  shores.  The  wreck  of  the  ship 
is  not  necessarily  followed  by  an  impossibility  of  sending  forward  the 
goods,  and  does  not  of  itself  make  their  sale  a  measure  of  necessity 


(«)  Propril  pignus  dicimus,  quod  ad  ere-  in  the  exercise  of  a   sound  discretion,  are 

ditorem   transit;    hypothecam,    cum    ?wn  binding   upon  all   the  parties   interested  in 

transit,  nee  possessio  ad  creditorem  — Dig.  the   voy.ige.     Where  a  cargo   is  so   much 

13,7,9,2.  injured  that,  it  will  endanger  the   safety  of 

(t)  Ante,  part  3,  ch.  3,  sect.  5,  pp.  128,  the  ship  and  cargo,  or  become  utterly  worth- 
less, it  is  the  duty  of  the  master  to  land  and 

(M)  Johnson  v.  Greaves,  2  Taunt.  344.  sell    it  at   the   place    where   the    necessity 

(»)   Van  Omeron  v.  Doicick  and  others,  arises,  even  although  it  might  have  been  car- 

2  Campb.4-2.    See  also  Brockbankv.Ander-  ried  to  the  port  of  its  destination,  and  there 

son,  1  Scott's  N.  R.  830.  landed.     Jordan   v.    Warren,    Ins.    Co.    1 

(w)  In   cases    of    necessity   or    calamity  Story,  C.  C.  342,  cited  in  Perkins's  American 

during  the  voyage,   the   master   is  by  law  edition   of  "  Abbott,  by  Story  and  Shee," 

created  agent  for  the  benefit  of  all  concerned  :  p.  447. 
and  his  acts  done  under  such  circumstances, 
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or  expedience  :  much  less  can  the  loss  of  the  season,  or  of  the  proper 
course  of  the  voyage,  have  this  effect.  An  unexpected  interdiction 
of  commerce,  or  a  sudden  war,  may  defeat  the  adventure,  and  oblige 
the  ship  to  stop  on  her  course ;  but  neither  of  these  events  doth  of 
itself  alone  make  it  necessary  to  sell  the  cargo  at  the  place  to  which 
it  may  be  proper  for  the  ship  to  resort.  In  these,  and  many  other 
cases,  the  master  may  be  discharged  of  his  obligation  to  deliver  the 
cargo  at  the  place  of  destination,  but  it  does  not  therefore  follow 
that  he  is  authorized  to  sell  it,  or  ought  to  do  so.  What,  then,  is 
he  to  do  ?  In  general,  it  may  be  said,  he  is  to  do  that  which  a  wise 
and  prudent  man  will  think  most  conducive  to  the  benefit  of  all 
concerned  (a?). 

In  so  doing,  he  may  expect  to  be  safe,  because  the  merchant  will 
not  have  reason  to  be  dissatisfied ;  but  what  this  thing  will  be,  no 
general  rule  can  teach  (y) .  Some  regard  may  be  allowed  to  the 
interest  of  the  ship  and  of  its  owners,  but  the  interest  of  the  cargo 
must  not  be  sacrificed  to  it.  Transhipment  for  the  place  of  destina- 
tion, if  it  be  practicable,  is  the  first  object,  because  that  is  in  fur- 
therance of  the  original  purpose ;  if  that  be  impracticable,  return  or 
a  safe  deposit  (z)  may  be  expedient.  The  merchant  should  be  con- 
sulted if  possible  (a) .  A  sale  is  the  last  thing  that  the  master  should 
think  of,  because  it  can  only  be  justified  by  that  necessity  which 
supersedes  all  human  laws.  If  he  sells  without  necessity,  his  owners, 
as  well  as  himself,  will  be  answerable  to  the  merchant  (b),  and  they 
will  be  answerable  if  he  places  the  goods  at  the  disposal  of  a  Vice- 
Admiralty  Court,  in  a  British  colony,  and  they  are  sold  under  an 
order  of  the  court,  such  a  court  having  no  authority  to  order  a 
sale  (c) .  And  the  persons  who  buy  under  such  circumstances  will 
not  acquire  a  title  as  against  the  merchant,  but  must  answer  to  him 
for  the  value  of  the  goods  (d) . 

"  It  is  clear,"  said  Lord  Denman,  delivering  the  judgment  of  the 
Court  of  Queen's  Bench,  in  the  case  of  Shipton  v.  Thornton  (e), 


(x)  See  the  judgment  of   the   Court  of  auroit  ete  affrete  allant  et  venant." — And 

Common  Pleas,  delivered  by  Ch.  J.  Mans-  Code  de  Commerce,  art.  299. 

field,  in  Christy  \.  Row,  1  Taunt.  313.  The  (z]  See   an   instance   of   deposit,    which 

court  appear  to  have  thought  that  a  master  seems  not  to  have  been  questioned,  in  Lid- 

bringing  back  goods  under   such   circum-  dard  v.  Lopes  and  another,  10  East,  526, 

stances  might  be  entitled  to  a  compensation  post,  ch.  9. 

from  the  proprietor  of  the  goods,  although  (a)  See    Wilson  v.    Miller   and  others, 

they   held  he   could   not  recover   anything  2  Stark.  1. 

against  a  charterer  of  his  ship  who  was  not  (&)  Freeman  and  another  v.  East  India 

the  proprietor  of  the  goods,  the  service  not  Company,  5  B.  &  A.  617,  and   Wilson  v. 

being  for  his  benefit.  Dicfison,  2  B.  &  A.  2.     To  the  extent  of  the 

(t/)  I  have  not  found  any  general  rule  or  value  of  the  ship  at  the  time  of  the  sale,  and 

principle  laid  down  on  this  subject  in  any  of  of  the  freight  she  would  have  earned :  the 

the  foi'eign   ordinances    or   authors.      The  Triune,  3*Hagg.  114. 

French  Ordin.,  tit.  Du  Fret,  art.  6,  is  as  fol-  (c)  Cannan  and  others  v.  Meaburn  and 

lows: — "  S'il  arrive  interdiction  de  com-  others,  1  Bing.  243,  and  8  B.  Moo.  127. 

merce  avec  le  pays,  pour  le  quelle  vaisseau  (d)  Morris  and  another   v.   Robinson, 

cst  en  route,  et  qu'il  soit  oblige  de  revenir  3  B.  &  C.  196. 

avcc  son  chargement,  ilne  sera  duaumaitre  (e)  1  Perry  &  Davidson,  216;  9  Adol.  & 

que  lefret  de  I'aller,  quand  meme  le  navire  E.  314.    See  the  facts  of  that  case,  post,  ch.  9. 
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' '  that  by  the  contract,  the  shipowner,  and  the  master  as  his  agent, 
is  bound  to  carry  the  goods  to  their  destination  in  his  own  ship, 
if  not  prevented  from  doing  so  by  some  event  which  he  has  not 
occasioned,  and  over  which  he  has  no  control.  When,  however, 
such  an  event  has  occurred  to  interrupt  the  voyage,  as  above  denned, 
and  the  shipowner  or  master  (for  we  think  no  distinction  can  be 
made  between  the  two)  has  no  opportunity  of  consulting  the  freighter, 
there  seems  to  be  much  disagreement  in  foreign  ordinances  and  jurists 
on  the  point,  whether  or  not  he  is  bound  to  tranship,  or  having  con- 
tracted only  to  carry  in  his  own  ship,  he  is  not  absolved  from  further 
prosecution  of  the  enterprise,  by  the  vis  major,  which  prevents  his 
accomplishing  it  in  the  literal  terms  of  his  undertaking.  By  the 
Rhodian  law,  the  laws  of  Oleron,  art.  4,  and  the  ordinances  of 
"Wisbuy,  art.  16,  the  master  was  at  liberty,  but  was  not  bound,  to 
tranship.  The  old  French  ordinance,  on  the  other  hand,  in  precise 
terms  imposed  the  obligation  upon  him :  '  En  cas  que  le  vaisseau  ne 
puisse  etre  raccommode,  le  maitre  sera  oblige  d'en  louer  incessament 
un  autre.' — Art.  11,  tit.  Du  Fret  (/).  The  terms  of  this  ordinance 
occasioned,  however,  much  controversy — Pothier  and  Valin  maintain- 
ing they  were  not  imperative,  except  as  a  condition  of  earning  full 
freight;  Emerigon,  on  the  other  hand,  insisting  that  the  duty  was 
strictly  cast  upon  the  master  as  the  agent  of  the  freighters  (a) . 
The  modern  French  code  appears  to  adopt  this  view  of  the  question. 
The  words  of  the  Code  de  Commerce  (h)  are,  on  this  point,  almost 
the  same  as  those  we  have  cited  from  the  ordinance :  and  it  is  stated 
by  Chancellor  Kent,  who,  in  his  Commentaries,  vol.  3,  pp.  207,  212 
(3rd  ed.) ,  very  ably  and  learnedly  sums  up  the  whole  question,  That 
Boulay  Paty  and  Pardessus,  in  their  Commentaries  upon  it,  have 
agreed  in  holding  to  the  construction  adopted  by  Emerigon. 

"  All  authorities,  however,  are  in  unison  to  this  extent,  that  the 
master  is  at  liberty  to  procure  another  ship  to  transport  the  cargo  to 
the  place  of  destination;  and  in  these  words  Lord  Tenterden  cau- 
tiously lays  down  the  rule  of  our  law.  It  may,  therefore,  safely  be 
taken  to  be  either  the  duty  or  the  right  of  the  shipowner  to  tranship, 
in  the  case  above  supposed.  If  it  be  the  former,  it  must  be  so  in 
virtue  of  his  original  contract — and  it  should  seem  to  result  from 
a  performance  by  him  of  that  contract  that  he  will  be  entitled  to  the 
full  consideration  for  which  it  was  entered  into,  without  respect  to 
the  particular  circumstances  attending  its  fulfilment :  on  the  other 
hand,  if  it  be  the  latter,  a  right  to  the  full  freight  seems  to  be  im- 
plied— the  master  is  at  liberty  to  tranship ;  but  for  what  purpose, 
except  for  that  of  earning  his  full  freight  at  the  rate  agreed  on  ?  In 
the  case  supposed,  we  may  introduce  another  circumstance :  let  the 

(/)  Pothier,  vol.  11,  Traite  des  Contrats  le  voyage,  Vaffreteur  esttenu  d'attendre,ou 

de  Louage  Maritime,  parts  1—3,  s.  68;  de  payer  le  fret  en  entier.  Dans  le  cas  ou 

Valin,  art.  11,  tit.  Du  Fret,  1,  p.  618.  le  navire  ne  pourrait  etre  radoube  le  capi- 

(g)  Traite  des  Assurances,  vol.  1,  ch.  12 —  taine  est  tenu  d'en  louer  un  autre.  Si  le 

16.  rapitaine  n'a  pu  louer  un  autre  navire,  le 

(h)  Art.  296. — Si  le  Capitaine  est  con-  fret  n'est  du  qu'a  proportion  de  ce  que  le 

traint  defaire  radouber  le  navire  pendant  voyage  est  avance. 
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owner  of  the  goods  arrive,  and  insist,  as  he  undoubtedly  may,  that 
the  goods  shall  not  proceed,  but  be  delivered  to  him  at  the  im- 
mediate port,  there  is  no  question  but  that  the  whole  freight  at  the 
original  rate  must  be  paid,  and  that,  because  the  freighter  prevents 
the  master,  who  is  able  and  willing,  and  has  the  right  to  insist  on  it, 
from  fulfilling  the  contract  on  his  part,  and  because  the  sending  the 
goods  to  their  destination  in  another  vessel  is  deemed  a  fulfilment  of 
the  contract.  If,  therefore,  the  owner  of  the  goods  be  not  present, 
and  personally  exercises  no  option,  still  the  shipowner,  in  forwarding 
the  goods,  must  have  the  same  rights,  and  in  so  doing,  must  be 
taken  to  exercise  them  with  the  same  object  in  view. 

"  One  question,  however,  has  been  asked,  which  it  would  not  be  right 
to  pass  over  :  What,  it  has  been  said,  if  the  transhipment  can  only 
be  effected  at  a  higher  than  the  original  rate  of  freight — which  party 
is  to  stand  to  that  loss  ?  By  the  French  ordinance  and  the  Code  de 
Commerce  (to  which  Chancellor  Kent  refers),  the  shipowner  is 
entitled  to  charge  the  cargo  with  the  increased  freight ;.  and,  as  a 
consequence  of  that  rule,  it  becomes  an  average  loss,  and,  in  case  of 
an  insurance,  must  be  made  good  by  the  insurers  (t).  No  case  of 
the.  sort,  that  we  are  aware  of,  has  occurred  in  this  country,  nor  is  it 
necessary  for  us  to  express  any  opinion  further  than  as  bears  on  the 
present  question. 

"  It  may  well  be  that  the  master's  right  to  tranship  may  be 
limited  to  those  cases  in  which  the  voyage  may  be  completed  on  its 
original  terms  as  to  freight,  so  as  to  occasion  no  further  charge  to 
the  freighters ;  and  that,  where  freight  cannot  be  procured  at  that 
rate,  another  but  familiar  principle  will  be  introduced — that  of 
agency  for  the  merchant — for  it  never  must  be  forgotten  that  the 
master  acts  in  a  double  capacity  :  he  is  agent  of  the  owner  as  to  the 
ship  and  freight,  and  agent  of  the  merchant  as  to  the  goods  (k) . 
These  interests  may  sometimes  conflict  with  each  other;  and  from 
that  circumstance  may  have  arisen  the  difficulty  of  defining  the 
master's  duty,  under  all  circumstances,  in  any  but  very  general 
terms.  The  case  now  put  supposes  an  inability  to  complete  the  con- 
tract on  its  original  terms  in  another  bottom,  and  therefore  the 
owner's  right  to  tranship  will  be  at  an  end;  but  still,  all  circum- 
stances considered,  it  may  be  greatly  for  the  benefit  of  the  freighter 
that  the  goods  should  be  forwarded  to  their  destination,  even  at  an 
increased  rate  of  freight ;  and  if  so,  it  will  be  the  duty  of  the  master, 
as  his  agent,  to  do  so :  in  such  a  case  the  owner  will  be  bound  by 
the  act  of  his  agent,  and  of  course  be  liable  for  the  increased  freight. 
The  rule  will  be  the  same  whether  the  transhipment  be  made  by 
the  shipowner  or  the  master;  and,  in  applying  it,  circumstances 
make  it  necessary,  on  the  one  hand,  to  repose  a  large  discretion  in 
the  master  or  owner,  while  the  same  circumstances  require  that  the 
exercise  of  that  large  discretion  should  be  very  narrowly  watched." 


(i)  Emerigon,  Traite  des  Assur.  c.  12,  s.     agency,  the  case  of  Vlierboom  v.  Chapman, 
16.     Code  de  Commerce,  350.  13  M.  6c  W.  230. 

(A)  But  see,  upon  the  extent  of  this  double 
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Moreover,  the  master  must,  during  the  voyage,  take  all  possible 
care  of  the  cargo  (/) .  If  it  require  to  be  aired  or  ventilated,  as  fruit 
and  some  other  things  do,  he  must  take  the  usual  and  proper  methods 
for  this  purpose  (w)  ;  and  although  he  is  not  responsible  for  injury 
done  to  it  in  consequence  of  a  leak  in  the  ship  occasioned  by  tempest 
or  other  accident,  yet  if  he  neglect  when  in  port  to  repair  it,  and 
loss  or  damage  of  goods  result  from  his  putting  again  to  sea  in  an 
unseaworthy  state,  he  and  his  owners  will  be  responsible  (n) .  Where 
rats  occasioned  a  leak  in  the  vessel,  whereby  the  goods  were  spoiled, 
the  master  was  held  responsible  for  the  damage,  notwithstanding 
the  crew  afterwards,  by  pumping,  &c.,  did  all  they  could  to  preserve 
the  cargo  from  injury  (o).  And  this  determination  agrees  with  the 
rule  laid  down  by  Roccus,  who  says,  "If  mice  eat  the  cargo,  and 
thereby  occasion  no  small  injury  to  the  merchant,  the  master  must 
make  good  the  loss,  because  he  is  guilty  of  a  fault.  Yet  if  he  had 
cats  on  board  his  ship,  he  shall  be  excused"  (p).  This  rule,  and  the 
exception  to  it,  although  bearing  somewhat  of  a  ludicrous  air, 
furnish  a  good  illustration  of  the  general  principle  by  which  the 
master  and  owners  are  held  responsible  for  every  injury  that  might 
have  been  prevented  by  human  foresight  or  care.  In  conformity  to 
which  principle  they  are  responsible  for  goods  stolen  or  embezzled 
on  board  the  ship  by  the  crew  or  other  persons  (q) ,  or  lost  or  injured 
in  consequence  of  the  ship  sailing,  in  fair  weather,  against  a  rock  or 
shallow  known  to  expert  mariners  (r) . 

So  where,  in  a  voyage  from  Hull  to  Gainsborough,  a  vessel  was 
sunk  in  the  river  Trent  by  striking  against  the  anchor  of  another, 
which  anchor  lay  under  water,  and  without  a  buoy,  whereby  some 
goods  in  the  former  were  injured,  the  owners  thereof  were  held 
responsible  for  the  injury  (s). 

If  the  master,  being  compelled  to  take  refuge  in  a  foreign  port 
during  the  course  of  his  voyage,  has  occasion  for  money  for  the 
repairs  of  the  ship,  or  other  expense  necessary  to  enable  him  to  pro- 
secute and  complete  the  voyage,  and  cannot  otherwise  obtain  it,  he 
may,  as  hath  been  before  observed,  either  hypothecate  the  whole 
cargo,  or  sell  a  part  of  it  for  this  purpose  (t)  ;  in  the  latter  case,  if 
the  ship  reach  the  place  of  destination,  the  merchant  will  be  en- 


(7)  Emerigon,  torn.  l,p.  337.  ceptions,  undertaken  absolutely  to   deliver 

(m)  See  Davidson  v.  Gwynne,  12  East,  goods  shipped  on  board  his  vessel,  the  fact 

of  his  having  kept  cats  on  board  did  not 

(n)   Worms  v.  Story,  Exch.  Mich.  Term,  relieve  him  from  liability  for  the  damage 

(o)  Dale  v.  Hall,  1  Wils.  281.  done  to  the  goods  by  rats. 

(p)  Roccus,  not.  58;  and  see  Jones  on  (q)  Roccus,   not.  40;  Wellwood.  tit.   9 

Bailments,  p.  105.     This  rule  is  laid  down  p.  30. 

in  the  Cousolato  del  Mare,  cc.  65  and  66,  and  (r)  Emerigon,  torn.  1,  p.  373.     Roccus 

adopted  by  all  foreign  writers  on  this  sub-  not.  55. 

ject.     Eraerigon,  torn.  1,  pp.  377,  378.  But  («)  Proprietors  of  the  Trent  and  Mersey 

see  Laveroni  v.   Drury,  8  Exch.  166,  in  Navigation  v.  Wood,  Easter  Term,  1785  in 

which   it  was    held    that   the   owner  of   a  K.  B.  3  Esp.  127.     See  Brown  v.  Mallett 

general  ship  is  subject  to  the  same  respon-  5  C.  B.  599. 

sibility  for  loss  or  damage  of  goods  as  a  com-  (t)  The   Gratitudine,  3  Robs.  Ad.  Rep 

mon  carrier;  and  that  having,  by  the  terms  240,  cited  ante,  part  3,  ch.  3,  sect.  9. 

of  a  bill  of  lading  containing  the  usual  ex- 
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titled  to  receive  the  clear  value  for  which  the  goods  might  have  been 
sold  at  that  place  (u) ;  or  he  may  take  the  sum  for  which  the  goods 
actually  sold,  and,  if  he  is  content  to  do  so,  he  may  deduct  that  sum 
from  the  money  payable  for  the  freight  of  his  other  goods :  and  this, 
although  the  owner  may  have  assigned  the  freight  to  a  third  person, 
and  the  goods  were  sold  without  an  urgent  necessity  (v) .  If  the 
ship  afterwards  perish,  and  reach  not  the  destined  port,  the  ordi- 
nance of  Wisbuy  expressly  declares  that  the  money  raised  by  this  sale 
shall  be  paid  to  the  merchant  by  the  master  (w)  ;  and  Cleirac, 
Kurick,  Valin,  and  Pothier  agree  in  opinion  that  the  money  is,  in 
such  a  case,  due  not  only  from  the  master,  but  also  from  the  owners, 
because  it  was  expended  for  a  purpose  of  which  they  were  at  all 
events  liable  to  sustain  the  charge.  But  none  of  the  other  ordi- 
nances contain  such  a  provision ;  and  Emerigon  contends,  on  the 
authority  of  the  Consolato  del  Mare,  and  of  the  ordinances  of 
Oleron  and  Antwerp,  that  the  money  is  only  payable  in  case  of  the 
safe  arrival  of  the  ship ;  which  was  the  opinion  also  of  several  persons 
whom  Pothier  consulted.  And  this  doctrine  seems  the  most  reason- 
able, as  the  merchant  is  not  thereby  placed  in  a  worse  situation  than 
if  his  goods  had  not  been  sold,  but  had  remained  011  board  the  ship. 
I  cannot  find  that  the  question  ever  arose  in  this  country.  By  the 
Code  de  Commerce,  the  master  is  to  account  for  the  price  received, 
deducting  the  freight  (a?) . 


5.  On  the  Completion  of  the  Voyage. 

When  the  ship  has  arrived  at  the  place  of  her  destination,  the 
master  must  take  care  that  she  be  safely  moored  or  anchored,  and 
report  his  ship  and  crew,  and  deliver  his  manifest  and  other  papers, 
according  to  the  law  and  custom  of  the  place. 

If  any  ship,  coming  to  the  United  Kingdom  or  the  Channel  Islands, 
shall  not  come  as  quickly  up  to  the  proper  place  of  mooring  or  un- 
lading as  the  nature  of  the  port  will  admit,  without  touching  at  any 
other  place,  or  shall  not  bring  to  at  the  stations  appointed  by  the 
commissioners  of  customs  for  the  boarding  of  ships  by  their  officers, 
or  shall  remove  from  such  place  (except  directly  to  some  other  place) 


(u)  Aler  sand  other  s  v.Tobin  and  others,  chap.  2,  sect.  14;  and  Ordin.  of  Rotterdam, 

at  Guildhall,  October  30th,  1802,  before  Lord  arts.  1 33—135 ;  2  Magens,  102,  103.    But  if 

Ellenborough,  Ch.  J.,  and  a  special  jury,  the   ship  is  lost  on  her  voyage  home,  the 

in  which  the  plaintiffs  declared  specially  in  shipper  cannot  claim  the  amount  for  which 

assumpsit  for  not  delivering  the  goods  ac-  his  goods  would  have  sold  if  the  ship  had  ar- 

cording  to  the  contract  in  the  bill  of  lading,  rived.     Atkinson  v.  Stephens,  7  Exch.  567. 

And  see  Hallett  v.  Wigram,  9  C.  B.  580;  (v)  Campbell  v.  Thompson,  1  Stark.  490. 

Laws  of  Oleron,  art.  22;  Ordin.  of  Wisbuy,  (?o)  Art.  68.     See  Emerigon,  torn.  2,  p. 

arts.  35,  45,  69 ;  French  Ordin.  liv.  2,  tit.  1,  445,  where  the  several  authorities  here  re- 

Du  Capitaine,  art.  19;  liv.  3,  tit.  3,  Fret,  art.  ferred  to  are  cited. 

14,   and   Valin  thereon ;   Pothier,   Charte-  (x)  Art.  298. 
par  tie,  num.  33, 34.  See  also  Molloy,  book  2, 
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of  mooring  or  unlading  without  the  knowledge  of  the  proper  officer, 
the  master  of  such  ship  shall  forfeit  a  sum  of  20/.  (y] . 

The  officers  of  customs  are  empowered  to  board  ships,,  and  to  re- 
main on  board  until  all  the  goods  laden  therein  shall  be  duly  delivered. 
The  master  must  provide  sufficient  room  under  the  deck,  in  some 
part  of  the  forecastle  or  steerage,  for  their  beds  or  hammocks.  They 
are  entitled  to  have  free  access  to  every  part  of  her,  to  fasten  down 
hatchways,  and  to  lock  up,  seal,  or  mark  any  goods ;  and  if  the  keys 
of  any  boxes  or  places  that  are  locked  are  not  delivered  to  them, 
they  may  break  them  open.  The  master  is  liable  to  a  penalty  of 
100/.,  if  any  hatchways,  after  being  fastened  down  by  the  officer,  are 
opened ;  or  if  any  locks,  marks,  or  seals  placed  by  him  are  wilfully 
broken  or  altered ;  or  if  the  goods  marked  or  sealed  by  the  officer  are 
secretly  conveyed  away. 

No  goods,  except  diamonds,  bullion,  lobsters,  and  fresh  fish  of 
British  taking,  and  imported  in  British  ships,  which  may  be  landed 
without  report  or  entry,  are,  under  pain  of  forfeiture,  to  be  un- 
shipped, unless,  at  the  properly  appointed  place,  within  certain  hours 
on  working  days,  and  in  the  presence  or  with  the  authority  of  the 
officers  of  customs  (z) . 

Within  twenty-four  hours  after  a  ship's  arrival  from  parts  beyond 
the  seas,  whether  laden  or  in  ballast,  and  before  bulk  broken,  the 
master  must  make  due  report  thereof,  in  a  form  required  by  the  Act, 
and  containing  the  several  particulars  indicated  or  required  thereby ; 
and  if  he  wilfully  fail  to  make  such  report,  or  if  the  particulars  con- 
tained in  such  report  be  false,  he  forfeits  100/.  (a) .  He  must  also,  at 
the  time  of  making  such  report,  deliver  to  the  collector,  if  required, 
the  bill  of  lading,  or  a  copy  thereof,  for  every  part  of  the  cargo  laden 
on  board,  and  answer  all  questions  which  may  be  put  to  him  by  such 
collector,  relating  to  the  ship,  cargo,  crew,  and  voyage ;  and  if  he 
refuses  so  to  do,  or  answers  falsely,  or  if  the  bill  of  lading,  or  copy 
produced  by  him,  be  false,  or  the  goods  expressed  therein  have  not 
been  bond  fide  shipped  on  board,  or  if  the  bill  of  lading  produced  by 
him  shall  not  have  been  signed  by  him,  or  such  copy  of  it  shall  not 
have  been  received  or  made  by  him  before  leaving  the  place  at  which 
the  goods  are  therein  expressed  to  have  been  shipped,  or  if,  after  the 
arrival  of  his  ship  within  four  leagues  of  the  coast  of  the  United 
Kingdom,  bulk  shall  have  been  broken,  or  any  alteration  made  in  the 
stowage  of  the  cargo  so  as  to  facilitate  the  unloading  of  any  part  of 
it,  or  if  any  part  of  it  be  staved,  destroyed,  or  thrown  overboard,  or 
any  package  opened,  unless  accounted  for  to  the  satisfaction  of  the 
commissioners  of  customs — in  every  such  case  such  master  shall 
forfeit  the  sum  of  1001.  (b). 

He  is  bound  also,  under  heavy  penalties,  not  to  commit  or  sanction 
any  violation  of  the  laws  for  the  prevention  of  smuggling  (c),  the 


(y)  16  &  17  Viet.  c.  107,  s.  47.  (6)  16  &  17  Viet.  c.  107,  s.  53. 

(z)  Sect.  49.  (c)  Sects.  199— 262. 

(a)  Sect.  50. 
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breach  of  which  may  also  occasion  serious  loss,  by  forfeiture,  to  his 
owners. 

Having  complied  with  these  regulations,  and  with  those  prescribed 
by  the  Mercantile  Marine  Acts  (d),  the  master  must,  without  delay, 
deliver  the  cargo  to  the  merchant  or  his  consignees,  upon  production 
of  the  bills  of  lading  and  payment  of  the  freight  and  other  charges 
due  in  respect  of  it ;  and  he  has  no  right  to  detain  the  goods  for 
wharfage  if  the  consignee  tenders  the  freight,  and  requires  them  to 
be  delivered  over  the  ship's  side ;  and  this  although  a  sort  of  usage 
was  proved  that  when  goods  are  put  over  the  ship's  side,  after  she  is 
moored,  half-wharfage  is  due  in  respect  of  them,  which  was  con- 
tended to  be  a  reasonable  charge,  as  the  goods  derive  a  benefit  from 
the  ship  being  moored  at  the  wharf,  although  not  actually  loaded 
there.  "If  the  goods,"  said  Chief  Justice  Mansfield,  "are  not 
landed,  a  compensation  must  be  made  for  the  benefit  derived  from 
the  wharf  by  the  owner  of  the  ship.  The  goods  cannot  be  subjected 
to  this  charge  more  than  to  many  others,  which  are  incurred  by  the 
ship  in  the  course  of  her  voyage  (e) .  And  if  the  consignee  require  to 
have  the  goods  delivered  to  himself,  and  direct  the  master  not  to 
land  them  on  a  wharf  at  London,  the  master  must  obey  the  request ; 
for  the  wharfinger  has  no  legal  right  to  insist  upon  the  goods 
being  landed  at  his  wharf,  although  the  vessel  be  moored  against 

&"(/). 

If,  by  the  terms  of  the  charter-party,  a  particular  number  of  days 
is  stipulated  for  the  delivery,  either  generally  or  by  way  of  demur- 
rage, the  master  must  wait  the  appointed  time  for  that  purpose, 
reckoning  the  days  from  the  time  of  the  ship's  arrival  at  the  usual 
place  of  discharge  in  the  port,  and  not  at  the  port  merely  (g) .  These 
charges  are  in  ordinary  cases  primage,  and  the  usual  petty  average, 
as  expressed  in  the  bill  of  lading.  In  case  of  any  loss  that  became 
the  subject  of  general  average,  the  civil  law  imposed  upon  the  master 
the  duty  of  adjusting  and  settling  such  average,  and  obtaining  from 
the  owners  of  the  cargo  saved  the  sums  to  be  paid  as  a  contribution 
to  the  loss,  and  allowed  him  to  detain  the  cargo  for  that  purpose  (h) . 
This  power  of  detaining  the  cargo  is  also  given  by  the  laws  of 
Oleron  (i)}  and  by  the  French  ordinance^').  It  is  said  to  be  the 
practice  in  this  country,  in  the  case  of  a  general  ship,  for  the  master 
to  take  security  from  the  merchants  before  he  delivers  the  goods,  for 
payment  of  their  shares  of  this  contribution  when  the  average  shall 
be  adjusted  (k) . 

If  goods  are  conveyed  in  pursuance  of  a  charter-party,  the  right  of 
detention  for  the  freight  may  depend  upon  the  terms  of  the  particular 


See  ante,  p.  308.  (j)  Liv.  3,  tit.  8,  Du  Jet.  art.  21. 

Bishop  v.  Ware,  3  Campb.  3GO.  (A)  So  deposed  by  a  gentleman  very  con- 

(/)  Syeds  v.   Hay,  4  Term   Rep.   260.  versant  with  this  business,  in  the  cause  of 

Stephen  v.  Costa,  1  Bl.  Rep.  413,  423.  Myer  and  others  v.  Vander  Deyl,  Guildhall 

(g)  Brereton  v.  Chapman,  7  Bing.  559.  Sit.  at  Mich.  Term.  1803,  before  Lord  Ellen- 

(h]  Dig.  14,  2,  2.  borough,  Ch.  J.     See  the  form  in  the  Ap- 

(i)  Art.  9.  pendix. 
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contract  (/).  Where  there  is  no  special  contract,  as  in  the  case  of  a 
general  ship,  the  master  is  not  bound  absolutely  to  part  with  the 
possession  of  any  part  of  his  cargo,,  until  the  freight  and  other 
charges  due  in  respect  of  such  part  are  paid.  Valin  informs  us, 
that  the  entire  contents  of  a  single  bill  of  lading  are  to  be  considered 
as  one  part,  although  consisting  of  very  different  articles ;  but  that 
the  contents  of  one  bill  of  lading  are  not  bound  to  the  payment  due 
for  the  contents  of  another  bill  of  lading,  although  consigned  to  the 
same  person  (m) .  In  this  country,  however,  it  has  been  held,  that 
the  master  may  detain  any  part  of  the  merchandise  for  the  freight  of 
all  that  is  consigned  to  the  same  person  (n),  which  seems  to  be  a  more 
reasonable  and  convenient  rule.  The  master,  however,  cannot  detain 
the  goods  on  board  the  ship  until  these  payments  are  made,  as  the 
merchant  would  then  have  no  opportunity  of  examining  their  con- 
dition. By  the  ordinance  of  Wisbuy  (o),  and  also  by  the  French 
ordinance  (p),  the  master  may  seize  and  detain  the  goods  in  the 
lighters  or  barges,  which  are  to  transport  them  to  the  quay,  and  by 
the  former  he  may  detain  the  lighters  by  the  ship's  side.  Cleirac  (q)t 
in  his  commentary  on  the  laws  of  Oleron,  says  that  the  same  power  is 
given  by  the  ordinance  of  Philip  the  Second  and  by  the  Consolato 
del  Mare,  and  that  the  latter  allows  him  to  detain  goods  equal  in 
value  to  four  times  the  amount  of  the  freight.  The  ordinance  of 
Rotterdam  allows  the  master  to  detain  the  goods  for  his  freight,  but 
requires  him  to  unload  and  take  care  of  them,  that  they  may  not  be 
diminished  or  spoiled  (r) .  In  England,  the  practice  is  to  send  such 
goods  as  are  not  required  to  be  landed  at  any  particular  dock  to  a 
public  wharf,  and  order  the  wharfinger  not  to  part  with  them  till  the 
freight  and  other  charges  are  paid,  if  the  master  is  doubtful  of  the 
payment.  And  by  the  law  of  England,  if  the  master  once  parts  with 
the  possession  out  of  the  hands  of  himself  and  his  agents,  he  loses  his 
lien  or  hold  upon  the  goods,  and  cannot  afterwards  reclaim  them  (s) . 
If  the  master  land  his  goods  at  any  particular  wharf  or  dock,  in 
obedience  to  an  Act  of  Parliament,  he  does  not  thereby  part  with  his 
lien  (t) .  If  goods  are  landed  or  sold  by  the  officers  of  the  customs, 
the  freight  not  having  been  paid,  the  produce  of  the  sale  is  to  be  first 
applied  to  the  payment  of  the  freight  (u) . 

The  baggage  of  a  passenger  may  be  detained  for  the  passage  money, 


(I)  See  ante,  ch.  2,  of  this  part.  fortnight  after  they  have  been    delivered, 

(m)  Valin  on  the  French  Ordinance,  torn,  provided   they   have  not  in   the   meantime 

1,  p.  668.  passed  into  the  hands  of  a  third  person  :  so 

(w)   Soldergreen  v.  Flight  and  another,  by  the  Code  de  Com.  art.  307.     And  seethe 

Guildhall  Sit.  p.  Trinity  Term,  1796,  before  recent  case  of  Hammond  v.  M'Crie,  3  C.  L. 

Lord  Kenyon,  Ch.  J.,  quoted  6  East,  622.  &  E.  1198. 

(o)  Art.  57.  (t)   Wilson  and  others   v.    Kymer  and 

(p)  Liv.  3,  tit.  3,  Fret,  art.  23.  others,  1  M.  &  S.  157.     The  goods  in  this 

(?)  Art.  21 ,  note  3,  p.  72.  case  were  landed  under  the  West  India  Dock 

(r)  Arts.  157,  158  ;    2  Magens,  106.  Act,  39  Geo.  3,  c.  69,  which  does  not  ex- 

(s)  By  the   French  Ordin.  liv.  3,  tit.  3,  pressly  reserve  the  lien  for  freight,  as  is  done 

Fret,  art  24,  the  lien  or  privilege  continues  by  the  London  Dock  Act,  45  Geo.  3,  c.  58, 

while  the  goods  are  on  board  the  ship,  in  s.  15. 

the  lighters,  or  on  the  quay,  and  even  for  a  (u)  6  Geo.  4,  c.  107,  s.  134. 
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which  is  to  be  considered  as  payable  in  respect  of  the  person  and  his 
baggage ;  but  the  passenger  himself  cannot  be  detained,  nor  the 
clothes  taken  from  his  person  (x) .  The  master  has  no  right  to  detain 
goods  actually  brought  for  the  payment  of  what  is  usually  called  dead 
freight,  as  I  have  before  observed  (y) . 

The  manner  of  delivering  the  goods,  and  consequently  the  period 
at  which  the  responsibility  of  the  master  and  owners  will  cease,  de- 
pend upon  the  custom  of  particular  places,  and  the  usage  of  particular 
trades  (z) .  Thus,  it  is  said,  a  hoyman,  who  brings  goods  from  an 
outport  into  the  port  of  London,  is  not  discharged  by  landing  them 
at  the  usual  wharf,  but  is  bound  to  take  care  and  send  them  out  by 
land  to  the  place  of  consignment  (a) . 

With  respect  to  goods  coming  from  a  foreign  country,  it  was  said 
by  Mr.  Justice  Buller,  that  the  bill  of  lading  was  only  an  undertaking 
to  carry  from  port  to  port,  and  that,  according  to  the  established 
course  of  trade,  a  delivery  on  the  usual  wharf  is  such  a  delivery  as 
will  discharge  the  master  (b) .  The  master  should,  however,  recollect 
that  his  engagement  is  to  deliver  the  goods  to  the  persons  mentioned 
in  the  bill  of  lading  or  their  assigns ;  and  where,  to  an  action  for  not 
delivering  goods  shipped  on  board  a  steam-packet  at  Dublin  to  the 
plaintiff  or  his  assigns  at  the  port  of  London,  pursuant  to  the  bill  of 
lading,  the  defendant  pleaded,  that  he  safely  landed  and  deposited 
the  goods  in  and  upon  a  certain  wharf  called  Fenning's  wharf,  at  the 
said  port  of  London,  there  to  remain  until  the  same  could  be  delivered 
to  the  plaintiff  or  his  assigns — the  said  wharf  being  a  place  at  which 
goods  conveyed  in  steam-vessels  from  the  port  of  Dublin  to  the  port 
of  London  were  on  their  arrival  used  and  accustomed  to  be  landed 
and  deposited,  for  the  use  of  the  consignees  thereof,  and  a  place  fit 
and  proper  for  the  purpose ;  and  that  the  goods  were  there  destroyed 
by  an  accidental  fire,  without  alleging  such  delivery  to  have  been 
made  according  to  the  custom  or  practice  of  the  port  of  London,  or 
that  a  reasonable  time  was  allowed  to  elapse  after  the  ship's  arrival 
at  the  port  of  London,  in  order  to  give  time  to  the  consignee  to  claim 
and  receive  his  goods  alongside  the  vessel — it  was  held  ill.  "  The 
defendants,"  said  Chief  Justice  Tindal,  "  profess  in  their  plea  to 
substitute  a  delivery  at  Fenning's  wharf,  in  the  port  of  London,  for 
and  in  the  place  of  a  delivery  '  at  the  port  of  London,  to  the  plaintiff 
or  his  assigns/  as  required  by  the  terms  of  the  bill  of  lading.  But 
we  know  of  no  general  rule  of  law  which  governs  the  delivery  of 
goods  under  a  bill  of  lading,  where  such  delivery  is  not  expressly  in 
accordance  with  the  terms  of  the  bills  of  lading,  except  that  it  must 


(#)  Wolf  v.  Summers,  before  Lawrence,  waiting  a  reasonable  time  at  a  foreign  port, 

J.,  at  Guildhall,  2  Campb.  631.  and  no  person  having  produced  the  bill  of 

(y)  See  ante,  ch.  2  of  this  part,  p.  237.  lading,  may  deliver  the  goods  to  some  per- 

(z)  See  Valin  on  the  French  Ordinance,  son  to  keep  till  the  bill  of  lading  is  pro- 
torn.  1,  p.  530.  duced. 

(a)  Wardell  v.  Mourillyan,  2Esp.  N.P.        (6)  Arguendo  in  the  case  of  Hydev.  Trent 

C.  693.    See  the  case  of  Howard  v.  Shep-  and  Mersey  Navigation  Company,  5  Term 

herd,  9  C.  B.  297,  in  which  it  was  said  by  Rep.  397. 
Maule,  J.,  that  the  master  of  a  ship,  after 
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be  a  delivery  according  to  the  practice  and  custom  usually  observed 
in  a  port  or  place  of  delivery.  An  issue  raised  upon  an  allegation 
of  such  a  mode  of  delivery  would  accommodate  itself  to  the  facts  of 
each  particular  case,  and  would  let  in  every  species  of  excuse  from 
the  strict  and  literal  compliance  with  the  precise  terms  of  the  bill  of 
lading,  which  must  be  necessarily  allowed  to  prevail,  with  reference 
to  the  means  and  accommodation  for  landing  goods  at  different 
places,  the  time  of  the  arrival  and  departure  of  the  vessel,  the  state 
of  the  tide  and  wind,  interruptions  from  accidental  causes,  and  all 
the  other  circumstances  which  belong  to  each  particular  port  or  place 
of  delivery"  (c). 

If  the  consignee  send  a  lighter  to  fetch  the  goods,  it  seems  the  master 
of  the  ship  is  obliged,  by  the  custom  of  the  river  Thames,  to  watch 
them  in  the  lighter,  until  the  lighter  is  fully  laden ;  and  he  cannot 
discharge  himself  from  his  obligation  by  declaring  to  the  lighterman 
that  he  has  not  hands  to  guard  the  lighter,  unless  the  consignee  con- 
sent to  release  him  from  the  performance  of  it  (d) .  But  it  has  been 
much  contested  whether  the  master  is  by  the  usage  bound  to  take 
care  of  the  lighter  after  it  is  fully  laden,  until  the  time  when  it  can 
be  properly  removed  from  the  ship  to  the  wharf.  At  a  trial  on  this 
question,  it  was  held  that  the  master  was  not  obliged  to  do  this  (e) . 
When  ships  arrive  from  Turkey,  and  are  obliged  to  perform  quaran- 
tine (/)  before  their  entry  into  the  port  of  London,  it  is  usual  for  the 
consignee  to  send  down  persons,  at  his  own  expense,  to  pack  and  take 
care  of  the  goods ;  and  therefore,  where  a  consignee  had  omitted  to 
do  so,  and  goods  were  damaged  by  being  sent  loose  to  shore,  it  was 
held  that  he  had  no  right  to  call  upon  the  master  of  the  ship  for  a 
compensation  (g) . 

On  the  arrival  of  the  vessel  at  her  homeward  port,  and  when  com- 
pelled by  accidents  or  injury  to  put  back,  or  into  a  port  other  than 
that  of  her  destination,  it  is  usual  for  the  master  to  present  himself 
before  a  notary,  and  cause  a  protest  to  be  noted,  and  afterwards  drawn 
up  or  extended  (h) .  British  consuls  at  foreign  ports  are  empowered 
by  statute  to  perform  notarial  acts  (i)  ;  but  inasmuch  as  their  attesta- 
tion would  probably  not  be  deemed  abroad  of  equal  authenticity  with 
that  of  the  regular  public  notary,  the  master  would  do  well  to  address 
himself  to  that  functionary.  He  should  remember,  however,  that 
our  courts  do  not  adopt  the  rules  of  evidence  which  prevail  in  foreign 
courts,  and  although  copies  of  documents  attested  by  a  public  notary 


(c)  Gatliff  v.  Bourne,  4  Bing.  N.  C.  314 ;  suited.     And  see  Strong  v.  Natally,  4  Bos. 

in  the  Exchequer  Chamber,  Bourne  v.  Gat-  &  Pull.  16. 

liff,  3  Scott,  N.  R.  1.  (/)  As  to  Quarantine,  see  stat.  6  Geo.  4, 

(rf)  Catley  and  another  v.  Wintringham,  c.  78;   and  see  M'Culloch's  Dictionary  of 

Peak,  N.  P.  C.  loO.  Commerce. 

(e)  Robinson   v.    Turpin  and  another,  (g)  Dunnage    v.    Joliffe,     before    Lord 

Guildhall,  Peake,  203  (notes),  3rd  ed.,  before  Kenyon,  Ch.  J.,  at  Guildhall  Sit.  p.  Mich. 

Lord  Ellenborough,  Ch.  J.    This  was  an  Term.  1789. 

action  by  the  owner  of  the  goods  against  the  (h)  Brooke's    Office  and  Practice  of   a 

lighterman,  and  the  plaintiff  obtained  a  ver-  Notary,  p.  144. 

diet.     At  a  former  trial,  before  Sir  James  (i)  5  &  6  Will.  4,  c.  62,  s.  15. 
Mansfield,  Ch.  J.,  the  plaintiff  had  been  non- 
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may  be  evidence  of  the  originals  abroad,  they  will  not  be  received  as 
such  in  England  (k) . 

The  protest  is  a  declaration  or  narrative  by  the  master  of  the  parti- 
culars of  the  voyage,  of  the  storms  or  bad  weather  which  the  vessel 
has  encountered,  the  accidents  which  have  occurred,  and  compelled 
him,  if  at  an  intermediate  port,  to  resort  to  it,  and  the  conduct  which, 
in  cases  of  emergency,  he  had  thought  proper  to  pursue.  With 
whatever  formalities  drawn  up,  it  cannot  be  received  in  our  courts  as 
evidence  for  the  master  or  his  owners  (/) ;  but  it  may  be  evidence 
against  him  and  them,  and  he  should  take  care  to  supply  from  the 
log-book,  his  own  recollection,  and  that  of  the  mate,  or  trustworthy 
mariners,  true  and  faithful  instructions  for  its  preparation.  Protests 
are  often  of  great  utility  in  matters  connected  with  the  adjustment  of 
losses  in  marine  insurance  and  in  the  calculation  of  averages ;  they 
are  received  as  evidence  in  foreign  courts,  and  with  us  credit  is  often 
given  to  their  contents  by  merchants  and  underwriters,  when  free 
from  all  circumstances  of  suspicion  (m) . 

Protests  are  also  made  by  the  master  against  the  charterers  of  the 
ship  or  the  consignees  of  goods  for  not  loading  or  unloading  the  vessel 
pursuant  to  contract,  or  within  reasonable  or  stipulated  delays ;  and 
by  the  merchant  against  the  master  for  misconduct,  drunkenness,  &c., 
for  not  proceeding  to  sea  with  due  despatch,  for  not  signing  bills  of 
lading  in  the  customary  form,  and  other  irregularities. 

Forms  of  protest  applicable  to  ordinary  occasions  will  be  found  in 
the  Appendix. 


(£)  Appletonv.  Lord  Braybrooke, 2  Stark,  (m)  Brooke's  Office  and  Practice  of  a 

6;    6   M.  &   S.  34;    and    Slack  v.   Lord  Notary,  p.  9;  and  see  5  &  6  Will.  4,  c.  62, 

Braybroobe,  2  Stark.  6  M.  &  S.  39.  s.  15.    See  as  to  log-books,  Rundlev.  Beau- 

(Z)  Senat  v.  Porter,  7  Term  Rep.  158,  mont,  4  Bing.  537. 
and  Rex  v.  Scriveners'  Company,  10  B.  &  C. 
511.    See  the  Betsey,  2  Hagg.  28. 


CHAP,  vi.]       Games  which  excuse  the  Master  and  Owners.  337" 


CHAPTER  VI. 

ON    THE    CAUSES    WHICH    EXCUSE    THE    MASTER    AND    OWNERS;    AND 

HEREIN, 


SECTS.  1.  Acts  of  God,  p.  337. 

2.  Perils  of  the  Sea.     Pirates.     Collision,  p.  339. 

3.  Lightning,  p.  343. 

4.  Embezzlement,  Robbery,  $c.,  p.  344. 

5.  Neglect,  $c.,  of  Pilots,  p/345, 

6.  Restraint  of  Princes,  p.  345. 


1.  Acts  of  God. 

IT  has  been  already  intimated  (ri),  that  a  carrier  is  in  general 
excused  for  a  non«  performance  of  the  contract  on  his  part,  occasioned 
by  any  event  falling  within  the  meaning  of  the  expression  Act  of  God 
and  the  King's  enemies.  The  expression  Act  of  God  denotes  natural 
accidents,  such  as  lightning,  earthquake,  and  tempest,  and  not  acci- 
dents arising  from  the  negligence  of  man  (0),  for  which  it  has  been 
already  shown  that  the  master  and  owners,  like  other  common  carriers, 
are  sometimes  answerable,  although  no  actual  blame  may  be  im- 
putable  to  them  ;  for  in  considering  whether  they,  or  other  carriers, 
are  chargeable  for  any  particular  loss,  the  question  is,  not  whether 
the  loss  happened  by  reason  of  the  negligence  of  the  persons  em- 
ployed in  the  conveyance  of  the  goods,  but  whether  it  was  occasioned 
by  any  of  those  causes  which,  either  according  to  the  general  rules  of 
law  or  the  particular  contract  of  the  parties,  afford  an  excuse  for  the 
non-performance  of  the  contract. 

Thus,  the  master  has  been  held  answerable  for  a  loss  of  the  goods 
occasioned  by  a  seizure  of  the  ship  by  the  officers  of  the  revenue  for 
a  supposed  violation  of  the  revenue  laws,  although,  in  the  result  of 
the  proceedings  under  the  seizure  it  may  appear  that  there  was  no 
cause  for  condemnation  (p) .  And  where  a  shipowner  contracted  to 
carry  goods  safely  to  London,  it  was  held,  that  the  seizure  and  con- 


(n)  In  the  preceding  chapter,  pp.  302,  though  his  title  be  not  that  of  "  King,"  that 
303.  In  the  preamble  to  the  stat.  26  Geo.  word  in  the  exception  meaning  all  Princes 
3,  c.  80,  the  cases  in  which  the  master  and  and  Rulers  holding  sovereign  authority, 
owners  are  exe-npted  from  responsibility  are  Russell  v.  Nietitann,  17  C.  B.  (N".  S.)  173. 
expressed  to  be  accidents  by  the  King's  (o)  Trent  and  Mersey  Navigation  Corn- 
enemies,  the  perils  of  the  sea,  or  the  act  of  pany  v.  Wood,  Easter  Term,  23  Geo.  3,  in 
God.  This  exception  includes  the  enemies  K.  B.  Forward  v.  Pittard,  1  Term  Rep. 
of  the  Sovereign  of  the  person  by  whom  the  K.  B.  27. 

bill  of  lading  or  contract  of  carriage  is  made ;        (p}  Gosling  v.  Higgings,  1  Campb.  451 . 

Z 
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fiscation  of  them  by  custom-house  officers  at  Cadiz,  as  contraband, 
did  not  relieve  him  from  liability  (#).  So,  probably,  the  master  and 
owners  would,  by  the  common  law,  be  answerable  for  a  loss  arising 
from  the  negligence  or  misconduct  of  a  local  pilot  to  whom  the 
direction  of  the  ship  was  necessarily  entrusted  (y)  ;  but  this  respon- 
sibility (in  certain  cases  at  least)  is  now  taken  away  by  Act  of  Par- 
liament (z). 

So  in  an  action  (a)  brought  against  the  master  of  a  vessel  navigating 
the  river  Ouse  and  H  umber  from  Selby  to  Hull,  by  a  person  whose 
goods  had  been  wet  and  spoiled ;  at  the  trial  whereof  it  appeared  in 
evidence,  that  at  the  entrance  of  the  harbour  at  Hull  there  was  a  bank, 
on  which  vessels  used  to  lie  in  safety,  but  of  which  a  part  had  been 
swept  away  by  a  great  flood  some  short  time  before  the  misfortune  in 
question,  so  that  it  had  become  perfectly  steep  instead  of  shelving 
towards  the  river ,  that  a  few  days  after  this  flood,  a  vessel  sank  by 
getting  on  this  bank,  and  her  mast,  which  was  carried  away,  was 
suffered  to  float  in  the  river,  tied  to  some  part  of  the  vessel ;  and  that 
the  defendant,  upon  sailing  into  the  harbour,  struck  against  the  mast, 
which,  not  giving  way,  forced  the  defendant's  vessel  towards  the  bank, 
where  she  struck,  and  would  have  remained  safe  had  the  bank  been  in 
its  former  situation,  but  on  the  tide  ebbing,  her  stern  sank  into  the 
water,  and  the  goods  were  spoiled ;  upon  which  the  defendant  tendered 
evidence  to  show  that  there  had  been  no  actual  negligence.  Mr, 
Justice  Heath,  before  whom  the  cause  was  tried,  rejected  the  evidence  ; 


(x)  Spence  v.  Chadwick,  10  Q.  B.  517.  gationofthe  high  seas  should  be  subject  to 

(y)  See  the  opinion  of  the  Ch.  Justice  in  answer  for  any  loss  or  damage  which  should 

Hoiccher  v.  Noidstrom,  1  Taunt.  568.  where  happen  to  any  goods  on  board  by  any  acci- 

the   master  was  held  not  to  be  liable.     See  dent    whatever,    unless     the    same   should 

also    the    Eden,  2    Wm.    Rob.  442.      The  happen  or  arise  "  by  or  through  the  rob- 

master,  being  an  intermediate  agent,  would  bery,  embezzlement,  secreting,  or  making 

not  be  liable   to  his  owner  for  the  wrongful  away  with,  or    by    or   through  the   actual 

acts   of  the  pilot.     Aldrich  v.  Simmons,  1  default  of  the  said  owner  or  owners,  master, 

Stark.  214.  mariners,  or  other  person  or  persons  em- 

(z)  17  &  18  Viet.  c.  104,  s.388;  ante,  ployed  in  and  on   board  of  such   ships  or 

pp.  172,  305.  vessels;  any  law,  usage,  or  custom  to  the  con- 

(a)  Smith  v.  Shepherd.      This  cause  was  trary  thereof  in  anywise  notwithstanding." 

first  tried  at  the  Summer  Assizes  for  York-  And  that  no  owner  or  master  of  any  ship  or 

shire,  1795,  and  the  plaintiff  nonsuited,  the  vessel  employed  in  the  navigation  of  the  tide" 

judge  being  of  opinion  that  no  case  of  neg-  way  of  any  river,  and  not  employed  in  the 

ligence  was  proved.      The  nonsuit  was  set  navigation  of  the  high  seas,  should  be  subject 

aside  by  the  Court  of  King's  Bench,  and  a  to  answer  for  any  loss  or   damage    which 

new  trial  granted,  that  the  facts  might  be  should  "  happen  at  or  arise  at  or  below  any 

more  fully ~ inquired  into.      It  was  tried  a  port  or  place  in  such  tideway  where  ships  or 

second  time  at  the  Lent  Assizes  following,  vessels  employed  in  the  coasting  trade  do  or 

The  account  in  the  text  is  of  the  evidence  shall  load  or  discharge  by  entry  or  sufferance," 

given  at  the  second  trial,  which  differed  in  to  any  goods  on  board,  unless  such  loss  or 

some  particulars  from  that  given  at  the  first  damage  should  happen  or  arise  in  the  ways 

trial.     In  Easter  Term  following,  a  new  trial  before-mentioned  with  respect  to  ships  navi- 

\vas  moved  for,  but  a  rule  to  show  cause  re-  gating  the  high  seas, 
fused.  But  this  bill  was  rejected  by  the  House  of 

Several  shipowners,  being  greatly  alarmed  Lords. 

at  the  decision  of  this  cause,  petitioned  par-  This  led  to  the  alteration  of  the  bill  of 
liament  for  an  alteration  of  the  law  on  this  lading  mentioned  before,  part  4,  ch.  3,  sect, 
subject;  and  a  bill  passed  the  House  of  2,  and  1  presume,  also,  to  the  notice  men- 
Commons,  enacting,  that  no  owner  or  master  tioned  to  have  been  given  in  the  case  of  Etlis 
of  any  ships  or  vessels  employed  in  the  navi-  v.  Turner  and  another,  ante,  p.  104. 
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and  lie  further  ruled  that  the  act  of  God  which  could  excuse  the 
defendant  must  be  immediate — but  this  was  too  remote ;  and  directed 
the  jury  to  find  the  verdict  for  the  plaintiff,  and  they  accordingly  did 
so.  The  case  was  afterwards  submitted  to  the  consideration  of  the 
Court  of  King's  Bench,  who  approved  of  the  direction  given  by  the 
learned  Judge  at  the  trial,  and  the  plaintiff  succeeded  in  the  cause. 
There  does  not  appear  to  have  existed  in  this  case  any  bill  of  lading  or 
other  instrument  of  contract ;  and  the  question,  therefore,  depended 
upon  general  principles,  and  not  upon  the  meaning  of  any  particular 
words  or  exception.  An  obstruction  from  natural  causes,  such  as 
the  want  of  sufficient  water  (until  a  date  some  weeks  after  the  expira- 
tion of  the  lay  days  allowed  by  the  charter-party)  in  a  river  on  which 
a  port  of  loading  is  situate,  is  no  excuse  for  the  abandonment  of  a 
voyage  (b) . 


2.  Perils  of  the  Sea.     Pirates.     Collision. 

The  only  exception  formerly  made  in  the  common  bill  of  lading 
was  the  perils  of  the  sea,  which  words  certainly  denote  the  natural 
accidents  peculiar  to  that  element,  and  in  more  than  one  instance  have 
been  held  to  extend  to  an  event  not  attributable  to  natural  causes. 
The  several  words  lately  introduced  into  the  exception  of  the  bill  of 
lading  (c)  have  hitherto  furnished  matter  for  one  judicial  determination 
only,  which  has  been  already  noticed.  In  the  present  chapter,  there- 
fore, I  shall  first  consider  the  meaning  of  this  extensive  phrase,  perils 
of  the  sea,  and  then  proceed  to  mention  other  excuses  which  the  wisdom 
of  the  legislature  has  introduced  in  very  late  times. 

In  considering  this  subject,  the  first  question  that  presents  itself  to 
the  mind  of  an  Engish  lawyer  is,  How  is  the  question  of  perils  of  the 
sea  to  be  decided  ?  The  particular  manner  in  which  a  loss  happens 
must  always  be  a  question  of  fact ;  but  admitting  it  to  have  happened 
in  a  particular  manner,  is  the  judge  before  whom  the  cause  is  tried  to 
pronounce  whether  that  manner  be  a  peril  of  the  sea,  or  are  the  jury 


(b)  Schilizzi  v.   Derry,  4  E.  &  B.  873  j  transit   to    London.     "The    nature  of  the 
24  L.  J.  Q.  B.  193.  transaction,"    said    Baron    Parke,    "  shows 

(c)  In  a  recent  case,  in  which  the  defend-  clearly  that  the  words  '  robbers  '  means  not 
ants  received  from  the  plaintiffs  at  Panama  *  thieves'  but  robbers  by  force,  to  whom  the 
eleven  boxes  of  gold-dust,  to  be  delivered  by  term  is  more  reasonably  applied."    We  have 
the  terms  of  a   bill  of  lading   in    London,  no  doubt  that  in  this  bill  of  lading  this  is 
"  the    act   of  God,   the    Queen's    enemies,  the  proper  meaning  of  the  word  "  robbers." 
pirates,    robbers,    fire,   accidents  from  ma-  We  think  the  word  "  roads  "  either  explained 
chinery,  boilers,  and  ste:im,  the  dangers  of  by   the   context   to    mean  marine  roads  in 
the    seas,    roads,  and   rivers,  of  what  kind  which  vessels  lie  at  anchor  ;  or  supposing  it 
soever  excepted" — it  appeared  that  the  goods  to  mean  roads  on  land,  that  the  dangers  of 
were  carried    by   the  defendants  across  the  roads  are  those  which  are  immediately  cau*>ed 
Isthmus  of  Panama  to  Chagres,  where  they  by  roads,  as  the  overturning  of  carriages  in 
were    shipped    to    Southampton,   and  there  rough  and  precipitous  places.     De    Rothn- 
placed  in  a  railway  truck,  from  whence  they  child  v.   Mail  Steam-Packet  Company,  1 
were  secretly  stolen  in  the  course  of  their  Excheq.  Rep.  p.  735. 

z  2 
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to  declare  it  by  their  verdict  ?  In  general,,  the  construction  of  ambi- 
guous expressions  in  written  instruments  is  the  proper  province  of  the 
judge ;  but  in  mercantile  instruments  it  often  happens  that  the  judge 
must  have  recourse  to  the  usage  of  trade,  and  the  practice  among  mer- 
chants, to  obtain  a  proper  knowledge  of  the  meaning  of  the  words. 
When  the  meaning  of  the  words  is  ascertained,  it  will  rarely  happen 
that  the  judge  and  jury  can  differ  in  the  conclusion ;  and  probably  this 
question,  although  it  might  afford  matter  of  speculation,  will  never 
become  a  subject  of  serious  practical  inquiry. 

A  very  remarkable  case  to  this  purpose  happened  about  the  end  of 
the  reign  of  Charles  the  First.  To  an  action  of  covenant  on  a  charter- 
party,  which  contained  an  exception  of  the  perils  of  the  sea,  the  defen- 
dant pleaded  that  the  ship  was  taken  by  hostile  persons  unknown,  armed 
in  a  warlike  manner ;  and  thereupon  the  question  whether  such  a 
capture  were  within  the  exception  was  brought  before  the  court  by  a 
demurrer  in  the  most  strict  technical  form  :  the  court,  however,  took 
the  opinion  of  several  merchants  by  certificate  in  writing,  and  after- 
wards by  examination  in  open  court,  upon  the  meaning  of  the  words 
of  this  exception  as  established  by  usage  among  them,  and  decided  in 
conformity  to  such  opinion  (d). 

At  the  trial  of  a  cause  before  Lord  Kenyon,  in  an  action  upon  the 
case  brought  by  a  merchant  against  the  owner  of  a  ship,  for  not  safely 
conveying  goods,  where  the  whole  matter  was  left  open  for  discussion 
by  a  plea  of  the  general  issue,  this  question  was  proposed  to  be  agitated 
by  the  counsel.  His  lordship,  however,  without  hesitation,  declared 
his  opinion  to  be,  that  the  question  was  purely  a  matter  of  fact  for  the 
consideration  of  the  jury ;  upon  the  particular  circumstances  of  the 
case  the  jury  and  his  lordship  coincided,  and  therefore  the  case  afforded 
no  opportunity  of  a  more  solemn  discussion  of  the  question  (e) . 

These  cases  certainly  furnish  very  strong  authority,  to  show,  that 
even  if  the  decision  of  this  question  does  strictly  and  properly  belong 
to  the  judge,  yet  his  decision  will  be  guided  by  usage  and  the  course 
of  practice  among  merchants,  which  are  matters  of  evidence  and  of 
fact. 

In  the  case  of  Pickering  v.  Barclay,  which  I  just  before  alluded 
to  (/) ,  the  ship  had  been  overpowered  and  plundered  on  the  high  seas 
by  pirates ;  and  the  question  was,  whether  the  owners  were  answerable 
for  the  goods  ?  And  it  was  determined,  in  the  manner  before  men- 
tioned, that  they  were  not  answerable,  "  because,"  says  the  reporter, 
f(  the  taking  by  pirates  was  accounted  a  peril  of  the  sea."  The  same 
question  received  a  similar  decision,  not  long  afterwards,  in  another 
cause  (g).  These  determinations  agree  with  the  rule  of  the  civil 
law  (h) .  And  in  the  case  cited  in  the  preceding  chapter  (i) ,  in 

(d)  Pickering  v.  Barclay, 2  Roll.  Ab.  248,         (g)  Barton  v.  Wolliford,  Comb.  56. 
and   Style,    132.     The  case  was  argued  by        (A)  Dig.  4,  9,  31. — Inde  Labeo  scribit,  si 
Twisden  for  the  plaintiff,  and  Hale  for  the  quid  naufragio  aut  per  vim  piratarum  peri- 
defendar.it-.  erit,  non  esse  iniquum  exceptionem  ei  dari. 

(e)  Duller  v.  Fisher,  Sit.  p.  Mich.  Term,         (*)  Morse  v.  Slue,  1  Vent.  190 ;  ante,  p. 
40  Geo.  3,  at  Guildhall.  306. 

(J  )  Pickering  v.  Barclay,  ubi  supra. 
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which  the  owners  were  held  responsible  for  goods  taken  by  robbery 
from  the  ship  in  the  river  Thames  within  the  body  of  a  county,  Chief 
Justice  Hale  took  notice  of  this  doctrine,  and  said,  "  By  the  Civil 
Admiral  Law  the  owners  are  not  responsible  for  a  robbery  by  pirates 
at  sea."  This,  however,  is  to  be  understood  only  in  case  the  ship 
does  not  fall  into  the  hands  of  pirates  by  any  negligence  or  fault  of 
the  master  (k) . 

In  a  case  which  came  before  the  Court  of  King's  Bench,  a  short  time 
before  the  late  alteration  of  the  bill  of  lading,  and  which  was  an 
action  brought  to  recover  the  value  of  goods,  for  which  the  master  had 
signed  a  bill  of  lading  containing  an  exception  only  of  the  perils  of  the 
sea,  although  made  during  the  time  of  a  war,  and  which  goods  were 
lost  in  consequence  of  the  ship  being  designedly  struck  by  the  vessel  of 
an  enemy ;  it  was  doubted  by  the  court,  whether  a  loss  so  occasioned 
were  within  the  meaning  of  this  exception,  and  the  cause  never  pro- 
ceeded to  a  final  judgment  (/) .  The  express  exception  in  this  case 
afforded  room  to  contend,  that  the  exception  of  the  act  of  the  King's 
enemies,  which  arises  out  of  general  rules  of  law,  was  meant  to  be 
excluded  in  the  particular  instance. 

In  the  other  cases  just  before  mentioned  (m),  the  ship  in  which  the 
goods  were  conveyed  was  run  down  in  daylight,  and  not  in  a  tempest, 
by  one  of  two  other  ships  that  were  sailing  in  an  opposite  direction 
to  her,  both  of  which  kept  to  windward,  as  did  also  the  defendant's 
ship ;  but  it  was  matter  of  so  much  doubt  whether  the  master  of  the 
defendant's  ship  ought  to  have  understood  the  course  which  the 
others  would  pursue,  and  have  borne  to  leeward  to  avoid  them,  that 
no  blame  was  considered  to  be  imputable  to  him  for  not  having  done 
so,  nor  was  any  fault  attributable  to  the  persons  who  had  the  conduct 
of  either  of  the  other  ships.  This  loss  was,  therefore,  held  to  fall 
within  the  meaning  of  this  exception,  and  to  have  happened  by  a  peril 
of  the  sea. 

It  may  be  proper  to  point  out  the  distinction  between  this  case  and 
the  case  of  the  vessel  that  struck  against  the  anchor  of  another,  to 
which  there  was  no  buoy,  which  I  have  mentioned  in  the  preceding 
chapter  (n) .  In  this  case,  there  was  no  fault  or  negligence  in  the 
persons  belonging  to  either  vessel ;  in  the  other,  both  parties  were 
held  to  have  been  guilty  of  negligence — the  one  in  leaving  his  anchor 
without  a  buoy,  the  other  in  not  avoiding  it,  as,  when  he  saw  the 
vessel  in  the  river,  he  must  have  known  that  there  was  an  anchor 
near  at  hand ;  or  if  it  be  taken  that  negligence  was  imputable  only 
to  the  master  who  had  left  his  anchor  without  a  buoy,  then  he  was 
answerable  over  to  the  master  and  owners  of  the  vessel  whose  cargo 
had  been  injured  :  and  indeed  the  accident  happened  in  the  course  of 


(ft)  Emerigon,tom.  l,p.  532.  put  upon  the  record,  but  it  never  came  on 

(I)  Sever  v.  TomlnilOHt  Easter  Term,  36  again. 

Geo.  3.    The  case  came  before  the  court  on  a  (m)  Buller  v.  Fisher,  ante,  p.  349. 

motion  for  a  new  trial ;  the  court  directed  a  (w)   Ante,  p.  329. 
new  trial  in  order  that  the  facts  might  be 
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a  navigation  to  which  the  exception  of  the  perils  of  the  sea  did  not 
apply  (o) . 

In  a  case  upon  a  policy  of  insurance,  wherein  the  loss  happened 
by  the  circumstance  of  the  master  of  a  British  ship  mistaking  the 
ship  insured  for  an  enemy,,  and  under  that  mistake  firing  into  her, 
whereby  she  was  sunk,  it  was  doubted  whether  the  loss  could  pro- 
perly be  said  to  have  happened  by  a  peril  of  the  sea ;  and  the  point 
was  not  decided,  because  the  loss  was  held  clearly  to  fall  within  some 
other  of  the  words  used  in  the  policy,  and  the  manner  of  the  loss 
was  expressly  stated  in  one  of  the  counts  of  the  declaration  (p).     In 
another  case,  on  a  policy  of  insurance,  wherein  it  appeared  that  the 
master  of  the  ship  insured,  mistaking  a  British  ship  of  war  for  an 
enemy,  produced  simulated  papers,  and  concealed  his  British  license  ; 
in  consequence  of  which  his   ship  was  taken  in  tow  by  the  ship  of 
war,  and  in  order  to  keep  up  was  obliged  to  use  an  extraordinary 
press  of  sail,  and  during  a  gale  of  wind  and  a  high  sea  shipped  a 
quantity  of  water,   whereby  the  cargo  was  damaged — Lord  Ellen- 
borough  held  this  to  be  a  loss  by  perils  of  the  sea  (q) .     In  another  case, 
arising  also  upon  a  policy  of  insurance,  wherein  the  loss  happened  by 
collision,  without  any  neglect  or  fault  on  the  part  of  the  Helena,  the 
ship  insured,  and  was  so  specially  alleged  in  the  declaration,  the  un- 
derwriters were  held  answerable ;  and  Mansfield,  C.  J.,  said,  "  I  do 
not  know  how  to  make  this  out  not  to  be  a  peril  of  the  sea.     What 
drove  the  Margaret  against  the  Helena  ?     The  sea.     What  was  the 
cause  that  the  crew  of  the  other  ship  did  not  prevent  her  from  run- 
ning against  the  Helena  ?    Their  gross  and  culpable  negligence.    But 
still  the  sea  did  the  mischief  (r) .     It  is  reasonable  enough  that  the 
plaintiffs  should  permit  the  defendant  to  use  their  names  as  plaintiffs 
against  the  owners  or  crew  of  the  Margaret,  so  as  to  recover  what' 
ever  the  plaintiffs  would  be  entitled  to  as  against  the  Margaret,  and 
to  apply  it  in  diminution  of  their  loss."     In  another  case,  wherein  it 
appeared  that  a  ship  was  hove  down  on  a  beach  within  the  tideway, 
for  the  purpose  of  repairing,  and  the  tide  having  carried  away  the 
shores  by  which  she  was  supported,  her  side  and  some  of  her  timbers 
were  injured,  the  damage  was  considered  as  having  happened  on  the 
land,  and  not  to  be  a  loss  by  perils  of  the  sea  (s) .     But  where  a  ship 
was  moored  in  a  harbour,  having  a  hard  uneven  bottom,  and  being 
left  by  the  tide  at  night,  a  noise  was  heard  as  of  timber  breaking,  and 
on  the  reflux  of  the  tide,  there  being  a  considerable  swell  in  the  har- 
bour, she  struck  the  ground  hard  several  times,  and  in  the  morning 
several  of  her  knees  were  found  to  be  broken,  this  damage  was  held  to 
be  a  loss  by  perils  of  the  sea  (t) . 

(o)  Where  the  damage  to  goods  arose  from  (p)  Cullenv.  Butler,  1  Stark.  138,  and 

one  of  the   perils    excepted    in    the  bill  of  5  M.  &  S.  461. 

lading,   but   partly  also    from  the  mode  in  (q)  Hagedorn  and  another  v.  Whitmore, 

which  the  ship  was  moored  during  the  un-  1  Stark.  157. 

loading,    it  was   held    that   the  shipowners  (r)  Smith  and  others  v.  Scott,  4  Taunt, 

were  not  liable  if  there  was  no  want  on  their  126. 

part    of    ordinary     and     reasonable     care.  (s)  Thomson  v.  Whitmore,  3  Taunt.  227. 

Laivrie  v.  Douglas,  15  M.  &  W.  745.  (t]  Fletcher  v.  Inglis,  2  B.  &  A.  315. 
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But  not  every  Joss,  proceeding  directly  from  natural  causes,  is  to 
be  considered  as  happening  by  the  peril  of  the  sea.  It  was  decided  by 
Lord  Kenyon,  that  the  destruction  of  a  vessel  by  worms  at  sea  was 
not  loss  by  perils  of  the  sea  (u) .  If  a  ship  perish  in  consequence  of 
striking  against  a  rock  or  shallow,  the  circumstance  under  which  the 
event  takes  place  must  be  ascertained,  in  order  to  decide  whether  it 
happened  by  a  peril  of  the  sea  or  by  the  fault  of  the  master.  If  the 
situation  of  the  rock  or  shallow  is  generally  known,  and  the  ship  not 
forced  upon  it  by  adverse  winds  or  tempest,  the  loss  is  to  be  imputed 
to  the  fault  of  the  master.  On  the  other  hand,  if  a  ship  is  forced  upon 
such  a  rock  or  shallow  by  adverse  winds  or  tempest,  or  if  the  shallow 
was  occasioned  by  a  sudden  and  recent  collection  of  sand  in  a  place 
where  ships  could  before  sail  in  safety,  the  loss  is  to  be  attributed  to 
the  act  of  God  or  the  perils  of  the  sea  (a?).  In  the  case  mentioned  in 
the  beginning  of  this  chapter  (y) ,  Lord  Kenyon  observed,  that  if  an 
earthquake  had  removed  the  bank  at  the  time  of  the  accident,  the 
master  would  have  been  excused. 

If  a  vessel,  reasonably  sufficient  for  the  voyage,  be  lost  by  a  peril 
of  the  sea,  the  merchant  cannot  charge  the  owners  by  showing  that 
a  stouter  ship  would  have  outlived  the  peril.  This  was  decided  in 
the  case  of  a  hoy  driven  by  a  sudden  gust  of  wind  against  the  pier  of 
a  bridge,  through  which  it  attempted  to  pass,  and  thereby  sunk,  in 
consequence  of  a  shock  that  a  stronger  vessel  might  have  sustained 
without  sinking. 

"  No  carrier,"  said  C.  J.  Pratt,  "  is  obliged  to  have  a  new  carriage 
every  journey ;  it  is  sufficient  if  he  provide  one  which,  without  any 
extraordinary  accident,  will  probably  perform  the  journey"  (z). 


3.  Lightning. 

From  the  preceding  observations  and  authorities,  it  will  be 
obvious  that  neither  the  master  nor  owners  can  be  answerable  for  a 
loss  happening  to  the  cargo  by  lightning;  yet  upon  the  principle 
upon  which  the  decisions  are  founded,  they  must  be  answerable  for 
a  loss  by  tire  proceeding  from  any  other  cause,  whether  originally 
commencing  in  their  own  ship  or  communicated  to  it  from  another. 
And  in  the  case  of  an  inland  carrier  («),  this  point  has  been  decided, 
and  the  law  remains  unaltered  (b).  But  by  a  statute  made  in  the 


(u)  RoJil  v.  Parr,  1  Esp.  445.  K.  B.  p.  389.  But  a  warehouseman  is  not 

(x)  Roccus,  not.  55.  Strac.  de  Nautis,  answerable  for  a  loss  by  tire.  Gar  side  v- 

pars  3,  num.  32.  Trent  and  Mersey  Navigation  Company, 

(y)  Smith  v.  Shepherd,  ante,  p.  338.  4  Term  Rep.  K.  B.  581.  Nor  is  the  hirer 

(z)  Amies  v.  Stevens,  1  Strati  28;  Bull,  of  goods  answerable,  per  Lord  Kenyon,  Ch. 

N.  P.  p.  00.  Sharp  v.  Grey^  Hing.  457.  J.,  Sit.  at  Westminster,  after  Easter  Term, 

(a)  Forward  v.  Pittard,  1  Term.  Rep.  1790.  Longman  v.  Gailini,  in  the  case 

K.  B.  p.  27.  of  musical  instruments  hired  to  be  used  at 

(6)  Hyde  and  another  v.  Trent  and  the  Opera  House,  and  destroyed  by  fire 

Mersey  Navigation  Company }  5  Term  Rep.  there. 
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very  same  year  in  which  the  point  was  first  decided,  it  was  enacted, 
"  That  no  owner  or  owners  of  any  ship  or  vessel  shall  be  subject, 
or  liable  to  answer  for,  or  make  good,  to  any  one  or  more  person 
or  persons,  any  loss  or  damage  which  may  happen  to  any  goods  or 
merchandise  whatsoever,  which  from  and  after  the  first  day  of 
September,  1786,  shall  be  shipped,  taken  in,  or  pnt  on  board  any 
such  ship  or  vessel,  by  reason  or  means  of  any  fire  happening  to  or 
on  board  the  said  ship  or  vessel  (i) . 

In  this  clause  the  master  is  not  mentioned ;  and  therefore  it  may 
be  doubtful  whether  his  responsibility  is  in  this  case  removed  by  the 
statute  :  but  the  insertion  of  the  word  fire  in  the  modern  bill  of  lading 
has  certainly  removed  it. 


4.  Embezzlement,  Robbery,  fyc. 

By  another  section  of  the  same  statute,  reciting  "  That  disputes 
may  arise,  whether  the  owners  or  masters  of  ships  are  liable  to  answer 
or  make  good  the  value  or  amount  of  any  gold,  silver,  diamonds, 
watches,  jewels,  or  precious  stones,  which  may  be  lost  after  the  same 
have  been  put  on  board  their  ships  on  freight,  without  the  shippers 
thereof  declaring  at  the  time  the  value  of  such  goods," — it  was 
enacted,  "  That  no  master,  owner,  or  owners,  of  any  ship  or  vessel, 
shall  be  subject  or  liable  to  answer  for  or  make  good,  to  any  one  or 
more  person  or  persons,  any  loss  or  damage  which  may  happen  to  any 
gold,  silver,  diamonds,  watches,  jewels,  or  precious  stones,  which 
from  and  after  the  passing  of  this  Act  shall  be  shipped ,  taken  in,  or 
put  on  board  any  such  ship  or  vessel,  by  reason  or  means  of  any 
robbery,  embezzlement,  making  away  with,  or  secreting  thereof, 
unless  the  owner  or  shipper  thereof  shall,  at  the  time  of  shipping  the 
same,  insert  in  his  bill  of  lading,  or  otherwise  declare  in  writing  to 
the  master,  owner,  or  owners  of  such  ship  or  vessel,  the  true  nature, 
quality,  and  value  of  such  gold,  silver,  diamonds,  watches,  jewels,  or 
precious  stones"  (k). 

These  provisions,  less  the  word  quality,  which  has  been  omitted, 
and  with  the  addition  of  the  words  "without  his  actual  fault  or 
privity"  qualifying  the  exemption,  have  been  re-enacted  by  the 
Merchant  Shipping  Act,  1854  (/). 


(i)   26  Geo.  3,  c.  86,  s.  2.     This  section  hard  dollars,"  which   were    current  coin  at 

does  not  protect  shipowners  from   liability  Valparaiso  ;  it  was  held  that  the  description 

for  loss  by  fire  in  the  case  of  freighted  goods  was  sufficient.     Gibbs  v.  Potter,  10  M.  &  VV. 

burnt  in  a  lighter  employed  by  them  to  take  70. 

the  goods  on  board  their  ship.     Morewood         (1)    17  &  18  Viet.  c.    104,  s.  503.     They 

v.  Pollock,  I   E.  &  B.  743.     This  Act  has  were  held  not  to  have  been  complied  with 

been  repealed  by  the  17  &  18  Viet.  c.  120.  in  a  case  in  which  the  goods  were  described 

(A)  26  Geo.  3,  c.  86,   s.  3.     It  has  been  as  "  one  box  containing  about  248  ounces 

doubted  whether  this  Act  be  applicable  to  of  gold-dust,"  without  any  statement  of  its 

the  case  of  shipments  made  in  places   not  value.      Williams  v.    The  African   Steam 

subject  to  the  British  laws.     On  a  shipment  Ship  Company,  1    H.   &   N.  300  ;  26  L.  J. 

from   Valparaiso  to    England,   the   bill   of  Ex.  p.  68. 
lading   described'  the   property    as    "  1338 
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5.  Neglectj  fyc.,  of  Pilots. 

By  that  Act  als'o  it  is  provided,  that  no  owner  or  master  of  any 
ship  shall  be  answerable  to  any  person  whatever  for  any  loss  or 
damage  occasioned  by  the  fault  or  incapacity  of  any  qualified  pilot 
acting  in  charge  of  such  ship,  within  any  district  where  the  employment 
of  such  pilot  is  compulsory.  This  enactment  has  been  substituted  for 
the  55th  section  of  the  repealed  General  Pilot  Act  (6  Geo.  4,  c.  125), 
respecting  which  there  had  been  some  variety  of  decision,  and  is  in 
conformity  with  the  construction  put  upon  that  section  in  the  case  of 
the  Protector,  by  the  present  learned  judge  of  the  Court  of  Admi- 
ralty (m). 


6.  Restraint  of  Princes. 

"The  restraint  of  princes  and  rulers"  (n),  commonly  mentioned 
in  charter-parties  as  an  exception  or  excuse  for  the  non-performance 
of  the  contract  on  the  part  of  the  master,  is  to  be  understood  of  an 
actual,  and  not  of  an  expected  restraint,  although  the  expectation 
may  be  reasonable  and  well-grounded,  and  the  master  may  act  upon 
it  with  fair  and  honest  intentions.  This  was  decided  in  the  follow- 
ing case : — The  British  ship  Adelphi  was  chartered  for  a  voyage 
from  London  to  St.  Petersburgh,  or  as  near  thereto  as  she  could  safely 
get,  there  to  load  a  complete  cargo  of  hemp,  and  of  iron  for  ballast, 
and  proceed  therewith  to  Woolwich  and  London,  and  there  deliver 
the  same,  on  being  paid  freight  at  certain  rates  per  ton  (restraint  of 
princes  and  rulers  during  the  said  voyage  always  excepted)  :  thirty 
running  days  to  be  allowed  the  merchant  for  loading.  Under  this 
contract  the  ship  sailed  to  Cronstadt  (the  port  of  St.  Petersburgh),  and 
there  took  in  iron  for  ballast,  and  a  certain  quantity  of  hemp ;  and 
the  master  was  proceeding  with  all  due  diligence  to  load  his  full 
cargo  of  hemp,  by  screwing  it  down  in  the  usual  way,  when,  about 
the  ninth  day,  a  rumour  was  circulated  of  an  embargo  being  about  to 
be  laid  by  the  Russian  government  on  all  British  vessels ;  and  the 
person  who  was  agent  for  the  British  factory  at  Cronstadt,  and  agent 
also  to  the  house  at  St.  Petersburgh,  who  were  the  agents  to  the  mer- 
chant-charterer of  this  ship,  in  consequence  of  instructions  received 
from  the  British  consul-general  at  St.  Petersburgh,  desired  the  captains 


(m)  Sect.  388.     See  ante,  p.  182.  from  the  discharge  of  the  outward  cargo  to 

(n)  The  words  "  restraint  of  princes,  &c  ,  the  arrival  of  the  ship  at  her  port  of  ultimate 

during  the  said  voyage,"  have  been  held  not  destination;  and   that   proof  of  a   printed 

to   apply   at   the    loading    port,    but    only  placard,   purporting   to  be   signed   by    the 

during  the  voyage.     Crow  v.  Falk,  8  Q.  B.  general  of  an  invading  army  in  occupation 

467.     But  see  Bruce  v.  Nicolopulo,  3  W.  R.  of  the  port  of  loading,  and  prohibiting  the 

Exch.  p.  483,  in   which   those  words  were  export  of  the  cargo  contracted  for,  was  good 

held  to  override  the  whole  period  of  time  evidence  of  such  restraint. 
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of  such.  British  vessels  as  were  ready  to  proceed  to  sea  to  do  so  as 
soon  as  possible,  as  he  expected  an  embargo  might  take  place  imme- 
diately. In  consequence  of  this,  the  master  gave  orders  to  leave  off 
screwing  down  hemp,  and  to  fill  the  ship  as  fast  as  possible  by  hand  ; 
and  the  whole  day  was  employed  in  this  way,  and  the  ship  filled  as 
far  as  could  be  done  by  hand.  In  the  evening  the  ship  sailed,  with 
something  more  than  half  the  cargo  that  she  could  have  carried  if 
the  hemp  had  been  screwed  down :  the  merchant  had  a  sufficient 
quantity  of  hemp  for  a  full  cargo  lying  by  the  ship's  side  in  lighters. 
Many  other  British  vessels  sailed  the  same  evening,  or  the  next 
morning,  without  full  cargoes ;  some,  however,  remained,  and  after- 
wards completed  their  lading,  and  were  not  detained  by  the  Russian 
government.  No  embargo  was,  in  fact,  imposed  until  six  weeks 
after  this  time  :  the  ship  would  have  completed  her  loading  within 
that  period.  The  master  sailed  away  without  any  communication 
with  the  defendant's  agents  at  St.  Petersburgh,  who  came  to  Cronstadt 
as  soon  as  they  had  notice  of  the  circumstance,  with  intention  to 
stop  the  ship,  but  arrived  too  late.  The  master  acted  bonaf.de,  and 
as  an  honest  man,  and  there  was  reasonable  and  well-grounded 
apprehension  for  his  acting  as  he  did.  The  goods  taken  on  board 
were  brought  to  London,  and  there  delivered  to  the  merchant.  The 
merchant  sued  the  master  for  not  bringing  a  complete  cargo,  accord- 
ing to  his  contract.  It  was  argued  that  the  master  was  excused 
either  by  the  operation  of  this  clause  in  the  contract,  or  by  that 
general  principle  of  law  which  requires  every  subject,  as  a  matter  of 
public  duty,  to  save  the  property  and  persons  entrusted  to  his  charge 
from  falling  into  the  hands  of  the  enemies  of  his  country. 

But  the  court  held,  that  neither  of  these  grounds  furnished  an 
excuse  in  the  particular  circumstances  of  this  case. 

"  It  has  been  contended,"  said  Lord  Ellenborough,  ' '  that  the 
exception  contained  in  this  contract,  of  '  restraint  of  princes  and 
rulers  during  the  voyage/  excuses  the  not  taking  on  board  a  complete 
cargo  in  this  case ;  but,  without  considering  whether  this  provision 
respecting  restraint  of  princes,  &c.,  be  at  all  applicable,  by  way  of 
excuse  for  the  non-performance  of  this  part  of  the  master's  stipulated 
duty — viz.,  the  taking  on  board  a  complete  cargo — yet,  at  any  rate,  the 
restraint  meant  must  be  an  actual  and  operative  restraint,  and  not  a 
merely  expected  and  contingent  one,  as  this  at  most  only  was.  But 
it  has  been  further  argued  by  the  defendant's  counsel,  that,  supposing 
the  master,  in  respect  of  his  express  contract,  not  to  be  otherwise 
justifiable  in  regard  to  the  freighter,  yet  that  he  is  so  at  any  rate,  on 
the  ground  of  his  paramount  duty  to  the  state,  which  required  him  to 
save  the  property  and  crew  under  his  charge  from  the  impending 
peril  of  an  instantly-expected  embargo ;  and  that,  in  every  private 
contract,  however  express  in  its  terms,  there  is  always  a  reservation 
to  be  implied  for  the  performance  of  a  public  duty,  in  which  the 
interest  of  the  state  is  materially  involved.  That  no  contract  can 
properly  be  carried  into  effect  which  was  originally  made  contrary  to 
the  provisions  of  law,  or  which,  being  made  consistently  with  the  rules 
of  law  at  the  time,  has  become  illegal  in  virtue  of  some  subsequent 
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law,  are  propositions  which  admit  of  no  doubt.  Neither  can  it  be 
questioned,  that  if,  from  a  change  in  the  political  relations  and 
circumstances  of  this  country,  with  reference  to  any  other  contracts 
which  were  fairly  and  lawfully  made  at  the  time,  they  have  become 
incapable  of  being  any  longer  carried  into  effect  without  derogating 
from  the  clear,  public  duty  which  a  British  subject  owes  to  his  sove- 
reign and  the  state  of  which  he  is  a  member  -,  the  non-performance 
of  a  contract  in  a  state  so  circumstanced  is  not  only  excusable,  but 
a  matter  of  peremptory  duty — an  obligation  on  the  part  of  the  subject. 
But  in  order  to  found  this  new  public  duty,  which  is  to  supersede  the 
performance  of  his  former  private  one,  it  is  necessary  that  an  actual 
change  in  the  political  relations  of  the  two  countries  should  have 
taken  place,  and  that  the  danger  to  result  to  the  public  interest  of 
his  own  country,  from  an  observance  of  the  contract,  should  be  clear, 
immediate,  and  certain  :  in  short,  such  a  state  of  circumstances  must 
be  shown  to  exist,  as  that  the  contract  is  no  longer  capable  of  being 
performed  by  him,  without  criminal  compromise  of  his  public  duty. 
Can  anything  of  this  kind  be  said,  with  truth,  to  exist  in  the  present 
case?  'No  actual  change  in  the  political  relations  of  Great  Britain 
and  Russia  had  then  taken  place.  The  danger  to  result  from 
remaining  at  Cronstadt  was  neither  immediate  nor  certain ;  in  point 
of  fact,  it  attached  only  at  the  distance  of  many  weeks  afterwards  ; 
and  no  one  can  venture  to  suggest,  even  in  argument,  that  the 
loading  in  question  might  not  have  been  completed  without  any 
criminal  compromise  of  public  duty.  Indeed,  to  allow  a  man  to 
withdraw  himself  from  the  performance  of  a  distinct  positive  contract, 
upon  the  ground  of  some  speculative  inconvenience,  suggested  as 
likely  to  result  from  such  performance  to  the  general  interests  of  the 
state,  would  afford  great  encouragement  to  disingenuous  subtleties 
and  refinements  upon  subjects  of  this  kind,  and  would  render  all 
reliance  upon  the  solemn  stipulation  of  parties  in  commercial  matters 
precarious  and  insecure,  and  which  encouragement  this  court  would 
most  reluctantly  lend  its  assistance  to  administer.  For  the  reasons 
already  given,  such  an  argument  has  no  foundation  to  rest  upon  in 
the  present  case.  Therefore,  neither  upon  this  ground,  any  more 
than  upon  the  others  already  considered,  is  the  plaintiff  precluded 
from  a  right  to  recover"  (o). 


(0)  ; 
7  C.  B. 


Atkinson  v.  Ritchie,  10  East,  530.     See  ante.  p.  320:  and  Pole  v.  Cetcowich, 
(N.S.)430;  31  L.  J.  C.  P.  102. 
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CHAPTER  VII. 

OF  THE  LIMITATION  OF  THE  RESPONSIBILITY  OF  THE  OWNERS  AND 
MASTER;  AND  HEREIN, 


SECT.  1.  Of  Foreign  Laws  and  Ordinances  on  this  Subject,  p.  348. 

2.  Provisions  of  7  Geo.  2,  c.  15,  p.  349. 

3.  Provisions  0/26  Geo.  3,  c.  86,  p.  351. 

4.  Provisions  of  53  Geo.  3,  c.  159,  p.  351. 

5.  Cases  upon  these  Statutes,  p.  353. 

6.  The  provisions  of  17  $  18  Vwt.  c.  104;  and  25  8f  26  Viet.  c.  63,  p.  354. 

7.  .ftforfe  o/  procedure  under  these  Acts,  p.  356. 

8.  Liability  of  Master  and  Seaman  in  those  capacities,  p.  358. 


1 .  Of  Foreign  Laws  and  Ordinances  on  this  Subject. 

IN  considering  the  instances  in  which  the  owners  are  answerable  to 
the  merchant  for  the  loss  or  damage  of  his  goods,  I  have  hitherto 
forborne  to  mention  the  limits  of  their  responsibility,  and  have 
treated  them  as  being  responsible  up  to  the  full  extent  of  the  amount 
of  such  loss  or  damage — and  so,  both  by  the  civil  law  and  by  the 
common  law  of  England,  they  formerly  were ;  for,  although  it  was 
decided  (a) ,  at  a  time  when  the  ransom  of  ships  taken  by  a  foreign 
enemy,  was  not  contrary  to  the  laws  of  the  realm  (b),  that  such 
ransom  could  not  be  made  at  a  price  exceeding  the  value  of  the  ship 
and  cargo  (and  the  loss  of  the  value  of  the  cargo  would  fall  upon  the 
merchants) ,  yet,  until  the  responsibility  of  the  shipowner  for  the  loss 
or  damage  of  goods  was  limited  by  statute,  it  was  never  doubted  but 
that  such  responsibility  was  co-extensive  with  the  loss,  and  the 
statutes,  which  have  been  made  to  narrow  it,  are  founded  upon  that 
supposition. 

The  ancient  laws  of  Oleron,  Wisbuy,  and  the  Hanse  Towns,  con- 
tain no  proviso  on  this  subject.  Nor  is  any  alteration  of  the  rule  of 
the  civil  law  noticed  by  E/occus  (c),  although  Vinnius,  an  earlier 
author,  says  that,  by  the  law  of  Holland,  the  owners  are  not  charge- 
able beyond  the  value  of  the  ship  and  things  that  are  in  it  (d)  ;  in  con- 
formity to  which  principle  the  French  ordinance  declares,  "  That  the 


(a)  Helley  v.  Grant,  and  Graham  and    was  a  Neapolitan,   was   first    published   in 
another  v.  Hall,  cited  1   Term  Rep.  K.  B.,     1655. 

p.  79.  (d)  In   Peckium,   p.   155,    published    in 

(b)  22  Geo.  3,  c.  25,  prohibits  ransom.          1647,  the  author  cites  Grotius,  lib.  3,  In- 

(c)  "The  Notabilia"  of  this  author,  who     troduc.  ad  Jurisp.  Bat.  c.  1,  and  lib.  2,  De 

Jure  Belli  et  Pads,  c.  11,  n.  13. 
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owners  of  ships  shall  be  answerable  for  the  acts  of  the  master,  but 
shall  be  discharged  therefrom  upon  relinquishing  their  ship  and  the 
freight "  (e) .  A  similar  provision  is  contained  in  the  ordinance  of 
Rotterdam,  made  in  1721,  which  declares,  "  That  the  owners  shall 
not  be  answerable  for  any  act  of  the  master  done  without  their  order, 
any  further  than  their  part  of  the  ship  amounts  to"  (/)  ;  and  by 
other  articles  of  the  same  ordinance  it  appears  that  each  part-owner 
is  liable  only  for  the  value  of  his  own  share  (g).  Valin,  in  his  com- 
mentary on  the  French  ordinance  (h) ,  informs  us  that  the  same 
regulations  are  also  established  at  Hamburgh  (i) . 


2.  Provisions  of  7  Geo.  2,  c.  15. 

The  earliest  provision  of  the  British  legislature  on  this  subject 
was  a  statute  made  a  few  years  after  the  date  of  the  ordinance  of 
Rotterdam,  and  which  was  passed  in  consequence  of  a  petition  pre- 
sented to  the  House  of  Commons  by  several  merchants  and  other 
persons,  owners  of  ships  belonging  to  the  port  of  London  (k) ,  setting 
forth  the  alarm  of  the  petitioners  at  the  event  of  a  late  action,  in 
which  it  was  determined  that  the  owners  were  answerable  for  the 
valuable  merchandise  embezzled  by  the  master.  The  foundation  of 
this  limitation  is  mentioned  in  the  preamble  of  the  statute,  which 
states,  ' '  That  it  is  of  the  greatest  consequence  and  importance  to  this 
kingdom  to  promote  the  increase  of  the  number  of  ships  and  vessels, 
and  to  prevent  any  discouragement  to  merchants  and  others  from 
being  interested  and  concerned  therein ;  and  that  it  has  been  held,  that 
in  many  cases  owners  of  ships  or  vessels  are  answerable  for  goods  and 
merchandise  shipped  or  put  on  board  the  same,  although  the  said  goods 
and  merchandise,  after  the  same  have  been  so  put  on  board,  should 
be  made  away  with  by  the  masters  or  mariners  of  the  said  ships  or 
vessels,  without  the  knowledge  or  privity  of  the  owner  or  owners,  by 
means  whereof  merchants  and  others  are  greatly  discouraged  from 
adventuring  their  fortunes  as  owners  of  ships  or  vessels,  which  will 
necessarily  tend  to  the  prejudice  of  the  trade  and  navigation  of  this 
kingdom."  It  is,  therefore,  "  for  ascertaining  and  settling  how  far 
owners  of  ships  and  vessels  shall  be  answerable  for  any  gold,  silver, 
diamonds,  jewels,  precious  stones,  or  other  goods  or  merchandises, 


(e)  Liv.  2,  tit.  8,  Des  Proprietairefr,  art.  Hamburgh,  dated  1731, is  given  in  2  Magens, 

2.     The  encouragement  of  maritime   com-  but  the  article  containing  this  provision  is 

merce,  especially  among  the  noblesse,  was  not  noticed. 

one  of  the  principal  objects  of  this  ordinance.         (k)  See  Commons'  Journals  for  the  year 

See  same  book,  and  tit.  art.  1,  and  Valin's  1733,  p.  277.     The  case  referred  to  by  the 

Preface  to  that  title.     See  also  the  Code  de  petition  appears  clearly  to  be  that  of  Boucher 

Com.  art.  216.  v.  Lawson,  cited  in  part  3,  ch.  2,  sect.  3. 

(/)  Art.  167  ;  2  Magens,  107.  The  bill  went  through  both  Houses  without 

(</)  Arts.    126,  127;  2  Magens,  101,  102.  a  division.     The  clauses   directing  propor- 

(h)  Tom.  1,  p.  5G9.  tional  compensation  and  relief  in  equity  were 

(i)  An   extract   from    the   Ordinance   of  introduced  in  the  House  of  Lords. 
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which  shall  be  made  away  with  by  the  masters  or  mariners,  without 
the  privity  of  the  owners  thereof,"  enacted  "That  no  person  or 
persons  who  is,  are,  or  shall  be  owner  or  owners  of  any  ship  or  vessel, 
shall  be  subject  or  liable  to  answer  for,  or  make  good,  to  any  one  or 
more  person  or  persons,  any  loss  or  damage  by  reason  of  any  em- 
bezzling, secreting,  or  making  away  with  by  the  master  or  mariners, 
or  any  of  them,  of  any  gold,  silver,  diamonds,  jewels,  precious  stones, 
or  other  goods  or  merchandise,  which  from  and  after  the  24th  day  of 
June,  1734,  shall  be  shipped,  taken  in,  or  put  on  board  any  ship 
or  vessel,  or  for  any  act,  matter,  or  thing,  damage  or  forfeiture 
done,  occasioned  or  incurred,  from  and  after  the  said  24th  day  of 
June,  1734,  by  the  said  master  or  mariners,  or  any  of  them,  without 
the  privity  and  knowledge  of  such  owner  or  owners,  further  than  the 
value  of  the  ship  or  vessel,  with  all  their  appurtenances,  and  the  full 
amount  of  the  freight  due,  or  to  grow  due,  for  and  during  the  voyage 
wherein  such  embezzlement,  secreting,  or  making  away  with  as  afore- 
said, or  other  malversation  of  the  master  or  mariners,  shall  be  made, 
committed  or  done;  any  law,  usage  or  custom  to  the  contrary  thereof 
in  anywise  notwithstanding  "  (I) . 

And  by  the  second  section  of  the  same  statute  it  was  enacted,  that 
if  several  freighters  sustained  losses  exceeding  in  the  whole  the  value 
of  the  ship  and  freight,  they  were  to  receive  a  compensation  thereout 
in  proportion  to  their  respective  losses ;  and  that  any  one  freighter, 
on  behalf  of  himself  and  the  other  freighters,  or  any  part-owner, 
on  behalf  of  himself  and  the  other  part-owners,  might  file  a  bill  in 
a  court  of  equity  for  the  discovery  of  the  total  amount  of  the  losses, 
and  of  the  value  of  the  ship,  and  for  an  equal  distribution  and 
payment. 

By  the  third  section,  if  such  a  bill  was  filed  by  or  on  behalf  of  the 
part-owners,  the  plaintiff  was  required  to  make  affidavit  that  he  did 
not  collude  with  the  defendants,  and  offer  to  pay  the  value  of  the 
ship,  and  freight,  as  the  court  should  direct. 

By  the  fourth  section  it  was  provided  and  enacted,  that  nothing  in 
that  Act  contained  should  extend,  or  be  construed  to  extend,  to 
impeach,  lessen,  or  discharge  any  remedy,  which  any  person  or 
persons  then  had,  or  should  or  might  thereafter  have  against  all, 
every,  or  any,  the  master  and  mariners  of  such  ship  or  vessel,  for  or 
in  respect  of  any  embezzlement,  secreting,  or  making  away  with  any 
gold,  silver,  diamonds,  jewels,  precious  stones,  or  merchandise, 
shipped  or  loaded  on  board  such  ship  or  vessel,  or  on  account  of  any 
fraud,  abuse,  or  malversation  of  and  in  such  master  and  mariners 
respectively ;  but  that  it  should  and  might  be  lawful  to  and  for  every 
person  or  persons  so  injured  or  damaged  to  pursue  and  take  such 
remedy  for  the  same,  against  the  said  master  and  mariners  re- 
spectively, as  he  or  they  might  have  done  before  the  making  of 
that  Act. 

By  this  statute,  therefore,  the  legal  responsibility  of  the  master 


(0  7  Geo.  2,  c.  15,  A.  D.  1734. 
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was  left  unaltered  in  all  the  cases  before  enumerated,  and  that  of  the 
oivners  also  in  the  case  of  a  robbery  committed  by  persons  not 
belonging  to  the  ship.  But  where  a  ship  in  the  river  Thames  was 
forcibly  plundered  of  dollars  during  the  night  by  a  gang  of  robbers, 
in  consequence  of  information  given  by  one  of  the  mariners  of  the 
ship,  who  afterwards  shared  the  booty,  the  responsibility  of  the 
owners  was  held  not  to  extend  beyond  the  value  of  the  ship  and 
freight  by  virtue  of  this  statute  (m) . 


3.  Provisions  of  26  Geo.  3,  c.  86. 

Immediately  after  the  decision  of  that  case,  and  in  consequence  of 
the  danger  to  which  the  facts  that  were  disclosed  in  it  showed  the 
owners  to  be  exposed,  another  petition  was  presented  to  the  House  of 
Commons  (n) ,  on  behalf  of  several  owners  of  ships  belonging  to  London 
and  other  ports;  and  in  compliance  therewith,  another  statute  was 
passed  (o) ,  fixing  the  same  limits  to  the  responsibility  of  the  owners 
in  the  several  cases  mentioned  in  the  preceding  statute,  and  also  in 
the  case  of  robbery,  ' c  although  the  master  or  mariners  should  not  be 
in  anywise  concerned  in  or  privy  to  such  robbery,  embezzlement, 
secreting,  or  making  away  with."  This  statute  also  contains  the 
same  provisions  as  the  preceding  Act,  for  equal  distribution  and  dis- 
covery by  bill  in  equity,  and  also  for  remedy  against  the  master  and 
mariners,  and  (as  was  mentioned  in  the  preceding  chapter)  entirely 
took  away  the  responsibility  of  the  owners  in  the  case  of  loss  or 
damage  by  fire  (p). 


4.  Provisions  of  53  Geo.  3,  c.  159. 

By  53  Geo.  3,  c.  159,  this  limitation  of  the  responsibility  of  the 
owners  was  still  further  extended,  for  it  enacted,  that  no  person  or 
persons  who  was,  were,  or  should  be  owner  or  owners,  or  part-owner 
or  part-owners,  of  any  ship  or  vessel,  should  be  subject  or  liable  to 
answer  for  or  make  good  any  loss  or  damage  arising  or  taking  place 
by  reason  of  any  act,  neglect,  matter  or  thing  done,  omitted,  or  occa- 
sioned without  the  fault  or  privity  of  such  owner  or  owners,  which 
might  happen  to  any  goods,  wares,  merchandise,  or  other  thing,  laden 
or  put  on  board  the  same  ship  or  vessel  after  the  1st  of  September, 
1813,  or  which,  after  the  said  1st  of  September,  might  happen  to  any 
other  ship  or  vessel,  or  to  any  goods,  wares,  merchandise,  or  other 
thing,  being  in  or  on  board  of  any  other  ship  or  vessel,  further  than 


(m}  Sutton  v.  Mitchell,  \  Term  Rep.  K.  without  a  division  in  either  House  of  Parlia- 

B.  p.  18.  ment. 

(n)  See  Commons'  Journals  for  the  year  (o)  26  Geo.  3,  c.  86,  s.  1. 

1786,  p.  296.    This  Act  also  was  passed  (p)  Ch.  6  of  this  part,  p.  344. 
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the  value  of  his  or  their  ship  or  vessel,  and  the  freight  due  or  to 
grow  due  for  and  during  the  voyage  which  might  be  in  prosecu- 
tion, or  contracted  for,  at  the  time  of  the  happening  of  such  loss  or 
damage  (q)  •  and  that  the  value  of  the  carriage  of  goods  belonging  to 
any  of  the  owners  of  the  ship,  and  also  the  hire  due  or  to  grow  due, 
under  any  contract,  except  only  such  hire  as  in  the  case  of  a  ship 
hired  for  time  might  not  begin  to  be  earned  until  the  expiration  of 
six  calendar  months  after  the  loss,  should  be  considered  as  freight 
within  the  meaning  of  that  Act,  and  also  of  the  two  prior  Acts  that 
have  been  before  mentioned  (r) .  It  was  also  further  enacted,  that  in 
case  any  such  loss  or  damage  should  happen  by  more  than  one 
separate  and  distinct  accident,  and  so  forth,  or  on  more  than  one 
occasion  in  the  course  of  a  voyage,  or  in  the  interval  between  the  end 
of  one  voyage  and  the  commencement  of  another,  every  such  loss  or 
damage  should  be  compensated  according  to  the  provisions  of  the 
Act,  in  the  same  way  and  to  the  same  extent  as  if  no  other  loss  or 
damage  had  happened  during  the  same  voyage,  or  in  the  same  in- 
terval (s) .  But  this  Act  did  not  extend  to  any  vessel  used  solely  in 
rivers  or  inland  navigation,  or  to  any  ship  or  vessel  not  duly  registered 
according  to  law  (t) . 

That  Act  also  contained  a  provision  against  taking  away  the  re- 
sponsibility of  the  master  or  mariner  of  any  ship,  notwithstanding  he 
might  be  an  owner  or  part-owner  thereof  (u) ;  and  that  each  in- 
dividual sufferer  might  bring  his  action  against  the  owner,  although 
others  had  suffered  by  the  same  act  or  accident,  or  on  the  same 
occasion  (x) . 

That  where  several  persons  should  have  sustained  loss,  and  the 
value  of  the  vessel  should  be  insufficient  to  make  full  compensation 
to  all,  the  owners  might  exhibit  a  bill  in  equity  against  all  parties 
claiming  or  entitled  to  recompense  for  losses  arising  from  one  and 
the  same  act  or  accident,  or  on  the  same  occasion,  in  order  to  the 
ascertaining  of  the  value  of  the  ship,  appurtenances,  and  freight,  and 
for  payment  or  distribution  thereof,  rateably  among  such  claimants ; 
that  to  this  bill  the  plaintiff  should  annex  an  affidavit,  setting  forth 
that  he  does  not  collude  with  any  of  the  defendants  or  other 
persons,  but  that  the  bill  is  filed  for  the  purpose  only  of  justice,  and 
to  obtain  the  benefit  of  the  provisions  of  the  Act;  that  the  defen- 
dants are,  so  far  as  he  believes,  the  only  parties  claiming  recompense 
for  loss  sustained  on  the  same  occasion ;  that  the  value  of  the  ship, 
appurtenances,  and  freight  does  not  exceed  a  sum  to  be  specified  in 
such  affidavit,  and  that  the  claims  of  the  defendants  exceed,  in  the 
aggregate,  that  value ;  that  on  filing  the  bill,  the  plaintiff  should  pay 
into  court  the  value  so  specified,  no  defendant  being  compellable  to 
answer  until  this  has  been  done,  or  security  given  instead  thereof,  if 
so  ordered  by  the  court;  that  for  default  in  this  respect  the  bill 
should,  at  the  expiration  of  one  month,  stand  dismissed,  with  costs 


(?)  53  Geo.  3,  c.  159,  s.  1.  (0  53  Geo.  3,  c.  159,  s.  4. 

(r)  Sect.  2.  (u)  Sect.  5. 

(s)  Sect.  3.  (x)  Sect.  6. 
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to  be  paid  to  the  defendants;  and  that  if  the  bill  be  dismissed, 
after  payment  of  the  money  into  court,  the  money  so  paid  in  should 
be  apportioned  and  distributed  by  the  court  among  the  several 
claimants  (y)  ; — that  if  it  should  appear  to  the  court  that  the  true 
value  had  not  been  paid  in,  an  order  might  be  made  for  the  payment 
of  a  further  sum,  or  the  giving  of  a  further  security  (z] ; — that  the 
preliminary  proceedings  being  regularly  perfected,  the  court  should 
take  all  such  measures  as  should  seem  just  for  ascertaining  the  value 
of  the  ship,  appurtenances,  and  freight,  the  amount  of  the  losses  or 
damages  claimed  by  the  defendants  respectively,  and  whatever  else 
might  be  necessary  for  doing  justice  in  the  suit,  and  for  payment  and 
distribution  of  the  value  among  the  several  persons  entitled  (a)  ; — 
that  a  bill  filed  by  one  part-owner  should  be  binding  on  the  rest  (b)  ; 
and  that  any  sum  paid  on  account  of  such  damage,  or  of  any  cost  in- 
curred in  relation  thereto,  might  be  brought  into  account  among  the 
part-owners  as  money  disbursed  for  the  use  of  the  vessel  (c) . 


5.  Cases  upon  these  Statutes. 

The  value  of  the  ship  is  to  be  calculated  at  the  time  of  the  loss  or 
damage ;  if  the  ship  founder  at  the  time  of  a  collision,  her  owners 
are  liable  to  the  extent  of  the  ship's  value  immediately  before  the 
collision  (d) .  In  calculating  the  value  of  the  freight,  money  actually 
paid  in  advance  is  to  be  included  (e) ;  but  the  value  is  to  be  only  the 
amount  that  the  ship  would  have  earned  if  she  had  completed  her 
voyage,  and  not  the  amount  estimated  at  the  commencement  of  the 
voyage,  if  diminished  by  jettison  or  other  losses  (/).  If  an  action  be 
brought  against  the  several  part-owners,  one  of  whom  happened  to 
be  master  of  the  ship  at  the  time  of  the  loss,  all  the  defendants  are  in 
that  action  entitled  to  the  benefit  of  the  limitation  given  by  the 
statute.  By  the  law  of  England,  the  damages  to  be  recovered  in  an 
action  brought  against  several  persons  must  be  one  and  the  same 
sum — judgment  cannot  be  given  against  one  defendant  for  a  sum 
differing  from  that  for  which  it  is  given  against  another, 


(y)  53  Geo.  3,  c.  159,  s.  7.  (d)  Brownv.  Wilkinson,  15  M.  <c  W.  391. 

(z)  Sect.  8.  The  Mary  Caroline,  3  W.  Rob.  101.  Dobree 

(a)  Sect.  10.  v.  Schroder,  2  My.  &  Cr.489.     Leycesterv. 

(b)  Sect.  14.  Logan,  26  L.  J.  Ch.  306.     African  Steam 

(c)  In  the  case  of  Thiseldon  v.  Gibbons,  an  Shipping  Company  \.  Swanzey,  25  L.  J.  870. 
action  was  brought  and  a  verdict  obtained  The  Clyde,  Swab.  23. 

by  the  proprietor  of  injured  goods  against  (e)   Wilson  v.  Dickson  and  others,  2  B.  & 

the  owner  of  a  vessel  in  which  the  injury  A.  2.     Where  the  sale  is  necessary  this  statute 

had  occurred.     The  owner  having  filed  his  does   not   apply.      Atkinson   v.    Stephen*, 

bill  for  relief  in  equity— an  application  made  7  Exch.  567.     The  Volant,  6  Jur.  540 j  1  W. 

to  the  Court  of  Queen's  Bench  to  restrain  Rob.  389. 

the  plaintitf-at-law  from  proceeding  pending  (/)  Cannan    and   others  v.   Meaburn, 

the  equity  suit,  was  refused.     8  Uowl.  P.  C.  1  Bing.  465.     And  see  Dobree  v.  Schroder, 

419,  O.  S.  6  Sim.  291. 

A  A 
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The  Acts  do  not  extend  to  lighters  and  gabbets  (a) . 

The  fishing  stores  of  a  ship  employed  in  the  usual  manner  in  the 
Greenland  fishery  belonging  to  the  owners  of  the  ship  are  to  be  valued 
as  a  part  of  the  ship  and  her  appurtenances  under  these  statutes, 
although  they  are  not  usually  so  estimated  in  policies  of  insurance, 
but  made  the  subject  of  a  separate  assurance  (b). 

So  also  the  chronometer  of  a  whaler  (c) . 

It  has  been  decided  by  the  Court  of  Admiralty  (d)  and  by  the  Court 
of  Queen's  Bench,  that  the  unsuccessful  party  in  an  action  or  cause 
of  damage  will  be  liable  for  the  costs  of  recovering  compensation, 
although  the  value  of  the  ship  and  freight  should  be  insufficient  to 
defray  them  (e). 


6.  The  Provisions  of  17  §•  18  Viet.  c.  104;  and  25  $  26  Viet.  c.  63. 

The  statutes  mentioned  in  the  preceding  sections  of  this  chapter 
have  been  repealed  (/) ,  and  it  is  now  provided  (g) ,  that  no  owner 
of  any  sea-going  ship  shall  be  liable  to  make  good,  to  any  extent 
whatever  j  any  loss  or  damage  which  may  happen,  without  his  actual 
fault  or  privity,  of  or  to  any  goods  or  merchandise  on  board  such 
ship  by  reason  of  any  fire ;  or  of  or  to  any  gold,  silver,  diamonds, 
watches,  or  precious  stones,  on  board  such  ship,  by  reason  of  any  rob- 
bery, embezzlement,  making  away  with,  or  secreting  thereof,  unless  the 
owner  or  shipper  thereof  has  at  the  time  of  shipping  the  same  inserted 
in  his  bills  of  lading,  or  otherwise  disclosed  in  writing,  to  the  master 
and  owner  of  such  ship,  the  true  nature  and  value  (h)  of  such  articles, 
or  beyond  the  value  of  the  ship  and  its  freight,  where,  without  his 
actual  fault  or  privity,  any  damage  or  loss  should  be  caused  to  any 
goods,  merchandise,  or  other  things  whatsoever,  on  board  such  ship ; 
or  any  loss  or  damage  should,  by  reason  of  any  improper  navigation  of 
such  ship,  be  caused  to  any  other  ship  or  boat,  or  to  any  goods,  mer- 
chandise, or  other  things  whatsoever  on  board  any  other  ship  or  boat. 

And  further,  in  limitation  of  the  liability  of  shipowners  under  the 
Act  introduced  by  Lord  Campbell  "  for  compensating  the  families  of 
persons  killed  by  accidents"  (t),  "That  no  owner  of  such  ship 
or  share  therein  should  be  answerable  in  damages  to  an  extent  be- 
yond the  value  above  mentioned,  where,  without  his  actual  fault 
or  privity,  any  loss  of  life  or  personal  injury  should  be  caused  to 
any  person  carried  in  such  ship,  or  any  loss  of  life  or  personal  injury 


(a)  Hunter  8f  Co.v.M'Gowan  and  others,  (e)  Ex  parte  Rayne,  1  Gale  &  Dav.  374 ; 
1  Bligh,  573.  1  Q.  B.  982. 

(b)  Gale  v.  Laurie  and  others,  5  B.  &  C.  (/)  17  &  18  Viet.  c.  120. 
156;  1  Hagg.  Ad.  Rep.  109.  (g)  17  &  18  Viet.  c.  104,  s.  503. 

(c)  Langton  v.  Horton,  by  Vice-Chan-  (h)  See  ante,  p.  353,  and  as  to  fi eight, 
cellor  Wigram,  6  Jurist,  910.  sect.  505,  now  repealed. 

(d)  The  Dundee,   1    Hagg.   109.      The  («)  9  &  10  Viet.  c.  93. 
Volant,  1  W.  Rob.  389.    The  John  Dunn, 

6  Rob.  159. 
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should,  by  reason  of  any  improper  navigation  of  such  ship,  be  caused 
to  any  person  carried  in  any  other  ship  or  boat/'  (k) . 

And  that  in  no  case  where  any  such  liability  should  be  incurred  in 
respect  of  loss  of  life  or  personal  injury  to  any  passenger,  should  the 
value  of  any  such  ship  and  the  freight  thereof,  be  taken  to  be  less 
than  fifteen  pounds  per  registered  ton  (I). 

These  provisions  were  the  result  of  great  consideration,  and  were 
thought  to  have  effected  as  reasonable  an  adjustment  between  the 
owners  of  sea-going  ships  and  persons  sustaining  damage  from  per- 
sonal injury  or  loss  of  life,  as  the  nature  of  the  case  admits.  It  was 
felt  on  the  one  hand  that  to  exempt  shipowners  entirely  from  liability 
under  Lord  Campbell's  Act,  or  from  liability  beyond  the  value  of  ship 
and  freight,  would  be  an  encouragement  for  unscrupulous  persons  to 
employ  worn-out  and  inadequately  manned  vessels  in  the  conveyance 
of  passengers  and  emigrants;  and,  on  the  other,  that  to  subject  ship- 
owners guilty  of  no  fault  or  default  to  unlimited  liability  for  such 
calamities,  might  induce  men  of  property  and  character  to  withdraw 
their  fortunes  from  so  great  a  hazard. 

But  by  the  Merchant  Shipping  Act  Amendment  Act,  1862  (m),  it  is 
now  provided  that  te  the  owners  of  any  ship,  whether  British  or  foreign, 
shall  not,  in  cases  where  all  or  any  of  the  following  events  occur 
without  their  actual  fault  or  privity,  that  is  to  say,  where  any  loss  of 
life  or  personal  injury  is  caused  to  any  person  being  carried  in  such 
ship ;  or  where  any  damage  or  loss  is  caused  to  any  goods,  merchan- 
dise, or  other  things  whatsoever  on  board  such  ship ;  or  where  any 
loss  of  life  or  personal  injury  is  by  reason  of  the  improper  navigation 
of  such  ship  caused  to  any  person  carried  in  any  other  ship  or  boat ; 
or  where  any  loss  or  damage  is  by  reason  of  the  improper  navigation 
of  such  ship  caused  to  any  other  ship  or  boat,  or  to  any  goods,  mer- 
chandise, or  other  things  whatsoever  on  board  any  other  ship  or  boat  ; 
be  answerable  in  damages  in  respect  of  loss  of  life  or  personal  injury, 
either  alone  or  together  with  loss  or  damage  to  ships,  boats,  goods, 
merchandise,  or  other  things,  to  an  aggregate  amount  exceeding  15/. 
for  each  ton  of  their  ship's  tonnage ;  nor  in  respect  of  loss  or  damage 
to  ships,  goods,  merchandise,  or  other  things,  whether  there  be  in  addi- 
tion loss  of  life  or  personal  injury  or  not,  to  an  aggregate  amount  ex- 
ceeding 81.  for  each  ton  of  the  ship's  tonnage ;  such  tonnage  to  be  the 
registered  tonnage  in  the  case  of  sailing  ships,  and  in  the  case  of 
steam  ships  the  gross  tonnage  without  deduction  on  account  of  engine 
room : 

"  In  the  case  of  any  foreign  ship  which  has  been  or  can  be  measured 
according  to  British  law,  the  tonnage  as  ascertained  by  such  measure- 


(*)  Sect.  504,  (repealed  by  25  &  26  Viet.  Ad.  154.  The  Volant, ibid. 383.  The  Triune, 

c.  63,  s.  2,  and  schedule,  Table  (A.) ).  3  Ilagg.  Ad.  114. 

(/)  Sect.  504.  The  statute  applies  to  a  (m)  25  &  26  Viet.  c.  63,  to  be  construed 

case  where  the  loss  or  damage  occurred  (s.  1),  with  and  as  part  of  the  17  &  18  Viet, 

through  the  fault  or  with  the  privity  of  the  c.  104.  The  9th  part  of  this  latter  Act 

defendant's  co-owner.  Wilson  v.  JJickson,  had  been  held  not  to  apply  to  foreign  ships, 

2  B.  &  Al.  2.  See  the  Hope,  1  W.  Rob.  except  when  specially  mentioned.  Cope  v. 

Doherty,  27  L.  J.  Ch.  700. 
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ment,  for  the  purposes  of  this  section,  is  to  be  deemed  to  be  the  tonnage 
of  such  ship : 

' '  In  the  case  of  any  foreign  ship  which  has  not  been  and  cannot  be 
measured  under  British  law,  the  surveyor-general  of  tonnage  in  the 
United  Kingdom,  and  the  chief  measuring  officer  in  any  British  pos- 
session abroad,  on  receiving  such  evidence  from  or  by  direction  of 
the  court  hearing  the  case  concerning  the  dimensions  of  the  ship  as 
it  may  be  found  practicable  to  furnish,  is  to  give  a  certificate  under 
his  hand,  stating  what  would  in  his  opinion  have  been  the  tonnage  of 
such  ship  if  she  had  been  duly  measured  according  to  British  law,  and 
tonnage  so  stated  in  such  certificate  is,  for  the  purposes  of  this  section, 
to  be  deemed  the  tonnage  of  such  ship  (m) . 

"  Insurances  effected  against  any  or  all  of  the  losses  above  enumerated, 
and  occurring  without  such  actual  fault  or  privity  as  above  mentioned, 
are  not  to  be  invalid  by  reason  of  the  nature  of  the  risk. 

"In  any  proceeding  under  the  506th  section  of  the  principal  Act,  or 
any  Act  amending  the  same,  against  the  owner  of  any  ship  or  share 
therein  in  respect  of  loss  of  life,  the  master's  list  or  the  duplicate  list 
of  passengers  delivered  to  the  proper  officer  of  customs  under  the  16th 
section  of  '  The  Passengers  Act,  1855/  is,  in  the  absence  of  proof  to 
the  contrary,  to  be  sufficient  proof  that  the  persons  in  respect  of  whose 
death  any  such  prosecution  or  proceeding  is  instituted  were  passengers 
on  board  such  ship  at  the  time  of  their  deaths." 


7.  Mode  of  Procedure  under  these  Acts. 

To  ensure  to  persons  often  of  small  ability  sustaining  personal 
injury,  or  injury  from  loss  of  life,  an  effectual  recourse  (the  best  of  all 
protections)  against  those,  to  the  improper  navigation  of  whose  ships 
it  may  be  imputable,  the  Act  empowers  the  Board  of  Trade,  in  all 
cases  of  alleged  liability  in  respect  of  loss  of  life  or  personal  injury,  by 
warrant  sealed  with  its  seal,  or  signed  by  one  of  its  secretaries,  to  re- 
quire the  sheriff  to  summon  a  jury,  for  the  purpose  of  ascertaining 
"  the  number,  names,  and  descriptions  of  all  persons  killed  or  injured 
by  reason  of  any  wrongful  act,  neglect,  or  default"  (ri). 

At  such  inquiry  the  sheriff  is  to  preside,  the  Board  of  Trade  to  be 
the  plaintiff,  and  the  ship-owner,  by  whom  such  liability  is  alleged  to 
have  been  incurred,  the  defendant.  Either  party  may  require  the 
question  to  be  tried  by  a  special  jury ;  and  in  England  and  Ireland, 
if  the  Board  of  Trade  requires  it,  or  the  defendant  requires  and  the 
Board  of  Trade  assents  to  it,  the  sheriff  shall  appoint  as  assessor  a 
barrister  of  competent  knowledge  and  standing.  The  costs,  to  be 
taxed  by  a  master  of  the  superior  courts  as  between  attorney  and 
client  in  England,  and  by  the  auditor  of  the  Court  of  Session,  as 
between  agent  and  client  in  Scotland,  are  to  be  borne  by  the  party 
losing  the  verdict,  and,  if  the  Board  of  Trade  should  lose  it,  they  are 
to  be  paid  out  of  the  Mercantile  Marine  Fund  (o) . 

(w)  Sect.  £4.  (w)  Sect.  507.  (o)  Sects.  508,  509. 
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The  Board  of  Trade  may  make  any  compromise  it  thinks  fit,  as  to 
the  damages,  which  are  in  each  case  of  death  or  injury  to  be  assessed 
at  30/.,  and  be  the  first  charge  on  the  aggregate  amount  for  which  the 
owner  is  liable,  and  be  paid  thereout,  in  priority  to  all  other  claims, 
to  Her  Majesty's  paymaster-general,  to  be  distributed  and  dealt  with 
by  him  in  such  manner  as  the  Board  of  Trade  directs  (p) . 

"  The  Board,  in  directing  the  distribution,  may,  in  the  first  place, 
deduct  and  retain  any  costs  incidental  thereto ;  in  the  next  place,  it 
shall  direct  payment  of  compensation,  not  exceeding  in  any  case  the 
statutory  amount  to  each  person  injured ;  and  as  regards  the  sums 
paid  in  respect  of  deaths,  payment  thereof,  for  the  benefit  of  the 
husband,  wife,  parent  and  child  of  the  deceased,  or  any  of  them,  in 
such  shares,  upon  such  evidence,  and  in  such  manner  as  it  thinks 

fit  (?). 

Should  the  amount  paid  to  the  paymaster-general  be  insufficient 
to  meet  the  demands  upon  it,  the  several  claims  thereon  are  to  abate 
proportionally  (r). 

If  after  the  completion  of  the  inquiry  any  person  estimates  the 
damages  payable  to  him  in  respect  of  personal  injury,  or  of  any  death, 
at  a  greater  sum  than  the  statutory  amount  or  compromise  made  by 
the  board,  he  will,  on  repaying  or  obtaining  repayment  by  the  Board 
of  Trade  to  the  shipowner  of  such  amount  or  compromise  be  at  liberty 
to  bring  an  action  against  him  for  damages,  which  shall  be  payable 
out  of  the  residue  only  of  the  aggregate  amount  for  which  the  owner 
is  liable,  after  deducting  all  sums  paid  to  the  paymaster-general ;  and 
if  the  damages  recovered  by  such  person  do  not  exceed  double  the 
statutory  amount,  he  shall  pay  to  the  defendant  all  the  costs  of  the 
action  as  between  attorney  and  client  in  England  and  Ireland,  and  in 
Scotland  as  between  agent  and  client  (s). 

In  cases  where  several  claims  are  made  or  apprehended  against  an 
owner  for  loss  of  life,  personal  injury,  or  loss  or  damage  to  ships, 
boats,  or  goods,  the  Court  of  Chancery  and  the  High  Court  of  Admi- 
ralty, whenever  any  ship  or  proceeds  thereof  are  under  its  arrest  (t) , 
in  England  and  Ireland,  and  the  Court  of  Session  in  Scotland,  and 
any  competent  court  in  a  British  possession,  are  empowered  to  enter- 
tain proceedings  at  the  suit  of  such  owner  for  the  purpose  of  deter- 
mining the  amount  of  his  liabilities  (u) ,  and  for  the  distribution  rate- 
ably  of  such  amount,  and  to  stop  all  actions  and  suits  pending  in  any 
other  court  in  relation  to  the  same  subject-matter. 

The  jurisdiction  of  the  Court  of  Chancery  under  this  section  is 
simply  to  determine  the  amount  of  the  shipowner's  liability,  and  dis- 
tribute that  amount  among  the  several  claimants ;  not  to  decide  the 
question  of  liability  or  non-liability. 

It  has  been  held  that  a  shipowner  who  applies  to  a  court  of  equity 


(p)  Sect.  509.  diction  and  practice  of  the  court  before  this 

(q)  Sect.  510.  statute,  see  The  Saracen,  2  W.  Rob.  451  ; 

(*')   Ibid.  the  same  on  appoal,  1 1  Jurist,  255  :  6  Moore, 

(«)  Sect.  511.  P.  C.  56.     The  Clara,  Swab.  6. 

(0  24  Viet.  c.  10,  s.  13.  For  the  juris-         (w)  Sect.  514. 
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under  this  section  must,  in  order  to  obtain  its  assistance,,  admit  that 
he  has  incurred  some  liability  (v) . 

A  judgment  in  a  cause  of  collision  having  been  obtained  in  the 
Court  of  Admiralty  against  a  ship,  the  value  of  which  was  insufficient 
to  pay  all  the  claims  upon  it  of  the  persons  interested  in  the  ship  and 
cargo  which  had  been  lost,  the  plaintiff  in  Admiralty  was  allowed  to 
sell  the  ship,  but  ordered  to  pay  the  proceeds  into  court  for  equal  dis- 
tribution under  the  Act  (w) . 

All  sums  of  money  paid  for  or  on  account  of  any  loss  or  damage,  in 
respect  of  which  the  liability  of  owners  is  limited  by  Part  IX.  of 
17  &  18  Viet.  c.  104,  and  all  costs  incurred  in  relation  thereto,  may 
be  brought  into  account  amongst  part-owners  of  the  same  ship  in  the 
same  manner  as  money  disbursed  for  the  use  thereof  (#) . 


8.  Liability  of  Master  and  Seaman  in  those  capacities. 

And  it  is  enacted,  that  nothing  in  the  ninth  part  of  the  Act  (relat- 
ing to  the  liability  of  shipowners)  shall  be  construed  to  extend  to  any 
British  ship,  not  being  a  recognised  British  ship  within  the  meaning 
of  the  Act,  or  to  take  away  the  liability  to  which  any  master  or  sea- 
man, being  also  owner  or  part-owner  of  the  ship  to  which  he  belongs, 
is  subject  in  his  capacity  as  master  or  seaman. 

It  is  also  enacted,  that  the  owner  of  every  sea-going  ship  or  share 
therein  shall  be  liable  in  respect  of  every  such  loss  of  life,  personal 
injury,  loss  of  or  damage  to  goods,  arising  on  distinct  occasions,  to  the 
same  extent  as  if  no  other  loss,  injury,  or  damage  had  arisen  (y). 

(v)  Hill  v.  Audus,  24  L.  J.  Ch.  229.  (ar)  Sect.  515. 

(to)  Leycester  v.  Logan,  26  L.  J.  Ch.  306.        (y)  Sect.  516. 
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1.  How  he  is  bound  to  use  the  Ship. 

THE  general  duties  of  the  merchant  (those  only  excepted  which 
relate  to  the  payment  of  freight  and  of  gross  average,  and  which  will 
form  the  subject  of  distinct  chapters)  are  comprised  in  a  very  narrow 
compass.  The  hirer  of  anything  must  use  it  in  a  lawful  manner,  and 
according  to  the  purpose  for  which  it  was  let.  The  merchant  must 
lade  no  prohibited  or  uncustomed  goods,  by  which  the  ship  may  be 
subject  to  a  detention  or  forfeiture  (a) ;  nor  any  goods  which  he 
knows,  and  the  master  does  not  know,  and  has  not  reasonably  the 
means  of  knowing,  to  be  of  a  dangerous  nature,  or  of  a  nature,  if  not 
carefully  stowed,  to  be  injurious  to  other  goods ;  without  giving  notice 
of  their  nature  to  the  master,  so  that  he  may  exercise  his  option  of 
accepting  or  refusing  them,  and  if  accepted,  stow  them  where  they 
will  not  endanger  the  rest  of  the  cargo  (b) . 

In  general,  even  in  the  case  of  affreightment  by  charter-party,  the 
command  of  the  ship  is  reserved  to  the  owners  or  the  master  ap- 
pointed by  them,  and  therefore  the  merchant  has  not  the  power  or 
opportunity  of  detaining  the  ship  beyond  the  stipulated  time,  or  em- 
ploying it  in  any  other  than  the  stipulated  service ;  but  by  the  charter- 
parties  under  which  ships  were  formerly  let  to  the  East  India  Company, 
the  command  and  disposal  of  the  ship  were  reserved  to  the  company, 
and  the  master,  although  appointed  by  the  owners,  was  bound  to  obey 
the  orders  of  the  company  at  home,  and  of  their  factors  and  servants 
abroad ;  and  it  was  always  stipulated,  that  nothing  should  be  paid  by 
the  company  for  freight  or  demurrage,  unless  the  ship  returned  home 
in  safety  (c) .  Yet,  in  a  case  where  the  company  detained  a  ship  so  long 
in  India  that  she  became  unfit  for  the  voyage  home,  and  was  disposed 
of  there,  so  that,  by  reason  of  the  particular  stipulations,  the  owners 
could  sustain  no  action  at  law  upon  the  contract,  a  court  of  equity 
ordered  the  company  to  make  a  proper  allowance  for  the  actual  and 
probable  earnings  and  the  value  of  the  ship  (d).  So  where  a  ship, 

(a)  Roccus,  not.  85.     Dig.  19,  2,  61,  1.  5  C.  B.   (N.  S.)  149;   28  L.  J.  C.  P.  63. 
French   Ordinance,    liv.   3,    tit.    3,    Fret,  Tarrant  v.  Barnes,  11  C.  B.  (N.  S.)  553. 
art-  9-  (c)  See  the  clauses  cited  in  Hotham  v. 

(b)  Brass  v.  Maitland,  6  E.  &  B.  470  j  East  India  Company,  Doug.  272. 

26  L.  J.  Q.  B.  49.     Hutchinson  v.  Gulon,        (d)  Edwin  and  others  ?.  East   India 

Company,  2  Ven.  210. 
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hired  by  the  company,  to  be  employed  according  to  the  then  usual 
terms  of  their  charter-parties,  in  trade  and  warfare,  was  sent  upon  a 
service  of  observation  and  discovery,  to  explore  the  passage  to  the 
eastward  of  the  Isle  of  Banca,  and  there  struck  on  a  rock,  and  was 
lost,  and  the  owners  brought  an  action  against  the  company  for  thus 
exposing  the  ship  to  danger  in  a  service  not  warranted  by  the  charter- 
party  without  their  knowledge  or  consent,  Lord  Kenyon,  before 
whom  the  cause  was  tried,  declared  himself  to  be  of  opinion,  that  the 
action  was  proper  in  point  of  general  principle,  but  the  plaintiffs  failed 
in  their  suit,  because  it  appeared  that  the  company's  intention  to 
employ  the  ship  in  this  service  was,  before  her  departure  from  England, 
made  known  to  the  person  who  managed  the  ship  on  behalf  of  the 
owners,  and  not  objected  to  on  their  part  (e). 


2.  Compensation  to  be  made  by  him  for  not  supplying  Cargo. 

Some  of  the  ancient  maritime  codes  and  more  modern  foreign 
ordinances  (/)  have  fixed  the  payment  to  be  made  by  the  merchant 
who,  having  taken  a  ship  to  freight,  declines  to  lade  her  in  pursuance 
of  his  agreement,  or  who,  before  the  commencement  or  during  the 
course  of  the  voyage,  withdraws  his  goods  from  the  ship,  or,  having 
hired  a  ship  to  go  to  a  distant  port,  and  engaged  to  furnish  a  cargo 
homeward,  fails  to  do  so,  whereby  the  ship  is  forced  to  return  empty ; 
and  have  decided  that  in  some  instances  the  whole,  in  others  a  moiety 
of  the  sum  that  would  have  become  due  as  freight  shall  be  paid  as 
compensation  to  the  owners.  But  in  all  these  cases  the  law  of  England 
leaves  the  amount  of  the  compensation  to  be  ascertained  by  a  jury,  if 
the  parties  cannot  agree  about  it ;  and  a  jury  will  form  their  estimate 
upon  a  consideration  of  all  the  circumstances  of  the  case,  and  of  the 
real  injury  sustained  by  the  owners,  which  cannot  be  properly  settled 
by  positive  rules  (g} . 


3.  Of  Primage  and  Average. 

We  have  seen  by  a  copy  of  the  bill  of  lading  (h) ,  that  the  master 
undertakes  to  deliver  the  goods  upon  the  payment  of  freight  with 
primage  and  average  accustomed. 

(e)  Lewin  and  others  v.  India  Company ,  French  Ordin.  liv.  3,  tit.  3,  Fret,  arts.  3.  6, 

Peake's  cases  at  Nisi  Prius,  p.  241.     It  was  8,  and  9,  and  Valin  thereon.     Guidon,  ch.  9, 

an  action  upon  the  case,  and  the  plaintiffs  art.  11.    Code  de  Commerce,  arts.  288,  291. 

were  nonsuited ;    they   afterwards   brought  (g)  The  damages  recoverable  in  an  action 

another  action  in  the  Court  of  Common  Pleas,  for  not  loading  pursuant  to  charter-party  are 

which  was  tried  before  Lord  Eldon,  at  the  the  amount  oi  freight  which  the  ship  would 

Sittings  after  Hilary  Term,  1800,  and  were  have  earned  if  she  had  been  loaded,  minus 

again  nonsuited  on  the  same  ground.     The  the  expense  of  earning  that  freight,  and  any 

terms  of  the  charter-parties  were  afterwards  sum  the  ship  has  actually  earned  elsewhere, 

altered,  and  the  ships  hired  to  be  employed  Smith  v.  M'Guire,  3  H.  &  N.  554  ;  27  L.  J. 

in  trade  and  in  warfare,  and  on  any  other  Ex.  465.    Wilson  v.  Hicks,  26  L.  J.  Ex.  42. 

service  whatsoever.  (h)  Ch.  4  of  this  part,  sect.  2. 

(/)  Ordin.  of  the  Hause  Towns,  art.  11. 
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The  word  primage  denotes  a  small  payment  to  the  master  for  his 
care  and  trouble,  which  he  is  to  receive  to  his  own  use,  unless  he  has 
otherwise  agreed  with  his  owners  (i).  This  payment  appears  to  be 
of  very  ancient  date,  and  to  be  variously  regulated  in  different  voyages 
and  trades.  In  the  "  Guidon,"  it  is  called  "la  contribution  des  chausses 
ou  pot  de  vin  du  maitre.)J  It  is  sometimes  called  the  master's  hat- 
money. 

It  has  been  held  that  primage  is  primarily  payable  to  the  master, 
and  that  he  may  maintain  an  action  for  it  although  the  freight  has 
been  separately  adjusted.  If,  however,  by  the  contract  between  the 
owner  and  the  master,  the  master  is  not  to  receive  primage,  he  can 
maintain  no  action  for  it ;  and  cases  may  also  arise  when  a  contract 
between  the  owner  and  shipper,  which  excludes  primage,  may  be 
brought  to  the  knowledge  of  the  master,  and  prevent  him  from  having 
any  right  to  claim  it  (k) . 

The  word  average  in  this  place  denotes  several  petty  charges,  which 
are  to  be  borne  partly  by  the  ship  and  partly  by  the  cargo — such  as 
the  expense  of  towage,  beaconage,  &c.  Some  of  the  foreign  ordinances 
specify  the  particulars  that  fall  under  this  head,  and  the  mode  of  dis- 
tributing the  charge  (I),  but  with  us  they  depend  entirely  upon  usage, 
and  an  attempt  to  enumerate  them  would  afford  neither  instruction 
not  entertainment. 

This  and  the  preceding  article  of  primage  are  often  computed  for  a 
specific  sum,  or  a  certain  per-centage  on  the  freight. 


(i)  Scott  v.  Miller,  5  Scott,  15.  with  the  shipowner  to  receive  a  sum  certain 

(A)   Best  v.  Saunders,  1  M.  &  M.  208.  "  in  lieu  of  all  cabin  and  other  allowances." 

Where  the  bill  of  lading  expressed  that  the  Ibid.     See  also  Charleton  v.  Cotesivorth, 

goods  were  to  be  delivered  to  the  consignee,  R.  &  Mood.  175. 

"  he  paying  freight  for  the  same  as  per         ( I )    French    Ordinance,    liv.    3,  tit.    7, 

charter-party,    with  primage   and  average  Avaries,  arts.  8,9,  and  Ordin.  of  Stockholm, 

accustomed,"  it  was  held  that  the  master  tit.  Average,  art.  1 ;  2  Magens,  277.  Ordin. 

was   entitled   to  receive  primage   from   the  of  Wisbuy,  arts.  44, 56, 59, 60,    Guidon,  ch. 

consignee,  although  the  contract    between  5,  arts.  12—19;  and  Cleirac  on  the  24th 

the  shipowner  and  the  agents   of  the  con-  art.  of  the  laws  of  Oleron.     But  by  the  Code 

signee   (there  being  no  charter-party)   was  de  Com.,  art.  406,  the  expense  of  towage, 

for  3/.  per  ton  freight,  and  did  not  notice  &c.,  is  to  be  borne  by  the  ship  alone, 
primage;  and  although  the  master  contracted 
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CHAPTER  IX. 

OF    PAYMENT    OF    FREIGHT;    AND    HEREIN, 

SECT.  1.  In  the  absence  of  Express  Stipulations,  Freight  is  not  due  until  the  Voyage  has 
been  performed,  p.  362. 

2.  Modes  of  Calculation.     Of  an  agreed  Sum  for  the  Voyage.     Of  Tonnage- 

freight.     Of  Time-freight,  p.  366. 

3.  Time  and  Manner  of  its  Payment.     Of  the  Words  "  On  Payment  of  Freight  " 

in  Bills  of  Lading,  and  of  their  Effect  where  Delivery  has  been  made 
without  Payment,  p.  370. 

4.  When  a  Contract  to  pay  Freight  may  be  implied  against  the  Receiver  of  Goods 

under  the  usual  Bill  of  Lading,  p.  373. 

5.  Equivalent  Recompense  in  the  Nature  of  Freight,    to  which  (Freight  not 

having  been  earned)  the  Shipowner  is  in  some  Cases  entitled,  p.  377. 

6.  Freight  on  Illegal  Voyages,  p.  378. 

7.  Whether  Damaged  Goods  are  exempt  from  Freight,  or  may  be  abandoned  for 

it,  p.  379. 

8.  Of  Freight  when  part  of  the  Goods  only  have  been  brought  to  the  Place  of  their 

Destination,  and  of  Freight  pro  rat£  itineris  peracti,  p.  385. 

9.  When  the  Right. to  Freight  commences,  p.  407. 

10.  Of  Entire,  Divided,  and  Intermediate  Voyages.    Freight  how  payable,  p.  408. 

11.  Of  the  Jurisdiction  exercised  by  the  Court  of  Admiralty  respecting  the  Freight 

of  Goods  condemned  as  Prize,  p.  414. 

1.  In  the  absence  of  Express  Stipulations,  Freight  is  not  due  until  the 
Voyage  has  been  performed. 

IN  treating  of  the  payment  of  the  freight,  the  principal  duty  of 
the  merchant,  I  shall  consider,  first,  the  case  in  which  the  entire 
freight  is  to  be  paid  according  to  the  terms  of  the  contract ;  and, 
secondly,  those  cases  in  which  a  part  only  of  the  stipulated  sum 
may  be  claimed. 

The  contract  for  the  conveyance  of  merchandise  is  in  its  nature  an 
entire  contract,  and  unless  it  be  completely  performed  by  the  delivery 
of  the  goods  at  the  place  of  destination,  the  merchant  will  in  general 
derive  no  benefit  from  the  time  and  labour  expended  in  a  partial 
conveyance,  and  consequently  be  subject  to  no  payment  whatever, 
although  the  ship  may  have  been  hired  by  the  month  or  week.  The 
cases  in  which  a  partial  payment  may  be  claimed  are  exceptions 
founded  upon  principles  of  equity  and  justice,  as  applicable  to  par- 
ticular circumstances  (a) .  On  the  other  hand,  an  interruption  of  the 
regular  course  of  the  voyage  happening  without  the  fault  of  the 


(a)  Crozier  v.  Smith,  1  Scott,  N.  R.  338. 
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owner  does  not  deprive  him  of  his  freight,  if  the  ship  afterwards 
proceed  with  the  cargo  to  the  place  of  destination,  as  in  the  case  of 
capture  and  recapture  (b) . 

In  this  country  it  is  not  unusual  to  pay  for  goods  shipped  for  the 
East  and  West  Indies  at  the  time  of  shipment ;  but  this  payment, 
although  in  common  parlance  called  freight,  is  not  in  strictness  pro- 
perly so  denominated,  that  word  denoting  the  price  rather  of  actual 
carriage  than  of  receiving  goods  to  be  carried. 

Accordingly,  in  the  case  of  Blakey  v.  Dickson  (c) ,  Lord  Eldon  and 
the  Court  of  Common  Pleas,  admitting  that  an  action  might  be 
brought  for  money  agreed  to  be  paid  for  receiving  goods  on  shipboard, 
in  order  to  be  transported,  decided  that  such  money  could  not  be  sued 
for  or  recovered  by  the  name  of  freight. 

Some  time  after  this  determination  an  action  was  brought  upon  a 
supposed  agreement  of  the  nature  here  alluded  to,  the  plaintiff 
alleging,  that  in  consideration  of  his  undertaking  to  receive  on  board 
his  ship  certain  goods  belonging  to  the  defendant,  to  be  carried 
therein  from  London  to  Lisbon,  the  defendant  promised  to  pay  him  a 
certain  sum  of  money  on  the  shipment  of  the  goods.  The  bills  of 
lading  were  the  only  evidence  offered  by  the  plaintiff  at  the  trial  of 
the  cause  to  prove  his  allegation.  These  imported,  in  the  usual  way, 
that  the  goods  were  to  be  delivered  at  Lisbon ;  but  the  clause  respect- 
ing the  payment  of  freight,  in  some  of  them  ran  thus — "freight  for 
the  said  goods  being  paid  in  London  ;)J  and  in  others  thus — "the 
shippers  paying  freight  for  the  said  goods  in  London."  The  ship 
was  lost  on  the  voyage.  Lord  EUenborough,  before  whom  the  cause 
was  tried,  was  of  opinion  that  these  words  meant  no  more  than  that 
the  freight  should  be  paid  in  London  instead  of  Lisbon,  and  did  not 
dispense  with  the  performance  of  the  voyage ;  and  added,  that  if  the 
shipper  had  paid  the  freight  upon  the  shipment  of  the  goods,  he  might 
have  recovered  it  back  again.  The  plaintiff,  therefore,  failed  in  his 
suit  (d). 

The  case  turned  wholly  on  the  bill  of  lading.  There  was  no  indica- 
tion of  an  intent,  that  if  the  freight  were  not  earned,  the  money 
might  not  be  recovered  back.  But  in  a  cause  since  decided  in  the 
Common  Pleas,  the  bill  of  lading  containing  the  words  "  freight  for 
the  said  goods  being  paid,"  the  broker  who  freighted  the  ship  proved 
that  the  contract  for  the  conveyance  of  the  goods  was  verbal,  and 
that  he  told  the  defendant  that  the  price  of  the  freight  of  goods  upon 
a  voyage  from  London  to  the  Cape  was  5/.,  paid  in  London,  or  71. 
paid  at  the  Cape  :  the  defendant  preferred  the  contract  at  5/.  per  ton. 
Soon  after  the  vessel  had  sailed  the  broker  called  on  the  defendant  for 


(&)  The  Race  Horse,  3  Rob.  Ad.  &  R.  Ch.  J.  Eyre  on  this  subject,  in  the  case  of 

101.     And  see  the  observations  of  Mr.  Jus-  Curling  v.  Long,  1  Bos.  &  Pull.  137. 

tice  Chambre  and   Lord   Alvanley   in  the  (c)  2  Bos.  &  Pull.  321. 

case  of  Seale  v.  Thompson,  3  Bos.  &  Pull.  (d)  Mashiter  v.  Buller  and  another.  1 

420  and  431,  upon  the  dictum  of  tho  late  Campb.  84. 
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payment,  who  answered,  he  would  call  and  pay  it  on  the  following 
Monday.  The  ship  was  lost.  Gibbs,  Chief  Justice,  left  it  to  the 
jury  to  consider,  whether  the  agreement  intended  merely  to  change 
the  place  where  the  freight  should  be  payable,  in  case  any  freight 
should  be  earned,  or  whether,  in  lieu  of  a  contract  for  freight,  it  was 
intended  that  this  sum  should  be  payable,  at  all  events,  after  shipping 
the  goods ;  and  the  jury  found  that  the  meaning  of  the  agreement 
was,  that  the  money  should  be  paid,  at  all  events,  upon  the  delivery  of 
the  goods  on  board  the  ship  at  London.  The  court  refused  to  dis- 
turb the  verdict ;  and  Gibbs,  Chief  Justice,  said,  "  Here  is  an  indi- 
cation not  only  of  the  place  where  the  money  was  to  be  paid,  but  also 
of  the  time  when  it  was  to  become  due,  which  was  not  the  case  in 
Mashiter  v.  Buller ;"  and  added,  "It  signifies  not  what  name  is  given 
to  the  money.  The  defendant  is  misled  by  the  ambiguity  of  the 
phrase  freight.  There  is  no  doubt  but  that  a  man  may  agree  to  pay 
money  on  the  delivery  of  the  goods  on  board  the  ship,  call  it  what 
you  will"  (e). 

But  although,  by  the  policy  of  the  law,  freight  strictly  so  called, 
does  not  become  due  until  the  voyage  has  been  performed,  it  is 
competent  to  the  parties  to  a  charter-party  to  covenant  by  express 
stipulations  in  such  manner  as  to  control  the  general  operation  of 
law.  If  the  charter-party  be  silent,  the  law  will  demand  a  per- 
formance of  the  voyage,  for  no  freight  can  be  due  until  the  voyage  is 
completed.  But  if  the  parties  choose  to  stipulate  by  express  words, 
or  by  words  not  express,  but  sufficiently  intelligible  to  that  end,  that 
a  part  of  the  freight  should  be  paid  absolutely  by  anticipation,  and 
not  depend  upon  the  performance  of  the  voyage,  they  are  at  liberty 
to  do  so  (/).  Such  stipulations  are  by  no  means  uncommon,  for  the 
owner  of  a  ship  frequently  has  no  agent  at  the  port  of  loading,  but 
the  freighter  always  has,  and  therefore  naturally  enough,  stipulates 
to  advance  money  to  the  owner,  which,  upon  the  ship's  safe  arrival, 
is  as  naturally  in  practice  deducted  from  the  freight  (g) . 

Whether  money  advanced  by  the  merchant  is  to  be  considered  as  a 
loan  to  be  reimbursed  by  the  owner,  or  as  part  payment  of  the 
freight,  not  dependent  upon  the  performance  of  the  voyage,  must 
depend  upon  the  terms  of  the  written  instrument  upon  the  construc- 
tion of  which  the  question  arises.  A  charter  party  contained  a 
covenant,  that  "  1201.  should  be  paid  upon  freight  of  the  outward 
cargo  to  Maranham,  and  as  much  cash  as  might  be  found  necessary 
for  the  vessel's  disbursements  in  Maranham,  to  be  advanced  by  the 
merchant,  his  agents  or  assigns,  to  the  master  when  required,  free 
from  interest  and  commission,  at  the  current  exchange  of  the  place, 
and  the  residue  of  such  freight  to  be  paid  on  delivery  of  the  homeward 
cargo  in  Liverpool."  The  ship  having  been  lost  by  capture,  the 
Court  of  King's  Bench  decided  that  the  merchant  was  not  entitled  to 

(e)  Andrew  and  another  v.  Moorhouse,         (/)  Per  Lord  Ellenborough  in  De  Silvale 
and    Clark  v.    Drutsina,  there    cited,    5     v.  Kendall,  4  M.  &  S.  37,  post,  365. 
Taunt.  435,  and  1  Marsh.  122.  (y)  Mansfield  v.  Maitland,   4  13.  &  A. 

585. 
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recover  hack,  under  this  charter-party,  money  advanced  hy  him  for 
the  vessel's  disbursement  in  Maranham;  the  words  above  printed 
in  italics  clearly  intimating  that  the  advance  was  not  to  be  by  way  of 
loan,  but  in  part  payment  of  freight,  of  which  the  remainder  only  was 
to  abide  the  usual  risk  which  the  law  casts  upon  the  earning  of 
freight  for  the  conveyance  of  the  cargo  to  the  place  of  its  des- 
tination (h).  But  where  the  charter-party  contained  a  covenant  for 
payment  of  freight,  one-half  in  cash  on  unloading  and  right  delivery 
of  'the  cargo,  and  the  remainder  by  bill  on  London,  at  four  months' 
date,  and  a  memorandum  "  the  captain  to  be  supplied  with  cash  for 
the  ship's  use,"  in  pursuance  of  which  the  master  drew  a  bill,  which 
was  accepted  and  paid,  upon  the  charterers  for  cash  so  supplied,  this 
was  decided  to  be  a  loan  to  be  reimbursed  by  the  owner  (i) .  "  The 
case  of  De  Silvale  v.  Kendall"  said  Lord  Tenterden  on  this  occasion, 
(( turned  upon  the  particular  words  of  the  instrument,  which  was 
studiously  framed,  so  as  to  make  the  freighter  lose  the  money 
advanced  by  him,  unless  the  owner  reaped  the  benefit  by  the 
ship's  coming  home  safe.  The  present  charter-party,  is  in  a  very 
different  form.  It  is  undoubtedly  competent  for  the  owner  to  make 
such  a  stipulation  as  that  in  De  Silvale  v.  Kendall ;  but  if  he  does  so, 
it  is  his  duty  to  take  care  that  it  is  inserted  in  clear  and  explicit 
words  in  the  charter-party  that  the  money  advanced  shall  be  an 
advance  in  part  payment  of  the  freight." 

By  charter-party  for  a  voyage  from  London  to  Calcutta  and  back, 
it  was  agreed  that  the  freighter,  if  he  thought  proper,  might  hire  the 
vessel  for  an  intermediate  voyage,  within  certain  limits,  for  not  less 
than  six  months;  and,  in  that  event,  the  master  should  refit  the 
vessel  for  such  a  voyage.  The  complement  of  men  was  to  be  kept 
up,  and  all  necessaries  provided;  the  freighter  on  his  part  agreeing 
to  pay  the  owner  for  such  voyage  the  sum  of  I/,  a  ton  per  month  on 
the  snip's  tonnage,  to  pay  four  months  of  such  hire  in  advance;  and 
at  the  end  of  six  months  two  further  months'  pay,  and  so  in  every 
succeeding  two  months ;  and  the  balance  due  at  the  termination  of 
such  hiring  in  cash  or  approved  bills.  It  was  further  stipulated,  that 
if  the  vessel  should  be  lost  or  captured,  the  freight  by  time  should  be 
payable  up  to  the  period  when  she  should  be  lost  or  captured,  or  last 
heard  of.  The  freighter  took  the  vessel  for  the  intermediate  voyage, 
in  the  course  of  which,  and  before  the  expiration  of  the  four  months 
for  which  payment  had  been  made  in  advance,  she  was  lost.  He 
then  claimed  to  have  the  money  so  advanced  returned  to  him,  and 
contended,  that  the  last-mentioned  clause,  by  which  it  was  stipulated 
that  the  freight  should  be  payable  only  to  the  time  at  which  the 
vessel  might  be  lost,  was  inconsistent  with  the  owner's  title  to  the 
whole  four  months'  freight.  But  the  court  rejected  the  claim,  and 
Lord  Tenterden,  C.  J.,  said,  "  The  law  is  thus  laid  down  by 
Saunders,  C.  J.,  in  2  Shower,  283 :  '  Advance  money  paid  before,  if 
in  part  of  freight,  and  named  so  in  the  charter-party,  although  the 


(A)  De  Silvale  v.  Kendall,  4  M.  &  S.  37.     (t)  Mansfield  v.  Maitland^B.  &  A.  581. 
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ship  be  lost  before  it  come  to  a  delivering  port,  yet  wages  are  due 
according  to  the  proportion  of  the  freight  paid  before— for  the 
freighters  cannot  have  their  money.3  This  is  the  ground  of  the  doc- 
trine which  was  acted  upon  in  De  Silvale  v.  Kendall,  that  money  paid 
in  advance  of  freight  cannot  be  recovered  back  "  (k) . 

In  a  recent  case,  where  a  charter-party  contained  the  following 
clause,  "  cash  for  ship's  disbursements  to  be  advanced  to  the  extent  of 
300/.,  free  of  interest,  but  subject  to  insurance,  and  21.  10s.  per  cent, 
commission/'  Lord  Campbell,  with  whom  the  other  learned  judges  of 
the  Court  of  Queen's  Bench  concurred,  said,  "  This  mention  of  in- 
surance, seems  to  me  to  stamp  the  transaction  indelibly  as  a  payment 
on  account  of  freight,  and  not  a  mere  loan,  for  if  the  advance  was  to 
be  insured,  it  must  be  an  advance  of  freight  which  is  insurable, 
whereas  a  loan  is  not.  There  is  nothing  necessarily  inconsistent  in 
the  other  clause — '  the  freight  to  be  paid  on  unloading  and  right 
delivery  of  the  cargo/  which  may  refer  to  the  payment  of  the 
residue  of  the  freight  not  already  advanced  "  (I) . 

The  stipulation  in  a  charter-party  that  freight  shall  be  paid 
"  subject  to  insurance/'  means  that  freight  shall  be  paid  subject  to 
an  allowance  to  the  charterer  of  the  premiums  of  insurance,  i.  e.,  that 
the  shipowner  shall  receive  as  much  less  on  account  of  freight  as 
will  enable  the  charterer  to  insure  it — in  other  words — cost  of 
insuring  the  advance  to  be  borne  by  the  shipowner,  and  to  be  in 
part  payment  of  the  freight  (m) . 

With  respect  to  living  animals,  whether  men  or  cattle,  which  may 
die  during  the  voyage,  without  any  fault  or  neglect  of  the  persons 
belonging  to  the  ship,  it  is  said  (n)}  that  if  there  be  no  express  agree- 
ment whether  the  freight  is  to  be  paid  for  the  lading  or  for  the 
transporting  them,  freight  shall  be  paid  as  well  for  the  dead  as  for  the 
living.  If  the  agreement  be  to  pay  freight  for  the  lading  them,  their 
death  certainly  cannot  deprive  the  owners  of  the  freight;  if  the 
agreement  be  to  pay  freight  for  transporting  them,  then  no  freight 
is  due  for  those  that  die  on  the  passage,  because,  as  to  them,  the 
contract  is  not  performed.  These  distinctions  are  found  in  the  civil 
law,  and  adopted  by  all  the  writers  on  this  subject  (o). 

If  a  pregnant  woman  be  delivered  during  the  voyage,  no  freight  is 
due  for  the  infant  (p) . 


2.  Modes  of  Calculation.     Of  an  agreed  Sum  for  the  Voyage. 
Of  Tonnage-freight.     Of  Time-freight. 

When  goods  are  sent  in  a  general  ship,  in  pursuance  of  the  second 
species  of  contract  before  mentioned,  the  amount  of  the  freight  is 
either  settled  by  the  agreement  of  the  parties,  or  by  the  usage  of  the 

(*)   Saunders  v.  Drew,  3  B.  &  Ad.  445.          (n)  Dig.  14,  2, 10.     Roccus,  not.  76—78. 

(0  Hicks  v.  Shield,  7  Ad.  &  E.  633  ;  26    Molloy,  book  2,  ch  4. 
L.  J.  (N.  S.)   Q.  B.  205.  (o)  Moffat  v.  East  India  Company,  10 

(m)  Jackson  v.  Isaacson,  3  H.  &  N.  405;     East,  468. 

27  L.  J.  (N.  S.)  Exch.  502.  (p)  Roccus,  not.  79.     Molloy,    book    2, 

p.  4,  sect.  8. 
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trade.  In  the  case  of  a  charter-party,  if  the  stipulated  payment  is  a 
gross  sum  for  an  entire  ship,  or  an  entire  part  of  a  ship,  for  the  whole 
voyage,  the  gross  sum  will  be  payable,  although  the  merchant  have  not 
fully  laden  the  ship ;  and  if  a  certain  sum  be  stipulated  for  every  ton,  or 
other  portion  of  the  ship's  capacity,  for  the  whole  voyage,  the  payment 
must  be  according  to  the  number  of  tons,  &c.,  which  the  ship  is  proved 
capable  of  containing,  without  regard  to  the  quantity  actually  put 
on  board  by  the  merchant  (q),  or  to  the  number  of  tons'  burthen 
mentioned  in  the  description  of  the  ship  (r) .  On  the  other  hand,  if 
the  merchant  has  stipulated  to  pay  a  certain  sum  per  cask  or  bale  of 
goods,  the  payment  must  be,  in  the  first  place,  according  to  the 
number  of  casks  or  bales  shipped  and  delivered  (s) ;  and  if  he  has 
covenanted  to  pay  freight  on  skins  by  the  pound,  nett  weight  at  the 
King's  beam,  freight  is  due  on  the  outside  skins,  in  which  the 
packages  are  contained  (t) .  And  where,  again,  he  has  covenanted  to 
furnish  a  complete  lading,  or  a  specific  number  of  casks  or  bales,  or 
certain  enumerated  articles,  and  failed  to  do  so,  he  must  make  good 
the  loss  which  the  owners  have  sustained  by  his  failure,  to  be  settled, 
in  case  of  disagreement,  by  a  jury,  who  will  take  all  the  circum- 
stances into  their  consideration,  and  make  a  due  allowance  to  the 
merchant  for  the  profit  which  the  master  may  have  made  by  bringing 
the  goods  of  other  persons,  if  any  have  been  brought  (u) .  In  all  such 
cases,  whether  the  ship  return  empty  or  laden  with  a  cargo  of  articles 
different  from  those  enumerated  (v),  the  proper  course  is  to  estimate 
the  freight  by  means  of  an  average,  so  as  to  take  neither  the  greatest 
possible  freight  nor  the  least;  and  such  an  average  is  the  proper 
measure  of  damages  (w) .  And  in  a  cause  where  the  charterer  of  a 
ship,  for  a  voyage  to  Tobago  and  back,  covenanted  to  load  and 
despatch  her  in  time  to  join  the  convoy  that  should  be  appointed  to 
sail  from  the  West  Indies  on  the  1st  of  August,  it  was  held  that  he 
was  liable  for  not  having  loaded  and  despatched  her  by  the  22nd  of 
July,  the  day  the  West  India  convoy  passed  the  island  of  Tobago, 
although  he  offered  to  load  her  with  a  complete  cargo  if  she  would 
stop  a  few  days  longer ;  and  a  verdict  was  obtained  for  the  amount 
of  the  dead  freight  claimed  (x) . 

(q)  Roccus,  not.  72,  75.  The  freight  was  to  be  a  certain  sum  per  last ; 

(r)  Hunter  v.  Fry,  2  B.  &  A.  421.  and  it  was  held  that  the  specified  number  of 

(#)  Roccus,  not.  73,  75.  Where  a  cargo  bags  must  be  considered  as  between  the 

of  wheat,  on  which  freight  was  payable  per  parties   to   contain   one  hundred   lasts,   as 

quarter,  had  increased  from  2664  quarters  mentioned  in  the  bill  of  lading.     Molloy  v. 

at  the  loading  port,  to  2785  quarters  at  the  Living,  4  Taunt.  102. 

port  of  delivery,  it  was  held  by  the  Court  of  (t)  Moorsomv.  Page,!  Campb.  103.   See 

Exchequer,  Martin,  B.,   dins.,  that  freight  also  page  215. 

was  only  payable  on  the  number  of  quarters  (u)  Puller  and  another  v .  Staniforth,  11 

at  the  time  of  shipment.     Gibson  v.  Sturge,  East,   232.     See  ante,  pp.  205,  218,228. 

24  L.  J.  (N.  S.)  Ex.  21.     A  bill  of  lading,  (u)  Capperv.  Foster,  3  Bing.  N.  C.  938  j 

dated  at  Dantzic,  contained  in  the  margin  5  Scott,  129 ;  Irving  v.  Clegg,  1  Bing.  N. 

the  words  u  one  hundred  lasts  of  wheat,  in  C.  53. 

two  thousand  and  ninety- two  bags."    It  was  (w?)  Thomas  v.  Clarke  and  another,  2 

not  proved  that  the  wheat  had  been  measured,  Stark.  450. 

but  evidence  was  given  that  the   Dantzic  (x)  Thompson  v.  Inglis  and  others,  3 

measure  was  larger  than  the  English,  and  Campb.  428. 

that  the  wheat  was  bought  by  the  latter. 
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In  an  action  against  the  merchant  for  not  loading  and  despatching 
the  ship,  according  to  the  memorandum  for  charter,  wherein  she  was 
described  as  "  the  Swedish  ship  or  vessel  called  the  Maria"  he 
cannot  set  up  as  a  defence  that  she  was  in  point  of  fact  a  British,  and 
not  a  Swedish  ship  (y) .  And  where  the  payment  is  to  be  made  by 
cask  or  bale,  the  merchant  must  pay  for  what  has  been  brought, 
although  the  master  engaged  to  bring  a  full  cargo  and  refused  to  do 
so — the  proper  remedy  for  such  refusal  being  an  action  against  the 
master  upon  his  covenant,  as  hath  been  before  observed  (z) .  Where 
a  ship,  hired  to  go  beyond  sea  to  fetch  home  a  cargo,  for  which  a 
certain  rate  per  ton  was  to  be  paid  (nothing  being  payable  for  the 
outward  voyage),  was  forced  to  return  in  ballast,  the  merchant's 
factor  having  no  goods  to  put  on  board,  the  Court  of  Chancery 
decreed  payment  of  the  freight  (a) . 

If  an  entire  ship  be  hired,  and  the  burthen  thereof  expressed  in 
the  charter-party,  and  the  merchant  covenant  to  pay  a  certain  sum 
for  every  ton,  &c.,  of  goods  which  he  shall  lade  on  board  (£),  but  do 
not  covenant  to  furnish  a  complete  lading,  the  owners  can  only 
demand  payment  for  the  quantity  of  goods  actually  shipped  (c) .  And 
where  the  merchant  covenanted  to  provide  a  full  and  complete  cargo, 
consisting  of  copper,  tallow,  and  hides,  or  other  goods,  on  which 
separate  rates  of  freight  were  to  be  paid,  it  was  held,  that  having 
supplied  her  with  as  large  a  quantity  of  tallow  and  hides  as  she  chose 
to  take  on  board,  he  was  not  bound  to  provide  any  copper,  although 
from  the  want  of  it  the  ship  was  obliged  to  keep  in  her  ballast,  and 
did  not  make  so  advantageous  a  freight  as  she  otherwise  would  have 
done  (d) . 

That  where,  by  the  terms  of  the  charter-party,  the  freight  is 
made  payable  according  to  the  quantity  of  goods,  the  merchant  must 
pay  for  so  much  as  shall  be  delivered,  appears  from  the  following 
case : — 

The  ship  True  Briton  was  chartered  for  a  voyage  from  Shields  to 
Hamburgh.  The  master  engaged  to  take  a  full  cargo  of  coals,  and  to 
proceed  to  Hamburgh ;  and  on  his  arrival,  to  deliver  the  same  to  the 
merchant  or  his  assigns,  at  such  convenient  place  or  places  where  the 
ship  and  cargo  might  safely  come ;  and  for  the  delivery,  to  be  at  the 
rate  of  one  working  day  per  keel  of  coals.  The  merchant  engaged  to 
load  the  cargo,  and  also  to  receive  it  at  Hamburgh  within  the  time 
limited,  and  to  pay  in  full  for  the  freight  of  the  ship  for  the  voyage,  at 
the  rate  of  201.  per  keel,  on  delivery  of  the  cargo,  with  two  third  parts 
of  the  pilotage  and  port-charges.  Under  this  charter-party  the  mer- 
chant loaded  seventeen  keels  of  coals,  with  which  the  ship  proceeded 


(y)  Reusse  v.  Meyers,  3  Campb.  475.  has  been  fraudulent.     Thomas  v.  Clarke,  2 

(z)  Ritchie  v.  Atkinson,  10  East,  295.  Stark.  452. 

See  ante,  p.  221.  (c)  Lady  James  v.  East  India  Company, 

(a)   Westland  v.  Robinson,  cited  2  Vern.  coram  Kenyon,  Ch.  J.,  at  Guildhall,  Sitt.  p. 

212.  Mich.  Term,  1789;  Roccus,  not.  75. 

(6)  The  merchant-freighter  cannot  insist  (d)  Moorsom   v.  Page,    4  Campb.  103. 

upon  the  precise  burthen  mentioned  in  the  Irving  v.  Clegg,  1  Bing.  N.  C.  53.     See  p. 

charter-party,  unless  the  misrepresentation  257. 
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towards  Hamburgh,  and  arrived  at  Cuxhaven,  so  near  to  Hamburgh 
that  the  voyage  might  have  been  completed  in  the  course  of  the  day ; 
but  the  master,  being  ordered  by  the  commander  of  his  Majesty's  ships 
on  that  station  to  proceed  no  further,  because  the  French  forces  were 
approaching  Hamburgh,  sent  notice  of  his  arrival  to  the  merchant's 
correspondents  at  Hamburgh,  who  desired  him  to  sail  as  far  as 
Gluckstadt,  where  they  would  send  him  lighters.  The  master  accord- 
ingly sailed  to  Gluckstadt,  and  there  delivered  seven  keels  and  one 
chaldron  of  coals  into  the  lighters  that  were  sent.  The  delivery  was 
at  the  rate  of  one  keel  per  working  day.  The  ship  stayed  long  enough 
to  have  delivered  the  whole  quantity,  if  lighters  had  been  sent  to 
receive  it.  On  the  ninth  day,  the  master  returned  to  Cuxhaven,  by 
order  of  the  British  consul  and  of  the  commander  of  his  Majesty's 
ships — the  French  having  entered  Hamburgh  ;  and  shortly  afterwards, 
by  the  order  of  the  same  persons,  sailed  away  with  the  residue  of  his 
cargo,  and  brought  it  back  to  Shields,  having  remained  in  the  whole 
fifteen  days  only  from  his  first  arrival  in  Cuxhaven  Roads,  being  less 
than  the  time  stipulated  in  the  charter-party.  This,  however,  contained 
the  usual  exceptions  of  perils  of  the  seas  and  restraint  of  princes  and 
rulers ;  and  the  master  having  by  this  restraint  been  prevented  from 
delivering  his  whole  cargo,  was  held  entitled  to  the  rateable  freight 
for  the  quantity  delivered,  and  also  to  the  two  third  parts  of  the 
pilotage  and  port-charges  (e) . 

In  all  the  instances  before  mentioned,  the  owners  take  upon  them- 
selves the  chance  of  the  long  or  short  duration  of  the  voyage.  But 
if  the  merchant  engage  to  pay  a  certain  sum  for  every  month,  week, 
or  other  portion  of  the  voyage,  in  this  case  the  risk  of  the  duration 
falls  upon  the  merchant ;  and  if  no  time  be  fixed  for  the  commence- 
ment of  the  computation;  it  will  begin  from  the  day  on  which  the 
ship  breaks  ground  and  commences  the  voyage,  and  will  continue 
during  the  whole  course  of  the  voyage,  and  during  all  unavoidable 
delays  not  occasioned  by  the  act  or  neglect  of  the  owners  or  master, 
or  by  such  circumstances  as  work  a  suspension  of  the  contract  for  a 
particular  period  (/).  Thus  the  freight  will  be  payable  for  the  time 
consumed  in  necessary  repairs  during  the  voyage,  if  it  do  not  appear 
that  the  ship  was  insufficient  at  the  outset,  or  that  there  was  any 
improper  delay  in  repairing  her  (g) .  So,  in  the  case  of  a  ship  hired 
for  a  voyage  to  any  port  or  ports  in  St.  Domingo  and  back  to  London, 
which,  having  discharged  part  of  her  cargo  at  one  port  in  that  island, 
was  peremptorily  ordered  by  the  supercargo  to  proceed  to  another, 
then  under  blockade  by  General  Christophe,  by  one  of  whose  cruisers 
she  was  taken  on  the  way,  and  detained  for  some  weeks,  during  which 
time  the  remainder  of  the  cargo  was  confiscated ;  the  ship  being  after- 


(e)  Christie  v.  Row,  I  Taunt.  300.  Si  le  maitre  est  contraint  de  faire  radouber 

(/)  See  the  judgment  delivered  by  Mr.  son  vaisseau  pendant  le  voyage  le  chargeur, 

Justice   Heath,   in   the  case  of   Scale    v.  sera   tenu  d'attendre  ou  de  payer  le  fret 

Thompson,  3  B.  &  P.  405.  entier.     Ordon.  de  la  Marine,  liv.  3,  tit.  3, 

(g)  Havelock  v.  Geddes  and  others,  10  s.  11 ;  Code  de  Commerce,  art.  296. 
East,  555.     Ripley  v.  Scaife,  5  B.  &  C.  167. 
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wards  liberated,  and  having  brought  home  a  cargo,  Lord  Ellen  - 
borough  thought,  "  that  as  the  ship  was  taken  in  proceeding  to  a  port 
by  order  of  the  supercargo,  the  voyage  was  never  discontinued,  and 
the  freighters  were  answerable  for  the  subsequent  detention,  in  the 
same  manner  as  if  it  had  arisen  from  contrary  winds  or  from  embargo ;" 
and  the  owner  recovered  the  monthly  freight  for  the  period  of  deten- 
tion (d). 

In  this  case  of  the  payment  of  freight,  as  in  other  mercantile 
contracts,  a  month  is  to  be  understood  of  a  calendar,  not  a  lunar 
month  (e). 


3.  Time  and  Manner  of  its  Payment.  Of  the  words  "  On  Payment  of 
Freight,"  in  Bills  of  Lading,  and  of  their  Effect  where  Delivery 
has  been  made  without  Payment. 

The  time  and  manner  of  payment  of  freight  are  frequently  regulated 
by  express  stipulations  in  a  charter-party,  and  when  that  is  done,  the 
payment  must  be  according  to  the  agreement.  If  there  be  no  express 
stipulation,  we  have  already  seen  that  the  master  is  not  bound  to  part 
with  the  goods  until  his  freight  is  paid ;  and  where,  by  the  regula- 
tions of  the  revenue,  the  goods  are  to  be  landed  and  put  into  the 
King's  warehouse,  if  the  duties  are  not  paid,  the  master  may  enter 
them  in  his  own  name,  and  thereby  preserve  his  lien  (/). 

It  is  often  provided  in  charter-parties,  that  the  goods  shall  be 
delivered  agreeably  to  bills  of  lading  to  be  signed  by  the  master ;  and 
the  master,  upon  receiving  the  goods,  signs  bills  of  lading  for  delivery 
on  payment  of  freight,  or  with  words  of  similar  import,  giving  him  a 
right  to  refuse  to  make  delivery  to  the  person  designated  by  the  bill 
of  lading,  without  payment  of  the  freight.  And  as  it  has  sometimes 
happened  that  the  master  has  not  insisted  upon  the  exercise  of  this 
right,  it  has  been  much  questioned  whether  the  merchant-charterer 
was  answerable  for  the  freight :  and  it  has  been  decided  that  he  is 
answerable. 

The  earliest  case  on  this  point  came  originally  before  Lord  Kenyon 
at  Guildhall,  and  he  was  of  opinion  that  the  merchant  was  not  answer- 
able ;  but  the  Court  of  King's  Bench  being  afterwards  of  a  different 
opinion,  the  cause  was  tried  a  second  time,  and  the  merchant  was 
compelled  to  pay  (g) . 
w  The  next  case  upon  this  subject  occurred  about  ten  years  after- 


(d)  Moorsom  v.  Greaves  and  others,  2  settle  the  amount,  but  that  the  bill  of  lading 
Campb.  627.  freight  was  payable  on  deliyery  of  the  cargo, 

(e)  Jolly  v.  Young,  1  Esp.  N.  P.  C.  186.  though  no  such  meeting  and  settlement  at 
Simpson  v.  Margetson,   11   Q.  B.  23.     A  the  port  of  loading   had   taken   place.     30 
clause  providing  that  bills  should  be  given  L.  J.  N.  S.  Ex.  p.  108. 

for  the  difference  between  the  charter-party  (/)  Alsager  v.    St.  Katharine's   Dock 

and  bill  of  lading  freight,  on  consignee  at  Company,  14  M.  &  W.  794. 

port   of  loading  agreeing  the  amount,  has  (g)  Penrose  and  others,   v.   Wilks,  Sit. 

been  held  to  mean  if  the  parties  meet  and  after  Hilary  Term,  1790. 
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wards.  It  was  an  action  for  freight  upon  a  chart er-party,  wherein 
the  defendant  stipulated  to  pay  the  freight  on  delivery  of  the  cargo 
according  to  the  bill  of  lading.  The  form  of  the  bill  of  lading  is  not 
mentioned  in  the  report,  but  it  was  probably  in  the  usual  form.  It 
was  certainly  intended  that  the  freight  should  be  paid  by  the  con- 
signee; he  being  indebted  to  the  defendant  in  more  than  that 
amount.  Part  of  the  freight  was  paid  abroad,  but  for  part  of  it — viz., 
500/. — the  master  took  a  bill  drawn  by  the  consignee  upon  the  mer- 
chant, but  not  accepted  by  him,  and  he  sued  upon  the  charter-party 
for  this  part  of  the  freight.  Now,  had  it  been  his  duty  to  receive  pay- 
ment of  the  freight  before  he  parted  with  his  cargo,  he  would  have 
taken  this  bill  at  his  peril,  and  he  could  never  afterwards  have  resorted 
to  the  defendant  upon  the  charter-party :  but,  upon  a  case  reserved, 
the  Court  of  King's  Bench  thought  it  very  clear  that  he  was  warranted 
in  delivering  the  cargo  as  he  did,  and  that  the  defendant  was  liable  to 
the  action  (h) . 

In  another  case,  which  was  before  the  Court  of  Common  Pleas, 
there  was  a  charter-party,  and  a  bill  of  lading  in  the  usual  form,  and 
the  court  held  that  the  master  was  not  bound  at  his  peril  to  insist 
upon  his  freight  at  the  time  of  delivering  the  goods ;  but  that  if  he 
delivered  the  goods,  and  could  not  afterwards  get  the  freight  from 
the  consignee,  he  might  sue  the  merchant  for  it  upon  the  charter- 
party  (i). 

In  the  subsequent  case  of  Shepardv.  deBernales  (&),  the  three  former 
were  very  much  considered,  and  the  decision  of  the  Court  of  King's 
Bench  was  conformable  to  them.  Lord  Ellenborough,  in  delivering 
the  judgment  of  the  court,  stated  the  question  to  be,  whether  this 
clause  was  introduced  for  the  merchant's  security,  and  made  it  in- 
cumbent on  the  master,  at  his  peril,  to  look  to  the  consignee  under 
the  bill  of  lading  for  payment  of  the  freight,  in  which  case  he  would 
have  no  right  to  deliver  to  the  merchant's  agent  without  first  receiv- 
ing the  freight,  and  a  delivery  without  payment  of  it  would  not  be 
"  a  right  and  true  delivery  •"  or  whether  it  was  introduced  for  the 
master's  benefit  only,  and  merely  to  give  him  the  option,  if  he  should 
think  fit,  to  insist  upon  receiving  the  freight  abroad,  before  he  would 
deliver  the  goods ;  in  which  case  he  might  waive  the  benefit  of  this 
provision  in  his  favour,  and  might  deliver  them  without  first  receiving 
payment,  and  would  not  be  thereby  precluded  from  having  resort  to 
the  merchant  afterwards  :  and  the  court  held  the  latter  to  be  the  true 
construction  of  the  contract.  The  former  cases  were  considered  as 
proving,  that  a  clause  of  this  kind  does  not  in  general  cast  upon  the 
master  the  duty  of  obtaining,  at  his  own  peril,  the  freight  from  the 
consignee,  but  that  if  he  cannot  get  it  from  him,  he  may  insist  upon 
having  it  from  the  charterer. 


(h)  Tapley  v.  Martens,  8  Term.  Rep.  in  (i)  Christy  v.  Roiv,  1  Taunt.  300.     See 

B.  R.  451 .    The  same  point  was  ruled  by  ante,  p.  326. 

Chief  Justice  Gibbs  in  the  case  of  Marsh  v.  (£)  13  East,  365. 
Peddcr,  4  Campb.  257,  at  Nisi  Prius,  where 
the  bill  was  accepted  by  a  third  person. 
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In  the  case  of  Domett  v.  Beckford  (1) ,  there  was  no  charter-party,  and 
the  bill  of  lading  was  in  the  usual  form.  The  captain  having  delivered 
the  goods  to  the  consignees  without  receiving  the  freight,  the  ship- 
owners brought  their  action  against  the  defendant,  the  consignor,  to 
recover  it.  It  was  contended  for  the  defendant,  that  the  plaintiffs, 
having  undertaken  by  the  bill  of  lading  to  "  deliver  to  the  consignees, 
they  paying  freight,"  were  bound  to  withhold  the  goods  from  the  con- 
signees until  the  freight  was  paid ;  and  that  having  delivered  them 
without  having  insisted  on  payment,  they  had  no  claim  on  the  con- 
signor. But  Lord  Denman  at  the  trial,  and  the  Court  of  King's 
Bench  on  motion,  were  of  opinion  that  the  defendant,  the  owner  of  the 
goods,  and  on  whose  account  they  were  shipped,  was  primd  facie  liable 
to  pay  freight ;  that  the  clause  in  the  bill  of  lading  being  introduced 
merely  for  the  benefit  of  the  master  and  shipowner,  did  not  make  it 
compulsory  on  the  latter  to  withhold  the  delivery  of  the  goods  until 
payment  of  freight  by  the  consignee ;  and,  consequently,  that  the 
owner  of  the  goods  was  not  discharged  from  his  liability  by  the  neglect 
of  the  shipowner  to  obtain  payment  from  the  consignee.  "  The  law," 
said  Baron  Parke  (m),  "  will  imply  from  the  fact,  that  the  goods  were 
laden  011  a  ship  to  be  conveyed  from  Jamaica  to  London,  a  contract  by 
the  owner  of  those  goods  to  pay  for  the  carriage.  The  only  difference 
between  the  present  case  and  Shepard  v.  de  Bernales  is,  that  in  the 
latter  there  was  an  express  contract  by  charter-party/' 

The  cases  of  Tapley  v.  Martens  and  Marsh  v.  Pedder,  in  which  the 
master,  having  taken  a  bill  of  exchange  for  the  freight,  sued,  after  its 
dishonour,  the  owner  of  the  goods,  must  not  be  understood  as  trench- 
ing upon  the  general  principle  established  in  several  cases,  that  if  a 
creditor  entitled  to  immediate  payment  voluntarily  and  for  his  own 
convenience  take  a  bill  of  exchange  on  a  third  person  for  his  debt,  he 
must  abide  the  hazard  of  such  security  (n).  In  Tapley  v.  Martens, 
where  the  bill  was  drawn  upon  the  merchant,  but  not  accepted  by  him, 
Lord  Kenyon  seemed  disposed  to  concede,  that  if  the  master  had  taken 
it  for  his  own  accommodation,  it  would  have  altered  the  case.  In 
Marsh  v.  Pedder,  Chief  Justice  Gibbs  expressly  says,  "  If  the  party 
having  the  offer  of  cash,  merely  for  his  own  accommodation  prefers  a 
bill  of  exchange,  upon  that  he  must  seek  his  remedy.  Here  it  is  not 
stated,  nor  is  it  to  be  supposed,  that  any  offer  to  pay  the  whole  of  the 
freight  in  cash  was  ever  made  to  him  •"  and  this  doctrine  was  expressly 
acted  upon  in  the  recent  case  of  Strong  v.  Hart  (o) .  The  master  and 
part-owner  of  the  ship  Atlantic,  having  carried  a  cargo  from  St.  John's, 
Newfoundland,  to  Bilboa,  and  delivered  it  there  to  the  consignees 
under  a  bill  of  lading  making  the  cargo  deliverable  to  the  consignor 
or  his  assigns,  he  or  they  paying  freight  for  the  same,  took  a  bill  for 


(/)  5  B.  &  Ad.  521.  (0)  6  B.  &  C.  160.  See  also  Anderson 

fm)  At  that  time  one  of  the  judges  of  the  v.  Hillies,  21  L.  J.  C.  P.  150,  in  which  the 

court  of  King's  Bench.  owners  were  held  to  be  bound  pro  tanto  by 

(n)  Everett  v.  Collins,  2  Campb.  515;  a  payment  at  the  request  of  the  master,  who 

Smith  v.  Ferrard,  7  B.  &  C,   19;  Robinson  was  a  co-owner  of  part  of  the  freight,  to  a 

v.  Read,  9  B.  &  C.  449,  third  person. 
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the  freight  on  the  agent  of  the  consignees,  and  on  its  dishonour 
sued  the  consignor.  No  direct  evidence  was  given  to  show 
whether  the  master  demanded  payment  in  cash  and  took  the  bill, 
because  he  could  not  obtain  such  payment,  or  preferred  taking  the 
bill  as  more  convenient.  Lord  Tenterden  told  the  jury,  that  if  they 
thought  the  master  took  the  bill  voluntarily  and  for  his  own  conve- 
nience, without  insisting  upon  payment  in  cash,  they  were  to  find  for 
the  defendants ;  but  if  they  thought  the  master  took  the  bill  because 
he  could  not  obtain  payment  in  cash,  to  find  for  the  plaintiffs. 

The  court,  on  a  motion  for  a  new  trial,  approved  of  this  direction. 

The  master,  however,  having  no  lien  on  the  freight  for  his  wages, 
has  no  right  as  against  his  owners  to  receive  it,  but  only  as  their  ser- 
vant (p),  and  payment  of  the  freight  to  the  owners  on  their  demand 
will  be  a  discharge  against  a  claim  by  the  master,  not  only  in  the  case 
of  goods  brought  in  a  general  ship,  but  also  in  the  case  of  an  agree- 
ment not  under  seal,  made  between  the  master  and  the  charterer,  and 
although  the  master  may  have  previously  given  notice  to  the  charterer 
not  to  pay  the  freight  to  any  person  but  himself  (q) . 

Payment  to  the  absolute  owner  in  discharge  of  his  lien  for  freight 
is  available  against  a  sub -charterer,  with  whom  the  merchant  may 
have  contracted  for  their  carriage,  and  the  owner  in  such  case  can 
only  claim  the  rate  of  freight  agreed  upon  between  himself  and  the 
charterer.  Thus,  in  the  case  of  Mitchenson  v.  Begbie  (r),  the  plaintiff 
by  charter-party  agreed  with  G.  to  convey  corn  at  4s.  6d.  a  quarter. 
G.  made  a  sub-charter  with  S.,  who  consigned  corn  to  the  defendants 
under  bills  of  lading,  by  which  they  were  to  pay  6s.  a  quarter  freight, 
and  gave  them  notice  to  retain  Is.  6d.  a  quarter  for  him.  The  plaintiff 
sought  to  recover  freight  at  6s.  per  quarter,  but  the  Court  of  Common 
Pleas  held  that  he  was  only  entitled  to  the  smaller  rate ;  and  Tindal, 
C.  J.,  said,  "  The  plaintiff  has  no  more  right  to  the  sum  bargained 
for  under  the  second  contract,  than  a  lessor  would  have  to  claim  from 
an  uiider-lessee  a  higher  rent  reserved  by  the  lessee/'  Where  by  the 
terms  of  a  charter-party  the  shipowner  stipulated  for  the  highest 
freight  which  he  could  prove  to  have  been  paid  for  ships  on  the  same 
voyage,  when  the  vessel  passed  Elsinore,  it  was  held  that  proof  of  the 
highest  freight  previous  to  action  brought  was  not  a  condition  prece- 
dent to  suing  for  it,  and  that  the  words  "he  could  prove/'  meant  " he 
might  be  able  to  prove  "  (s) . 


4.   When  a  Contract  to  pay  Freight  may  be  implied  against  the  Receiver 
of  Goods  under  the  usual  Bill  of  Lading. 

The  receipt  of  goods  by  a  general  ship  under  the  usual  bill  of  lading 
(by  which  it  is  expressed  that  they  are  to  be  delivered  to  the  con- 


(/>)  Smith  v.  Plummery  1  B.  &  A.  575.  (s)  Gether  v.    Capper,   24  L.  J.  C.  P. 

(q)  Atkinson   v.    Cotesworth,  3  B.  &  C.  69;   affirmed  in  error,  25  L.  J.  C.  P.  260; 

647.  18  C.  B.  366. 
(r)  9  Bing.  190. 
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signee  or  his  assigns,  he  or  they  paying  freight  for  them),  is  evidence 
of  a  contract  by  the  person  so  receiving  them  to  pay  the  freight  due 
upon  them  (t) .  There  is  no  assignment  of  contract,  no  shifting  of 
liability.  The  receiver  of  the  goods  is  an  original  contractor  to  pay 
the  freight  of  them.  A  man  who  obtains  goods  as  the  holder  of  an 
instrument,  by  which  his  right  to  claim  them  is  conditioned  on  the 
payment  by  him  of  the  charges  to  which  they  are  therein  stated  to  be 
subject,  cannot  complain  if  his  own  conduct  be  thought  to  raise  an 
inference  that  he  undertook  to  pay  such  charges.  In  like  manner,  a 
course  of  dealing  between  parties  may  be  evidence  of  such  an  engage- 
ment (u).  But  no  such  contract  can  be  implied  against  a  consignee, 
who,  not  having  himself  received  the  goods,  has,  by  endorsing  the  bill 
of  lading,  enabled  his  endorsee  to  receive  them  (v) .  "  The  consignee," 
said  Baron  Parke  (w),  "  is  primd  facie  the  owner  of  the  goods ;  but  if 
he  be  not,  he  is  not  liable  simpliciter  as  consignee,  except  on  a  new 
contract  to  pay  the  freight.  That  is  evidenced  in  ordinary  cases  by 
the  bill  of  lading.  -I  accede  to  the  decision  in  Wilson  v.  Kymer,  that 
the  same  evidence  may  be  deduced  from  the  previous  dealings 
between  the  parties.  If  the  goods  have  always  been  delivered  011 
payment  of  freight  by  the  defendant,  that  is  evidence  that  in  the  par- 
ticular case  he  agreed  to  pay  it."  "  It  is  not,"  said  Lord  Tenterden 
(in  another  case)  (x) ,  "  the  mere  receipt  of  goods  by  a  person  who  is 
not  the  owner  of  them,  with  the  knowledge  that  they  are  subject  to 
a  charge,  that  will  bind  him  to  pay  it ;  but  if  such  a  person  receive 
the  goods,  in  pursuance  of  a  bill  of  lading,  making  the  payment  of 
such  charge  a  condition  precedent  to  their  delivery,  or  if  he  have 
notice  from  the  master  that  if  he  takes  the  goods  he  must  take  them 
subject  to  the  charge,  he  will  be  liable  for  it."  And  in  one  case  (y), 
the  receipt  of  goods  under  a  bill  of  lading  by  which  the  goods  were 
made  deliverable  to  consignees  by  name,  but  not  to  their  assigns,  was 
considered  by  Lord  Tenterden  to  be  evidence  of  an  agreement  by 
persons,  not  the  consignees,  who  received  them,  to  pay  the  freight  due 
upon  them  (z) . 

(t)  Dougal  v.  Kemble,  3  Bing.  383.  possession  of  the  goods.  The  defendants 
Roberts  v.  Holt,  2  Show.  443.  Moorsom  were  held  not  liable  for  the  freight — not 
v.  Kymer f  2  M.  &  S.  303.  on  the  original  contract  for  the  convey- 
(tt)  Wilson  v.  Kymer,  1  M.  &  S.  157.  ance  of  the  goods,  for  they  were  not  the 
(«)  Tobin  v.  Crawford,  5  M.  &  W.  235.  shippers  of  them  ;  not  on  the  bill  of  lading, 
Goods  were  shipped  at  Bombay  on  board  a  because  they  were  not  the  persons  who,  re- 
ship  of  the  plaintiff,  a  shipowner  in  Liver-  ceiving  the  goods  under  it,  undertook  to  be 
pool,  and  by  the  bill  of  lading  were  to  be  bound  by  the  terms  on  which  they  were  to 
delivered  unto  order,  or  to  his  or  their  be  delivered.  It  had  been  otherwise  if  proof 
assigns  on  paying  freight  for  the  same,  had  been  given  of  an  authority  from  the  de- 
The  bill  of  lading  was  endorsed  by  the  ship-  fendants  to  C.  and  Co.  to  undertake  to  pay 
per,  and  forwarded  to  the  defendants,  East  freight  for  the  defendants  in  futuro,  for  then 
Indian  agents  in  London,  who  endorsed  it  the  defendants  would  have  been  liable  on 
in  blank  to  C.  and  Co.,  their  factors  in  Li-  their  contract  entered  into  for  them  by  their 
verpool.  On  the  arrival  of  the  goods  at  agents. 

Liverpool,   C.  and  Co.  presented  the  bill  of  (w)  Coleman  v.  Lambert,  5  M.  &  W.  502. 

lading  to   the   plaintiff,   and    obtained  the  (x)  Scaife  v.  Tobin,  3  B.  &  Adol.  523. 

goods.  The  plaintiff  debited  C.  and  Co.  with  (y)  Renteria  v.  Ruding,  M.  &  M.  511. 

the  freight.     C.  and  Co.  became  bankrupt  (z)  In  the  case  of  Drew  v.  Bird,  M.  &  M. 

without  having  paid  the  freight,  whereupon  157,   Lord    Tenterden  is  reported  to  have 

the  defendants  claimed  from  them  and  took  expressed   an  opinion  at   Nisi   Prius,  that 
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But  a  person  who  is  only  an  agent  for  the  consignor,  and  who  is 
known  to  the  master  to  be  acting  in  that  character,  does  not  make 
himself  personally  answerable  for  the  freight  by  receiving  the  goods, 
although  he  also  enters  them  in  his  own  name  at  the  Custom-house  (a) . 
In  a  case  where  the  consignee,  known  as  such  to  the  master,  sold  the 
goods  before  they  were  landed,  and  the  buyer  received  them,  and 
entered  them  in  his  own  name  at  the  Custom-house,  it  was  once  held 
by  Lord  Kenyon,  that  the  consignee  only,  and  not  the  buyer,  could 
be  sued  for  the  freight  (b),  and  this  opinion  seems  to  have  been 
adopted  by  Lord  Stowell  in  the  decision  of  a  cause  before  him  (c). 
But  the  point  having  been  since  more  maturely  considered,  it  has 
been  decided,  that  although  there  be  no  original  privity  of  contract  be- 
tween the  purchasers  from  consignees  and  the  owner,  yet  the  taking 
of  goods  by  purchasers  under  a  bill  of  lading  is  evidence  of  a  new 
agreement  by  them,  as  the  ultimate  appointees  of  the  shippers,  to  pay 
the  freight  for  the  carriage  of  the  goods,  the  delivery  being  stipulated 
with  the  shippers  to  be  made  to  the  consignees  named  in  the  bill  of 
lading  or  their  assigns,  he  or  they  paying  the  freight  for  the  same  (d) . 
And  this  opinion  seems  consonant  to  sound  reason ;  for  if  a  person 
accepts  anything  which  he  knows  to  be  subject  to  a  duty  or  charge, 
it  is  rational  to  conclude  that  he  means  to  take  the  duty  or  charge 
upon  himself;  and  the  law  may  very  well  imply  a  promise  to  perform 
what  he  so  takes  upon  himself  (e) . 

But,  on  the  other  hand,  if  the  endorsees  of  a  bill  of  lading  obtain 
goods  not  under  the  bill  of  lading,  but  under  an  order  signed  by  the 
consignees  for  that  purpose,  this  is  not  sufficient  ground  to  raise  an 
implied  assumpsit  on  their  part  to  pay  the  freight,  even  although  the 
goods  be  entered  at  the  Custom-house  in  their  name,  unless  it  appear 
from  previous  dealings  that  they  were  in  the  habit  of  receiving 
goods  in  the  same  manner,  and  paying  freight  for  them,  which  will 
be  considered  sufficient  to  raise  such  an  implied  promise  (f) .  And 
the  endorsee  of  a  bill  of  lading,  making  goods  deliverable  to  order  or 
assigns,  on  payment  of  freight,  although  he  has  paid  over  the  pro- 


where  there  is  no  charter-party,  and  the  con-         (d)  Cock  v.  Taylor  and  another,  13  East, 

signee  is,  by  the  terms  of  the  bill,  to  pay  399,  per  Lord  Ellenborough.  See  also  Scaife 

freight,  the    shipper   is    not    liable.      The  v.  Tobin,  3  B.  &  Adol.  523,  as  to  general 

decision  in  Domett  v.  Beckford  has  been  average.     And  see  Sanders  v.  Vanzeller,  4 

thought  inconsistent  with  this  opinion,  but  Q.  B.  288  ;  Kemp  v.   Clark,  12  Q.  B.  647  ; 

I  do  not  see  that  it  is  so,  unless  it  be  assumed  Stindt  v,  Roberts,  17  L.  J.  Q.  B.  166. 
that  the  shipper  in  the  case  of  Drew  v.  Bird          (e)  See  Mitchenson  v.  Nicoll,  7  Exch. 

was  the  owner  of  the  goods.     See  the  obser-  929,  in  which  it  was  held  that  the  defen- 

vations  of  Mr.  Baron  Parke  in   the  case  of  dant,  who  had  chartered  a  ship  to  bring  a 

Domett  v.   Beckford;  and   in   Sanders  v.  full  and  complete  cargo  at  a  sum  per  ton, 

Vanzeller,  4  Q.  B.  288.     And  see  also  Mr.  and  whose  agents  without  his  authority  filled 

Smith's  observations  on  these  cases  in  his  the  cabin  with  goods,  was,  by  taking  to  them 

Compendium  of  Mercantile  Law,  p.  287.  and  charging  the  shippers  with  their  freight, 

(a)  Ward  v.  Felton,    1   East,  507 ;  and  himself   bound    to   pay   the   current   cabin 
the  late  case  of  Amos  v.  Temperley,  8  M.  &  freight  for  them. 

W.  798.  (/)   Wilson  and  others  v.  Kymer  and 

(b)  Artaza  v.  Smallpiece,  1  Esp.  N.  P.  C.  others,  1  M.  &  S.  157. 
23. 

(c)  The  Theresa  Bonita,  De  Jong,  4  Rob. 
Ad.  Rep.  236. 
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ceeds  of  the  goods  to  the  person  who  endorsed  the  bill  of  lading  to 
him  before  being  called  upon  to  pay  the  freight,  will  still  be  liable 
for  it  (d). 

In  these  several  cases,  the  owner  is  not  stated  to  have  made  any 
express  stipulation  for  the  payment  of  freight,  under  a  charter-party, 
and  the  bill  of  lading  was  the  only  contract ;  but  where  there  is  a 
clear  original  contract  under  seal,  and  the  endorsees  of  the  bill  of 
lading,  for  valuable  consideration,  do  not  stipulate  at  the  time  of 
receiving  the  goods  to  pay  the  freight,  as  the  law  will  not  raise  an 
implied  promise  from  the  mere  receipt  of  the  goods,  where  there  is 
such  an  express  agreement  between  the  owner  and  charterer,  an 
endorsee,  under  such  circumstances,  is  not  liable  for  freight  (e) .  An 
action  grounded  upon  a  supposed  implied  promise  of  this  kind  was 
brought  against  three  persons,  who,  being  in  partnership,  caused 
goods  to  be  sent  from  abroad  in  the  name  of  another  person,  to  which 
other  person  the  bill  of  lading  was  made  out.  Before  the  arrival  of 
the  goods,  the  defendants  dissolved  their  partnership,  and  made  an 
assignment  of  all  their  effects  to  a  trustee  for  the  benefit  of  their 
creditors,  whom  the  trustee  covenanted  to  indemnify  against  all 
deficiency.  The  trustee  then  employed  two  of  the  defendants  as 
importers  of  the  cargo  under  him,  excluding  the  third  defendant; 
and  these  two  acting  under  the  trustee,  the  cargo  was  delivered.  It 
was  decided  that  an  implied  promise  to  pay  the  freight  could  not, 
under  these  peculiar  circumstances,  be  raised  against  all  the  three, 
one  of  them  not  having  actually  received  the  goods,  nor  being  other- 
wise interested  in  them,  than  as  a  remote  cestuique  trust,  upon  the 
improbable  contingency  that  the  partnership  effects  would  be  more 
than  sufficient  to  discharge  the  partnership  debts.  And  the  plaintiff 
failed  in  his  suit  (/) . 

In  the  ease  of  Sanders  v.  Vanzeller  (g) ,  goods  conveyed  by  a  ship 
under  a  memorandum  of  charter  were  made  deliverable  by  bills  of 
lading  to  the  consignees,  or  their  assigns,  he  or  they  paying  freight  for 
the  same  as  per  charter-party.  The  defendant  obtained  possession 
of  the  goods  under  the  bill  of  lading,  and  was  sued  in  indebitatus 
assumpsit  for  the  freight.  These  facts  having  been  stated  in  a  special 
verdict,  the  Court  of  Queen's  Bench  decided  that  the  acceptance 
under  the  bill  of  lading  of  the  goods  by  the  defendant  did  not  raise, 
as  an  inference  in  law,  a  contract  by  him  to  pay  freight,  and  that 
although  it  might  be  evidence  to  a  jury  (stronger  or  weaker  according 
to  other  circumstances)  of  such  a  contract,  the  court  was  not  at 
liberty  to  infer  what  had  not  been  expressly  found  (h) . 


(d)  Sell   and    another  v.    Kymer    and  (f)  Finder   v.    Wilks  and  two  others 
others,    5    Taunt.    477;     1    Marsh.    146;  5  Taunt.  612;  1  Marsh.  249. 

3  Campb.  545.  (g)  2  Gale  &  Dav.  p.  244 ;    affirmed  in 

(e)  Moorsom  and  another  v.  Kymer  and  the  Exchequer  Chamber,  4  Q.  B.  278. 
others,  2  M.  &  S.  333.     See  the  observa-^  (h)  Judge  Story  (American  edition,  p.  286) 
lions  of  Tindal,  C.  J.,  on  these  cases,  deli-  has   the    following    observations    on    these 
vering  judgment  in  the  Exchequer  Chamber  cases:  "  In  both  the  classes  of  cases  above 
in  the  case  of  Vanzeller  v.  Sanders,  4  Q.  B.  referred   to— viz.,    those    standing   upon   a 
Rep,  278.  charter-party,    as    well   as   those   standing 
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So  where  by  a  charter-party  the  captain  was  to  deliver  his  cargo 
"  conformably  to  the  signed  bills  of  lading  against  payment  of 
freight,  the  freight  to  be  paid  on  delivery  of  the  cargo/'  and  the 
charterers  loaded  on  board  the  ship  a  cargo  of  wheat,  the  bill  of 
lading  making  the  wheat  deliverable  on  "  paying  freight  for  the  said 
goods  as  per  charter-party ;"  it  was  held  that  the  master  was  not 
entitled  to  insist  on  payment  by  the  indorsee  of  the  bill  of  lading,  of 
freight  of  part  of  the  goods  delivered  by  him ;  that  no  contract  arises 
on  the  part  of  an  indorsee  of  a  bill  of  lading  under  a  charter-party  to 
pay  freight  for  the  cargo,  from  presenting  the  bill  of  lading  and 
claiming  the  goods,  and  that  the  freight  was  not  due  until  the  cargo 
was  delivered  (i). 


5.  Equivalent  Recompense  in  the  Nature  of  Freight,  to  which  (Freight 
not  having  been  earned)  the  Shipowner  is  in  some  Cases  entitled. 

In  some  cases  freight  is  to  be  paid,  or  rather  an  equivalent  recom- 
pense made  to  the  owners,  although  the  goods  have  not  been  deli- 
vered at  the  place  of  destination,  and  so  the  contract  for  conveyance 
not  strictly  performed.  Thus,  if  part  of  the  cargo  be  thrown 


upon  a  common  bill  of  lading  alone — it 
seems  to  have  been  thought,  that  if  the 
charterer  or  consignor  was  originally  liable 
for  the  freight,  either  from  an  express  con- 
tract to  pay  it,  or  from  legal  liability  as 
the  known  owner  of  the  goods  to  pay  it, 
there  would  arise  no  auxiliary  original  con- 
tract between  the  consignee  and  the  ship- 
owner for  the  freight.  If  the  master  were  to 
refuse  to  deliver  the  goods  without  an  ex- 
press promise  of  a  consignee,  in  such  a  case, 
to  pay  the  freight,  not  choosing  to  rely  solely 
on  the  solvency  or  contract  of  the  charterer 
or  consignor,  would  there  be  any  legal  diffi- 
culty in  enforcing  it?  If  not,  in  what 
respect  does  such  an  express  contract  differ 
from  that  which,  in  the  language  of  Chief 
Justice  Best  (in  Dottgal  v.  Kemble),  arises  in 
such  case  by  implication  from  the  receipt  of 
the  goods  ?  The  contract  of  the  consignor 
and  consignee  are  not  inconsistent  with  each 
other  ;  each  is  an  original  contract,  and  has 
a  sufficient  consideration  to  support  it 
(Moorsom  v.  Kymer,  2  M.  &  S.  303).  In 
Barker  v.  Haven  (17  Johns.  Rep.  234),  it 
was  held  by  the  court,  that  where  the  goods 
are  owned  by  the  consignor,  and  shipped  on 
his  account  and  for  his  benefit,  if  the  master, 
on  a  delivery,  does  not  obtain  the  freight 
from  the  consignee,  under  the  common 
clause  in  the  bill  of  lading,  he  is  en- 
titled to  recover  it  from  the  consignor ;  but 
that  it  will  be  otherwise  if  the  goods  were 
shipped  on  the  account  and  for  the  benefit 
of  the  consignee.  The  court  also  seemed  to 
think  it  was  in  all  cases  the  master's  duty  to 


endeavour  to  procure  the  freight  from  the 
consignee :  if  so,  would  it  not  be  a  depar- 
ture from  that  duty  to  deliver  the  goods 
without  an  express  er  implied  promise  from 
the  consignee  to  pay  freight?"  And  see 
ante,  pp.  266, 297,  and  18  &  19  Viet.  e.  Ill, 
s.  1. 

(i)  Holler  v.  Young,  5  E.  &  B.  955; 
25  L.  J.  (N.  S.)  Q.  B.  94.  A  ship  having 
been  chartered  for  a  lump  sum,  "  the  cap- 
tain to  sign  bills  of  lading  at  more  or  less 
freight  without  prejudice  to  this  agreement, 
a  merchant  who  had  put  goods  on  board  for 
which  the  master  signed  a  bill  of  lading  not 
specifying  any  amount  of  freight,  but 
making  them  deliverable  to  the  defendants, 
they  paying  freight  according  to  contract 
with  the  charterer,"  informed  them  by  letter, 
enclosing  the  bill  of  lading,  that  he  had 
given  an  order  on  them  to  the  charterer  to 
pay  freight  at  a  rate  exceeding  the  amount 
to  which,  according  to  the  proportion  which 
the  goods  bore  to  the  whole  cargo,  they 
would  have  been  liable  under  the  charter- 
party.  The  defendants  having  received  the 
goods  and  refused  to  pay  the  freight  to  the 
charterer's  agent  under  the  shipper's  order, 
unless  an  allowance  was  made  to  them  for 
damage,  it  was  held  that  there  was  no  evidence 
from  which  a  contract  to  pay  freight  to  the 
shipowners  could  be  inferred,  and  that  they 
were  not  liable  to  an  action  for  it  at  the  suit 
of  the  master  to  whom  the  full  freight  under 
the  charter-party  had  been  paid.  Zuilchen- 
bart  v  Henderson,  9  Exch.  722 ;  23  L.  J. 
Exch.  (N.  S.)  234. 
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overboard  for  the  necessary  preservation  of  the  ship  and  the  re- 
mainder of  the  goods,  and  the  ship  afterwards  reach  the  place  of 
destination  (/),  the  value  of  this  part  is  to  be  answered  to  the 
merchant  by  way  of  general  average,  and  the  value  of  the  freight 
thereof  allowed  to  the  owner  in  the  manner  that  will  be  explained 
hereafter.  So  if  the  master  be  compelled  by  necessity  to  sell  a  part 
of  the  cargo  for  victuals  or  repairs,  the  owners  must  pay  to  the 
merchant  the  price  which  the  goods  would  have  fetched  at  the  place 
of  destination,  and,  therefore,  are  allowed  to  charge  the  merchant 
with  the  money  that  would  have  been  due,  if  they  had  been  con- 
veyed thither  (k) . 

The  French  ordinance  also  directs  the  payment  of  freight  in 
another  instance,  which  I  do  not  find  provided  for  in  any  other 
ordinance,  or  mentioned  by  any  author,  except  with  reference  to  this 
particular  article  of  the  French  ordinance,  which  is  as  follows  :  "  If  it 
happen  that  commerce  be  prohibited  with  the  country  to  which  a  ship 
is  in  the  course  of  sailing  (en  route) ,  and  the  ship  be  obliged  to  return 
with  its  lading,  there  shall  be  due  only  the  freight  outward,  although 
the  ship  be  hired  out  and  home"  (/) .  This  article  is  also  repeated  in 
the  Code  de  Commerce.  The  commentators  on  this  article  agree  that 
the  freight  outward  must  be  paid,  if  the  ship  be  freighted  outward 
only(m)  ;  and  Valin  says,  that  nothing  can  be  more  just,  for  this  is 
casus  fortuitus  proceeding  from  a  vis  major,  against  which  neither 
owner  nor  merchant  has  warranted ;  it  is  quite  enough  that  the  mer- 
chant should  pay  freight  for  the  outward  voyage  already  commenced, 
so  as  to  make  division  of  the  loss  between  him  and  the  master  of  the 
ship  (n) . 


6.  Freight  on  Illegal  Voyages. 

Freight  is  the  reward  which  the  law  entitles  a  person  to  recover 
for  bringing  goods  lawfully  upon  a  legal  voyage.  If  the  voyage  be 
illegal  by  reason  of  the  goods  being  contraband,  or  for  any  other 
cause,  freight  cannot  be  recovered.  During  the  late  wars,  licenses 
were  frequently  granted  by  the  British  government  for  voyages  and 
importations  which  would  otherwise  have  been  illegal.  The  duration 
of  these  licenses  was  usually  limited.  In  general,  if  the  voyage  was 
begun  before  the  expiration  of  the  limited  time,  though  not  completed 
until  afterwards,  the  voyage  was  considered  as  legal.  But  in  a  case 


O")  Roccus,  not.  89.  French  Ordin.  liv.  3,  the  French,  it  has  been  decided  in  the 

tit.  3,  Fret,  art.  13.  American  courts,  that  where  the  ship 

(k)  French  Ordin.  liv.  3,  tit.  3,  Fret,  art.  arrived  at  the  port  of  destination,  but  was 

14.  Ordin.  of  Wisbuy,  arts.  35,  69 ;  ante,  prohibited  by  the  government  from  landing 

part  4,  ch.  4,  p.  324.  Code  de  Com.  her  cargo,  and  making  an  entry,  the  freight 

art.  298.  of  the  voyage  was  earned  in  the  same  manner 

(I)  French  Ordin.  liv.  3,  tit.  3,  Fret,  as  if  the  cargo  were  delivered.  Morgan  v. 

art.  15.  Code  de  Com.  art.  299.  North  America  Insurance  Company, 

(m)  Valin,  torn.  1,  p.  657.  Pothier,  4  Balls.  Rep.  455;  Judge  Story's  note, 

Charte-partie,  num.  69.  Amer.  edit.  288. 

(n)  In  conformity  with  this  doctrine  of 
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where,  in  consequence  of  an  embargo  in  a  French  port,  the  voyage 
was  not  begun  until  some  time  after  the  expiration  of  the  license,  it 
was  held  that  the  freight  could  not  be  recovered,  although  by  an 
order  of  council,  the  freighter  was  permitted  to  land  the  cargo,  upon 
condition  of  exporting  it  again  immediately,  this  permission  not 
being  considered  to  legalize  the  voyage  by  implication,  nor  to  have 
the  effect  of  a  continuation  of  the  license  (o). 

In  another  case,  in  an  action  brought  by  the  master  of  a  foreign 
ship  for  the  freight  of  goods  imported  into  this  country,  it  appeared 
in  evidence  that  on  the  ship's  arrival  with  the  cargo,  the  merchant 
entered  her  at  the  custom-house,  and  a  delivery  of  the  cargo  in  his 
name  was  commenced  by  him ;  but  on  the  following  day  the  ship  and 
cargo  were  seized  by  the  the  revenue  officers,  on  suspicion  that  the 
ship  was  not  Prussian  built,  and  therefore  not  capable,  under  the 
Navigation  Act  (p),  of  importing  the  produce  of  that  country  into 
England.  The  Treasury,  on  petition  presented  on  behalf  of  the 
master  and  owners,  and  with  the  concurrence  of  the  merchant, 
ordered  the  ship  to  be  restored,  on  condition  that  the  cargo  should  be 
landed  and  warehoused  for  a  limited  time  for  exportation  only,  and 
on  payment  of  a  sum  as  satisfaction  to  the  seizing  officers.  This 
sum  the  master  paid,  and  the  merchant  accepted  and  exported  the 
cargo.  It  was  clear  that,  supposing  the  voyage  to  be  illegal,  the 
freight  could  not  be  recovered,  and  the  conduct  of  the  master  was 
held  to  be  sufficient  proof  of  the  illegality,  although  the  ship  had  not 
been  condemned  (q) . 


7.  Whether  Damaged  Goods  are  exempt  from  Freight ,  or  may  be 
abandoned  for  it. 

As  it  may  frequently  happen  that  goods  brought  in  specie  to  the 
place  of  destination  may  be  so  deteriorated  during  the  course  of  the 
voyage  as  to  be  of  no  value  to  the  merchant,  it  is  important  to  con- 
sider whether  the  merchant  is  bound  to  pay  the  freight  under  such 
circumstances ;  or,  to  state  the  question  more  correctly,  whether  he  is 
bound  to  receive  the  goods,  or  is  at  liberty  to  abandon  them  for  the 
freight.  We  have  already  seen,  in  the  case  of  an  East  India  ship, 
that  the  Company  (the  merchants)  were  held  liable  to  pay  the  freight 
of  a  quantity  of  pepper  delivered  to  and  received  by  them,  although 
greatly  damaged  by  a  peril  of  the  sea ;  and  that  the  owners  were  not 
answerable  for  the  expense  incurred  in  endeavouring  to  remove  the 
injury  occasioned  by  the  salt  water  (r).  And  in  another  case,  that 
will  be  mentioned  hereafter,  the  merchant  was  held  liable  to  pay  the 
freight  of  tobacco  saved  from  shipwreck,  and  accepted  by  him, 
although  part  was  so  much  damaged  as  to  be  of  no  value  (5) . 

Upon  this  question,  as  to  the  right  of  the  merchant  to  abandon  his 
goods  when  brought  to  the  place  of  destination,  and  by  so  doing  to 
discharge  himself  from  the  freight,  different  doctrines  and  opinions 

(o)  Midler  v.  Gernon,  3  Taunt.  394.  (r)  Hothnm  and  others  v.  East  India 

(p)   12  Car.  2,  c  18,  B.  8,  Appendix.  Company,  Doug.  272. 

(g)  Blank  v.  Solly  and  another,  8  Taunt.  (.«)  Lutwidge  and  another  v.  Grey  and 

89,  and  1  13.  Mo.  631.  others,  post,  sect.  8  of  this  chapter. 
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have  prevailed,  and  there  is  no  judicial  decision  in  our  books; 
although  in  some  cases  between  the  merchant  and  his  insurer  it  has 
been  admitted  that  the  freight  was  payable,  notwithstanding  the 
goods  were  so  much  damaged  that  their  value  fell  short  of  its 
amount  (/) .  But  it  is  necessary  to  distinguish  the  causes  from  which 
the  deterioration  may  have  proceeded.  If  it  have  proceeded  from  the 
fault  of  the  master  or  mariners,  the  merchant  is  entitled  to  a  com- 
pensation, and  may  recover  it  by  an  action  at  law  against  the  owners 
or  master ;  but  if  he  has  received  the  goods,  he  cannot  insist  upon  the 
damage  as  a  defence  to  an  action  brought  against  himself  for  the 
freight,  even  although  he  has  offered  to  return  them  (u) .  And  in 
general,  the  right  and  true  delivery  of  goods,  upon  which  freight  is 
made  payable  by  the  terms  of  a  charter-party,  or  bill  of  lading, 
means  only  a  delivery  of  the  entire  quantity  of  chests  or  bales ;  if  the 
goods  have  been  damaged  by  the  fault  of  the  master  or  crew  in  the 
voyage,  the  remedy  for  the  merchant,  who  has  received  them,  is  an 
action  for  the  damage  (v) .  On  the  other  hand,  if  the  deterioration 
have  proceeded  from  an  intrinsic  principle  of  decay  naturally  inherent 
in  the  commodity  itself,  whether  active  in  every  situation,  or  only  in 
the  confinement  and  closeness  of  a  ship,  the  merchant  must  bear  the 
loss,  as  well  as  pay  the  freight ;  for  the  master  and  owners  are  in  no 
fault,  nor  does  their  contract  contain  any  insurance  or  warranty 
against  such  an  event.  And  to  this  point  there  is  a  direct  authority 
in.  the  treatise  called  "  The  Guidon."  The  author,  having  mentioned 
several  cases  of  abandonment,  as  between  the  merchant  and  the 
insurer,  goes  on  thus :  "  In  like  manner,  the  merchant  cannot 
abandon  the  goods  hereinbefore  mentioned — viz.,  fruit,  salt,  corn, 
victuals,  &c. — to  the  master  of  the  ship  for  his  freight,  if  the  deterio- 
ration has  proceeded  from  natural  decay,  or  from  the  great  diminu- 
tion of  price  that  takes  place  at  the  end  of  particular  seasons,  as  in 
figs,  grapes,  and  herrings,  after  Easter;  or  by  reason  of  an  over- 
abundant supply  of  the  market,  as  in  corn,  wine,  or  salt,  although  in 
salt  a  different  practice  formerly  prevailed,  which  is  contrary  to 
reason,  if  the  option  has  not  been  reserved  by  an  express  clause  in 
the  charter-party "  (w). 

In  the  very  next  article,  however,  of  the  treatise,  we  find  this 
doctrine  :  "  If  goods  contained  in  casks,  as  wine,  oil,  olives,  molasses, 


(t)  Boyfieldv.  Brown,  2  Stra.  1065  ;  and         (v)  Davidson  v.  Gwynne,  12  East.  381. 

Mason  v.  Skurry,  Park,  160;  Marsh.  143.  See  also  Shields  v.  Davis,  4  Carapb.  119, 

(u)  Mills  and  others  v.  Bainbridge  and  and  6  Taunt.  65.  Although  the  goods  be 
others,  Guildhall,  Dec.  20th,  1804,  before  so  damaged  as  to  be  of  less  value  than  their 
Lord  Ellen  borough,  Ch.  J.  His  lordship  freight,  see  Dakin  v.  Oxley,  15  C.  B. 
intimated,  that  if  the  merchants  had  refused  (N.  S.)  646,  where  this  paragraph,  which 
to  receive  the  cargo  on  the  ground  of  damage  may  be  found  in  the  first  edition  (A.D.  1802), 
so  occasioned,  the  point  would  admit  of  some  is  cited  by  the  learned  counsel  for  the  plain- 
doubt.  In  such  a  case,  the  merchant  would  tiff  as  from  the  text  of  another  treatise.  Nor 
derive  no  benefit  whatever  fr;>m  the  con-  can  a  deduction  from  the  freight  payable  on 
veyance,  nor  would  the  master  have  fulfilled  the  goods  received  be  claimed  in  respect  of 
hi-:  engagement  according  to  the  terms  of  the  goods  which,  though  mentioned  in  the  bill 
bill  of  lading:  queer  e,  therefore,  whether  the  of  lading,  have  not  been  put  on  board, 
master  could  oblige  the  merchant  to*  pay  the  Meyer  v.  Dresser,  16  C.  B.  (N.  S.)  646. 
freight;  See  Basten  v.  Butter,  7  East.  478.  (to)  Guidon,  ch.  7,  arts.  7,  10. 
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and  others  of  the  like  sort,  have  leaked  to  such  an  extent  that  the 
casks  are  empty,  or  nearly  empty,  the  merchant  may  abandon  them 
for  the  freight  before  they  are  landed  :  therefore  masters  should  take 
care  when  they  receive  casks,  to  see  that  they  be  well  hooped,  and 
in  good  condition.  It  is  true,  that  if,  by  tempest,  the  casks  have 
been  so  pressed  that  they  have  thrown  out  their  bottoms,  have  been 
beaten  in,  and  burst,  provided  there  have  been  no  fault  in  the 
stowage,  the  loss  shall  be  an  average  against  the  insurers :  the 
master  shall  lose  his  freight "  (x) . 

From  the  words  of  this  article  it  appears  very  clearly,  that,  in  the 
opinion  of  the  author,  the  merchant  might  abandon  articles  of  this 
description,  although  the  leakage  were  not  occasioned  by  perils  of 
the  sea. 

In  the  work  of  Molloy  (y) ,  however,  we  find  the  following  clauses  : 
"  If  freight  be  taken  for  one  hundred  tons  of  wine,  and  twenty  of 
them  leak  out,  so  that  there  is  not  above  eight  inches  from  the  bung 
upwards,  yet  the  freight  becomes  due.  One  reason  is,  because  from 
that  gauge  the  King  becomes  entitled  to  custom.  But  if  they  be 
under  eight  inches,  by  some  it  is  conceived  to  be  then  in  the  election 
of  the  freighters  to  fling  them  up  to  the  master  for  freight,  and  the 
merchant  is  discharged.  But  most  conceive  otherwise  ;  for  if  it  had 
all  leaked  out  (if  there  was  no  fault  in  the  master),  there  is  no  reason 
the  ship  should  lose  her  freight,  for  the  freight  arises  from  the  tonnage 
taken;  and  if  the  leakage  was  occasioned  through  the  storm,  the 
same  perhaps  may  come  into  an  average.  Besides,  in  Bordeaux  (z], 
the  master  stows  not  the  goods,  but  the  particular  officers  appointed 
for  that  purpose,  quod  nota ;  perhaps  a  special  convention  may  alter 
the  case. 

The  French  ordinance  declares :  c '  That  the  merchant  shall  not 
oblige  the  master  to  take  for  his  freight  goods  diminished  in  price, 
spoilt,  or  deteriorated  by  their  own  vice  or  by  the  perils  of  the  sea"  (a) . 
And  the  very  next  article  is  as  follows  :  "  If  goods  put  into  casks,  as 
wine,  oil,  honey,  or  other  liquors,  have  leaked  out  to  such  an  extent 
that  the  casks  are  empty,  or  nearly  empty,  the  merchant  may  abandon 
them  for  the  freight."  Valin,  in  his  commentary  on  this  last  article, 
observes,  that  it  is  taken  from  the  article  of  "  The  Guidon,"  which  I 
have  just  before  quoted.  He  observes  also  that  by  the  Consolato  del 
Mare  (ch.  202)  the  contrary  is  decided ;  yet  that  by  another  article  of 
the  same  code  (ch.  234)  freight  is  not  due  for  pottery  unless  it  be 
found  entire  at  the  end  of  the  voyage  (b) ;  and  he  considers  this 


(ar)  Guidon,  ch.  7,  art.  11.  (6)  The  sense  of  this  chapter  appears  not 

(y)  Book  2,  ch.  2,  sect.  14.  The  author  to  be  correctly  stated  by  the  learned  corn- 
cites  Boyce  v.  Cole,  Hilary  Terra,  26  &  27  mentator.  The  rule  therein  laid  down  is, 
Car.  2,  in  K.  B. ;  but  I  do  not  find  that  that  if  the  merchant  stows  the  pottery,  he 
case  reported  elsewhere.  must  pay  the  freight  of  what  is  broken  ; 

(z)  See  Cleirac  on  the  llth  art.  of  the  but  if  the  master  stows  it,  he  is,  at  all 

laws  of  Oleron.  events,  to  lose  the  freight  of  what  is  broken  ; 

(a)  French  Ordin.  liv.  3,  tit.  3,  Fret,  and  if  there  has  been  any  fault  in  the  stow- 

arts.  25,  26.  Those  articles  are  repeated  age  or  carriage,  he  must  also  make  good  the 

in  the  Code  de  Com.  art.  310.  damage. 
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article  of  the  ordinance  to  give  the  right  of  abandonment  to  the 
merchant,  in  the  case  of  leakage  happening  as  well  from  the  fault  of 
the  casks  as  from  the  perils  of  the  sea,  and  to  be  an  exception  to  the 
general  rule  laid  down  in  the  article  immediately  preceding.  On  the 
other  hand,  his  countryman  Pothier  controverts  this  opinion,  and 
contends  that  the  article  of  the  ordinance  is  to  be  confined  to  the 
case  of  leakage  occasioned  by  peril  of  the  sea;  in  which  case  he 
considers  the  real  commodity — viz.,  the  contents  of  the  cask — to  be 
absolutely  lost,  as  much  as  if  they  had  been  washed  overboard.  ' ( This 
opinion  of  Valin,"  says  he,  "  appears  to  me  to  be  contrary  to 
principle.  It  is  the  fault  of  the  merchant  if  he  has  put  his  goods 
into  bad  casks :  it  is  Ms  fault  if  they  have  leaked  out,  and  have  not 
arrived  at  the  place  of  destination.  He,  therefore,  ought  to  pay  the 
freight ;  for,  according  to  the  principles  of  the  contract  of  hiring,  the 
hirer  who  by  his  own  act  or  fault  has  not  enjoyed  the  thing  let  to  him 
ought  to  pay  the  hire  as  if  he  had  enjoyed  it.  If  the  letter,  who  has 
been  prevented  from  letting  to  other  persons  the  part  of  his  vessel 
occupied  by  the  bad  casks  should  not  be  paid  the  freight,  he  would 
suffer  for  the  fault  of  the  hirer,  which  is  unjust "  (o) . 

This  argument  of  Pothier  may  show  what  ought  to  have  been 
established  by  the  ordinance,  but  it  by  no  means  proves  that  the 
interpretation  given  by  Valin,  and  which  agrees  with  the  terms  of 
"The  Guidon,"  is  not  the  true  interpretation.  The  rule  was  pro- 
bably introduced  in  early  times  to  prevent  disputes  and  litigation ; 
and  adopted  by  the  framers  of  the  French  ordinance  for  the  same 
reason  (p) . 

In  our  West  India  trade,  the  freight  of  sugar  and  molasses  is  regu- 
lated by  the  weight  of  the  casks  at  the  port  of  delivery  here,  which  in 
fact  is,  in  every  instance,  less  than  the  weight  at  the  time  of  the 
shipment,  and  therefore  the  loss  of  freight  occasioned  by  the  leakage 
necessarily  falls  upon  the  owners  of  the  ship,  by  the  nature  of  the 
contract. 

Upon  the  propriety  also  of  the  rule  laid  down  in  the  preceding 
article  of  this  ordinance — namely,  that  which  prohibits  abandonment 
generally — these  two  learned  foreigners  have  differed  in  opinion.  "  It 
must  be  agreed,"  says  Valin,  "  that  this  rule  is  too  rigorous  to  be 
compatible  with  equity.  The  natural  idea  that  the  mind  forms  of  the 
agreement  for  freight  is,  that  it  has  for  its  object  that  the  goods 
shipped  in  pursuance  of  it  shall  be  the  only  pledge  for  the  freight, 
and  consequently  that  upon  the  same  goods  alone  can  the  payment  of 
the  freight  be  enforced.  From  whence  it  follows,  that  in  every  case 
(en  quelque  cas  que  ce  soit]  the  merchant  ought  to  be  quit  of  the 
freight  by  abandoning  his  goods.  This  is  also  the  opinion  of  Casa 
Regis,  Disc.  22,  n.  46,  and  Disc.  23,  n.  86,  87.  In  the  case  of 


(o)  Traite  de  Charte-Partie,  num.  60.  place,  the  merchant  is   obliged  to  pay  the 

(p)  The  Ordinance  of  Rotterdam  on  this  freight  of  what  happens  to  be  damaged  or 

subject  seems  to  agree  with  the  general  rule  diminished  without  any  fault  of  the  master 

of  the  French  Ordinance.     It  declares,  that  or  ship's  crew.     Art.  155;  2  Magens,  105. 
when  the  goods  are  arrived  at  the  intended 
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shipwreck,  it  is  decided  by  the  ordinance  that  the  freight  is  not  due 
when  the  goods  are  lost;  now,  when  the  goods  are  so  injured  by  the 
shipwreck  that  he  to  whom  they  belong  cannot  derive  from  them 
wherewith  to  pay  the  freight,  is  it  not  the  same  to  him  as  if  they  had 
been  wholly  lost  by  the  mere  act  of  shipment  ?  If,  then,  he  had  not 
the  power  of  abandoning  the  goods  to  discharge  himself  from  the 
payment  of  the  freight,  his  condition  would  be  worse  than  if  all  had 
perished  without  resource,  and  this  is  what  natural  equity  will  not 
allow  him  to  suffer."  The  learned  commentator  then  proceeds  to 
acquaint  us  that  a  practice  prevailed  in  his  country  of  not  compelling 
the  merchant  to  reclaim  shipwrecked  goods,  and  that  unless  he 
reclaimed  them  the  master  was  never  known  to  obtain  the  payment 
of  the  freight.  On  the  other  hand,  Pothier  (g),  speaking  of  this 
article  of  the  ordinance  of  his  country,  says :  "  This  rule,  notwith- 
standing what  is  said  of  it  by  Valin,  is  just,  and  conformable  to 
the  principles  of  the  contract  of  letting  to  hire.  It  is  sufficient, 
according  to  these  principles,  to  make  the  whole  hire  due  to  the  letter 
that  he  has  wholly  performed  the  obligation  which  he  contracted,  to 
give  to  the  hirer  the  enjoyment  of  the  thing  let  to  hire;  now,  the 
master  having  transported  the  goods  to  their  place  of  destination,  it 
may  be  truly  said  that  he  has  wholly  fulfilled  his  obligation,  and  that 
he  has  given  to  the  merchant  the  enjoyment  of  the  ship  for  the  use  for 
which  he  had  let  it  to  him,  since  this  transport  was  the  only  use  for 
which  they  contracted.  If  the  goods  are  found  greatly  damaged, 
and  of  no  value,  this  is  a  matter  that  does  not  concern  the  master, 
because  it  is  by  an  accident  against  which  he  does  not  warrant 
that  they  are  reduced  to  this  condition.  The  point  of  Valin's 
objection,"  proceeds  he,  "  is,  that  it  is  the  same  thing  to  the  merchant 
whether  the  goods  are  absolutely  lost  or  become  of  no  value.  The 
answer  is,  that  it  is  on  the  side  of  the  master  that  we  ought  to  con- 
sider whether  this  is  the  same  thing.  Now  it  is  evident  that  this  is 
not  the  same  thing  to  the  master.  For  when  the  goods  are  lost  on 
the  way,  not  having  been  able  to  transport  them  to  the  place  of 
destination,  he  has  not  fulfilled  the  object  of  his  contract — munere 
vehendi  functus  non  est ;  and  it  is  for  this  reason  that  the  freight  is 
not  due  to  him :  but  when  he  has  transported  them,  however  in- 
jured they  may  be  found,  he  has  fulfilled  the  object  of  his  contract — 
munere  vehendi  functus  est — and  by  consequence  the  freight  is  due  to 
him"(r). 

In  addition  to  this  answer  given  by  Pothier,  it  may  be  proper  also 
to  observe,  that  the  argument  of  Valin  seems  to  prove  too  much ;  for 
if  the  goods  are  to  be  the  only  security  for  the  freight,  and  the  mer- 
chant ought  not  to  pay  the  freight,  if  they  are  not  worth  the  amount 


(q)  Charte-Partie,  num.  59.  Ntno  York  Insurance  Company,  3  Johng. 

(r)  Pothier,  Charte-Partie,  num.59.  This  Rep.  321,  is  against  the  right  of  the  owner 

is  also  con/ormable  to  the  Code  de  Com.  art?,  to  abandon  the  deteriorated  goods  in   dis- 

305,  310.    See  Boulay  Paty,  torn.  2, 488.    In  charge  of  the  freight.  Kent's  Commentaries, 

America,  also,  the  better  opinion,  and  the  Edin.  edit.  p.  217. 
one  adopted  in  the  case  of  Grisioold  v.  The 
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of  it,  the  master  and  owners  must  lose  the  freight  if  the  goods  happen 
from  any  accident  to  come  to  a  bad  market,  which  is  contrary  to  all 
law  and  reason ;  and  further,  that  the  foundation  of  the  argument 
does  not  apply  to  this  country,  by  the  law  of  which,  although  the 
goods  are  pledged  for  the  freight,  yet  the  merchant  also  is  personally 
responsible  for  it. 

I  have  detailed  the  opinions  of  these  learned  foreigners  thus  at 
length,  because  they  appear  to  me  to  comprise  the  whole  argument 
on  both  sides  of  the  question,  which,  as  I  have  before  observed,  has 
not  received  a  judicial  decision  in  this  country.  It  is  true  indeed, 
that  Lord  Mansfield,  in  a  case  that  will  be  more  fully  stated  hereafter, 
delivered  himself  to  the  following  effect : — <(  As  to  the  value  of  the 
goods,  it  is  nothing  to  the  master  whether  the  goods  are  spoiled  or 
not,  provided  the  merchant  takes  them ;  it  is  enough  if  the  master 
has  carried  them,  for  by  doing  so  he  has  earned  his  freight ;  and  the 
merchant  shall  be  obliged  to  take  all  that  are  saved  or  none  :  he  shall 
not  take  some  and  abandon  the  rest,  and  so  pick  and  choose  what  he 
likes,  taking  that  which  is  not  damaged,  and  leaving  that  which  is 
spoiled  or  damaged.  If  he  abandons,  he  is  excused  freight,  and  he 
may  abandon  all,  though  they  are  not  all  lost."  But  it  is  to  be 
observed,  that  the  question  of  abandonment  was  not  the  point  in 
issue  in  that  cause ;  and,  in  fact,  in  that  case  the  goods  had  not  been 
carried  to  the  place  of  destination,  but  the  vessel,  which  was  bound 
for  Lisbon,  had  been  captured  and  re-captured,  and  was  carried  with 
the  goods  into  a  port  in  Devonshire,  where  the  merchant  received 
them ;  and,  therefore,  if  Lord  Mansfield  is  to  be  understood  to  speak 
with  reference  to  the  case  then  before  him,  the  sentiments  delivered 
by  him  on  that  occasion  cannot  be  considered  as  furnishing  an 
authority  for  the  decision  of  the  question  in  the  case  of  goods  actually 
carried  to  the  place  of  destination.  It  is  true,  also,  that  in  the  case 
of  Lutwidge  v.  Grey  and  others,  which  will  be  fully  cited  for  another 
purpose  in  a  subsequent  part  of  this  chapter  (s) ,  it  seems  to  have  been 
taken  for  granted,  by  the  counsel  on  both  sides,  that  the  merchants 
might  have  abandoned  the  whole  cargo;  but  in  that  case  the  ship 
was  wrecked,  and  the  goods  saved  at  a  great  expense,  at  a  place  short 
of  the  port  of  delivery ;  and  the  right  of  abandonment  is  spoken  of 
with  reference  to  the  situation  of  the  goods  at  that  place.  Most  cer- 
tainly the  merchant  cannot  be  compelled  to  accept  his  goods  at  any 
other  place  than  the  place  of  destination  :  even  if  the  master  should 
pay  the  salvage,  and  convey  them  to  that  place,  the  merchant  may  be 
allowed  to  have  his  option  of  accepting  them  or  not,  loaded  with  the 
additional  expense  of  salvage.  And  accordingly,  in  another  case, 
Lord  Mansfield  said,  "  The  owner  of  the  ship  has  a  lien  for  freight, 
but  in  a  total  loss,  literally  so  called,  no  freight  is  due ;  in  case  of  a 
loss,  total  in  its  nature,  with  salvage,  the  merchant  may  either  take 
the  part  saved,  or  abandon"  (t).  The  only  point  intended  to  be 
proposed  by  me  as  doubtful,  is  the  right  to  abandon  for  the  freight 


(«)  Post,  p.  389.  (*)  Baillie  v.  Moudigliani,  Park,  ch.  2,  p.  70. 
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alone  at  the  port  of  destination ;  and,  in  point  of  practice,  I  have 
been  informed  that  this  right  is  never  claimed  in  this  country. 

Bullion  and  specie  have  been  sometimes  sent  from  abroad  to  this 
country  by  merchants,  in  ships  belonging  to  his  Majesty,  for  which  a 
remuneration  was  paid  by  the  merchant.  Questions  have  arisen  as  to 
the  distribution  of  this  money  among  officers  of  the  King's  ships  ; 
but  as  those  questions  do  not  seem  to  belong  to  this  Treatise,  I  shall 
merely  refer  to  the  names  of  the  cases  in  a  note  (u) . 


8.  Of  Freight  when  Part  of  the  Goods  only  have  been  brought  to 
the  Place  of  their  Destination,  and  of  Freight,  pro  rata  itineris 
peracti. 

Having  thus  considered  the  cases  in  which  the  entire  freight  is  to 
be  paid  according  to  the  agreement,  I  now  proceed  to  the  consideration 
of  those  in  which  a  part  only  of  the  stipulated  sum  may  be  claimed. 
And  these  are,  first,  when  the  ship  has  performed  the  whole  voyage, 
but  has  brought  a  part  only  of  the  merchant's  goods  in  safety  to  the 
place  of  destination ;  and,  secondly,  when  the  ship  has  not  performed  the 
whole  voyage,  but  the  master  has  delivered  the  goods  to  the  merchant  at 
a  place  short  of  the  port  of  destination.    In  the  case  of  a  general  ship, 
or  of  a  ship  chartered  for  freight,  to  be  paid  according  to  the  quantity  of 
the  goods,  there  can  be  no  doubt  that  freight  is  due  for  so  much  as  shall 
be  delivered — the  contract  in  these  cases  being  distinct,  or  at  least 
divisible  in   its  own  nature.     But  suppose  a  ship   chartered   at   a 
specific  sum  for  the  voyage,  without  relation  to  the  quantity  of  the 
goods  (in  which  case  the  contract,  as  observed  by  Lord  Chancellor 
Hardwicke  (x) ,  is  more  properly  a  contract  for  the  use  of  the  ship 
than  for  the  conveyance  of  the  merchandise),  should  lose  part  of  her 
cargo  by  a  peril  of  the  sea,  but  convey  the  residue  to  the  place  of  des- 
tination— in  this  case  I  do  not  find  any  authority  for  apportioning 
the  freight.     And  it  seems  to  have  been  the  opinion  of  Malyne  (y) 
that  nothing  would  be  due  ;  and  the  case  of  Bright  v.  Cowper,  which 
will  be  mentioned  hereafter  (z],  may  be  considered  as  an  authority  in 
support  of  that  opinion.     But  probably,  if  the  question  should  arise 
again,  the  determination  of  it  would  depend  upon  the  particular  words 
of  the  charter-party ;  for  without  a  very  precise  agreement  for  that 
purpose,  it  seems  hard  that  the  owners  should  lose  the  whole  benefit 
of  the  voyage,  where  the  object  of  it  has  been  in  part  performed,  and 
no  blame  is  imputable  to  them. 

The  apportionment  of  freight  usually  happens  when  the  ship,  by 
reason  of  any  disaster,  goes  into  a  port  short  of  the  place  of  destina- 
tion, and  is  unable  to  prosecute  and  complete  the  voyage.  In  this 


(w)  Montagu  v.  Janverin,  3  Taunt.  442.         (ar)  In  the  case  of  Paul  v.  Birch,  2  Atk. 
Brisbane,  Knt.,  v.  Daeres,  Widow,  Execu-    621 ;  ante,  ch.  2  of  this  part,  sect.  3,  p.  240. 
trix  of  A  dmiralDacres,  5  Taunt.  143.   War-        (y)  Malyne's  Lex  Mercat.  p.  100, 
ran  v.  Sheriff,  5  M.  &  S.  32.  Hamlett  v.         (z)  Post,  p.  394. 
Richardson,  2  M.  &  S.  814. 

C  C 
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case  we  have  already  seen  that  the  master  may,  if  he  will  and  can  do 
so,  hire  another  ship  to  convey  the  goods,  and  so  entitle  himself 
to  his  whole  freight ;  but  if  he  is  unable,  or  if  he  declines  to  do 
this,  and  the  goods  are  there  received  by  the  merchant,  the  general 
rule  of  the  ancient  maritime  law  is,  that  freight  shall  be  paid  accord- 
ing to  the  proportion  of  the  voyage  performed — pro  raid  itineris 
peracti  (a) . 

Some  writers  (b)  have  endeavoured  to  trace  this  rule  to  the  Digest 
of  Justinian,  but  the  passages  referred  to  by  them  do  not  appear  to 
contain   such   a  regulation.     The   rule  however  is,   without   doubt, 
extremely  ancient.     It  is  to  be  found  in  the  collection  called  the 
Rhodian  Laws  (c) ,  but  which  collection  is  now  generally  agreed  to  be 
of  a  later  date  than  the  time  of  Justinian  (d}}  and  also  in  the  Con- 
solato  del  Mare  (e) .    The  rule,  as  laid  down  in  the  laws  of  Oleron  (/), 
is   to   the   following  effect : — If  a  ship   depart  with  a  cargo  from 
Bordeaux,  or  other  place,  and  it  happens  that  the  ship  is  disabled, 
and  as  much  of  the  cargo  is  saved  as  possible,  the  merchants  and 
master  enter  into  a  great  debate,  and  the  merchants  demand  to  have 
their  goods  of  the  master,  they  may  have  them,  by  paying  freight  for 
so  much  of  the  voyage  as  the  ship  has  advanced,  rateably,  and  in  pro- 
portion, if  the  master  pleases ;  but  if  the  master  will,  he  may  repair 
his  ship  if  he  can  do  it  speedily ;  and  if  not,  he  may  hire  another 
ship    to  complete  the   voyage,   and  shall   have   his   freight   of  the 
goods,  to  be  reckoned  according  to  their  proportion  to  the   whole 
cargo ;  and  the  goods  shall  pay  the  costs  of  their  salvage.     The  rule 
is  also  to  be  found  in  Roccus  (g) — who  cites  several  more  ancient 
authors  in  support  of  it — and  all  the  subsequent  writers  on  maritime 
law ;  and  is  adopted  in  most  of  the  foreign  ordinances,  particularly  in 
the  French  ordinance  (h),  which  declares  that  "  the  master  shall  be 
paid  the  freight  of  goods  saved  from  shipwreck,  if  he  conveys  them  to 
the  place  of  destination;  if  he  cannot  find  a  vessel  to  convey  the 
goods  saved,  he  shall  be  paid  freight  in  proportion  only  to  the  voyage 
performed."     So    "  if  the   master   be   obliged  to   repair  his  vessel 
during  the  voyage,  the  merchant  must  wait  or  pay  the  entire  freight ; 
and  in  case  the  vessel  cannot  be  repaired,  the  master  shall  be  obliged 
forthwith  to  hire  another ;  and  if  he  cannot  find  one,  he  shall  be  paid 
freight   in   the   proportion  only  of  what   the   voyage  shall  be  ad- 
vanced" (i).     These  obligatory  words  are  said  to  mean  only  that  the 
master  must  hire  another  ship  if  he  will  gain  his  whole  freight  (k} . 


(a)  The  Ordinance  of  Rotterdam  differs  adopted  in  the  Dig.  14,  2,  1.      See  the  1st 
n  this  respect  from  the  general  rule ;  for  it  chapter  of  the  6th  part. 

allows  the  merchant  to  take  his  goods,  paying         (e)  Per  Lord  Mansfield,  in  Luke  v.  Lyde, 

a  reasonable  portion  of  the  freight,  in  case  2  Burr.  889,  alluding  probably  to  ch.  193. 
the  ship  may  be  repaired  in  a  short  time.         (/)  Art.  4;   and  see  Ordin.  of  Wisbuy, 

Art.  147;  2  Magens,  104.  arts.  16,  37. 

(b)  Roccus,  not.  81.  (g)   Loc.  sup.  cit. 

(e)  Per  Lord  Mansfield  in  Luke  v.  Lyde,         (ti)  Liv.  3,  tit.  3,  Fret.  arts.  21,  22 ;  and 

2  Burr.  889.  Code  de  Com.  art.  303,  as  to  payment  to  the 

(d)  Schomberg's  Dissertation    on    these  place  of  shipwreck. 

laws.     The  only  rule  that  can  be  distinctly        (z)  Same  title,  art.  11;  and  Code  de  Com. 

and  authoritatively  traced  to  the  institution  art.  296. 
of  Rhode*  is  -he  law  de  Jactu,  quoted  and         (k)  Valin  on  the  article. 
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But  in  the  case  of  interdiction  of  commerce  and  return  of  the  ship, 
this  ordinance  prescribes  a  different  rule,  which  I  have  before 
noticed ;  "  If  there  happen  a  prohibition  of  commerce  with  the 
country  to  which  the  ship  is  sailing,  and  the  master  be  obliged  to  re- 
turn with  his  cargo,  the  outward  freight  alone  shall  be  due  to  the 
master,  although  the  ship  be  freighted  out  and  home  (/) . 

With  regard  to  capture  and  ransom,  the  author  of  "  The  Guidon," 
speaking  of  the  case  where  the  goods  only  are  taken  by  pirates  and 
the  ship  discharged,  and  the  goods  are  afterwards  ransomed,  says, 
that  "  if  the  master  will  not  contribute  to  the  ransom,  he  shall  lose 
his  whole  freight ;  but  if  he  contributes,  he  shall  be  paid  freight  as 
far  as  the  place  of  the  capture,  as  well  in  the  case  of  affreightment  by 
charter-party  as  otherwise;  and  if  he  furnishes  another  ship,  to 
relade  the  goods,  he  shall  be  paid  his  whole  freight  "  (m) .  Upon  this 
subject  the  French  ordinance  provides,  "  that  if  the  ship  and  goods 
are  ransomed,  the  master  shall  be  paid  his  freight  as  far  as  the  place 
of  capture — even  his  whole  freight,  if  he  conveys  the  goods  to  the 
place  of  destination,  he  contributing  to  the  ransom  "  (n) .  Although 
ransom  is  now  prohibited  by  the  law  of  England,  yet  this  doctrine 
may  apply  to  the  case  of  capture  and  recapture ;  and,  accordingly,  in 
an  action  brought  by  a  seaman  for  his  wages,  in  the  case  of  a  ship 
taken  and  retaken,  and  which  reached  the  port  of  destination  (o) , 
Lord  Eldon,  before  whom  the  cause  was  tried,  held  that  the  wages 
were  payable,  because,  said  his  lordship,  "  the  ship  on  her  arrival  was 
entitled  to  freight "  (p) . 

Upon  this  subject  of  the  apportionment  of  freight,  Malyne  says, 
"  If  the  ship  in  her  voyage  become  unable,  without  the  master's 
fault,  or  the  master  or  ship  be  arrested  by  some  authority  of 
magistrates  in  her  way,  the  master  may  either  mend  his  ship  or 
freight  another ;  but  in  case  the  merchant  agree  not  thereunto,  then 
the  master  shall  at  least  recover  his  freight,  so  far  as  he  hath  deserved 
it  (q).  The  same  author  also  mentions  the  following  case  : — A 
merchant  took  a  ship  to  freight,  and  put  in  the  master  and  mariners, 
and  victualled  the  ship  at  his  own  expense,  and  by  a  charter-party 
engaged  to  pay  the  owner  for  the  use  of  ship  and  furniture  20/.  every 
month,  at  her  return  into  the  river  Thames.  The  merchant  laded 
the  ship  for  the  Streights,  and  to  go  from  port  to  port  and  to  several 
places  with  merchandise  ;  and  after  about  two  years,  the  ship,  having 
taken  in  a  cargo  at  Barbary,  was,  on  her  return  to  London,  cast  away 
by  a  tempest  near  Dover,  and  the  goods  were  saved.  The  merchant 
refused  to  pay  the  freight,  because  the  ship  did  not  arrive  in  the 
river  Thames,  according  to  the  words  of  the  charter-party.  "  Herein/' 
says  the  author,  "  the  owner  was  much  wronged,  for  the  money  is 
due  monthly,  and  the  place  was  named  only  to  signify  the  time  when 


(Z)  Same  title,  art.  15,  and  Code  de  Cora.         (o)  Bergstrom  v.  Mills,  Westminster  Sit. 

art.  299.  in  Mich.  Term,  40  Geo.  3 ;  3  Esp.  N.  P.  C. 

(m)  Guidon,  ch.  6,  art.  7.  36. 

(n)  Liv.  3,  tit.  3,  Fret,  art.  19,  and  Code        (p)  See  ante,  sect.  1  of  this  chapter. 
de  Com.  art.  303.  (q)  Malyne,  p.  98. 

c  c  2 
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the  money  due  was  to  be  paid ; "  but  he  does  not  inform  us  whether 
the  question  was  ever  brought  before  a  court  of  justice,  or  whether  or 
no  the  merchant  finally  paid  any  part  of  the  freight  (r) .  His  opinion, 
however,  is  confirmed  by  the  following  case  : — 

The  ship  Lord  Duncan  was  let  to  freight  for  twelve  calendar 
months  certain,  from  the  24th  of  September  1806,  and  from  thence 
for  such  longer  period,  if  any,  as  the  merchants  should  detain  her. 
The  merchants  covenanted  to  pay  for  the  hire  and  service  of  the  ship 
for  twelve  months,  and  such  longer  time  as  they  should  keep  her,  the 
freight  and  rate  following — viz.,  twenty-four  shillings  per  calendar 
month  per  ton,  commencing  from  the  before-mentioned  day,  and 
ending  when  the  ship  should  be  returned  to  the  river  THAMES,  and 
thereby  the  freighters  be  declared  to  be  discharged ;  it  being  under- 
stood that  they  should  not  be  at  liberty  to  discharge  the  ship  at  any 
other  place  but  within  the  port  of  London ;  the  freight  to  be  paid  in 
the  proportions  and  at  the  periods  following — viz.,  two  months  at  the 
execution  of  the  charter-party ;  two  months  more  at  the  end  of  six 
calendar  months  from  the  said  24th  of  September  ;  two  months  more 
at  the  end  of  ten  calendar  months ;  two  months  more  at  the  end  of 
fourteen  calendar  months,  should  the  ship  be  so  long  employed ;  and, 
in  like  manner,  two  months  more  at  the  end  of  every  succeeding  two 
calendar  months,  until  the  ship  should  be  discharged,  and  immediately 
upon  such  discharge  the  balance  to  be  paid.  The  ship  was  taken  into 
the  employ  of  the  merchants,  and  between  ten  and  twelve  months  from 
the  said  24th  of  September  was  destroyed  at  Saint  Domingo  by  an 
accidental  fire.  The  merchants  contended  that  the  right  to  the 
portions  of  freight  depended  upon  the  safety  of  the  ship  at  the  par-- 
ticular  times  at  which  they  were  made  payable,  so  that  the  loss  of  the 
ship  at  the  time  before-mentioned  confined  the  claim  of  the  owner  to 
six  months,  for  which  period  he  had  been  paid.  But  the  Court  of 
King's  Bench  decided  that  the  times  fixed  for  the  actual  payment 
were  to  be  considered  only  as  postponing  for  the  merchants'  con- 
venience the  actual  payment  of  sums  then  due  to  a  future  period,  not 
as  creating  a  contingency  whether  they  should  ever  be  paid  at  all ; 
and  that  each  month's  freight  was  earned  and  became  completely  due 
at  the  end  of  each  month,  the  actual  payment  only  being  post- 
poned (s) .  The  distinctions  between  this  case  and  that  of  Smith  v. 
Wilson  (which  will  be  mentioned  hereafter)  (t),  both  as  to  the  terms 
of  the  contract  and  the  subsequent  events,  will  be  obvious  to  the 
reader. 

This  rule  of  the  maritime  law,  which  directs  the  payment  of 
freight  according  to  the  portion  of  the  voyage  performed— pro  raid 
itineris  peracti —  is  open  to  much  observation  and  to  many  diffi- 
culties. I  have  been  able  to  collect  upon  it  only  the  following 
decisions  of  English  courts. 


(r)  Malyne,  p.  101.  4,  p.  208.    See  also  Crozier  v.  Smith,  1  Scott, 

(s)  Havelock  v.  Geddes  and  others,  10    N.  R.  338. 
East,  555.     See  ante,  ch.  1  of  this  part,  sect.         (£)  See  the  last  section  of  this  chapter. 
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Lutwidge,  the  owner  of  a  ship  called  the  Wharton,  let  his  ship 
by,  a  charter-party  to  Archibald  Grey  and  others,  merchants  at 
.row,  for  a  voyage  from  Glasgow  to  Maryland  or  Virginia,  and 
back,  and  was  to  receive  freight  from  them  for  the  homeward  cargo 
only,  at  the  rate  of  8/.  12s.  per  ton  of  tobacco;  one-half  to  be  paid 
immediately  after  the  ship's  discharge  at  Glasgow,  and  the  other  half 
within  six  months  after  such  discharge.  The  ship  sailed  to  Virginia, 
delivered  her  outward  cargo,  and  took  on  board  from  the  merchants' 
factor  a  cargo  of  tobacco,  part  of  which  was  their  property;  the 
residue  belonged  to  other  persons.  Grey  and  Co.  insured  their 
part  of  the  cargo  with  persons  living  at  Bristol ;  the  other  part  was 
not  insured.  On  the  return  homeward  the  ship  was  cast  away  at 
Youghall,  in  Ireland,  and  part  of  the  cargo  was  saved  by  the 
assistance  of  the  officers  of  the  customs,  and  deposited  in  the  Custom- 
house there.  Lutwidge,  as  soon  as  he  knew  of  the  misfortune, 
informed  Grey  and  Co.  of  it,  and  told  them  he  should  provide  another 
ship  to  transport  the  tobacco  which  was  saved.  Grey  and  Co.  aban- 
doned their  part  of  the  cargo  to  their  insurers,  and  endorsed  over  the 
bills  of  lading  to  them.  Lutwidge  provided  another  ship  at  Youghall, 
but  the  insurers  took  the  part  of  the  cargo  abandoned  to  them,  and 
conveyed  it  to  Bristol.  The  agent  of  the  proprietors  of  the  other  part 
of  the  cargo  was  willing  to  have  laded  it  on  board  the  ship  thus 
provided,  if  the  master  thereof  would  sign  bills  of  lading  to  deliver  it 
at  Glasgow,  in  conformity  with  the  original  charter-party ;  but  the 
master  refused  to  give  such  bills  of  lading,  or  to  oblige  himself  to 
deliver  it  at  Glasgow,  offering  only  to  give  receipts  obliging  himself 
to  deliver  it  in  Great  Britain ;  and  the  agent  refused  to  deliver  it  to 
him  upon  those  terms,  and  sent  it  by  another  vessel  to  Glasgow, 
where  several  hogsheads  were  found  so  much  damaged  that  they  were 
not  entered  at  the  Custom-house,  but  burned  at  the  King's  scales 
there.  Lutwidge  brought  an  action  against  Grey  and  others  for  his 
freight,  according  to  the  charter-party,  in  the  Court  of  Admiralty 
in  Scotland.  On  their  part  it  was  insisted,  that  the  contract  of 
affreightment  was  dissolved  by  the  shipwreck,  and  that  there  re- 
mained only  a  demand  in  equity  for  freight ;  that  the  demand  could 
not  be  made  against  them,  who  had  not  taken  the  goods  into  their 
possession,  but  must  be  made  for  part  against  the  insurers  at  Bristol, 
and  for  the  residue  against  the  proprietors  of  that  residue  ;  that  this 
demand  could  only  be  in  proportion  to  the  value  of  the  goods  saved, 
after  deduction  of  salvage  and  charges ;  and  that,  at  all  events,  it 
could  only  be  for  the  proportion  of  the  voyage  to  Youghall,  because 
the  master  of  the  ship  refused  to  sign  bills  of  lading  and  engage 
to  deliver  the  tobacco  at  Glasgow.  The  judge  of  the  Court  of 
Admiralty  decreed  that  the  full  freight  was  due  from  Grey  and  Co. 
for  the  part  of  the  cargo  saved,  but  none  for  the  part  lost ;  and  that 
the  full  freight  was  due,  although  the  goods  were  not  carried  to 
( ila>gow,  because  Lutwidge  had  another  ship  ready  to  transport  them 
thither,  and  there  was  no  occasion  for  any  new  bills  of  lading  while 
the  former  bills  of  lading  subsisted.  From  this  judgment  Grey  and 
Co.  appealed  to  the  Lords  of  Session  in  Scotland,  who  by  their  inter- 
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locutor  decreed,  "  That  the  contract  of  affreightment  was  .dissolved 
by  the  total  loss  of  the  ship,  albeit  some  of  the  shipwrecked  goods 
were  saved  out  of  the  shipwreck;  and  found  that  the  freighters' 
endorsing  the  bills  of  lading  to  the  insurers  did  not  subject  the 
freighters  to  any  freight  for  the  goods  recovered  by  the  insurers,  but 
found  the  merchants  liable  to  the  freight  pro  raid  itineris,  of  such  of 
the  goods  as  were  brought  to  Glasgow,  notwithstanding  some  of  the 
tobacco  was  found  damnified  and  burned  there."  This  decree  or  inter- 
locutor was,  upon  the  petition  of  Lutwidge,  reviewed  by  the  Lords  of 
Session,  but  affirmed  by  them.  Hereupon  Lutwidge  appealed  to  the 
House  of  Lords,  which  reversed  the  decree  or  interlocutor  of  the 
Lords  of  Session  complained  of  by  the  appellant,  and  the  affirmance 
of  that  interlocutor ;  and  declared  ' '  that  the  respondents,  Grey  and 
others,  were  liable  for  the  full  freight  of  such  of  the  goods  as  were 
given  up  to  the  insurers,  and  for  the  freight  pro  raid  itineris  of  such 
of  the  goods  as  were  brought  to  Glasgow,  notwithstanding  some 
of  the  tobacco  was  found  damnified  and  burned  there"  (a). 

The  next  case  on  this  subject  was  decided  in  the  Court  of  King's 
Bench,  and  occurred  soon  after  Lord  Mansfield  presided  in  that  court. 
The  cause  had  been  tried  before  him  in  the  country,  and  he  appears 
to  have  paid  particular  attention  to  the  decision.  "  I  was  desirous," 
he  said,  "  to  have  the  point  reserved  for  the  opinion  of  the  court,  in 
order  to  settle  it  more  deliberately,  solemnly,  and  notoriously ;  as  it 
is  of  so  extensive  a  nature,  and  especially  as  the  maritime  law  is  not 
the  law  of  a  particular  country,  but  the  general  law  of  nations  :  non 
erit  alia  lex  Romce,  alia  Athenis :  alia  nunc,  alia  posthac ;  sed  et  apud 
omnes  gentes  et  omni  tempore  una  eademque  lex  obtinebit" 

The  facts  of  the  case  were  these  : — Lyde  shipped  a  cargo  of  1,501 
quintals  of  fish  at  Newfoundland,  on  board  the  ship  Sarah,  belonging 
to  Luke  and  others,  to  be  carried  to  Lisbon :  the  freight  was  to  be  at 
the  rate  of  two  shillings  per  quintal.  The  price  of  the  cargo  at  New- 
foundland was  ten  shillings  and  sixpence  per  quintal.  Luke  and 
others  also  had  on  board  a  quantity  of  fish,  their  own  property.  The 
ship  set  sail  on  the  27th  of  November,  1756,  and  having  proceeded 
seventeen  days  on  her  voyage,  was  taken,  on  the  14th  of  December, 
by  a  French  ship,  within  four  days'  sail  of  Lisbon,  but  retaken  on  the 
17th  of  December  by  an  English  privateer,  and  brought,  on  the  29th, 
into  the  poi't  of  Biddeford,  in  Devonshire.  The  French  ship  took  out 
the  master  and  all  the  crew,  except  (5ne  man  and  a  boy.  Lyde  took 
his  goods  of  the  recaptors  and  paid  five  shillings  per  quintal  salvage, 
the  value  of  the  fish  being  then  estimated  at  ten  shillings  per  quintal. 
The  fish  could  not  be  sold  at  all  at  Biddeford,  nor  at  any  other  port 
in  England,  for  more  than  ten  shillings  per  quintal,  clear  of  charges 
and  expense ;  and  it  was  supposed  by  every  person  that  the  fish  would 


(a)  Lutwidge  and  another  v.  Grey  and  judgment  of  the  House  of  Lords  will  he  found 

others,  determined  in  the  House  of  Lords,  in  the  printed  journals  of  the  year,  p.  356. 

February  23,  1733.    The  account  here  given  The  case  is  cited  in  the  case  of  Luke  v.  Lyde, 

is  taken  from  the  printed  case«  delivered  by  both  at  the  bar,  and  by  Lord  Mansfield,  who 

both  parties  to  the  House  of  Lords.    The  was  one  of  the  counsel  for  the  appellants. 
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be  disposed  of  to  the  greatest  advantage  at  Bilboa,  in  Spain,  to  which 
place  Lyde  sent  it  without  delay ;  but  it  fetched  there  only  five  shil- 
lings and  sixpence  per  quintal,  clear  of  freight  and  expenses,  being 
little  more  than  one-third  of  the  prime  cost  and  salvage.  The  freight 
from  Biddeford  to  Lisbon  was  higher  than  from  Newfoundland  to 
Lisbon.  The  owners,  Luke  and  others,  abandoned  the  ship  to  their 
insurers,  and  never  offered  to  convey  the  goods  to  Lisbon,  nor  were 
ever  required  to  do  so  by  Lyde,  the  merchant.  In  an  action  brought 
by  the  owners,  Luke  and  others,  for  freight,  the  court  decided  that 
they  should  recover  freight  as  for  half  the  quantity  of  the  cargo 
shipped,  considering  the  other  half  to  be  absolutely  lost  by  the 
expense  of  salvage,  and  in  the  proportion  of  seventeen  days,  during 
which  the  ship  had  proceeded  on  the  voyage,  to  twenty-one  days, 
within  which  the  voyage  would  have  been  completed  if  the  capture 
had  not  happened — that  is,  60/.  14s.,  being  ^  of  75/.,  the  half  of 
ISO/.  And  Lord  Mansfield  said,  "  If  a  freighted  ship  becomes  acci- 
dentally disabled  on  its  voyage,  without  the  fault  of  the  master,  the 
master  has  his  option  of  two  things — either  to  refit  it  (if  that  can  be 
done  within  convenient  time),  or  to  hire  another  ship  to  carry  the 
goods  to  the  port  of  delivery.  If  the  merchant  disagree  to  this,  and 
will  not  let  him  do  so,  the  master  will  be  entitled  to  the  whole  freight 
of  the  full  voyage  ;  and  so  it  was  determined  in  the  House  of  Lords, 
in  the  case  of  Lutwidge  and  Howe  v.  Grey  et  al.  As  to  the  value 
of  the  goods,  it  is  nothing  to  the  master  of  the  ship  whether  the 
goods  are  spoiled  or  not,  provided  the  freighter  takes  them;  it  is 
enough  if  the  master  has  carried  them,  for  by  doing  so  he  has  earned 
his  freight,  and  the  merchant  shall  be  obliged  to  take  all  that  are 
saved,  or  none ;  he  shall  not  take  some  and  abandon  the  rest,  and  so 
pick  and  choose  what  he  likes,  taking  that  which  is  not  damaged, 
and  leaving  that  which  is  spoiled  or  damaged.  If  he  abandon  all,  he 
is  excused  freight ;  and  he  may  abandon  all,  though  they  are  not  all 
lost.  Now,  here  is  a  capture  without  any  fault  of  the  master,  and 
then  a  recapture ;  the  merchant  does  not  abandon,  but  takes  the  goods, 
and  does  not  require  the  master  to  carry  them  to  Lisbon,  the  port  of 
delivery.  Indeed,  the  master  could  not  carry  them  in  the  same  ship, 
for  it  was  disabled,  and  was  itself  abandoned  to  the  insurers  of  it ;  and 
he  could  not  desire  to  find  another,  because  the  freight  was  higher 
from  Biddeford  to  Lisbon  than  from  Newfoundland  to  Lisbon. 
There  can  be  no  doubt  but  that  some  freight  is  due ;  for  the  goods 
were  not  abandoned  by  the  freighter,  but  received  by  him  of  the 
recaptor.  The  question  will  be,  what  freight?  The  answer  is,  a 
rateable  freight — i.e.,  pro  raid  itineris. 

"  If  the  master  has  his  election  to  provide  another  ship  to  carry  the 
goods  to  the  port  of  delivery,  and  the  merchant  does  not  even  desire 
him  to  do  so,  the  master  is  still  entitled  to  a  proportion,  pro  raid,  of 
the  former  part  of  the  voyage.  I  take  the  proportion  of  the  salvage 
here  to  be  half  of  the  whole  cargo  upon  the  state  of  the  case  as  here 
agreed  upon.  And  it  is  reasonable  that  the  half  here  paid  to  the 
recaptor  should  be  considered  as  lost;  for  the  recaptor  was  not 
obliged  to  agree  to  a  valuation,  but  he  might  have  had  the  goods 
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actually  sold,  if  he  had  so  pleased,  and  taken  half  the  produce,  and 
therefore  the  half  of  them  are  as  much  lost  as  if  they  remained  in 
the  enemy's  hands :  so  that  half  of  the  goods  must  be  considered 
as  lost,  and  half  as  saved.  Here  the  master  had  come  seventeen  days 
of  his  voyage,  and  was  within  four  days  of  the  destined  port  when  the 
accident  happened;  therefore  he  ought  to  be  paid  his  fnll  freight 
for  -J-J-  parts  of  the  full  voyage  for  that  half  of  the  cargo  which  was 
saved."  His  lordship  then  proceeds  to  cite  most  of  the  authorities 
that  I  have  already  quoted  on  this  subject,  and  concludes  thus :  "  It 
is  quite  immaterial  what  the  merchant  made  of  the  goods  afterwards, 
for  the  master  had  nothing  at  all  to  do  with  the  goodness  or  badness 
of  the  market ;  nor  indeed  can  that  be  properly  known  till  after  the 
freight  is  paid,  for  the  master  is  not  bound  to  deliver  the  goods  till 
after  he  is  paid  his  freight.  No  sort  of  notice  was  taken  of  that 
matter  in  the  case  of  Lutwidye  and  How  v.  Grey,  in  the  House  of 
Lords ;  and  yet  there  the  tobacco  was  damaged  very  greatly,  even 
so  much  that  a  great  part  of  it  was  burnt  at  the  scales  at 
Glasgow"  (b). 

In  a  subsequent  case,  a  ship  sailed  with  goods  from  Nevis  for 
Bristol,  but  on  the  voyage  was  taken  and  carried  into  France  and 
condemned  there.  On  appeal,  the  sentence  of  condemnation  was 
reversed,  and  restitution  awarded,  but  before  that  time  the  ship  and 
cargo  were  sold.  The  merchants  received  the  price  of  the  goods,  and 
paid  freight  to  the  master  pro  ratd  itineris ;  and  having  caused  the 
goods  to  be  insured  before  the  commencement  of  the  voyage,  brought 
an  action  against  the  insurers  to  recover  from  them  the  freight  so 
paid  to  the  master.  The  court  held,  that  this  payment  could  not 
be  recovered  upon  this  insurance.  But  Lord  Mansfield  said,  "  As 
between  the  owners  of  the  ship  and  cargo,  in  case  of  a  total  loss, 
no  freight  is  due ;  but  as  between  them,  no  loss  is  total  where  part  of 
the  property  is  saved,  and  the  merchant  takes  it  to  his  own  use.  In 
this  case  the  value  of  the  goods  was  restored  in  money,  which  is 
the  same  as  the  goods,  and  therefore  freight  was  certainly  due  pro 
ratd  itineris"  (c) . 

So  where  a  ship  under  a  neutral  flag,  and  with  neutral  papers, 
was  in  time  of  war  driven  into  a  British  port  by  stress  of  weather, 
and  seized  together  with  the  cargo,  and  libelled  in  the  Court  of 
Admiralty  for  condemnation,  on  account  of  various  circumstances, 
which  led  to  a  suspicion  that  both  ship  and  cargo  were  the  real  pro- 
perty of  the  enemy;  and  the  neutrality  of  the  cargo  being  proved 
before  proof  of  the  neutrality  of  the  ship  arrived,  the  cargo  was 
restored  during  the  detention  of  the  ship,  and  part  thereof  was  sent 
in  other  vessels  to  the  place  of  destination,  and  the  residue  conveyed 
to  London ;  Lord  Stowell,  after  having  decreed  the  restoration  of  the 
ship,  decreed  also  that  the  merchants  should  pay  freight  for  their 
goods  for  the  proportion  of  the  voyage  performed  (d) . 


(&)  Luke  and  another  v.  Lyde,  2  Burr.         (d)  The  Copenhagen,  1  Rob.   Ad.   Rep. 
882,  and  1  Black.  Rep.  190.     '  289. 

(c)  Baillic  v.  Moudigliani,  Park,  ch.  2, 
p.  70. 
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On  the  other  hand,  in  the  case  of  a  Swedish  ship,  which  being 
chartered  to  go  from  Plymouth  to  Radstow  (a  very  small  distance) , 
there  to  take  a  cargo  of  pilchards  for  Venice,  sailed  to  Radstow, 
and  took  in  the  cargo,  and  proceeded  a  few  days  on  the  voyage ;  but, 
meeting  with  bad  weather  and  becoming  leaky,  returned  to  Falmouth, 
and  was  there  stopped  by  an  embargo  imposed  on  the  vessels  of 
Sweden,  in  consequence  whereof  the  cargo  was  taken  out  and  restored 
to  the  merchants,  who  were  British  subjects  ;  the  learned  judge  of  the 
Court  of  Admiralty  decreed  no  freight  was  due,  but  held,  that  if  any 
expenses  had  been  incurred  by  the  ship  on  account  of  the  cargo,  they 
must  be  paid  (e) . 

Neither  of  the  authors  by  whom  the  preceding  case  of  Luke  v.  Lyde 
is  reported,  have  mentioned  the  form  of  action  adopted  by  the  plaintiff 
Luke  to  enforce  his  demand.  In  a  case  since  decided  in  the  Court  of 
King's  Bench,  it  was  understood  to  have  been  an  action  for  freight 
for  the  carriage  of  goods  generally,  and  not  an  action  founded  on  the 
original  contract  for  the  conveyance  of  the  goods  from  Newfoundland 
to  Lisbon.  And  so  it  really  was  (a) .  The  case  to  which  I  at  present 
allude  is  that  of  Cook  v.  Jennings  (b),  which  was  an  action  of  covenant 
on  a  charter-party  of  affreightment,  dated  2nd  of  August,  1796,  by 
which  the  plaintiff  let  his  ship,  the  Resolution,  to  the  defendant^  to 
freight  from  Liverpool  to  Wyburgh,  and  back  to  Liverpool,  and  agreed 
that  the  master  should  take  on  board  a  cargo  of  salt  for  Wyburgh, 
and  after  delivering  the  same  there,  should  take  on  board  a  cargo  of 
deals ;  in  consideration  of  which  the  defendant  agreed  to  pay  to  the 
plaintiff,  "  in  full  for  the  freight  and  hire  of  the  ship  for  the  said 
voyage,  at  and  after  the  rate  of  71.  per  standard  hundred  for  deals 
delivered  at  Liverpool,  &c.,  the  freight  to  be  paid  one-fourth  in  cash 
at  her  arrival,  and  the  remainder  by  an  acceptance  on  London  at  four 
months'  date."  The  plaintiff  in  support  of  his  action  alleged  that  the 
ship,  after  carrying  the  cargo  of  salt  to  Wyburgh,  took  on  board  there 
a  cargo  of  deals,  &c. ;  and  proceeded  on  her  voyage  for  and  towards 
Liverpool,  &c. ;  and  whilst  the  ship  was  so  proceeding,  and  after  she 
had  performed  a  great  part  of  her  voyage,  but  before  her  arrival  at 
Liverpool,  the  ship  was,  by  the  force  and  violence  of  the  wind  and 
waves,  wrecked  and  cast  upon  the  shore,  and  thereby  became  inca- 
pable of  proceeding  any  further  on  the  voyage,  by  reason  whereof  it 
became  necessary  to  put  the  cargo  of  deals  on  shore  for  the  preserva- 
tion thereof,  "  which  said  cargo  so  unladed  the  defendant  accepted  and 
received  into  his  hands  and  possession,  and  sold  and  disposed  of  the 
same  to  his  own  use,  whereby  he  became  liable  to  pay  to  the  plaintiff 
a  proportionable  part  of  the  said  freight  and  hire  of  the  ship  for  the 


(e)  The  Isabella  Jacobina,  4  Rob.  Ad.  tiff's  ship  by  sea,  without  mentioning  from 

Rep.  77.  or  to  what  place. 

(a)  I  have  examined  the  record,  and  find  (b)  Cook  v.  Jennings,  1  Term  Rep.  K.  B. 

it  to  be  so.  The  issue  is  of  Trinity  Term,  32  381.  The  case  came  before  the  court  on  a 

&  33  Geo.  2,  Roll.  379.  The  declaration  is  demurrer  to  the  plea,  which  alleged  that  no 

for  the  freight  of  goods  carried  in  the  plain-  part  of  the  deals  was  delivered  at  Liverpool 

according  to  the  charter-party. 
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carriage  of  the  said  cargo  of  deals,  for  such  part  of  the  voyage  from 
Wyburgh  to  Liverpool  as  the  ship  performed ;"  which  proportionable 
part  amounted  to  the  sum  of  800/. ;  and  for  the  recovery  of  that  sum 
the  action  was  brought. 

These  facts  were  admitted  to  be  true,  and  it  was  admitted  that  no 
part  of  the  cargo  was  conveyed  to  Liverpool.  The  plaintiff  did  not 
pretend  that  he  had  offered  to  convey  the  deals  thither,  nor  did  the 
defendant  assert  that  he  had  required  him  to  do  so.  The  Court  of 
King's  Bench  decided  that  the  plaintiff  could  recover  nothing  in  the 
present  action.  Lord  Kenyon  said,  "  We  are  called  upon  to  decide, 
in  this  action,  according  to  the  rules  of  law,  on  a  contract  between 
these  parties,  which  was  made  in  the  most  solemn  manner  by  a  deed 
under  seal ;  though,  indeed,  I  do  not  know  that  it  would  have  made 
any  difference  if  the  question  had  arisen  on  a  precise  formal  contract 
not  under  seal.  By  the  terms  of  this  agreement  the  defendant 
engaged  to  pay  so  much  on  delivery  of  the  goods  at  Liverpool,  one- 
fourth  in  cash  on  her  arrival,  and  the  remainder  by  an  acceptance  at 
four  months.  But  the  goods  never  arrived :  then  at  what  time  were 
those  bills  to  be  dated  ?  We  do  not  sit  here  to  make,  but  to  enforce 
contracts ;  and  the  question  put  to  us  is,  Whether  the  freight  is  to  be 
paid  under  this  contract,  though  the  ship  never  arrived,  but  was  lost 
before  her  arrival  at  Liverpool  ?  Upon  which  I  cannot  bring  my 
mind  to  doubt.  The  case  of  Luke  v.  Lyde  is  very  distinguishable 
from  the  present,  that  being  the  case  of  a  general  assumpsit  for  the 
freight  of  goods,  in  which  Lord  Mansfield  states  the  marine  law  on 
this  subject.  But  what  has  the  case  of  an  implied  contract  to  do 
with  an  express  contract  ?  Lord  Coke  says,  '  expressum  facit  cessare 
taciturn.'  Here  the  parties  are  bound  by  a  precise  agreement.  Then 
it  is  suggested,  that  we  ought  not  to  give  effect  to  this  contract, 
because  it  is  unreasonable ;  but  we  are  to  decide  according  to  the 
contract  of  the  parties ;  and  the  law  says,  that  if  A.  covenant  to 
enfeoff  B.,  A.  is  not  released  from  his  covenant,  though  B.  will  not 
accept  livery  of  seisin,  unless  the  act  be  frustrated  by  the  act  of  the 
covenantee.  It  is  not  necessary  now  to  determine  whether  or  not  the 
plaintiff  might  not  have  brought  an  action  of  assumpsit ;  it  will  be 
time  enough  to  decide  that  case  whenever  the  question  arises.  But 
here  the  question  is,  Whether  or  not  he  can  enforce  payment  of  the 
money  under  this  contract,  not  having  carried  the  goods  to  Liverpool, 
and  the  defendant  having  only  undertaken  to  pay  on  their  delivery  at 
Liverpool  ?  In  answer  to  this  action  the  defendant  has  a  right  to  say, 
Non  hcec  in  feeder  a  veni." 

The  other  judges  concurred  in  the  same  opinion.  Mr.  Justice 
Grose  cited  the  case  of  Bright  v.  Cowper  as  a  direct  authority  against 
the  plaintiff. 

Mr.  Justice  Lawrence  said  :  "  I  agree  with  the  plaintiff's  counsel, 
that  whether  the  contract  be  by  parol  or  under  seal,  the  operation  of 
the  law  on  it  is  equally  the  same.  When  a  ship  is  driven  on  shore, 
it  is  the  duty  of  the  master  either  to  repair  his  ship,  or  to  procure 
another ;  and  having  performed  the  voyage,  he  is  then  entitled  to  his 
freight ;  bat  he  is  not  entitled  to  the  whole  freight,  unless  he  perform 
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the  whole  voyage,  except  in  cases  where  the  owner  of  the  goods  pre- 
vents him  ;  nor  is  he  entitled  pro  rata  unless  under  a  new  agreement. 
Perhaps  the  subsequent  receipt  of  these  goods  by  the  defendant  might 
have  been  evidence  of  a  new  contract  between  the  parties ;  but  here 
the  plaintiff  has  resorted  to  the  original  agreement,  under  which  the 
defendant  only  engaged  to  pay  in  the  event  of  the  ship's  arrival  at 
Liverpool.  That  event  has  not  happened,,  and  therefore  the  plaintiff 
cannot  recover  in  this  form  of  action."  I  presume  the  learned  judge, 
in  thus  speaking  of  the  duty  of  the  master,  must  be  understood  to 
have  expressed  himself  with  a  view  to  the  master's  claim  of  his  whole 
freight. 

The  next  case  upon  this  subject  was  an  action  brought  for  the  reco- 
very of  freight  or  passage  money  against  a  person  who  had  embarked 
with  his  family  and  luggage  in  a  ship  bound  from  Demerara  to  Flush- 
ing, at  a  stipulated  price  for  the  voyage.  The  ship  was  taken  by  a 
British  cruiser  at  the  entrance  of  the  channel,  and  was  brought  into 
Plymouth,  and  libelled  in  the  Court  of  Admiralty  as  prize.  The  de- 
fendant and  his  family  were  set  at  liberty  at  Plymouth,  and  the  lug- 
gage restored.  The  case  of  Luke  v.  Lyde  was  cited  in  support  of  the 
master's  claim.  The  action  was  brought  pending  the  proceedings  in 
the  Court  of  Admiralty,  and  upon  that  ground  was  decided  against 
the  master,  because  possibly  the  Court  of  Admiralty  might  order  the 
defendant  to  pay  to  the  captors ;  but  the  observations  made  by  Mr. 
Justice  Le  Blanc  upon  the  subject  now  under  consideration  deserve 
great  attention.  "  It  is  not  necessary,"  said  the  learned  judge,  "  to 
give  any  opinion  upon  the  case  of  Luke  v.  Lyde ;  for,  as  this  case  now 
stands,  the  plaintiff  cannot  at  any  rate  recover  in  this  action.  Sup- 
posing this  were  a  case  for  the  freight  of  goods  only,  which  had  been 
stopped  in  the  course  of  their  voyage,  and  carried  to  another  place, 
then,  by  assimilating  it  to  the  case  of  Luke  v.  Lyde,  the  plaintiff  con- 
tends that  he  is  entitled  to  recover  pro  rata  for  the  freight,  not  on  the 
ground  of  the  original  contract,  but  by  reference  to  the  marine  law, 
on  which  the  courts  have  shaped  a  course  to  recover  for  a  benefit  to 
the  defendant,  which  made  part  of  the  original  contract.  That  was 
the  footing  on  which  the  case  of  Luke  v.  Lyde  was  put — that  though 
the  master  could  not  recover  on  the  original  contract,  which  was  not 
performed,  yet  that  he  might  recover  on  an  implied  assumpsit  for  a 
benefit  already  conferred  on  the  defendant;  which  in  that  case  was 
implied  from  the  acceptance  of  the  goods  by  the  defendant  at  the  port 
into  which  they  were  carried"  (c). 

The  case  of  Bright  v.  Cowper  (d}3  cited  by  Mr.  Justice  Grose,  hap- 
pened in  the  time  of  James  the  First,  at  a  period  when  mercantile 
causes  or  contracts  had  very  seldom  occupied  the  attention  of  English 
courts  of  justice.  The  report  of  it  is  in  the  following  words  :  "  Action 
of  covenant  brought  upon  a  covenant  made  by  the  merchant  with  a 
master  of  a  ship,  videlicet,  that  if  he  would  bring  his  freight  to  such 
a  port,  then  he  would  pay  him  such  a  sum,  and  shows  that  part  of 


(c)  Mulloy  v.  Backer,  5  East,  316.  (d)  1  Brownlow,  21. 
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the  goods  were  taken  away  by  pirates,  and  that  the  residue  of  the 
goods  were  brought  to  the  place  appointed,  and  there  unladed,  and 
that  the  merchant  hath  not  paid,  and  so  the  covenant  broken ;  and 
the  question  was,  Whether  the  merchant  should  pay  the  money  agreed 
for,  since  all  the  merchandises  were  not  brought  to  the  place  appointed  ? 
and  the  court  was  of  opinion,  that  he  ought  not  to  pay  the  money, 
because  the  agreement  was  not  by  him  performed."  Upon  reading 
this  report,  it  is  not  quite  clear  what  was  the  real  question  before  the 
court ;  but  it  seems  that  the  plaintiff  claimed  his  whole  freight,  to 
which  it  might  very  properly  be  decided  that  he  was  not  entitled,  as 
he  had  not  performed  the  whole  contract.  If  he  claimed  a  part  only 
of  the  freight,  and  was  held  by  the  court  not  to  be  entitled  to  any- 
thing, it  may  be,  that  by  the  particular  terms  of  the  contract,  the 
payment  of  freight  was  made  to  depend  upon  the  delivery  of  the  entire 
cargo.  Molloy,  immediately  after  the  citation  of  this  case,  adds  the 
following  observations  :  ' '  But  by  the  civil  law  this  is  vis  major,  or 
casus  fortuitus,  there  being  no  default  in  the  master  or  his  mariners, 
and  the  same  is  a  danger  or  peril  of  the  sea,  which,  if  not  in  naval 
agreements  expressed,  yet  is  naturally  implied ;  for  most  certain  had 
those  goods  which  the  pirates  carried  away  in  stress  of  weather,  navis 
levandae  causa,  been  thrown  overboard,  the  same  would  not  have  made 
a  disability  as  to  the  receipt  of  the  sum  agreed  on :  for,  by  both  the 
the  common  law  and  the  law  marine,  the  act  of  God,  or  that  of  an 
enemy,  shall  no  ways  work  a  wrong  in  actions  private"  (e) . 

Upon  a  review  of  these  cases,  it  will  appear  that,  considering  the 
subject  with  regard  to  the  proceedings  in  the  courts  of  common  law 
of  England,  the  right  to  freight  pro  rata  itineris  must  arise  out  of  some 
new  contract  between  the  master  and  the  merchant)  either  expressly  made 
by  them,  or  to  be  inferred  from  their  conduct.  The  right  cannot  pos- 
sibly exist  when  the  original  contract  has  been  performed,  for  then  the 
master  has  another  and  more  beneficial  claim.  Where  an  inference  is 
to  be  drawn  from  the  conduct  of  the  parties,  the  rule  of  the  maritime 
law  will  probably  have  great  weight.  But  admitting  this,  still  its 
true  import  and  meaning  may  be  questionable. 

In  the  case  of  Luke  v.  Lyde,  it  appears  to  have  been  adopted  by 
Lord  Mansfield  ad  literam ;  to  have  been  treated  rather  as  a  positive 
rule,  laid  down  to  prevent  questions  and  discussions,  than  as  a  general 
principle  of  jurisprudence,  to  be  moulded  and  modified  according  to 
the  circumstances  of  each  particular  case  that  may  fall  within  its 
operation.  For  it  is  obvious  that  the  rule  was  there  considered  by 
his  lordship  a  rule  of  space  or  time,  and  that  the  portion  of  the 
voyage  performed  was,  in  his  judgment,  the  portion  of  sea  that  the 
ship  had  traversed,  or  the  portion  of  time  that  had  been  expended  in 
the  voyage,  compared  with  what  might  be  required  for  its  completion. 
Perhaps  the  measure  of  time  was  considered  to  furnish  the  measure 


(e)  Molloy,  book  2,  ch.  4,  sect.  7.    There  wholly  on  the  construction  of  a  particular 

is  a  case  in  2  Mo.  397,  and  8  Taunt.  354,  in  agreement,  it  has  not  been  noticed  in  this 

which  a  question  was  raised  respecting  pro  Treatise. 
raid  freight,    but  as  the  decision  turned 
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of  space,  as  distance  is  sometimes  computed  by  the  number  of  days' 
journey.  But  it  is  obvious  that  such  a  mode  of  computation  is  very 
imperfect  in  its  application  to  a  journey  by  sea,  in  which  the  advance 
depends  so  much  upon  the  state  of  the  elements.  It  is  obvious  also, 
that,  considered  with  reference  to  the  interests  of  the  merchant,  the 
measure  of  time  or  space  cannot  reasonably  be  admitted  as  a  general 
rule ;  for  if  a  ship  arrive  within  one  day's  sail  of  the  place  of  destina- 
tion, and  be  driven  or  carried  back  from  thence  to  the  place  of  lading, 
the  merchant  cannot  possibly  be  benefited  by  this  ineffectual  advance. 
If  the  ship  put  into  a  port  short  of  the  place  of  destination,  the  benefit 
of  the  merchant  must  depend  upon  many  contingencies — upon  the 
opportunity  of  sale  there,  and  the  means  of  further  transport.  In 
the  case  of  Luke  v.  Lyde,  the  carriage  of  goods  from  the  port  to  which 
the  ship  was  taken  to  the  place  of  destination  was  higher  than  from 
the  port  of  lading  to  that  place.  The  rule  was  manifestly  considered 
as  applicable  to  the  labour  bestowed  by  the  master,  and  not  to  the 
benefit  received  by  the  merchant ;  to  the  service  performed,  and  not 
to  the  advantage  derived  from  its  performance.  Whether  the  rule, 
so  interpreted,  be  conformable  to  the  principles  of  justice  and  equity, 
may  well  be  questioned.  The  meaning  and  interpretation  of  the  rule 
became  the  subject  of  discussion  in  the  Court  of  King's  Bench  in  a 
more  recent  case,  which  I  shall  now  mention,  but  under  circumstances 
which  did  not  lead  to  a  decision  on  this  point. 

The  ship  Young  Nicholas  was  chartered  for  a  voyage  from  Falmouth 
to  Honduras,  to  fetch  a  cargo  of  mahogany  and  other  wood  from 
thence  to  London ;  the  freight  to  be  calculated  upon  the  quantity  of 
wood,  and  to  be  paid  one -third  upon  a  right  and  true  delivery  of  the 
cargo,  and  two-thirds  by  a  bill  at  three  months'  date  from  such 
delivery.  The  adventure  proved  highly  unfortunate.  The  ship  took 
in  her  cargo,  but  encountered  a  storm,  which  compelled  her  to  put 
into  Savannah,  in  Georgia,  to  repair,  and  a  part  of  her  cargo  was 
there  sold  to  defray  the  expense.  She  sailed  again  from  Savannah, 
but  was  taken  by  a  French  privateer,  and  carried  towards  Guadaloupe. 
She  was  re-taken  near  that  island  by  a  British  sloop  of  war,  and  sent 
to  St.  Kitt's,  and  was  there  driven  on  shore  by  a  hurricane,  and 
wrecked.  The  remainder  of  the  cargo  was  saved,  and  was  afterwards 
sold  at  the  instance  of  the  master,  without  communication  with  the 
merchant,  and  the  proceeds  were  remitted  to  the  owner  of  the  ship. 
The  merchant  sued  the  owner  for  the  recovery  of  this  money :  the 
owner  insisted  that  he  was  entitled  to  retain  the  whole  or  some  part 
in  respect  of  freight.  The  master  had  acted  to  the  best  of  his  judg- 
ment, but  the  sale  was  held  unwarrantable  (a).  The  form  of  the 
action  was  such  as  to  admit  of  the  owner's  claim,  if  it  could  be 
substantiated;  and  in  argument  before  the  court,  it  was  questioned 
whether  any  freight  was  payable  in  respect  of  the  goods  sold  at 
St.  Kitt's ;  and  if  any,  then  whether  such  freight  were  to  be  calculated 
on  the  portion  of  the  voyage  performed  in  point  of  time  or  distance, 


(a)  See  ante,  p.  6  to  20. 
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or  only  on  the  proportionate  diminution  of  expense  between  the  rate 
of  freight  from  St.  Kitt's  to  London,  and  from  Honduras  to  London ; 
and  whether  the  freight  should  be  allowed  on  the  quantity  of  goods 
sold,  or  in  the  proportion  which  the  clear  produce  of  the  sale  bore 
either  to  the  prime  cost  or  to  the  value  in  London.  But  the  court 
being  of  opinion  that  the  owner  was  not  entitled  in  this  case  to 
any  freight  pro  raid,  the  question  as  to  the  mode  of  computation 
remained  undecided.  The  distinction  between  one  of  the  principal 
facts  of  this  case  and  of  the  case  of  Baillie  v.  Moudigliani,  which  I 
have  before  mentioned,  is  obvious  (b}.  In  this  case,  the  sale  of  the 
goods  took  place  at  the  unauthorized  instance  of  the  master  of  the 
ship ;  in  the  other,  it  took  place  under  the  authority  of  a  court  of 
prize,  by  whose  acts  the  final  transport  of  the  goods  to  the  place 
of  destination  had  been  prevented.  And  in  delivering  the  judgment 
of  the  court  in  the  present  case,  Lord  Ellenborough,  after  comment- 
ing very  forcibly  on  this  distinction,  proceeded  as  follows  : — "  The 
principles  which  appear  to  govern  the  present  action  are  these :  the 
shipowners  undertake  that  they  will  carry  the  goods  to  the  place  of 
destination,  unless  prevented  by  the  dangers  of  the  seas,  or  other 
unavoidable  casualties;  and  the  freighter  undertakes  that  if  the 
goods  be  delivered  at  the  place  of  their  destination,  he  will  pay 
the  stipulated  freight ;  but  it  was  only  in  that  event — viz.,  of  their 
delivery  at  the  place  of  destination — that  he,  the  freighter,  engages  to 
pay  anything.  If  the  ship  be  disabled  from  completing  her  voyage, 
the  shipowner  may  still  entitle  himself  to  the  whole  freight,  by 
forwarding  the  goods  by  some  other  means  to  the  place  of  destina- 
tion ;  but  he  has  no  right  to  any  freight  if  they  be  not  so  for- 
warded, unless  the  forwarding  of  them  be  dispensed  with,  or  unless 
there  be  some  new  bargain  upon  this  subject  (c) .  If  the  shipowner  will 
not  forward  them,  the  freighter  is  entitled  to  them  without  paying 
anything.  One  party,  therefore,  if  he  forward  them,  or  be  prevented 
or  discharged  from  so  doing,  is  entitled  to  his  whole  freight ;  and  the 
other,  if  there  be  a  refusal  to  forward  them,  is  entitled  to  have  them 
without  paying  any  freight  at  all.  The  general  property  in  the  goods 
is  in  the  freighter ;  the  shipowner  has  no  right  to  withhold  the  poses- 
sion  from  him,  unless  he  has  either  earned  his  freight  or  is  going  on 
to  earn  it.  If  no  freight  be  earned,  and  he  decline  proceeding  to  earn 
any,  the  freighter  has  a  right  to  the  possession.  The  captain's 
conduct  in  obtaining  an  order  for  selling  the  goods,  and  selling  them 
accordingly,  which  was  unnecessary,  and  which  disabled  him  from 
forwarding  the  goods,  was  in  effect  declining  to  proceed  to  earn 
any  freight,  and  therefore  entitled  the  plaintiff  to  the  entire  produce 
of  his  goods,  without  any  allowance  for  freight "  (d) 

In  this  case  of  Hunter  v.  Prinsep,  it  will  be  observed,  that  the  act 


(&)  See  ante,  p.  384.  knowledge  of  the  shipper  or  the  owner,  it 
(c)  See  the  case  of  Vlierboom  v.  Chapman,  was  held  that  no  such  bargain  could  be  pre- 
13  M.&  W.  230,  in  which  goods  having  been  sumed,  the  master  having  no  authority  to 
of  necessity  sold  by  the  master  at  an  inter-  enter  into  one. 
mediate  port,  bond  fide,  but  without  the  (d)  Hunter  v.  Prinsep,  10  East,  378. 
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of  the  master  had  deprived  the  merchant  of  his  election  to  accept  the 
goods  at  the  place  of  the  disaster,  or  require  them  to  be  carried  to  the 
port  of  destination,  and  that  there  was  nothing  in  the  conduct  of  the 
merchant  from  which  a  new  contract  could  be  inferred.  In  the  case 
which  I  am  now  about  to  mention,  the  conduct  of  the  merchant 
excluded  the  presumption  of  a  new  contract. 

The  ship  Mayflower  was  chartered  at  Hull,  to  proceed  from  thence 
to  Shields  for  a  cargo  of  coals,  and  sail  therewith  to  Lisbon  with  the 
first  convoy :  the  freight,  at  the  rate  of  20/.  per  keel  of  coals,  to  be 
paid  on  the  right  delivery  of  the  cargo.  The  ship  took  in  her  cargo 
and  sailed  to  Portsmouth,  where  she  joined  convoy,  and  sailed  there- 
with to  Lymington,  where  they  were  detained  some  time  by  contrary 
winds ;  at  last  the  sailing  instructions,  which  the  master  had  received 
from  the  commodore,  were  recalled,  and  the  ship  returned  to  Spithead, 
the  ports  of  Portugal  being  shut  against  British  ships  by  the 
Portuguese  government.  The  French  soon  afterwards  took  posses- 
sion of  Portugal,  and  continued  to  occupy  it  until  the  present  action 
was  brought.  At  the  expiration  of  about  two  months  from  the  ship's 
return  to  Spithead,  the  master  formally  required  the  merchants  to 
land  the  coals ;  and  gave  them  notice,  that  unless  this  was  done  he 
would  land  and  warehouse  them  at  their  expense  and  risk,  and 
that  he  reserved  to  himself  the  right  of  proceeding  at  law  for  freight, 
demurrage,  &c.  The  merchants  replied,  ' '  If  you  land  the  coals,  you 
will  take  the  consequence :  we  do  not  consent,  if  we  are  to  be  called 
upon  for  freight  and  expenses."  The  cargo  remained  on  board  the 
ship  nearly  two  months  more,  and  was  then  landed  by  the  master 
after  another  notice,  to  which  it  does  not  appear  that  any  answer  was 
returned.  The  coals  were  afterwards  sold  by  consent  of  the  parties, 
without  prejudice  on  either  side,  and  produced  a  clear  profit  of 
166/.  18s.  on  the  prime  cost,  after  payment  of  the  expense  of  unload- 
ing, landing,  and  warehousing.  The  master  sued  the  merchant  for  a 
compensation  for  the  portion  of  the  voyage  performed,  and  for  the 
detention  of  the  ship.  The  action  was  in  the  same  form  as  in  the 
case  of  Luke  v.  Lyde,  which  was  cited  in  support  of  the  master's 
claim ;  but  Lord  Ellenborough  said,  "  That  was  upon  the  ground  of 
there  having  been  an  acceptance  of  the  cargo  by  the  owner  in  the 
course  of  the  voyage,  which  showed  his  election  to  receive  his  goods 
at  that  place,  instead  of  having  them  sent  on  to  the  place  of  their 
original  destination;  but  the  acceptance  of  the  goods  was  the  very 
substance  of  the  new  implied  contract  in  Luke  v.  Lyde.  But  here 
there  has  been  no  agreement  to  accept  the  goods;  but  they  were 
landed  and  sold  without  prejudice  to  either  party.  The  case  of  Luke 
v.  Lyde  has  been  often  pressed  beyond  its  fair  bearing,  but  the  true 
sense  of  it  has  been  explained  by  my  brother  Lawrence,  in  Cook  v. 
Jennings  (e),  and  my  brother  Le  Blanc,  in  Mulloy  v.  Backer  (/). 
Then  what  does  this  case  amount  to  ?  The  parties  have  entered  into 
a  special  contract,  by  which  freight  is  made  payable  in  one  event 


(e)  See  ante,  p.  393.  (/)  See  ante,  p.  395. 
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only,  that  of  a  right  delivery  of  the  cargo  according  to  the  terms  of 
the  contract ;  and  that  event  has  not  taken  place.  There  has  been 
no  such  delivery ;  and  consequently  the  plaintiff  is  not  entitled  to 
recover.  He  should  have  provided  in  his  contract  for  the  emergency 
which  has  arisen  "  (g) . 

Again,  the  American  ship  Neptune  was  chartered  for  a  voyage  from 
Sandy  Hook  to  Charlestown,  to  take  in  a  cargo,  and  from  thence  to 
Tonningen,  Amsterdam,  or  Rotterdam,  there  to  deliver  the  cargo  to 
the  merchant  or  his  agents,  with  a  proviso,  that  if  advice  should  be 
received  at  Charlestown,  before  the  departure  of  the  ship  from  that 
place,  that  the  blockade  had  been  taken  off  the  river   Elbe,   the 
merchant  should  be  at  liberty  to  send  her  to  Hamburgh  direct,  in  lieu 
of  the  other  ports.    Under  this  charter-party  the  ship  took  in  a  cargo 
of  sugar  and  rice  at  Charlestown  in  August,  1807,  consigned  by  the 
bills   of  lading  to  Messrs.  R.   Groning  and  Co.,  of  Hamburgh,  to 
be  delivered  to  them  at  Tonningen,  (or  in  case  the  blockade  of  the 
Elbe  was  taken  off,  to  proceed  on  to  Hamburgh  direct),  on  payment 
of  freight  pursuant  to  the  charter-party.     In  sailing  up  the  Channel, 
the   master   received  information  of  the  British  orders   in   council 
issued  in  November,  1807,  directing  the  capture  and  condemnation 
of  vessels  trading  to  places  at  war  with  Great  Britain,  or  from  which 
the  British  flag  was  excluded ;   but  further  directing  that  all  vessels 
which  should  arrive  at  any  port  in  the  United  Kingdom,  in  conse- 
quence of  information  of  this  regulation  received  after  taking  their 
cargoes  on  board,  should  be  permitted  to  proceed  upon  their  voyage 
to  their  original  port  of  destination,  if  not  previously  unlawful.     In 
consequence   of  this  information,   the  master   brought  his  ship  to 
Sheerness,   and  came  to  London  to  consult  the  merchant's  agents 
there.     They  soon  procured  his  Majesty's  license  for  the  ship  and 
cargo  to  proceed  to  Rotterdam,  or  any  port  in  the  North  Sea,  and 
they  urged  the  master  to  proceed  to  Rotterdam.     But  the  master 
finding  that,  under  a  French  decree,  the  ship  and  cargo  might  be 
liable  to  French  confiscation  for  having  touched  at  an  English  port, 
refused  to  proceed  on  the  voyage ;  and,  on  the  one  hand,  the  master 
offered  to  deliver  up  the  cargo  on  being  paid  his  freight  and  charges, 
while,  on  the  other  hand,  the  agents  refused  to  receive  it,  and  insisted 
that  he  was  bound  to  complete  his  voyage  according  to  the  charter- 
party.    After  some  time,  the  master  brought  the  ship  to  London,  and 
there  landed  the  cargo,  and  again  offered  to  deliver  it  on  payment  of 
his  freight  and  charges  :  the  agents  still  refused,  and  apprehending 
the  master  was  about  to  sell  the  cargo,  they  applied  to  the  Court  of 
Chancery  to  restrain  him  from   so  doing,    and   to   compel  him  to 
deliver  it  to  them  without   prejudice   to   the   merchant's   claim  of 
damages  for  the  non-performance  of  the  charter-party.     The  master 
insisted  that  he  had  a  lien  upon  the  cargo  for  freight  and  charges. 
The  Lord  Chancellor  granted  the  injunction,  and  directed  two  ques- 
tions to  be  tried  in  a  court  of  law  :  first,  whether  the  master  was  entitled 


Liddard  v.  Lopez  and  another,  10  East,  526. 
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to  any,  and  what  sum  of  money  for  freight  on  this   cargo;    and, 

secondly,  whether  he  was  entitled  to  any,  and  what  sum  of  money  by 

way  of  compensation  for  the  carriage  of  the  goods  from  Charlestown 

to  London.    In  the  meantime,  the  goods  were  ordered  to  be  delivered 

to  the  agents  by  consent,   without  prejudice  to  the  rights  of  the 

parties.     The  question  came  on  for  trial  before  Lord  Elleiiborough, 

who  is  reported  to  have  expressed  himself  as  follows  :  "  It  is  clear 

that,  in  this  case,  the  plaintiif  can  have  no  claim  for  freight.    Freight 

could  only  be  earned  by  performing  the  terms  of  the  charter-party. 

Then,  is  he  entitled  to    any  sum  by  way  of  compensation  for   the 

carriage  of  the  goods  from  Charlestown  to  the  port  of  London  ?  — his 

right  to  compensation  must  arise  out  of  some  contract  expressed  or 

implied.     There  is  no  express  contract  set  up ;  and  from  what  can 

we  imply  a  promise  to  pay  for  the  carriage  of  the  goods  to  England  ? 

They  are  brought  here  instead  of  being  conveyed  to  their   port  of 

destination,  and  an  application  being  made  to  the  Lord  Chancellor, 

to   prevent  their  being  tortiously  disposed  of  by  the  captain,  they 

were  taken  possession  of  on  behalf  of  the  consignee,  without  prejudice 

to  the  rights  of  the  parties.     This  is  no  acceptance  of  the  goods  short 

of  the  port  of  destination,  and  no  foundation  for  a  promise  to  pay  pro 

raid  itineris.     I  am  therefore  of  opinion,  that  both  issues  must  be 

found   for   the   defendant."     This  was  accordingly  done;    and   the 

direction  of  the  learned  chief  justice  was  afterwards  approved  of  by 

the  Lord  Chancellor  (h) . 

These  cases,   therefore,   establish  that  acceptance  of  the  goods  is 
necessary  to  found  an  implied  contract  for  the  payment  of  freight 
pro  raid  itineris.     In  the  case  of  Luke  v.  Lyde,  the  acceptance  was 
the  only  ground  upon  which  the  implication  could  be  raised,  and 
must  have  been  thought  a  sufficient  ground ;  for  the  master  had  not 
offered  to  carry  forward  the  goods,  nor  could  have  done  so  without 
hiring  another  ship,  for  which  he   must   have  paid  more  than   the 
amount  of  his  full  freight.     Still,  it  may  be  questionable  whether 
acceptance  alone  shall,  in  all  cases,  and  as  a  general  rule,  be  sufficient 
to  raise  such  an  implication,  especially  if  the  rateable  computation  is 
to  be  made  according  to  distance  or  time.     To  be  sure,  if  the  law  of 
England  has  positively  established  the  duty,  a  promise  to  discharge 
the  duty  may  be  inferred  in  this,  as  in  other  cases ;  but  still   the 
question  will  remain,  Has  the  law  of  England  so  established  the  duty  ? 
In  the  case  of  the  ship  Neptune,  which  I  have  just  quoted,  the  Lord 
Chancellor  afterwards  directed  the  second  question  to  be  tried  again 
in  a  court  of  law,  and  ordered  the  merchant  to  admit  that  he  had 
accepted  the  goods  at  the  port  of  London,  if  it  should  appear  that  the 
master  could  not  reasonably  have  been  required  to  proceed  on  the 
voyage ;  considering  that  if  the  master  could  not  reasonably  have  been 
required  to  proceed,  the  merchant  ought  to  have  accepted  the  goods, 
and  his  refusal  to  accept  them  was  an  act  against  conscience,  and  a 
proper  subject  for  the  jurisdiction  of  a  court  of  equity,  which,  on 


(h)  Osgood  v.  Groning,  2  Campb.  466. 
D  D 
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many  occasions,  places  parties  in  the  situation  in  which  they  would 
stand  if  that  which  ought  to  have  been  had  been  actually  done.  At 
the  second  trial,  the  jury,  upon  the  evidence  before  them,  were  of 
opinion  that  the  request  to  proceed  to  Rotterdam  was  a  reasonable 
request,  it  appearing  that  other  American  vessels  had,  under  similar 
circumstances,  delivered  their  cargoes  in  safety  at  Rotterdam  at  the 
same  period  of  time.  The  fault,  therefore,  fell  upon  the  master,  the 
verdict  at  law  passed  against  him,  and  he  was  ultimately  ordered 
to  pay  the  costs  of  the  suit  in  equity ;  and  no  decision  could  be  made 
upon  the  master's  right  to  compensation  generally,  or  upon  the  par- 
ticular amount  to  which  he  might  be  entitled  (i) .  But  it  is  observable 
that  the  form  of  the  question  directed  to  be  tried,  left  the  right  of  the 
master  to  any  compensation  open  for  the  consideration  of  the  court 
of  law,  even  if  it  should  appear  that  the  merchant  ought  to  have 
accepted,  or  had  accepted,  the  goods  ;  for  the  jury  are  not  directed,  in 
that  event,  to  award  a  compensation  absolutely,  but  are  to  try,  in  the 
first  place,  whether  the  master  was  entitled  to  any  compensation.  It 
seems  probable  that  the  carriage  of  the  goods  from  Charlestown  to 
London  was  a  benefit  to  the  merchant,  though  a  less  benefit  than  the 
carriage  of  them  to  Rotterdam  would  have  been  (k) . 

The  authority  of  the  Court  of  Admiralty  being  exercised  upon  the 
ship  and  cargo  in  specie,  or  (which  is  in  effect  the  same  thing)  upon 
the  proceeds  of  a  sale  made  under  its  own  decrees,  is  very  different 
from  that  of  a  court  of  common  law.  The  nature  of  this  jurisdic- 
tion, as  applied  to  the  subject  now  under  consideration,  will  be  best 
collected  from  the  report  of  the  explanation  given  of  it  by  Lord 
Stowell,  as  follows  :  "  In  the  case  of  the  American  ships  bound  to 
France  or  Holland,  which  were  brought  into  the  ports  of  this  country 
under  the  prohibitory  law,  the  full  freight  was  pronounced  to  be  due 
where  the  owners  of  the  cargoes  elected  to  sell  here  ;  where  they  did 
not  elect  to  sell  here,  the  court  left  it  to  them  to  settle  the  freight  with 
the  owners  of  the  ships.  The  court  considered  a  voyage  from  America 
to  this  country  very  nearly  the  same  in  effect  as  a  voyage  to  those 
contiguous  countries  to  which  those  vessels  were  originally  destined ; 
in  all  probability  the  markets  of  this  country  were  not  less  favourable 
than  in  the  blockaded  ports,  and  no  doubt  the  sale  was  effected  with 
every  attention  to  the  interests  of  the  owners  of  the  cargo.  In  those 
cases,  the  court  gave  the  master  the  full  benefit  of  the  freight,  not  by 
virtue  of  his  contract,  because,  looking  at  the  charter-party  in  the 
same  point  of  view  as  the  courts  of  common  law,  it  could  not  say 
that  the  delivery  at  a  port  in  England  was  a  specific  performance  of  its 
terms.  But  there  being  no  contract  which  applied  to  the  existing 
state  of  facts,  the  court  found  itself  under  an  obligation  to  discover 
what  was  the  relative  equity  between  the  parties.  This  court  '  sits  no 
more  than  the  courts  of  common  law  do'  to  make  contracts  between 
parties ;  but  as  a  court  exercising  an  equitable  jurisdiction,  it  con- 


(i)  Of  good  v.  Groning,  2  Campb.  471,  and        (k)  See  the  next  section.     The  cargo  was 
from  the  papers  in  the  cause.  sugar  and  rice,  principally  sugar. 
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siders  itself  bound  to  provide,  as  well  as  it  can,  for  that  relation  of 
interests  which  has  unexpectedly  taken  place  under  a  state  of  facts  out 
of  the  contemplation  of  the  contracting  parties  in  the  course  of 
the  transaction  "  (/) . 

The  preceding  passage  has  been  extracted  from  the  report  of  a  case 
of  peculiar  hardship.  The  British  ship  Friends,  being  chartered 
at  Campeachy  to  deliver  a  cargo  at  Lisbon,  sailed  therewith  to  the 
very  entrance  of  the  Tagus,  and  being  there  warned  off  by  the 
blockading  squadron,  continued  some  days  with  the  fleet,  but  was 
afterwards  blown  out  by  a  gale  of  wind,  taken  by  a  Spanish  priva- 
teer, retaken  by  a  British  cruiser,  and  carried  into  Madeira,  where 
the  ship  and  cargo  were  sold  by  the  re-captors  to  pay  the  salvage.  A 
decree  was  afterwards  made  for  the  restoration  of  the  ship  and 
cargo  (m) ,  and  the  court  was  called  upon  to  consider  what  freight 
should  be  allowed  under  the  circumstances  of  the  case.  The  owner 
claimed  the  whole  freight,  as  the  ship  had  gone  up  to  the  very  mouth 
of  the  destined  port ;  the  merchant  contended  that  nothing  was  due, 
because  the  cargo  was  not  delivered  according  to  the  terms  of  the 
charter-party.  The  learned  judge,  explaining  the  nature  of  his  juris- 
diction in  the  words  that  have  been  just  quoted,  and  considering  the 
calamity  as  common  to  both  parties,  and  not  attributable  solely 
to  either,  for  the  ship  could  not  have  entered  the  port  in  ballast,  nor 
the  cargo  in  any  other  ship,  thought  that  equity  suggested  a  division 
of  the  loss,  and  directed  a  moiety  of  the  freight  to  be  paid  (n) . 

It  may  be  proper  to  remark,  that  in  this  case  the  learned  judge  did 
not  apply  the  rule  of  payment  pro  raid  itineris  in  the  same  strict  way 
in  which  it  was  applied  by  the  court  in  Luke  v.  Lyde  (o) ,  and  by  the 
opinion  of  Lord  Mansfield  in  Baillie  v.  Moudigliani  (p).  The 
only  essential  difference  between  this  case  and  Luke  v.  Lyde  is  the 
acceptance  of  the  cargo :  for  there  the  cargo  was  burthened  with 
salvage  to  the  amount  of  one-half,  and  the  court  dealt  with  that  cir- 
cumstance by  considering  half  the  cargo  as  actually  lost,  and  half 
only  as  delivered  and  accepted.  In  Baillie  v.  Moudigliani  the  whole  had 
been  originally  sold,  as  here,  under  the  decree  of  a  court  of  competent 
jurisdiction,  and  the  subsequent  award  of  restitution  could  operate 
only  upon  the  proceeds  of  the  sale. 

The  ship  Jane  (q)  was  chartered  by  an  agreement,  not  under  seal,  to 
proceed  with  a  cargo  of  coals  from  London  to  Solada,  in  the  river 
Plate,  and  either  there  or  at  Buenos  Ayres  deliver  the  same,  there 
reload  and  proceed  to  a  port  between  Gibraltar  and  Antwerp,  as  the 
freighter's  agents  might  direct ;  freight  for  the  voyage  out  and  home 
1,3()0/.  in  full,  if  delivered  at  Gibraltar,  a  port  in  Spain,  or  London, 
or  Liverpool,  to  be  paid  as  follows :  200/.  in  London  on  the  vessel 


(/)  In  the  case  of  the  Friend*,\  Edw.  Ad.         (o)  See  ante,  p.  390. 
Rep.  246.  (j»)  See  ante,  p.  392. 

(?n)   Probably  this  must  mean  of  the  pro-         (q)  Mitchell  v.  Darthez,  2  Bing.  N.  C. 

ceeds,  deducting  the  salvage,  &c.  555. 

(n)  The  Friends,  1  Edw.  Ad.  R.  246. 
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being  despatched  from  Portsmouth ;  cash  for  the  necessary  expenses 
of  the  vessel  in  the  river  Plate,  to  be  advanced  there  at  the  current 
rate  of  exchange  upon  London  free  of  commission  ;  and  the  remainder 
to  be  paid  on  final  delivery  of  the  homeward  cargo  in  cash. 

The  vessel  sailed  from  Portsmouth,  and  the  history  of  the  voyage  is 
detailed  in  the  judgment  of  the  Court  of  Common  Pleas.  "  In  this 
case,"  said  Chief  Justice  Tindal,  "  two  questions  arise  :  first,  whether 
the  plaintiff  is  entitled  to  recover  the  full  freight  agreed  to  be  paid  by 
the  charter-party ;  and,  secondly,  if  not  entitled  to  recover  the  full 
freight,  whether  he  is  entitled  to  recover  any,  and  what  freight, 
pro  raid  itinerls. 

"  First,  in  order  to  entitle  the  plaintiff  to  recover  the  full  freight, 
he  must  establish  that  he  has  performed  the  voyage  prescribed  by  the 
charter-party.  The  first  part  of  the  voyage  was  duly  performed  by 
the  arrival  of  the  ship  at  Buenos  Ayres,  and  a  destination  for  the 
accomplishment  of  the  homeward  voyage  was  given  by  the  freighter 
there,  who  appointed  Gibraltar  as  the  port  of  discharge.  But  the 
plaintiff  never  performed  that  homeward  voyage,  either  in  the  ship 
mentioned  in  the  charter-party,  or  in  any  other.  The  original  ship 
and  about  one-third  of  the  cargo  having  been  lost  by  the  perils  of  the 
seas,  the  remainder  of  the  cargo  was  left  at  the  island  of  Fayal  by  the 
master,  who  on  the  12th  of  July  sailed  in  another  vessel  for  England, 
having  left  instructions  with  the  vice-consul  at  Fayal  to  forward  the 
remainder  of  the  cargo  (about  two-thirds)  by  the  earliest  opportunity 
to  Gibraltar;  the  master  having  been  wrecked  on  the  next  day, 
returned  to  Fayal,  and  remained  there  until  the  24th  of  July,  when 
he  again  sailed  for  England,  having  on  the  23rd  addressed  a  letter  to 
the  vice-consul,  stating  his  having  been  informed  of  the  expected 
arrival  of  a  vessel  originally  destined  for  Newfoundland,  and  recom- 
mending the  vice-consul,  if  he  could  not  obtain  a  reduction  of  400/. 
for  the  freight,  to  give  that  sum  for  the  conveyance  of  the  remainder 
of  the  cargo  to  Gibraltar,  rather  than  an  opportunity  of  sending  the 
cargo  forward  should  be  lost.  No  authority  appears  to  have  been  given 
to  the  vice-consul  to  make  any  contract  for  the  hire  of  a  vessel  on 
account  of  the  owners  of  the  Jane.  The  master  of  the  Jane  certainly 
did  not  make  any,  nor  did  he  personally  make  provision  for  the  convey- 
ance of  the  remainder  of  the  cargo  to  its  destination,  much  less  super- 
intend its  transhipment,  or  accompany  it  to  the  port  of  discharge. 
Before  his  departure  from  Fayal,  no  vessel  of  sufficient  capacity  to 
convey  it  had  arrived  at  Fayal ;  but  on  the  29th  of  July  such  a  vessel 
had  arrived,  and  the  vice-consul  chartered  the  vessel  on  behalf  of  the 
owners  of  the  cargo  of  the  Jane,  at  a  freight  of  360/.  for  the  convey- 
ance of  goods  to  Gibraltar.  Under  this  charter-party,  the  vessel  so 
hired  by  the  vice-consul  on  behalf  of  the  owners  of  the  cargo  sailed 
to  Gibraltar  and  delivered  it  to  them,  who  received  and  paid  freight 
and  charges  378/.  Under  these  circumstances,  it  appears  to  us  that 
the  goods  which  were  so  left  by  the  master  of  the  Jane,  at  Fayal, 
having  been  forwarded  to  Gibraltar  by  the  Vice-Consul,  acting  in  the 
name  and  on  behalf  of  the  owners  of  the  cargo,  and  at  their  expense, 
cannot  be  said  to  have  been  carried  to  their  destination  by  the  owner 


CHAP,  ix.]  Payment  of  Freight.  405 

of  the  Jane,  in  fulfilment  of  the  charter-party  entered  into  with  the 
defendants,  and  consequently  that  the  freight  stipulated  to  be  paid  by 
the  charter-party  has  not  been  earned. 

"  The  next  question  is,  whether  anything  in  the  nature  of  freight 
is  recoverable  by  the  plaintiff  upon  a  new  and  implied  contract, 
founded  on  meritorious  service  rendered  to  the  defendants  by  the 
plaintiff,  in  the  partial  performance  of  the  voyage  contemplated,  and 
the  acceptance  of  the  goods  by  them  under  the  circumstances  stated 
in  the  case.  The  carriage  of  the  goods  from  Fayal  to  Gibraltar  not 
having  been  the  act  of  the  plaintiff,  we  are  of  opinion  that  no  claim 
to  freight  can  be  made  by  the  plaintiff  for  that  portion  of  the  voyage. 
And  we  are  also  of  opinion  that  the  plaintiff  has  no  right  to  claim 
any  freight  pro  rata  itineris  for  the  outward  voyage  from  England  to 
Buenos  Ayres. 

"  The  freight  for  the  entire  voyage  was  a  gross  sum  of  1,3007.,  of 
which  200/.  was  to  be  paid  in  England,  in  cash  for  the  necessary 
expenses  of  the  vessel  in  the  river  Plate,  and  the  residue  at  Gibraltar, 
at  the  current  exchange  upon  London.  If  the  vessel  had  arrived  at 
Buenos  Ayres,  and  had  been  lost  immediately  afterwards,  we  think 
that  nothing  beyond  the  200/.  paid  in  London  could  have  been 
claimed.  But  as  she  actually  brought  from  Buenos  Ayres  to  Fayal, 
on  her  way  to  Gibraltar,  a  considerable  portion  of  the  cargo  put  on 
board  at  Buenos  Ayres,  which  portion  has  come  to  the  hands  of  the 
freighters,  and  been  accepted  by  them,  the  question  arises,  Whether 
the  shipowner  has  not  a  claim  to  freight  pro  raid  for  the  conveyance 
of  that  portion  of  the  goods  from  Buenos  Ayres  to  Fayal? — and  upon 
the  best  consideration  which  we  can  give  to  the  case  we  think  he  has 
such  claim. 

"  We  have  already  said  that  the  goods  were  forwarded  by  the  vice- 
consul,  acting  as  the  agent  of  the  freighters  ;  but  the  vice-consul  was 
desired  by  the  master  of  the  Jane  to  forward  them,  though  not  desired 
to  forward  them  on  behalf  of  the  shipowner.  The  agents  of  the 
freighters  at  Gibraltar  have  accepted  the  goods,  paid  the  freight,  and 
thereby  recognised  the  act  of  the  vice-consul  as  their  agent.  The 
case,  therefore,  must  stand  in  the  same  position  as  if  the  freighters 
had  accepted  the  goods  of  the  master  of  the  Jane  at  Fayal,  and  con- 
veyed them  on  their  own  account  to  Gibraltar ;  in  which  case  we 
think  that  they  would  be  liable  to  pay  freight  for  that  portion  of  the 
voyage  in  respect  of  the  goods  accepted.  At  what  rate  the  freight  is 
to  be  calculated  is  the  remaining  question  to  be  considered,  and  we 
are  of  opinion  that  the  shipowner,  under  the  circumstances  of  this 
case,  cannot  claim  any  remuneration  beyond  reasonable  freight  from 
Buenos  Ayres  to  Fayal,  the  amount  of  which  the  arbitrator  will  deter- 
mine. The  freight  agreed  upon  by  the  charterer  was  not  of  an  ordinary 
kind,  but  a  gross  sum  to  be  paid  in  case  of  the  performance  of  an  ex- 
traordinary voyage.  That  voyage  has  not  been  accomplished ;  the 
voyage  was  not  in  its  nature  divisible,  so  as  to  give  to  the  shipowner 
a  claim  to  any  aliquot  part  upon  the  performance  of  a  certain  portion 
of  the  voyage.  The  claim  of  the  shipowner  must,  therefore,  rest  upon 
an  implied  contract  to  remunerate  him  for  service  performed,  not 
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according  to  the  agreement,  but  a  service  from  which,  the  freighters 
have  received  a  benefit ;  and  whether,  upon  the  whole,  the  shipowner 
has  been  overpaid  or  not,  will  appear  when  the  account  is  taken  by 
the  arbitrator  on  this  principle  between  the  parties." 

It  will  be  seen,  from  the  report  of  this  case,  that  it  was  contended, 
on  the  part  of  the  plaintiff",  that  in  chartering  another  ship,  for  the 
conveyance  of  the  cargo  from  Fayal  to  its  destination,  the  consul 
acted  as  the  agent  for  the  shipowner,  and  that  the  latter  had  thereby 
performed  his  contract.  If  the  facts  of  the  case  had  supported  that 
position,  it  is  probable  that  the  plaintiffs  would  have  been  considered 
entitled  to  the  whole  freight,  as  stipulated  by  the  charter-party ;  but 
the  Court  of  Common  Pleas  was  of  opinion,  that  the  consul  acted  as 
the  agent,  not  of  the  shipowners,  but  of  the  owners  of  the  cargo.  The 
former  having  failed  to  convey  the  goods  to  their  destination,  was 
held  not  entitled  to  receive  the  freight  for  which  he  had  stipulated ; 
and  the  merchant,  who  had  accepted  the  goods  at  a  place  short  of 
their  destination,  was  considered  to  have  entered  into  an  implied  con- 
tract to  remunerate  the  shipowner  for  such  service  as  he  had  actually 
performed. 

In  the  case  of  Shipton  v.  Thornton  (a),  the  plaintiff*  in  assumpsit 
brought  this  action  for  freight,  in  respect  of  certain  goods  and 
merchandise  carried  and  conveyed  from  Sincapore  to  London,  and 
there  delivered  to  the  defendant. 

It  appeared  on  the  trial,  that  in  January,  1836,  the  agent  of  the 
defendant  shipped  at  Sincapore,  on  board  the  James  Scott,  belonging 
to  the  plaintiff,  certain  goods  under  a  bill  of  lading,  by  which  it  was 
stipulated,  e(  that  the  goods  were  to  be  delivered  at  the  port  of  London 
to  Richard  Thornton,  Esq.,  or  his  assigns,  he  or  they  paying  freight 
for  the  said  goods  as  per  margin.  The  James  Scott  proceeded  on  her 
voyage  with  a  general  cargo,  but  encountering  severe  gales,  was 
obliged  to  put  into  Batavia ;  and  on  her  arrival  there,  in  consequence 
of  the  damage  to  the  ship  and  cargo,  a  transhipment  was  found 
necessary;  and  the  cargo,  including  the  goods  of  the  plaintiff,  was 
transhipped  to  the  Mountaineer  and  the  Sesostris,  and  bills  of  lading 
were  drawn  for  delivery  of  the  cargoes  to  William  Ellward,  Esq.,  or 
his  assigns,  he  or  they  paying  freight.  On  the  arrival  of  the  last- 
mentioned  vessels  with  their  cargoes  in  London,  the  defendant  claimed 
and  obtained  both  parcels  of  goods,  under  the  bill  of  lading  per  James 
Scott,  but  contended  that  he  was  only  bound  to  pay  freight  pro  ratd 
from  Sincapore  to  Batavia,  and  the  actual  freight  per  Mountaineer  and 
Sesostris. 

Lord  Denman,  delivering  the  judgment  of  the  Court  of  King's 
Bench,  said  :  "  Upon  the  trial  it  appeared  that  the  plaintiff  had  been 
paid  freight  by  the  James  Scott,  at  the  rate  originally  agreed  on,  for 
so  much  of  the  voyage  as  had  been  performed  up  to  the  ship's  arrival 
at  Sincapore,  and  for  the  remainder  of  the  voyage  to  London,  at  the 
rate  at  which  he  had  contracted  for  the  carriage  of  the  goods  by  the 


(a)  1  Per.  &  Dav.  216;  ante,  p.  326;  9  Ad.  &  E.  314. 
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Mountaineer  and  the  Sesostris.  The  action  was  brought  for  the 
difference  between  the  two  rates  for  that  portion  of  the  voyage  ;  and 
it  was  objected,  that  for  this  portion  of  the  voyage,  he  was  not 
entitled  to  receive  more  than  he  had  actually  paid ;  while,  on  the  part 
of  the  plaintiff,  it  was  contended  that  the  necessity  of  the  tranship- 
ment being  assumed,  which  it  must  be  for  the  purpose  of  the  argu- 
ment, the  Mountaineer  and  Sesostris  were  to  be  considered  as  the 
James  Scott ;  that  the  master  had  fulfilled  his  undertaking  in  carrying 
the  goods  to  their  destination,  and  had  therefore  earned  his  full  freight, 
while  it  was  a  matter  of  indifference  to  the  owner  of  the  goods  whether 
they  had  arrived  safe  by  one  vessel  or  the  other.  No  authority,  bear- 
ing directly  on  the  point,  from  our  own  law  books,  was  cited  on  either 
side  in  the  argument.  It  was  treated  very  much  as  a  new  point,  to  be 
decided  on  principle,  and  our  own  researches  have  led  us  to  the  same 
conclusion.  On  the  part  of  the  defendant,  we  were  pressed  with  the 
impolicy  of  holding  out  any  temptation  to  the  shipowner  or  master  to 
make  unnecessary  transhipments  of  goods ;  the  inconvenience  of  any 
transhipment,  whereby  the  goods  themselves  run  the  hazard  of  damage, 
the  policy  of  insurance  may  become  questioned,  and  the  owner  of  the 
goods,  at  all  events,  loses  the  benefit  of  a  conveyance  by  that  vessel 
in  which  he  may  be  supposed  to  have  confidence,  and  for  which,  at  all 
events,  he  has  stipulated.  All  these  circumstances,  coupled  with  a 
consideration  of  the  unprotected  state  in  which  his  interests  are  at  a 
distant  port,  must  certainly  be  allowed  to  have  great  weight.  But, 
after  all,  these  seem  to  point  to  a  vigilant  examination  of  every  case 
of  transhipment,  to  see  that  its  necessity  be  well  established,  rather 
than  to  decide  the  present  question.  This  must  turn  upon  the  nature 
of  the  contract  between  the  parties,  as  it  is  to  be  collected  from  our 
own  books,  and  still  more  fully,  perhaps,  from  those  foreign  laws  and 
ordinances,  as  well  as  the  writings  of  those  jurists  to  which  our  courts 
have  been  long  accustomed  to  have  recourse  for  guidance  on  subjects 
of  this  nature/' 

His  lordship,  after  an  elaborate  review  of  the  foreign  authorities  on 
the  subject  of  transhipment,  for  which  the  reader  is  referred  to  a 
previous  chapter  of  this  work  (#),  delivered  the  judgment  of  the 
court,  that  the  plaintiff  was  entitled  to  recover  the  difference  he 
sued  for. 


9.   When  the  Right  to  Freight  Commences. 

But  as  the  right  to  freight  does  not  commence  until  the  ship  has 
broken  ground  and  begun  the  voyage,  no  partial  payment  can  be 
claimed  for  goods  laden  on  board,  if,  even  without  the  fault  of  the 
master,  the  ship  is  prevented  from  actually  setting  forth  on  the  voyage. 
And,  therefore,  in  the  case  of  a  ship  which  took  on  board  a  cargo  in 
Salt  River  in  Jamaica,  at  a  very  great  expense  to  the  owners  (who  by 


(6)  Ante,  p.  326. 
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the  usage  of  the  West  India  trade  fetch  the  cargoes  from  the  shore  at 
their  expense),  and  which  actually  cleared  out  for  the  voyage,  but, 
while  waiting  for  convoy,  was  cut  out  of  the  river  by  two  French  pri- 
vateers ;  and  being  afterwards  retaken,  was  carried  into  Port  Royal, 
where  the  cargo  was  sold  under  an  order  of  the  Court  of  Admiralty, 
and  the  proceeds  thereof,  with  the  deduction  of  salvage,  paid  to  the 
merchants  :  it  was  decided  that  nothing  could  be  claimed  of  the  mer- 
chants, although  each  of  the  judges  expressly  recognised  the  rule  of 
the  marine  laws  as  to  the  partition  of  freight  pro  rata  itineris ;  the 
court  holding,  that  in  this  case  there  had  been  no  commencement  of 
the  voyage,  and  therefore  no  freight  could  be  due ;  and  that,  as  the 
freight  was  by  the  contract  the  only  remuneration  of  all  the  services 
performed  by  the  owners,  they  were  not  entitled  to  any  recompense 
for  the  expense  of  taking  the  goods  on  board  (b). 


10.  Of  Entire,  Divided,  and  Intermediate  Voyages.     Freight  how 

payable. 

It  often  happens  that  a  ship  is  hired  by  a  charter-party  to  sail  from 
one  port  to  another,  and  from  thence  back  to  the  first :  as,  for 
instance,  from  London  to  Leghorn,  and  back  from  thence  to  London, 
at  a  certain  sum  to  be  paid  for  every  month  or  other  period  of  the 
duration  of  the  employment.  Upon  such  a  contract,  if  the  whole  is 
one  entire  voyage,  and  the  ship  sail  in  safety  to  Leghorn,  and  there 
deliver  the  goods  of  the  merchant,  and  take  others  on  board  to  be 
brought  to  London,  but  happen  to  be  lost  in  her  return  thither, 
nothing  is  due  for  freight,  although  the  merchant  has  had  the  benefit 
of  the  voyage  to  Leghorn ;  but  if  the  outward  and  homeward  voyage 
are  distinct,  freight  will  be  due  for  the  proportion  of  the  time  employed 
in  the  outward  voyage  (c) . 

Upon  this  point  Malyne  mentions  a  remarkable  case  of  five  ships, 
in  which  he  himself  was  interested  as  one  of  the  merchant-freighters. 
The  whole  five  were  freighted  out  from  this  country  for  Leghorn  and 
Civita  Vecchia,  and  back  from  those  places.  They  all  performed  their 
outward  voyage,  but  before  any  part  of  the  homeward  cargo  was 
shipped,  they  all  set  sail  and  came  away,  through  fear  of  being  taken 
by  the  galleys  of  Don  Andrea  Doria,  who  intended  to  surprise  them, 
the  Grand  Armada  being  then  preparing  in  Spain.  Two  of  the  ships 
had  waited  for  their  lading  the  whole  time  stipulated  by  their  charter- 
parties,  and  the  masters  had  made  their  protests  against  the  factors 
who  should  have  laded  them.  These  two,  says  the  author,  were  by 
the  law  of  the  Admiralty  adjudged  to  have  deserved  their  whole  freight. 
Two  others,  not  having  waited  the  stipulated  time,  could  not  be  found 


(6)   Curling  v.  Long,  1  Bos.  &  Pul.  634.  Bright   v.    Cowper,  with    a    reference   to 

(c)  This  proposition  is  laid  down  by  Mol-  Brownlow,  in  whose  report  the  point  does 

loy,  book   2,  ch.  4,  s.  9;  and  he  cites  in  not  appear. 

support  of  it  the  before-mentioned  case  of 
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to  have  deserved  any  freight  at  all,  although  they  were  laden  outward. 
The  fifth  ship  also  had  not  waited  the  stipulated  time ;  but  her  charter- 
party  contained  a  proviso,  that  if  she  should  be  taken  or  cast  away  on 
her  return  out  of  the  Streights,  the  freight  outwards,  which  was  ac- 
counted half,  should  be  paid;  and  that  half,  and  no  more,  was 
adjudged  to  the  master  (d). 

It  should  seem  that  this  proviso,  in  the  case  of  the  fifth  ship,  occa- 
sioned the  outward  and  homeward  voyages  to  be  considered  as  distinct 
voyages,  for  the  event  mentioned  in  the  proviso  had  not  happened. 
And  a  similar  construction  was  given  to  a  very  different  charter-party 
in  the  following  case  (e) .  Mackrell,  the  owner  of  a  ship  called  the 
Richard ,  lying  in  the  river  Thames,  let  his  ship  to  freight  by  a  charter- 
party,  dated  9th  of  March,  1774,  to  Simond  and  Hankey,  "  by  the 
month,  for  such  time  as  she  should  be  employed  in  performing  a  voyage 
from  London  to  Plymouth  and  the  island  of  Grenada,  and  from  thence 
back  to  London,"  whereby  the  plaintiff  covenanted,  "  that  the  ship 
should,  pursuant  to  the  orders  and  directions  of  the  freighters,  their 
factors  or  assigns,  prosecute  and  perform  the  voyage  above-mentioned 
(the  dangers  and  perils  of  the  sea,  and  the  restraint  of  princes  and 
rulers  excepted) ,  and  should  in  such  outward  and  homeward  voyage 
load  and  unload  all  lawful  goods ;"  and  that  his  ship's  company  and 
boats  should  aid  and  assist  in  unloading  and  reloading  the  said  ship's 
cargoes,  as  customary  at  the  island  of  Grenada,  and  that  he  would 
pay  all  port-charges  and  pilotage.  In  consideration  whereof,  the 
defendants  covenanted  that  they  ' '  would  load  and  unload  the  ship, 
and  give  the  master  proper  orders  in  respect  thereof;  and  that  the 
ship  should  be  discharged  out  of  her  said  monthly  employ  on  the 
delivery  of  her  homeward  cargo  in  London,  and  also  should  and 
would  well  and  truly  pay  or  cause  to  be  paid  to  the  said  owner,  his 
executors,  administrators,  or  assigns,  in  full  for  the  freight  and  hire 
of  the  said  ship,  at  the  rate  of  110/.  sterling  per  calendar  month,  for 
all  such  time  as  the  said  ship  should  be  taken  up  in  performing  the 
voyage  aforesaid,  to  commence  and  be  accounted  from  the  day  of  the 
date  of  the  said  charter-party,  and  to  end  and  determine  on  the  day 
of  the  discharge  of  the  homeward  cargo  at  London,  and  to  be  paid 
one-third  part  thereof  on  her  report  inwards  at  the  Custom-house, 
London,  and  the  remaining  two-third  parts  thereof  in  two  calendar 
months  then  next  following." 

In  pursuance  of  this  charter-party,  the  ship  took  in  goods  belong- 
ing to  the  merchants  Simond  and  Hankey,  at  London,  sailed  with 
them  to  Plymouth,  and  there  took  in  other  goods  belonging  to  them, 
and  from  thence  proceeded  to  Grenada,  and  there  landed  the  cargo ; 
and  received  another  cargo  from  the  merchant's  factor  there,  with 


(d)  Malyne,  p.  98.  to  Grenada ;  in  the  second,  up  to  the  day  of 

(e)  Mackrell  v.  Simond  and  Hankey,  in  the   loss  of  the  ship.    The  defendants  de- 
K.  B.  in  Trinity  Term,  16  Geo.  3.     It  was  murred  to  both  counts.  Judgment  was  given 
an  action  of  covenant  on  the  charter-party,  for  the  plaintiff  on  the  first  count,  and  for 
in   the  first  count  of    which  the  plaintiff  the  defendants  on  the  second. 

claimed  freight  for  the  period  of  the  voyage 
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which  she  set  sail  for  London,  but  on  the  way  was  lost  by  tempest. 
The  voyage  to  Grenada  occupied  three  months;  and  five  months 
elapsed  in  the  whole  before  the  loss  of  the  ship.  After  the  misfor- 
tune, the  owner  brought  an  action  against  the  merchants,  claiming  of 
them  the  payment  of  freight  either  for  three  or  for  five  months.  The 
merchants  insisted  that  nothing  was  due.  The  court  decided  that  the 
freight  was  payable  for  three  months,  the  period  of  the  outward  voyage. 
And  Lord  Mansfield  delivered  his  judgment  to  the  following  effect : 
"  This  question  depends  upon  the  construction  of  the  charter-party. 
If  the  parties  have  expressed  their  meaning  defectively,  the  court 
must  be  guided  by  the  nature  of  the  thing.  The  charter-party  puts 
no  case  but  that  of  a  prosperous  voyage  out  and  home ;  it  provides 
for  freight  on  the  supposition  that  the  ship  will  arrive  safe  and  report 
her  cargo.  No  provision  is  made  for  any  other  case.  If  the  ship  be 
cast  away  on  the  coast  of  England,  and  never  arrive  at  the  port  of 
London,  yet,  if  the  goods  are  saved,  freight  shall  be  paid,  because  the 
merchant  receives  advantages  from  the  voyage.  This  is  not  expressed 
by  the  charter-party,  but  arises  out  of  the  equity  of  the  case.  Freight 
is  the  mother  of  wages — the  safety  of  the  ship  the  mother  of  freight : 
that  is  the  general  rule  of  the  maritime  law.  If  there  be  one  entire 
voyage  out  and  in,  and  the  ship  be  cast  away  on  the  homeward 
voyage,  no  freight  is  due,  no  wages  are  due,  because  the  whole  profit 
is  lost ;  and  by  express  agreement  the  parties  may  make  the  outward 
and  homeward  voyage  one.  Nothing  is  more  common  than  two 
voyages ;  wherever  there  are  two  voyages,  and  one  is  performed,  and 
the  ship  is  lost  in  the  homeward  voyage,  freight  is  due  for  the  first. 
Here  the  outward  and  homeward  voyage  are  so  called  in  the  charter- 
party.  The  cargo  is  loaded  outwards,  and  the  owner  covenants  to 
pay  port-charges  on  the  outward  voyage.  The  whole  of  that  voyage 
was  completed :  port  duties  are  incurred  and  paid.  Nothing,  how- 
ever, is  due  on  the  homeward  voyage,  though  the  ship  might  be  out  a 
month. " 

In  the  following  case  (/),  the  words  of  the  charter-party  being 
different,  a  different  construction  prevailed.  One  Pattinson,  master 
and  part-owner  of  the  ship  William  and  Mary,  lying  at  Liverpool,  by 
a  charter-party,  dated  28th  of  July,  1794,  let  the  ship  to  freight  to 
Byrne  and  others,  for  a  voyage  intended  to  be  made  from  Liverpool 
to  the  island  of  Madeira,  and  from  thence  to  the  island  of  Barbadoes, 
and  from  thence  back  to  Liverpool,  Greenock,  or  Bristol,  but  with 
liberty  for  the  freighters  to  order  the  said  vessel  from  Barbadoes  to 
any  other  island  in  the  West  Indies  (Jamaica  excepted),  they  paying 
all  pilotage  and  port-charges  incurred  thereby.  And  the  said 


(/)  Byrne  and  others  v.  Pattinson,  in  to  Madeira,  and  from  thence  to  Barbadoes, 

K.    B.    Trinity    Term,    37    Geo.    3.     The  and  for  the  disbursements  and  port-charges 

question  arose  on  a  set-off,  pleaded  by  the  of  the  ship  at  Madeira  and  on  the  voyage, 

defendant,   the  master  of  the   ship,  to  an  and   for   work   and   labour   generally,   and 

action  brought  against  him  on  another  ac-  money  paid ;    so  that  the  decision  did  not 

count  by  the  merchant.    The  plea  did  not  turn  upon  the  form  of  the  proceedings  in  the 

refer  to  the  charter-party,  but  was  for  the  cause.     The  question  came  before  the  court 

freight  and  hire  of  the  ship  from  Liverpool  by  a  special  case  reserved  from  the  assizes. 
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freighters,  accordingly,  by  the  said  charter-party  took  and  hired  the 
same  in  manner  following,  that  is  to  say,  that  the  master  should  im- 
mediately receive  and  take  a  cargo  on  board  the  said  vessel  from  the 
freighters,  and  the  said  vessel  so  loaded  should  immediately  proceed 
direct  to  Madeira,  and  deliver  siich  goods  as  should  be  ordered  by  the 
said  freighters,  and  also  should  receive  and  take  on  board  the  said 
vessel  at  Madeira  such  other  goods  as  the  said  freighters  might  think 
proper  to  ship;  and  that  being  done,  the  master  should  proceed 
with  the  said  vessel  to  Barbadoes,  and  there  make  delivery  of  her  cargo, 
and  receive  and  take  on  board  a  cargo  from  the  freighters,  and  being 
loaded  therewith,  should,  with  the  first  opportunity,  proceed  direct  to 
the  port  of  Liverpool,  Greenock,  or  Bristol,  and  there  deliver  the 
same  cargo,  and  so  end  the  said  intended  voyage.  In  consideration  of 
which,  the  said  freighters  thereby  promised  and  agreed,  amongst  other 
things,  to  pay  to  the  defendant  in  full  for  the  freight  and  hire  of  the 
ship  for  the  said  voyage  the  sum  of  136/.  10s.  per  calendar  month,  for 
six  months  certain,  to  commence  in  eight  days  after  she  was  ready  to 
receive  the  cargo  at  Liverpool,  and  to  continue  until  she  was  dis- 
charged at  Liverpool,  Greenock,  or  Bristol,  together  with  two-thirds 
the  amount  of  all  pilotage  and  port-charges  that  might  accrue  and  be 
paid  during  the  course  of  the  said  voyage,  with  customary  primage ; 
payment  thereof  to  be  made  in  manner  following — viz.,  136/.  10s.  to 
be  advanced  before  sailing  from  Liverpool,  by  a  good  bill  at  three 
months'  date,  and  what  cash  might  be  required  for  the  said  vessel's 
disbursements  and  port-charges  at  Madeira  and  Barbadoes,  to  be  paid 
in  part  of  the  said  freight,  and  the  remainder  of  the  said  freight 
should  become  due,  and  be  paid  on  the  final  discharge  of  the  said 
vessel  at  Liverpool,  Greenock  or  Bristol,  by  good  bills  on  London  at 
three  months'  date.  The  period  of  computation  commenced  on  the 
7th  of  August,  1794;  on  the  19th  of  that  month  the  ship  sailed  from 
Liverpool  for  Madeira,  freighted  with  goods,  and  arrived  there  on  the 
19th  of  September,  and  discharged  at  that  place,  by  the  4th  of 
October,  as  many  of  the  goods  as  were  to  be  delivered  there,  and  took 
on  board,  on  account  of  the  merchants,  ninety  pipes  of  wine,  and 
sailed  from  thence,  on  the  9th  of  October,  for  Barbadoes ;  but5  on  the 
10th  of  November,  was  captured  on  the  way  thither.  The  merchants 
had  paid  135 L,  part  of  the  freight  for  the  first  month,  and  also  the 
port-charges  and  disbursements  for  the  ship  at  Madeira.  Pattinson 
now  claimed  in  the  present  suit  further  freight  from  the  7th  of  Sep- 
tember to  the  day  of  the  ship's  capture,  or  to  the  day  when  she  had 
completed  the  delivery  at  Madeira,  or  freight  for  the  goods  delivered 
there,  at  the  usual  rate  of  conveyance,  allowing  the  135/.  But  the 
court  held  that  he  had  no  claim  whatever.  On  his  part  it  was  con- 
tended that  there  ought  to  be  an  apportionment  in  this  case ;  and 
the  passage  before  cited  from  Malyne,  relating  to  a  ship  lost  at  Dover, 
was  quoted  as  an  authority  in  his  favour.  But  Lord  Kenyon 
said :  "  In  that  case  the  goods  came  to  the  merchant's  hands, 
and  the  owner  of  the  ship  might  have  provided  another  ship  to  carry 
them  to  London;  in  this  case,  by  the  terms  of  the  contract,  the 
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freight  is  to  become  due  at  Liverpool,  and  therefore  it  cannot  be 
claimed  before." 

These  two  cases  may  serve  as  a  guide  for  the  construction  of  other 
charter-parties  on  the  same  subject,  or  for  the  framing  of  a  charter- 
party  in  such  a  manner  as  to  express  the  real  meaning  of  the  con- 
tracting parties,  without  ambiguity. 

By  a  charter-party,  made  for  a  voyage  from  London  or  Portsmouth 
to  Monte  Video,  and  back  to  some  port  of  discharge  in  Great  Britain, 
with  a  provision  that  the  master  should  touch  at  the  coast  of  Africa 
for  a  certain  purpose,  if  required,  the  freighter  covenanted  to  pay 
670/.  per  month,  for  every  calendar  month  the  ship  should  be 
employed  by  him,  the  freighter,  during  the  said  intended  voyage  to 
Monte  Video,  and  back  to  her  port  of  discharge,  and  so  in  proportion 
for  any  less  time,  in  full  for  the  hire  of  the  ship  during  her  intended 
service ;  such  freight  to  commence  from  the  day  the  ship  should  be 
ready  to  receive  goods  on  board  at  Portsmouth,  and  end  when  she  should 
have  finally  discharged  the  whole  of  her  said  cargo;  and  also  pay 
two-thirds  of  all  pilotage  and  port-charges  during  the  whole  of  the 
voyage,  and  also  two-thirds  of  all  expenses  of  stowing  the  said  ship's 
cargo  at  Monte  Video ;  such  freight,  pilotage)  and  port-charges  to  be 
paid  on  the  arrival  and  discharge  of  the  ship  at  her  destined  port  in 
Great  Britain.  Upon  this  contract,  an  action  was  brought  against 
the  freighter,  and  it  was  alleged,  on  the  part  of  the  owner,  that  the 
ship  took  in  such  goods  at  Portsmouth  as  the  freighter  thought  fit  to 
lade,  and  then  proceeded  on  the  voyage,  and  touched  at  the  coast  of 
Africa  as  required,  and,  in  the  prosecution  of  the  outward  voyage, 
was,  before  her  arrival  at  Monte  Video,  without  the  fault  of  the 
owner,  master,  or  crew,  by  persons  unknown,  wrongfully  seized  and 
sent  to  London,  and  there  detained  for  a  considerable  time,  but  after- 
wards liberated  and  restored  to  him :  that  he  then  made  the  neces- 
sary repairs,  and  having  properly  fitted,  victualled,  and  manned  the 
ship,  gave  notice  thereof  to  the  freighter,  and  offered  to  prosecute  and 
complete  the  voyage,  and  required  from  him  the  necessary  directions  for 
that  purpose,  but  that  the  freighter  refused  to  give  any  directions,  or 
to  permit  the  ship  to  pursue  the  voyage,  and  wholly  renounced  the 
charter-party,  and  discharged  the  owner  from  further  prosecuting  the 
voyage.  It  was  further  alleged  that  the  ship  had  been  employed  in 
the  voyage  twelve  months,  and  that  the  freight  thereof  amounted  to 
8,040/.;  that  she  would  have  been  employed  for  twelve  months  more, 
if  the  freighter  would  have  permitted,  and  the  freight  thereof  would 
have  amounted  to  another  sum  of  8,040/.,  and  that  two-third  parts  of 
the  pilotage  and  port-charges  during  the  voyage  amounted  to  50/. ; 
and  the  complaint  was,  that  the  freighter,  who  had  been  requested  to 
pay  these  sums,  had  refused  to  do  so.  So  that  by  the  form  of  the 
action  the  owner  claimed  to  recover  the  freight,  &c.,  as  due,  and  not 
to  recover  damages  against  the  freighter  for  refusing  to  allow  him  to 
prosecute  the  voyage  (g) .  And  on  behalf  of  the  owner  it  was  con- 

(g)  It  is  not  clear  that  the  charter-party  freighter  that  would  have  furnished  a 
contained  any  covenant  on  the  part  of  the  ground  for  such  an  action  for  damages. 
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tended,  that  as  he  had  done  all  in  his  power  toward  the  completion  of 
the  voyage,  and  the  further  prosecution  and  completion  of  it  were 
prevented  by  the  freighter,  he  had  acquired  a  right  to  the  sums 
demanded  as  freight,  &c.,  as  fully  as  if  the  voyage  had  been  per- 
formed, and  the  ship  had  arrived  and  been  discharged  at  her  destined 
port.  But  the  court,  adverting  to  the  particular  terms  of  the  con- 
tract, whereby  the  freight,  &c.,  were  made  payable  for  the  arrival  and 
discharge  of  the  ship  at  her  destined  port  in  Great  Britain,  and  con- 
sidering that  the  efforts  of  the  owner  could  not  possibly  insure  this 
event,  which  might  be  defeated  by  the  act  of  God,  and  various 
accidents,  to  which  marine  adventurers  are  subject,  held  this  not  to 
be  one  of  those  cases  in  which  an  offer  to  perform  an  act,  if  refused 
by  the  party  to  be  charged  by  the  performance,  is  equivalent  to  per- 
formance itself,  and  consequently  that  the  owner  was  not  entitled  to 
recover  the  freight,  &c.,  which  he  claimed  in  this  action  (h). 

Also,  in  the  case  of  a  ship  which  arrived  with  a  cargo  at  Naples, 
where  the  cargo  was  seized  by  the  government,  and  so  the  master  was 
prevented  from  delivering  it  to  the  consignee  of  the  merchant,  it  was 
held  that  the  merchant  was  not  liable  to  pay  the  outward  freight  (i) . 
Again,  where  by  charter-party  a  ship  was  hired  to  receive  a  cargo  in 
London,  and  proceed  to  such  places  as  the  merchant  should  direct,  and 
there  unload,  reload,  and  return  from  thence  to  London,  and  it  was 
agreed  that  the  ship  should  continue  in  the  service  six  calendar  months 
at  least,  and  for  such  further  time  as  would  be  necessary  to  complete 
the  voyage,  and  the  merchant  covenanted  to  pay  to  the  owner  for  the 
use  of  the  ship  a  certain  sum  per  ton  per  month,  during  the  term  of 
six  calendar  months  at  the  least,  and  so  in  proportion  for  a  less  time 
than  a  whole  month,  and  at  the  like  rate  for  such  further  time,  if  any, 
and  until  her  final  discharge  in  London,  or  up  to  the  day  of  her  being 
lost,  captured,  or  last  seen  or  heard  of,  such  freight  to  be  paid  to  the 
master  in  cash,  in  manner  following — viz.,  so  much  as  might  be  earned 
at  the  time  of  the  arrival  of  the  ship  at  the  first  destined  port  abroad, 
to  be  paid  within  ten  days  after  arrival  at  such  port,  and  before  the 
delivery  of  the  cargo,  and  at  the  expiration  of  every  month  after  that 
period  the  freight  to  be  paid  up  from  time  to  time,  during  the  con- 
tinuance of  the  ship  in  the  service,  and  the  residue  or  balance  on  the 
day  the  ship  should  be  finally  discharged  from  the  service ;  and  that 
in  default  of  payment  of  any  part,  the  master  might  retain  and  sell  so 
much  of  the  cargo  as  might  be  sufficient  to  cover  the  amount.  And 
there  was  a  proviso  in  the  charter-party,  that  the  merchant  might  at 
any  time  during  the  voyage  purchase  the  ship  for  a  specified  sum, 
upon  paying  the  freight  that  might  be  earned  up  to  the  time  of  such 
purchase.  And,  in  fact,  it  happened  that  the  ship  was  lost  by  perils 


(h)  Smith  v.  Wilson,  8  East,  437.    It  was  the  pleas,  and  gave  judgment  against  the 

an  action  of  covenant ;   the  facts  stated  in  plaintiff  upon  the  declaration.       See  also 

the  text  were  contained  in  the  plaintiff's  the  case  of  Crozier  \.  Smith,  1  Scott,  New 

declaration.     The  defendant  pleaded  some  R.  331. 

special  pleas,  to  which  the  plaintiff  demurred.  (i)  Storer  v.  Gordon  and  others,  3  M.  & 

Upon  the  argument,  the  court  disregarded  S.  308. 
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of  the  sea  before  her  arrival  at  her  first  destined  port.    It  was  decided 
that  nothing  was  payable  (k), 

In  all  these  cases  the  court  thought,  that,  according  to  the  true 
construction  of  the  contract,  the  payment  was  made  to  depend  upon 
an  event  which  never  happened. 


11.  Of  the  Jurisdiction  exercised  by  the  Court  of  Admiralty  respecting 
the  Freight  of  Goods  condemned  as  Prize. 

The  Courts  of  Admiralty,  where  the  question  of  freight  comes 
collaterally  before  them  in  the  case  of  captured  ships  ordered  to  be 
restored,  will  exercise  a  larger  equity  than  belongs  to  a  court  of  law ; 
without  assuming  to  make  a  new  contract  between  the  parties,  they 
presume  their  consent  to  such  a  contract  as  equitably  belongs  to 
a  new  state  of  things,  not  originally  within  their  contemplation. 
Accordingly,  where  a  ship  having  been  captured  at  the  very  mouth 
of  the  port  to  which  she  was  destined,  was  afterwards  retaken  and 
sold  for  salvage,  but  the  ship  and  cargo,  upon  a  suit  in  the  Admiralty, 
were  ordered  to  be  restored,  the  court  directed  a  moiety  of  the 
freight  to  be  paid,  though  the  merchant  insisted  that  none  was  due, 
because  the  whole  voyage  had  not  been  performed ;  while  the  owner 
claimed  the  whole  freight,  because  he  had  reached  the  mouth  of 
the  river  (/) . 

If  in  a  time  of  war  a  neutral  vessel,  carrying  goods  belonging  to 
the  subjects  of  one  of  the  belligerent  powers,  be  taken  by  those  of 
the  other  (in  which  case  the  goods  are  lawful  prize,  but  the  ship  is  to 
be  restored),  the  captor  pays  the  whole  freight,  because  he  represents 
the  enemy,  by  possessing  himself  of  the  enemy's  goods  jure  belli ;  and 
although  the  whole  freight  has  not  been  earned  by  the  completion  of 
the  voyage,  yet,  as  a  captor,  by  his  act  of  seizure,  has  prevented  its 
completion,  his  seizure  shall  operate  to  the  same  effect  as  an  actual 


(k)  Gibbon  v.   Mendez,  2  B.  &  A.  17.  per  day  was  to  be  paid  for  every  day  after 

See  also  Crozier  v.  Smith,  1  Scott,  N.  R.  the   twenty -sixth  day   after  her  arrival  at 

338.     By  a  charter-party,  the   vessel  was  Jamaica,  until  despatched  from  her  loading 

to    sail    from    London    with    a    cargo  for  port.     Demurrage,  1001.  per  month,  or  in 

Kingston,   or   any  other  port  in  Jamaica ;  proportion  for   a   less   period,   payable   on 

and,  having  discharged  the   same,   receive  settlement  of  the  hire  of  the  vessel.     The 

on  board  a  cargo  from  thence,  or  from  a  vessel  sailed  from  London,  and  discharged 

port  on  the  Spanish  Main  if  required,  and  a  portion  of  her  outward  cargo  at  Kingston, 

deliver  the  same  at  a  port  in  the  United  and  the  residue  at  another  port  in  Jamaica, 

Kingdom— freight  to  be  paid,  2501.  in  ten  and  sailed  thence  to  a  port  in  the  Spanish 

days    after    sailing    from    Gravesend,    and  Main  to  receive  a  homeward  cargo,  and  there 

1501.  more  in  two  months  after  a  right  de-  remained  one-hundred  and  thirty-nine  days 

livery  of  the  homeward  cargo  at  her  port  beyond    the    stipulated    twenty-five    days, 

of  discharge  in  the  United  Kingdom,  pro  -  Held,  that  the  4/.  per  day  was  not  payable 

vided  she  should  be  required  to  proceed  until  two  months  after  the  delivery  of  the 

to  one  port  only  in  Jamaica,  and  251.  more  homeward  cargo  at  the  ship's  port  of  dis- 

should  she  be  required  to  go  to  two  or  more  charge  in  the  United  Kingdom, 

ports  in  that  island;  and  in  case  the  vessel  (1)  The  Friends,  1  Edw.  Ad.  Rep.  186. 
should  be  ordered  to  the  Spanish  Main,  4Z. 
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delivery  of  the  goods  to  the  consignee,  and  shall  subject  him  to  the 
payment  of  the  full  freight  (m) .  This,  however,  is  to  be  understood 
of  such  goods  only  as  a  neutral  vessel  may  convey  by  the  law  of 
nations,  and  of  a  trade  ordinarily  allowed  to  the  neutral  nation  by  the 
government  to  whose  subjects  the  goods  belong.  If  the  goods  are 
contraband  according  to  the  law  of  nations,  such  as  naval  stores,  &c., 
no  freight  is  to  be  paid  by  the  captor  (n)  ;  and  this,  whether  the 
master  know  the  quality  of  the  goods  or  not ;  for,  in  time  of  war,  he 
is  bound  to  know  the  contents  of  his  cargo,  and  cannot  be  permitted  to 
aver  that  he  was  ignorant  of  them  (o)  ;  nor  is  any  freight  to  be  paid 
by  the  captor  if  the  ship  is  employed  in  bringing  the  produce  of  the 
colony  of  a  belligerent  power  to  the  mother-country  (/?),  or  in  the 
coasting  trade  between  one  port  and  another  of  the  same  country  (g), 
or  in  carrying  the  goods,  even  of  neutrals,  directly  from  the  mother- 
country  to  its  colony  (r),  or  from  one  hostile  nation  to  the  colony  of 
another  hostile  nation  in  alliance  with  it  (s) ,  if  these  trades  were  not, 
in  time  of  peace,  open  to  the  neutral  nation  whose  ship  is  so  em- 
ployed,— because,  in  all  these  cases,  it  is  evident  that  the  trade  is 
open  in  the  time  of  war  merely  for  the  convenience  of  the  belligerent 
power,  and  to  relieve  that  power  from  a  part  of  the  difficulties 
occasioned  by  the  war ;  and  the  neutral  vessel  so  employed  thereby 
furnishes  direct  assistance  to  the  belligerent  power.  But  as  trade 
from  a  port  of  one  nation  to  a  port  of  another  is  in  general  open  to 
all  countries,  freight  is  to  be  paid  to  the  owners  of  a  neutral  ship 
employed  in  carrying  the  goods  of  an  enemy  from  a  port  of  one 
nation  hostile  to  the  captors,  to  a  port  of  another  nation  equally 
hostile  (t). 

Again,  if  a  ship  be  taken  and  retaken,  and  carried  by  the  re- 
captors  into  a  port  short  of  the  place  of  destination,  and  the  ship  be 
there  restored,  before  the  cargo  is  restored,  either  by  reason  of  a  delay 
on  the  part  of  the  merchant  to  claim  the  cargo,  or  of  doubt  or  litigation 
upon  his  right  to  restitution,  the  Court  of  Admiralty  does  not  require 
the  ship  to  wait  the  doubtful  event  of  the  claim  of  the  cargo  in  order 
to  convey  it  to  the  place  of  destination,  but  gives  the  owners  their 
whole  freight,  subject  only  to  the  deduction  of  salvage  upon  the 
amount  of  it  (u) .  And  this  with  great  justice ;  for  the  capture  is  not 


(TO)  The  Copenhagen,  I   Rob.  Ad.  Rep.  (g)  The  Emanuel,  1  Rob.  Ad.  Rep.  296, 

289.      The   Bremen    Flugge,  4   Rob.   91 .  and  the  Mercurius  there  cited. 

The   Vrow   Henrica,   4   Rob.  347.      And  (r)  The   Immanuel,    2    Rob.    Ad.  Rep. 

the    amount    of   freight   is    usually    mea-  186 ;  and    the    Anne,  id.   vol.  3,    p.    91, 

sured  by  the  terms  of  the  charter-party :  note  («) ;  and  the  Nancy,  id.  p.  82; 

but  see  the  Twilling  Riget,  5  Rob.  85.  (s)  The  Rose,  2  Rob.  Ad.  Rep.  206. 

(n)  The    Mercurius,  1    Rob.   Ad.  Rep.  (t)  The    Wilhelmina,  2  Rob.  Ad.   Rep. 

288.  101,innotis.    The  Hiram,  3  Rob.  180. 

(o)  The  Oster  Riioer,  4  Rob.  Ad.  Rep.  (u)  The  Race  Horse,  3  Rob.  Ad.  Rep. 

199.  101  ;  and  see  the  cases  cited  in  the  note 

(p)  The   Rebecca,    2    Rob.    Ad.    Rep.  at   the  end  of  that  report.     See  also  the 

101.     See  also  the  American,   id.    vol.  3,  Hoffnung,  6  Rob.  Ad.  Rep.  231. 
p.  36. 
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imputable  to  the  master  j  the  delay  of  obtaining  restitution  of  the 
cargo  is  imputable  to  the  merchant. 

If  the  ship  of  an  enemy,  carrying  the  goods  of  a  neutral,  be  taken, 
and  the  captor  conduct  the  ship  and  cargo  to  the  place  of  destination, 
and  so  fulfil  the  contract  of  the  master,  the  captor  is  entitled  to 
receive  the  freight  of  the  goods  upon  their  restitution  to  the  mer- 
chant j  but  he  is  not  entitled  to  this  if  he  take  the  ship  to  a  different 
port,  and  do  not  perform  the  original  voyage  (a?) — not  even  if  the 
proprietor  of  the  cargo  afterwards  disposed  of  it  at  the  place  to  which 
the  ship  may  be  carried  (y) . 

The  receipt  of  freight  by  the  obligee  of  a  bottomry  bond  is  in  law 
a  receipt  of  it  by  the  shipowner,  by  whose  master  the  bond  was  given 
to  raise  money  for  necessary  repairs  (z) . 


(a;)    The    Fortuna,  4    Rob.  Ad.    Rep.         (y}   Vrow  Anna  Catherina,  6  Rob.  Ad. 

278,   and  the  case  of  the    Vreyheid,  and  Rep.  269.    The  Diana,  6  Rob.   71.    The 

also  Bynkershoek,  Quest.  Jur.  Pub.  lib.  1,  JEtrusco,  5   Rob.    69.     But  see   the  Race 

c.  13,  there  cited.    This  is  different  from  the  Horse,  3  Rob.  101  ;  the  Hamilton,  ib.  107. 
old  rule,  as  laid  down  in  the  Consolato  del         (z)  Benson  v.  Chapman,  8  C.  B.  950. 
Mare,  ch.  173. 
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CHAPTER  X. 


OF   STOPPAGE   IN   TRANSITU;    AND   HEREIN. 

(Ss.)  1.   What  it  is,  p.  417. 

2.  In  what  cases,  generally,  Goods  may  be  Stopped  in  Transitu,  p.  420. 

3.  Under  ivhat  circumstances  Goods  are  deemed  to  be  in  Transitu,  p.  424. 

4.  How  the  Right  of  Stoppage  in  Transitu  is  to  be  Exercised,  p.  431. 

5.  By  what  acts  the  Right  of  the  Vendor  may  be  taken  away,  p.  431. 

6.  Of  the  Factors'  Acts,  p.  441. 

1.   What  Stoppage  in  Transitu  is. 

WHEN  goods  have  been  shipped  upon  credit,,  and  the  consignee 
has  become  a  bankrupt,  or  failed  (a),  the  law,  in  order  to  prevent  the 
loss  that  would  happen  to  the  consignor  by  the  delivery  of  them, 
allows  him,  in  many  cases,  to  countermand  the  delivery,  and,  before 
or  at  their  arrival  at  the  place  of  destination,  to  cause  them  to  be 
delivered  to  himself,  or  to  some  other  person  for  his  use.  This  is 
usually  called  Stoppage  in  Transitu. 

This  practice  was  first  sanctioned  and  established  in  the  Court  of 
Chancery,  by  dismissing  claims  of  the  assignees  of  a  bankrupt  against 
a  foreign  merchant  or  his  agent  (£>),  and  in  one  case  by  a  decree  in 
favour  of  a  foreign  merchant,  plaintiff  in  that  Court,  the  master  having 
refused  to  deliver  the  goods  either  to  him  or  to  a  trustee  for  the 
creditors  of  the  consignee  (c).  Such  a  Court,  however,  will  not,  by 
injunction,  prevent  the  sailing  of  a  ship  in  order  to  enable  a  con- 
signor to  resume  his  goods,  which  might  be  highly  inconvenient  to 
other  shippers  and  persons,  but  leave  him  to  his  remedy  at  law,  if 
the  goods  be  improperly  converted  (d) ;  for  this  right  of  stopping  in 
transitu  has  been  frequently  recognised  and  carried  into  effect  by 


(a)  See  as  to  the  meaning  of  "failure" 
and  "  insolvency,"  as  applicable  to  the 
right  of  Stoppage  in  Transitu,  Biddlecorabe 
r.  Bond,  4  A.  &  E.  332  ;  Vertue  v.  Jewell, 
1  Campb.  31;  Newsom  v.  Thornton,  6  East 
17  ;  Dixon  v.  Yates,  5  B.  &  Ad.  315.  Mr. 
Smith,  in  his  Compendium  of  Mercantile 
Law,  p.  501,  adverting  to  these  cases,  ex- 
presses an  opinion  that  the  term  insolvency 
(when  used  with  reference  to  this  branch  of 
the  law)  is  satisfied  by  general  inability 
evidenced  by  stoppage  of  payment.  The 


E 


vendor  may  also  of  course  refuse  to  deliver. 
— Dixon  v.  Yates,  5  B  &  Ad.  313.  Gibson 
».  Carruthers,  8  M  &  W.  321.  M'Ewan  v. 
Smith,  2  H  &  L.  309. 

(b)  In  the  case  of  Wiseman  v.  Vandeput, 
2  Vern.  203.     Snee  v.  Prescott,  1  Atk.  245. 
See  the  judgment  of  Lord  Abinger  in  Gibson 
v.  Carruthers,  8  M.  &  W.  321. 

(c)  D'Aguila  v.  Lambert,  Amb.  399.     It 
does  not  appear  by  the  report  of  this  case 
who  the  defendant  was. 

(rf)  Goodhart  «t  L.owe,  2  Jac.  &  W.  349. 
E 
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the  Courts  of  Law.  It  is  founded  on  principles  of  natural  justice 
and  equity.  But  the  law  of  England  is  in  this  respect  more  favour- 
•  able  to  the  transfer  of  property,  the  great  subject  of  commerce,  and 
less  attentive  to  the  interest  of  the  seller  of  goods,  than  the  ancient 
Civil  Law,  or  the  modern  law  of  many  European  nations,  which  is 
chiefly  founded  on  the  Civil  Law  (e).  For  the  Civil  Law  did  not  in 
general  consider  the  transfer  of  property  to  be  complete  by  sale  and 
delivery  alone,  without  payment  or  security  for  the  price,  unless  the 
seller  agreed  to  give  a  general  credit  to  the  buyer  for  it,  but  allowed 
the  seller  to  reclaim  the  goods  out  of  the  possession  of  the  buyer,  as 
being  still  the  seller's  own  property  (/).  And  by  the  general  law 
of  France,  in  the  case  of  insolvency,  "  The  seller,  who  has  sold  a 
thing,  and  still  lies  out  of  the  money  which  he  was  to  have  for  it,  if 
he  finds  the  thing  that  he  sold  in  the  hands  of  the  buyer,  may  seize 
on  it,  and  he  is  not  obliged  to  share  it  with  the  other  creditors  of  the 
buyer.  And  it  would  be  the  same  thing — nay,  and  with  much  more 
reason — if  the  owner  of  the  thing  had  given"  (delivered)  "it  to  the 
debtor  to  sell  for  him  "  (g).  Whereas,  by  the  general  law  of  England, 
when  goods  have  been  delivered  into  the  actual  or  constructive  pos- 
session of  the  buyer,  they  cannot  be  reclaimed  (A),  although,  if  found 
remaining  unsold  in  the  hands  of  an  insolvent  factor,  they  may  be 
reclaimed,  because  a  delivery  to  a  factor  does  not  of  itself  alter  the 
property. 

The  law  of  England,  however,  will  lend  its  aid  to  carry  into  effect 
the  more  enlarged  rule  of  equity,  which  exists  in  another  country, 
upon  a  transaction  taking  place  there,  as  appears  by  the  following 
case :  By  the  law  of  Russia,  (e  If,  in  case  of  unpaid  debts  or  bank- 
ruptcies, anybody  has  reason  to  suspect  that  the  debtor  or  bankrupt 
has  any  thoughts  of  making  the  creditor  lose,  and  therefore  loadeth 
on  board  of  ship  or  vessel  goods  or  cargo  ;  in  such  a  case  the  creditor 
is  to  give  notice  in  town  (i)  to  the  head  Judge  of  the  Court  (in 

(e)  Emerigon,  speaking  of  the  assignment  (/)   Quod  vendidi,  non  aliter  fit  acci- 

of  a  bill  of  lading,  says,  "  Mais  ces  sortes  de  pientis,  quam  si  aut  pretium  nobis  solutum 

cessions  deferent  au  cessionnaire  un  simple  sit,  aut  satis  eo  nomine  datum,  vet  etiam 

droit  ad  rein,   qui  lui   donne  pouvoir  de  fidem  haubuerimus  emptori  sine  ulla  satis- 

requerir  la  delivrance  des  effets  indiques,  factione.—'Dig.  18,  1,  19.     See  also  id.  eod. 

sans  le  mettre  en  possession  effective  de  la  tit.  53,  &  Dig.  19,  1,  13,  8,  &  14,  4,  5, 18. 

chose  meme.     Ainsi,  quejusqu'a  ce  que  la  (g)  Domat's  Civil  Law,  book  4,  lit.  5, 

tradition  reelle  ait  ete  fait  dans  un  temps  sec.  2,  art  3.     See  also  the  notes  of  the  same 

utile  au  porteur  du  connoissement,  il  n'a  author  on  that  article,  and  on  book  3,  tit.  1, 

qu'une   action  personnelle,  qui  est  sulor-  sec.  5,  art.  3.     Where   it  appears   that  by 

donnee  aux  droits  du  tiers.     Je  crois  done  the  custom  of  some  parts  of  France,  a  per- 

qu'une  pareille  cession  ne  sauriot  nuire,  ni  son  who  has  sold  goods,  expecting  to  be  paid 

au  privilege  du  vendeur  primitif,  nonpaye  immediately,  may,  if  he  is  not  paid,  retake 

du  prix,  ni  au  privilege  du  donneur  a  la  the  goods  even  out  of  the  possession  of  a 

grosse,  ni  aux  droits  de  la  masse  des  crean-  subsequent  purchaser. 

ciers.    Telles  sont  nos  regies.    Le  connoisse-  (A)  In  case  of  a  sale  of  land,  if  the  pur- 

ment  n'a  jamais  ete  considere  parmi  nous  chase. money  is  not  paid,  the  Court  of  Chan- 

comme  un  papier  negociable.     Le  transport  eery  considers  the  purchaser  as  a  trustee  for 

du     litre    est    une    tradition  feinte,  qui  the  seller.— Pollexfen  v.  Moore,  3  Atk.  272; 

s'evanouit  par  la  faillile  ou  I'insolvabilite  and  see  Blackburn  v.  Gregson,  1  Brown  s 

notoire  du  cedant." — Emerigon,  torn.  1,  p.  Rep.  in  Chancery,  420. 

319,  quoted  by  Dr.  Robinson  in  a  note  to  (t)  Quaere,  whether   this    should  not  be 

the  Constantia,  6  Rob.  Ad.  Rep.  325.  "  towns  "  or  "a  town  ?" 
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districts  to  the  Chief),  that  the  ship  or  vessel,  or  goods,  or  the  whole 
cargo,  should  be  retained  time  enough  until  the  full  payment  is  made 
to  whom  due."  "  In  consequence  whereof,  and  by  virtue  of  that 
l-.iw,  if  the  seller  or  shipper,  in  case  of  bankruptcies,  can  identify 
that  the  merchandise  belonging  to  him  is  in  Russia,  in  ships,  ware- 
houses, or  wherever  they  may  be,  in  such  a  case  the  goods  must  be 
given  back  to  the  sellers  or  shippers,  being  their  property,  and  cannot 
be  brought  in  concurs "  (&) ;  that  is,  into  the  general  mass  of  the 
buyer's  effects  to  be  distributed  among  his  creditors.  Messrs. 
Bohtlwgh  and  Co.,  of  St.  Petersburgh,  in  pursuance  of  directions 
from  one  Crane,  of  London,  and  as  factors  for  him,  shipped  a  cargo 
of  Russian  commodities  at  St.  Petersburgh,  on  board  a  ship  chartered 
by  Crane,  and  sent  invoices  thereof,  and  a  bill  of  lading  of  part  to 
him  ;  but  learning  before  the  ship's  departure  that  some  bills,  drawn 
by  them  on  him  in  consequence  of  a  previous  transaction,  were 
unpaid,  they  procured  from  the  master  of  the  vessel  bills  of  lading  to 
their  own  order,  and  sent  them  to  a  friend  in  London,  and  informed 
Crane  that  he  might  have  the  bills  of  lading  upon  giving  security  to 
their  friend  for  payment  of  the  bills  of  exchange  to  be  drawn  for  the 
amount  of  the  goods ;  otherwise  their  friend  would  sell  the  goods  on 
Cranes  account,  and  apply  the  proceeds  in  discharge  of  the  bills  of 
exchange.  Crane,  in  fact,  had  committed  an  act  of  bankruptcy 
before  any  of  the  goods  were  shipped.  On  the  arrival  of  the  ship  in 
London,  his  assignees  demanded  the  goods  of  the  master,  and  offered 
to  pay  the  freight,  &c.  ;  but  the  master  delivered  them  to  the  friend  of 
Bohtlingk  and  Co.  on  their  account,  in  conformity  to  their  endorse- 
ment of  the  bills  of  lading.  Whereupon  the  assignees  of  Crane 
brought  an  action  against  the  master :  and  the  Court  held,  that  the 
law  of  Russia  in  this  case  ought  to  prevail,  although  .Bohtlingk  and 
Co.  had  not  actually  taken  the  goods  out  of  the  ship,  or  instituted 
legal  process  for  the  recovery  of  them;  considering  the  master's 
signature  of  bills  of  lading  to  their  order  to  be  equivalent  to  a 
stopping  in  transitu,  or  re-delivery  to  them,  and  to  have  rendered  it 
unnecessary  for  them  to  have  recourse  to  the  compiilsory  process  of 
the  law  (/). 

In  this  case  recourse  was  had  to  the  law  of  Russia  to  sustain  the 
right  of  the  consignor,  because  the  ship  was  understood  to  have  been 
chartered  by  the  consignee,  and  it  was  then  supposed  that  the  right 
of  stopping  in  transitu  did  not  apply  to  the  case  of  goods  shipped  on 
board  a  vessel  of  that  description.  In  another  case,  however,  that 
arose  out  of  the  same  transaction,  wherein  it  appeared  that  the  con- 
tract was  not  made  in  terms  of  letting  and  hiring,  but  contained  only 
that  the  ship  should  proceed  to  Petersburgh,  and  there  load  from  the 
factors  of  Crane  a  complete  cargo,  it  was  held  that  the  shippers  might 
stop  the  goods  by  the  law  of  England,  without  the  aid  of  the  Russian 
law  (m). 


(&)  Mercantile  Navigation  Laws  of  Russia,  published  25th  June,  1781,  sec,  138. 
(/)  Inglis  and  Others  v.  Usherwood,  1  East,  515. 
(m)  Bohtlingk  v.  Inglis,  3  East,  381. 
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2.  In  what  cases  generally  goods  may  be  stopped  in  Transitu. 

It  should  be  observed,  that  the  act  of  stopping  in  transitu  is  an 
adverse  act  on  the  part  of  the  consignor  against  the  consignee.  If  a 
consignee,  after  an  act  of  bankruptcy,  deliver  up  the  bills  of  lading  to 
another  person,  upon  his  undertaking  to  apply  the  proceeds  of  the 
goods  in  discharge  of  bills  of  exchange  drawn  for  the  price,  and  he 
accordingly  receive  the  goods,  he  cannot  retain  them  against  the 
assignees  of  the  bankrupt,  although  the  original  consignor  afterwards 
approve  of  the  arrangement ;  and  it  seems  that  the  law  would  be  the 
same,  even  if  the  person  with  whom  such  an  arrangement  should  be 
made  were  at  the  time  an  agent  of  the  consignor  (rc).  But  if  the 
delivery  of  the  goods  be  countermanded  by  the  consignor,  the  goods 
having  been  consigned  upon  credit,  and  the  consignee  having  failed  or 
become  bankrupt)  it  is  the  duty  of  the  master  to  obey  the  countermand, 
and  deliver  the  goods,  not  to  the  consignee,  but  to  the  order  of  the 
consignor.  Such  countermand  and  substitution  of  a  new  consignee 
are  most  easily  effected,  if  the  bill  of  lading  is  originally  made  for 
delivery  to  the  order  of  the  consignor,  because  in  that  case  the  con- 
signor may,  if  he  has  reason  to  suspect  the  failure,  or  is  afterwards 
apprised  of  it,  send  another  part  of  a  bill  of  lading  to  a  correspondent 
at  the  port  of  destination,  endorsed  in  blank,  or  for  delivery  to  him. 
But  the  countermand  may  also  be  made,  in  the  event  before  mentioned, 
if  the  consignee  is  originally  named  in  the  body  of  the  bill  of  lading 
(o) ;  for  the  right  of  stopping  in  transitu  does  not  depend  upon  a  sup- 
position that  the  property  has  not  passed  from  the  consignor ;  but,  on 
the  contrary,  is  founded  on  an  admission  that  the  property  has  become 
vested  in  some  other  person.  No  question  can  ever  be  made  upon 
the  right  of  a  man  to  seize  his  own  goods  ;  but  the  question  in  cases 
of  stoppage  in  transitu  generally  is,  whether,  under  the  circumstances, 
the  consignor  may  devest  the  property  which  has  passed  to  another, 
and  revest  it  again  in  himself  (p). 

In  the  case  of  Hodgson  v.  Loy  (q),  it  was  decided  that  stoppage 
in  transitu  did  not  devest  the  property  of  the  vendee,  and  therefore 
that  a  consignor  might  exercise  that  right,  although  part  of  the  price 
of  the  goods  shipped  had  been  paid  by  the  consignee.  Lord  Kenyon 
in  that  case  said,  it  was  an  equitable  lien  adopted  for  the  purpose  of 
substantial  justice.  The  common-law  right  of  lien  enables  the  vendor 
to  detain  goods  before  he  has  relinquished  possession  of  them ;  and 
this  right  of  stoppage  enables  him  to  resume  them  before  the  vendee 
has  acquired  possession,  and  to  retain  them  until  the  price  be  paid  or 
tendered  (?>).  "The  vendor's  right,"  says  Mr.  Justice  Bayley,  deliver- 
ing the  judgment  of  the  Court  of  King's  Bench,  "  is  not  a  mere  lien 

(n)  Siff  kin  and  Another  v.  Wray,  6  East,  ( p)  See  Mr.  Justice  Buller's  opinion  in 

371.      See  Bartram  v.  Farebrother,  4  Bing.  Lickbarrow  v.  Mason,  6  East,  27,  28. 
579.  (q)  7  Term  Rep.  445. 

(o)  The  Assignees  of  Burghall v.  Howard,  (r)  Kent's     Commercial    and    Maritime 

1  Hen.  Bla.  365,  note  a.  Law,  Edinb.  Edit.,  p.  470. 
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which  he  will  forfeit  if  he  parts  with  the  possession,  but  grows  out 
of  his  original  ownership  and  dominion.  If  goods  are  sold  on  credit, 
and  nothing  is  agreed  on  as  to  the  time  of  delivering  them,  the  vendee 
is  immediately  entitled  to  the  possession,  and  the  right  of  possession 
and  the  right  of  property  vest  at  once  in  him.  But  his  right  of  pos- 
session is  not  absolute ;  it  is  liable  to  be  defeated,  if  he  becomes 
insolvent  before  he  obtains  possession.  If  the  seller  has  despatched 
the  goods  to  the  buyer,  and  insolvency  occurs,  he  has  a  right,  in  virtue 
of  his  original  ownership,  to  stop  them  in  transitu.  Why?  Because 
the  property  is  vested  in  the  buyer,  so  as  to  subject  him  to  the  risk 
of  any  accident ;  but  he  has  not  an  indefeasible  right  to  the  posses- 
sion. His  insolvency,  without  payment  of  the  price,  defeats  that 
right.  The  buyer,  or  those  who  stand  in  his  place,  may  still  obtain 
the  right  of  possession  if  they  will  pay  or  tender  the  price,  or  they 
may  still  act  on  their  right  of  property  if  anything  unwarrantable  is 
done  to  that  right.  If,  for  instance,  the  original  vendor  sell  when  he 
ought  not,  they  may  bring  a  special  action  against  him  for  the  damage 
they  sustain  by  such  wrongful  sale,  and  recover  damages  to  the  extent 
of  that  injury."  (s). 

,  From  this  it  appears  that  the  exercise  of  this  right  does  not  proceed 
upon  the  ground  of  rescinding  the  contract,  but  assumes  its  existence 
and  continuance ;  and  as  a  consequence  of  that  principle,  it  has  been 
held,  that  after  stopping  the  goods  in  transitu,  the  vendor  may  sue  for 
and  recover  the  price  of  them,  provided  he  be  ready  to  deliver  them 
on  payment  (t).  Yet,  in  more  recent  cases,  the  question  whether  the 
effect  of  stoppage  in  transitu  be  to  rescind  the  contract,  or  merely  to 
revest  the  lien  of  the  vendor,  was  considered  to  be  unsettled  (M). 
It  has  been  held,  that  the  vendor  may  re-sell  the  goods,  if  they  be  not 
duly  paid  for  by  the  purchaser  (.1?). 

A  person  abroad,  who,  in  pursuance  of  orders  sent  by  a  merchant 
of  this  country,  purchases  goods  on  his  own  credit  of  others,  whose 
names  are  unknown  to  the  merchant,  and  who  charges  the  merchant 
a  commission  on  the  price,  and  consigns  them  to  him,  is,  as  respects 
the  exercise  of  this  right,  a  consignor :  in  reality,  he  is  the  vendor,  and 
the  consignee  the  vendee  (y).  So,  also,  is  a  person  who  sends  goods  to 
be  sold  on  the  joint  account  of  himself  and  the  consignee  (z).  Even 
an  alien  enemy,  who  had  shipped  a  cargo  to  a  British  merchant  under 
a  British  license,  has  been  allowed  to  stop  the  goods  by  his  agent  on 
their  arrival  in  England;  the  license  being  held  to  give  legality  to  all 
the  consequences  of  the  sale  (a).  But  a  person  who  becomes  surety 
for  the  consignee,  by  accepting  bills  drawn  for  the  price  of  goods  by 


(*)  Bloxom  v.  Sanders,  4  B.  &  C.  948.  case,  and  also  in  the  case  of  James  v.  Griffin 

(/)  Kymer  v.  Suwercrop,  1  Campb.  109.  2  M.  &  W.  623. 

(«)  See  the  observations  of  Lord  Tenter-  (a?)  Layford  v.  Tyler,  Salk.  113. 

den  in  Clay  v.  Harrison,  10  B.  &  C.  99;  (y)  Fiese  and  Another  v.  Wray,  3  East,  93. 

and  of  Baron  Parke  in  the  case  of  Went-  (z)  Newsom  and  Another  v.  Thornton 

worth   v.   Outwaithe,    10    M.   &  W.  436;  and  Another,  6  East,  17. 

Stephens  v.  Wilkinson,  2  B.  &  Adol.  223 ;  (a)  Fenton  and  Another  v.  Pearson  and 

Edwards  v.  Brewer,  2  M.  &  W.  375;    and  Another,  15  East,  419. 
see  what  fell  from  Mr.  Baron  Parke  in  that 
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the  vendor,  is  not  a  consignor  within  this  rule,  although  the  bills  be 
sent  through  his  hands  to  the  consignee  (6). 

If  the  consignor  endorse  and  transmit  the  bill  of  lading,  in  pursuance 
of  an  agreement,  and  in  trust  to  indemnify  against  acceptances,  or  the 
like,  he  cannot  countermand  the  delivery,  and  take  back  the  goods, 
while  the  trust  and  object  of  the  consignment  remain  unsatis- 
fied ;  nor  must  the  master  re-deliver  them  to  him  (c).  So,  if  goods 
be  sent  by  order  of  the  consignee,  on  his  account  and  at  his  risk,  and 
the  consignor  draw  bills  of  exchange  upon  him  for  the  price,  and 
endorse  and  transmit  the  bill  of  lading,  the  consignor  cannot  take 
possession  of  the  goods  at  the  place  of  destination,  and  insist  upon 
immediate  payment  as  the  condition  of  delivering  them,  the  consignee 
being  willing  to  accept  the  bills,  and  not  having  failed  in  his  circum- 
stances (d). 

This  subject  has  received  much  illustration  from  a  judgment 
delivered  by  the  learned  Judge  of  the  Court  of  Admiralty,  whose 
opinion  coincides  entirely  with  what  has  been  here  advanced.  A  ship 
having  been  taken  on  a  voyage  from  Cette  to  Copenhagen,  some 
brandy  found  on  board  was  claimed  in  the  Court  of  Prize,  on  behalf 
of  a  Mr.  Kye,  of  the  latter  place.  The  consignor,  I  apprehend,  was 
an  enemy,  and  Kye  a  neutral.  The  question  was,  whether  the 
brandy  was  the  property  of  Kye  ?  The  documents  were  not  all  before 
the  Court  in  the  first  instance ;  but  the  material  facts  appear  to  have 
stood  thus : — The  consignor  at  Cette  had  received  orders  from  Kye 
to  send  him  a  quantity  of  brandy,  for  which  he  was  to  draw  on  a 
Mr.  Reinke ;  and  the  letter  of  orders  expressed  a  w ish  that  the  brandy 
should  not  be  shipped  before  April  The  brandy  was,  in  fact,  shipped 
in  January  or  February,  and  bills  drawn  on  Reinke  about  that  time. 
By  the  bill  of  lading,  the  brandy  was  expressed  to  be  shipped  011  the 
account  and  risk  of  Kye^  and  to  be  delivered  to  him.  Before  the 
ship's  departure,  the  consignor  appears  to  have  received  some  informa- 
tion, from  which  he  inferred  that  Kye  had  stopped  payment;  and 
he  took  the  master  of  the  ship  before  a  magistrate,  and  there  caused 
the  following  endorsement  to  be  made  on  the  bill  of  lading :  "  That 
whereas  the  master  cannot  deny  that  he  has  received  one  hundred 
hogsheads  of  brandy  for  Mr.  flans  Kye ;  but  as  the  interest  of  the 
shipper  demands  that  they  should  not  be  delivered  to  Mr.  H.  Kye,  the 
master  is  prohibited  from  delivering  them  to  him  ;  but  he  is  directed 
to  deliver  them  to  Mr.  Ryberg"  A  letter  was  probably  written  about 
the  same  time  to  Ryberg,  desiring  him  to  take  possession  of  the 
brandy ;  a  letter  was  afterwards  written  to  the  same  person,  revoking 
such  order,  and  saying  that  Kye  had  ordered  ib  3  drafts  to  be  accepted, 
and  that  the  intelligence  on  which  the  consignor  had  acted  was 
erroneous,  for  not  Kye,  but  a  Mr.  Kuhl,  had  stopped  payment.  In 
fact,  Reinke  did  not  at  first  accept  the  drafts  for  want  of  orders  from 
Kye,  which  seems  to  have  been  owing  to  the  shipment  having  been 
made  earlier  than  Kye  expected.  The  following  observations,  which 

(J)  Siffkin  and  Another  v.  Wray,  6  East,  371. 

(c)  Haille  v.  Smith  and  Another,  1  Bos.  &  Pull.  563.   And  see  other  cases,  ante,  p.  293. 

(d)  Walley  v.  Montgomery,  3  East,  585. 
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form  a  part  of  the  very  learned  judgment  delivered  on  this  occasion, 
are  extremely  apposite  to  the  subject  of  the  present  chapter :  u  The 
revocation  in  this  transaction  was  not  explained,  but  was  expressed 
in  absolute  terms ;  and  I  am  clearly  of  opinion  that  if  Mr  Kye  had 
been  an  insolvent  person,  it  would  have  amounted  to  a  complete  and 
effective  revendication  of  the  goods.  But  if  the  person  to  whom  thev 
are  consigned  is  not  insolvent;  if,  from  misinformation,  or  from 
excess  of  caution,  the  vendor  has  exercised  his  privilege  prematurely, 
he  has  assumed  a  right  that  did  not  belong  to  him,  and  the  consignee 
will  be  entitled  to  the  delivery  of  the  goods,  with  an  indemnification 
for  the  expenses  that  may  have  been  incurred.  In  the  law  of  England, 
as  far  as  I  can  recollect  it,  and  in  all  books  into  which  I  have 
looked,  it  is  not  an  unlimited  power  that  is  vested  in  the  consignor, 
to  vary  the  consignment  at  his  pleasure  in  all  cases  whatever.  It  is 
a  privilege  allowed  to  the  seller,  for  the  particular  purpose  of  protect- 
ing him  against  the  insolvency  of  the  consignee.  Certainly  it  is  not 
necessary  that  the  person  should  be  actually  insolvent  at  the  time. 
If  the  insolvency  happens  before  the  arrival,  it  would  be  sufficient,  I 
conceive,  to  justify  what  has  been  done,  and  to  entitle  the  shipper  to 
the  benefit  of  his  own  provisional  caution.  But  if  the  person  is  not 
insolvent,  the  ground  is  not  laid  on  which  alone  such  a  privilege  is 
founded.  Then,  if  Mr.  Kye  has  proved  insolvent,  the  shipper  will 
have  exercised  his  privilege;  but  if  he  is  not  insolvent,  and  has 
actually  provided  for  the  payment  of  the  goods,  he  will  be  entitled  to 
the  delivery,  unless  it  can  be  shown  that  the  right  of  the  shipper 
extends  further  than  I  have  stated  it,  and  that  it  amounts  to  an 
unlimited  right  to  vary  the  consignment  at  pleasure.  Where  goods 
are  shipped  without  orders,  such  a  right  exists.  The  seller,  if  he  may 
be  so  described,  retains  an  absolute  power  over  them,  for  there  is  no 
purchase.  But  when  orders  have  been  received  and  executed,  and 
delivery  has  been  made  to  the  master  of  the  ship,  and  bills  of  lading 
signed,  the  seller  is  functus  officio,  except  in  the  peculiar  case  in 
which  he  is  again  reinstated  by  the  privileges  of  the  vendeur  primitif. 
That  will  make  it  a  matter  of  fundamental  importance,  that  the 
letters  containing  the  original  order  should  be  produced.  The  mer- 
cantile law  I  take  to  be  clear  and  distinct,  that  the  seller  has  not  a 
right  to  vary  the  consignment,  except  in  the  case  above  stated.  The 
mischief  and  inconvenience  that  would  ensue  on  a  contrary  suppo- 
sition are  extreme.  The  goods  might  be  put  on  board,  and  might  lie 
at  the  risk  of  the  consignee  for  two  or  three  months  ;  and  if  the  con- 
signor could  come  and  resume  them  at  pleasure,  it  would  place  the 
consignee  in  a  situation  of  great  disadvantage,  that  he  should  be 
exposed  to  the  risk  during  such  a  length  of  time,  for  an  object  which 
might  be  eventually  defeated  at  any  moment,  by  the  capricious  or 
interested  change  of  intention  in  the  breast  of  the  consignor.  It  would 
be  to  expose  the  consignee  altogether  to  the  mercy  of  the  seller." 

The  learned  Judge  then  proceeds  to  quote  three  cases  from  Emeri- 
gon  (e),  in  each  of  which   a  French  Court  had  ordered  goods  to  be 

(e)  The  learned  Judge  remarked,  that  he  thought  the  law  of  France  very  important  to 
the  case  before  him,  being  a  French  consignment. 
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delivered  to  the  original  consignee,  notwithstanding  a  change  of  des- 
tination by  the  consignor  ;  and  then  adds,  "  These  cases  I  consider  to 
be  a  clear  exposition  of  the  law,  that  persons  having  accepted 
orders,  and  made  the  consignment,  have  not  a  right  to  vary  that  con- 
signment, except  in  the  sole  case  of  insolvency.  The  alteration  may 
be  made  provisionally,  without  actual  insolvency ;  but  if  the  insol- 
vency does  not  take  place,  the  act  which  has  been  done  is  a  mere 
nullity ;  and  the  seller  has  exercised  a  power  to  which  the  law  does 
not  ascribe  any  legal  effect."  In  the  result,  the  goods  were  restored 
to  Ky»  (/). 

This  right  of  stopping  goods  in  transitu  does  not  belong  to  a  person 
who  had  only  a  lien  upon  them  without  a  property  in  them.  And 
therefore  if  a  fuller  or  dyer,  who  has  fulled  or  dyed  cloths,  and  who 
is  not  obliged  to  part  with  the  possession  of  them  until  the  price  of 
fulling  or  dyeing  them  is  paid,  put  them  on  board  a  ship  for  delivery 
to  his  employer  in  pursuance  of  his  orders,  and  the  employer  fail,  the 
fuller  or  dyer  cannot  countermand  the  delivery,  because  his  lien  and 
right  to  retain  the  cloths  ceased  as  soon  as  he  parted  with  the  posses- 
sion of  them  (g). 

A  stoppage  to  be  effectual,  must  be  made  by  the  vendor's  authority, 
during  the  transit ;  his  adoption  of  it  after  the  transit  is  completed 
will  not  devest  the  property  of  the  vendee,  "  for  the  ratification  must 
be  made  at  a  time,  and  under  circumstances,  in  which  the  ratifying 
party  might  himself  have  lawfully  done  the  act  which  he  ratifies  "  (A). 

A  consignor  may  exercise  this  right,  although  a  part  of  the  price  of 
the  goods  has  been  paid  by  the  consignee  (i) ;  or  a  bill  of  exchange 
has  been  accepted  by  him  for  the  whole,  and  endorsed  over  to  a  third 
person  (&).  And  a  usage  for  land-carriers  to  retain  goods  as  a  security 
for  the  general  balance  of  account  due  from  the  consignee,  will  not 
prevent  the  consignor  from  re-claiming  them  out  of  their  hands,  upon 
paying  the  price  of  the  carriage  of  the  particular  goods  only  (/).  Nor 
will  a  similar  usage,  when  the  carriage  is  to  be  paid  by  the  consignor, 
authorize  the  carrier  to  detain  goods  from  the  consignee  who  has 
paid  the  price  of  them  (m).  And  the  vendor's  right  cannot  be 
defeated  by  a  claim  against  the  vendee,  as  by  process  of  attachment 
at  the  suit  of  a  creditor  (n)3  or  on  account  of  a  general  lien  by  the 
agent  of  the  consignee  (o). 

3.   Under  what  circumstances  Goods  are  deemed  to  be  in  Transitu. 
Goods  are  deemed  to  be  in  transitu  not  only  while  they  remain  in 

(/)  The   Constantia,  6  Rob.  Ad.  Rep.  (i)  Hodgson  v.  Loy,  7  Term  Rep.  in  K. 

321.  B.  440. 

(3)  Sweet  and  Another  v.  Pyni,  1  East,  4.  W-Ij"*  /nd  £nother Z'J?*?^  w*' 

Nicholls  v.  Lefeuvre,  2  B.  N.  C,  83.   Leuck-  «3'     Edward*  r.  Brewer,  2  M.  &  W  375 

hart  v.  Cooper,  3  B.  N.  C.  99.     Morley  v.  &  Oppenheim  and  Another  v.  Russell, 

TT       o  M    £  T>  oofl                                 J  3  Bos.  &  Pull.  42. 

(m)  Butler  „.  Woolcot,   2  Bos.  &  Pull. 

(A)  Per  Baron  Rolfe  delivering  the  judg-  jj-  R  64 

ment  of  the  Court  of  Exchequer.    Bird  v.  fn\  Smith  v.  Goss,  1  Campb.  282. 

Brown,  4  Exch.  786*  £o)'  Nicholls  „.  Lefeuvre,  2.  B.  N.  C.  83. 
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the  possession  of  the  carrier,  whether  by  water  (p)  or  land  (</),  and 
although  such  carrier  may  have  been  named  and  appointed  by  the 
consignee ;  but  also  when  they  are  in  any  place  of  deposit  connected 
with  the  transmission  and  delivery  of  them,  and  until  they  arrive  at 
the  actual  or  constructive  possession  of  the  consignee,  at  the  place 
named  by  the  buyer  to  the  seller  as  their  destination  (r).  If  the  con- 
signee, before  the  goods  reach  their  ultimate  destination,  does  any 
act  which  is  equivalent  to  taking  actual  possession  of  them,  the  tran- 
situs  is  at  an  end  (s).  Acts  which  in  themselves  would  be  equivocal, 
will  be  judged  of  from  the  circumstances  attending  them,  and  explain- 
ing the  purpose  with  which  they  were  done  (t).  A  case  of  construc- 
tive possession  by  the  vendee,  of  goods  remaining  in  the  hands  of  the 
carrier,  is  where  the  carrier  enters  expressly,  or  by  implication,  into 
a  new  agreement,  distinct  from  the  original  contract  for  carriage,  to 
hold  the  goods  for  the  consignee  as  his  agent,  not  for  the  purpose  of 
expediting  them  to  the  place  of.  the  original  destination  pursuant  to 
that  contract,  but  in  a  new  character  for  the  purpose  of  custody  on 
his  account,  and  subject  to  some  new  or  further  order  to  be  given  by 
him  (u). 

If  goods  are  sent  by  sea  to  a  certain  port,  to  be  forwarded  from 
thence  by  land  to  the  residence  of  the  consignee,  and  upon  the  ship's 
arrival  at  the  port  are  delivered  to  a  wharfinger,  who  receives  them 
on  the  part  of  the  consignee  to  be  forwarded  to  him  accordingly,  they 
are  subject  to  this  right  of  the  consignor  in  the  hands  of  the  wharfin- 
ger (as).  And  the  law  is  the  same  in  case  of  delivery  to  a  packer 
appointed  by  the  buyer  (?/),  unless  the  warehouse  of  the  packer  be 
used  by  the  buyer  as  his  own,  and  be  the  place  of  the  ultimate  desti- 
nation of  the  goods  (z). 

In  such  cases  the  question  is,  whether  the  warehouseman,  or 
wharfinger  be  the  agent  of  the  vendee  to  receive  the  goods,  or  his 
agent  to  forward  them  (a).  And  the  transitus  is  not  determined 
unless  possession  be  taken  by  the  consignee  as  owner ;  he  may  receive 
the  goods  into  the- warehouse  of  his  agent,  for  a  limited  purpose,  as 
for  the  benefit  of  the  consignor,  to  restore  them  to  him,  and  the  inten- 

(p)  Stokes  v.  La  Riviere,  tried  before  534.   Wentworth  v.  Outwaithe,  10  M.  &  W. 

Lord  Mansfield  at  Guildhall,  cited  3  Term  436.     Dobson,  v.  Wentworth,  6  Jur.  1066. 
Rep  466.  (a?)  Mills  and  Another  v.  Ball,  2  Bos.  & 

(3)  Hunter  and  Another  v.  Reale,  tried  Pull.  457. 

before  Lord  Mansfield  at  Guildhall,  3  Term  (y)  Hunt  and  Others  v.  Ward,  3  Term 

Rep.  466.  Rep.  467. 

(r)  Rowe  v.  Pickford,  8  Taunt.  83.  Leeds  (z}  Scott  and  Others  v.  Pettit,  3  Bos.  & 

v.  Wright,  2  Bos.  &  Pull.  320.     Dixon  v.  Pull.  469.     Tucker  v.  Humphrey,  4  Bing. 

Baldwin,  5  East,  175.     Coates  v.   Railton,  516.     Richardson  v.  Goss,  ib.  119.     But  a 

6    B.    &  C.   422.     Jackson    v.   Nicholl,   7  delivery  order  given  to  the  vendee,  or  the 

Scott,  585.     Meletopulo  v.  Ranking,  6  Jur.  fact  of  his  being  charged  with  rent  by  the 

1095.     Henekey  v.  Eade,  8  E.  &  Bn  410,  vendor  to  whose  warehouse  and  under  whose 

21  L.  J.,  2  B.  79.  control  the  goods  remain,   will  not   deter- 

(s)  Foster  v.  Frampton,  6  B.  &  C.  107.  mine  the  transit. — Miles  v.  Gorton,  2  Cr. 

Allen  v.  Gripper,  2  Tyrvv.  217.     James  v.  &   M.  504.     Townley   v.   Crump,   4  A.  & 

Griffin,  2  M.  &  W.  623.     Tucker  v.  Hum-  E.  58. 
phrey,  4  Bing,  516.  (a)  Per  Baron  Parke,  in  Jaines  v.  Griffin, 

(0  Jones  «.  Jones,  8  M.  &  W.  431.  1  Mees.  &  W.  20. 

(«)  Whitehead  v.  Anderson,  9  M.  &  W. 
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tion  with  which  he  receives  them  is  a  question  of  fact  (b).  Thus, 
where  it  appeared  that  the  goods  were  landed  at  the  warehouse  of 
a  wharfinger,  which  the  consignee  used  as  his  own  for  the  purpose  of 
stowing  such  goods,  and  that,  though  landed  with  his  permission,  he 
did  not  intend  to  take  possession  of  them  as  owner,  it  was  held  by 
the  Court  of  Exchequer  that  the  transitus  was  not  determined.  A 
majority  of  the  learned  Judges  were  of  opinion,  that  evidence  of  such 
intention  was  admissible,  though  it  had  not  been  communicated  to 
the  wharfinger;  but  on  this  point  Lord  Abinger  dissented,  thinking  a 
declaration  to  the  wharfinger  or  the  vendee,  of  the  intention  with  which 
the  consignee  received  the  goods,  necessary  to  prevent  the  termination 
of  the  transit  (c). 

As  I  have  before  observed,  the  master  of  a  ship  chartered  wholly 
by  the  consignee  is  now  held  to  be  a  carrier,  in  whose  hands  goods 
may  be  stopped  (cl).  But  where  a  ship  had  been  hired  by  the  con- 
signee for  a  term  of  years,  and  was  fitted  out,  victualled,  and  manned 
by  him,  and  goods  were  put  on  board  thereof  to  be  sent  by  him  on  a 
mercantile  adventure,  for  which  he  had  bought  them ;  it  was  held 
that  the  consignor  could  not  stop  them — the  consignee  being  in  that 
case  the  owner  of  the  ship  pro  tempore,  and  the  delivery  of  the  goods 
on  board  thereof  being  equivalent  to  a  delivery  into  a  warehouse 
belonging  to  him,  and  the  transit  being  in  effect  a  transit  from  and 
not  to  him  (e). 

In  a  case  of  goods  sent  by  a  waggon,  which  arrived  at  the  inn  in 
London  where  the  waggon  usually  put  up,  and  were  there  attached 
by  a  creditor  of  the  vendee,  according  to  the  custom  of  London,  and 
which  in  that  situation  were  claimed  by  his  assignee,  he  having 
become  bankrupt,  and  marked  by  the  assignee,  it  was  held  that  the 
vendor  could  not  afterwards  countermand  the  delivery — the  goods 
being  deemed  to  have  arrived  at  the  end  of  their  destined  journey, 
and  the  assignee  to  have  done  that  which  was  equivalent  to  taking 
actual  possession ;  the  removal  of  the  goods  being  impracticable  on 
account  of  the  attachment  (/).  The  question  arose  between  the 
vendor  and  the  assignee,  who  after  a  claim  made  by  the  vendor  ob- 
tained possession  of  the  goods,  the  attachment  being  taken  off.  An 
attachment  of  this  sort  laid  upon  goods  in  the  hands  of  a  wharfinger 
does  not  defeat  the  right  of  the  consignor  (g). 

A  delivery  of  goods  to  an  agent  of  the  buyer  residing  at  a  seaport, 
with  whom  they  are  to  remain  until  the  buyer  sends  orders  for  ship- 
ping them  to  a  foreign  country,  is  in  effect  a  delivery  to  the  buyer  (7t). 


(6)  See  the  judgments  of  Lord  Abinger  Bristol,  and  cited  7  Term  Rep.  442,  and  in 

and  Mr.  Baron  Parke;   and  the  judgment  the  case  mentioned  in  the  text, 

of  the  Court  of  Exchequer,  delivered  by  the  (/)  Ellis  v.  Hunt,  3  Term  Rep.  in  K.B. 

latter  learned  Judge,  in  the  case  of  Jones  v.  464. 

Jones,  8  M.  &  W.  431.  (g}  Smith  and  Another  v.  Goss,  1  Campb. 

(c)  James    «.     Griffin,    2    M.    &     W.  282. 

623.  (h)  Dixon  and  Others  v.  Baldwin,  5  East, 

(d)  Bohtlingk  v.  Inglis,  3  East,  381.  175.    See  also  Leeds  and  Another  ».  Wright, 

(e)  Fowler  and  Another  w.  M'Taggart  and  3  Bos.  &  Pull.  320,  and  Coates  v.  Railton, 
Others,  tried  before  Mr.  Justice  Grose  at  6  B.  &  C.  422. 
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So  if  a  buyer,  having  no  warehouse  of  his  own,  be  in  the  habit  of 
leaving  goods  at  the  waggon  office,  until  he  gives  orders  for  their 
shipment  or  removal,  the  transit  ends  upon  their  arrival  at  the  waggon 
office  (t).  In  each  of  these  cases,  as  between  the  buyer  and  the  seller, 
the  goods  have  arrived  at  the  end  of  their  journey.  The  subsequent 
shipment  would  be  the  commencement  of  a  new  journey  under  the 
direction  of  the  buyer. 

Where  a  ship  which  ought  to  have  performed  quarantine  came 
into  port  without  doing  so,  and  the  assignees  of  the  consignee,  who 
had  received  the  bill  of  lading,  but  had  become  bankrupt,  went  on 
board  immediately,  and  claimed  the  goods,  and  opened  some  of  the 
chests,  and  put  a  person  on  board  to  keep  possession ;  and  the  ship 
being  on  the  same  day  ordered  out  of  port  to  perform  quarantine,  an 
agent  of  the  consignor  having  received  another  bill  of  lading,  claimed 
the  goods  of  the  master  during  the  performance  of  quarantine ;  it 
was  held  by  Lord  Kenyan.,  at  the  trial  of  an  action  brought  by  the 
consignor  against  the  assignees,  who  afterwards  obtained  possession 
of  the  goods,  that  the  right  of  the  consignor  to  stop  the  goods  in 
transitu  existed  when  the  claim  was  made  on  his  behalf,  because  the 
voyage  was  not  at  an  end  until  the  performance  of  the  quarantine,  and 
the  consignee  had  no  power  to  devest  the  right  of  stopping  in  transitu 
by  taking  possession  before  the  conclusion  of  the  voyage.  The  plain- 
tiff obtained  a  verdict,  and  the  opinion  of  his  lordship  was  afterwards 
sanctioned  by  the  Court  of  King's  Bench,  on  an  application  for  a  new 
trial.  The  doctrine  of  this  case  is  in  exact  conformity  to  the  tenor  of  a 
bill  of  lading,  by  which  the  master  always  engages  to  deliver  the  goods 
at  the  place  of  destination,  and  which  therefore  gives  no  authority  to 
the  consignee  to  demand  them  before  their  arrival  at  that  place  (/„•). 

By  an  Act  of  Parliament  made  for  securing  the  duties  payable  upon 
the  importation  of  wine,  the  proprietor,  importer,  or  consignee  was 
required,  within  twenty  days  after  the  ship  had  been  entered  at  the 
Custom-house,  to  make  an  entry  of  the  wine,  pay  the  duties,  and 
land  the  wine;  upon  failure,  the  wine  was  to  be  conveyed  to  the 
King's  warehouse,  and  if  the  duties  were  not  paid  within  three 
months,  to  be  publicly  sold,  to  defray  the  duties  and  expenses,  and 
the  overplus  (if  any)  to  be  paid  to  the  proprietor,  or  other  person 
authorized  to  receive  the  same  (/).  This  statute  gave  occasion  to  a 
question  upon  the  subject  now  under  consideration.  A  quantity  of 
wine  arrived  here,  consigned  to  Let/land  and  Cragg,  by  whom  it  was 
ordered,  and  who  had  accepted  a  bill  drawn  upon  them  for  the 
amount.  They  did  not  enter  or  pay  the  duties  for  it  within  twenty 
days,  but  before  the  expiration  of  that  period  became  bankrupts,  and 


(t)  Howe  and  Another,  Assignees,  v.  Pick-  &  P.  54;  Foster  v.  Franipton,  6  B.  &  C.  107. 

ford   and  Another,   1   Moore,   526,  and  8  And   see   the    observations  of  Mr.    Baron 

Taunt.  83.     See  Tucker   v.  Humphrey,  4  Parke  in  James  v.  Griffin,  2  M.  &  W.  633, 

Bing.  516.  on  the  case  of  Hoist  v.  Pownal.     See  also 

(&)  Hoist  v.  Pownal,  1  Esp.  241.    But  see  the  case  of  Jones  v.  Jones,  8  M.  &  W.  431, 

Wright  v.  Lawes,  4  Esp.  82  ;  Mills  v.  Ball,  ante,  p.  399. 

2  B.  &  P,  461 ;  Oppenheim  v.  Kussell,  3  B.  (I)  26  Geo.  3,  c.  59,  s.  4. 
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the  bill  accepted  by  them  was  not  paid.  The  wine  was  conveyed  to 
the  King's  warehouse,  according  to  the  statute.  The  assignees  of 
Leyland  and  Cragg  first,  and  after  them  an  agent  of  the  consignor, 
claimed  the  wine  of  the  officers  of  revenue  within  the  three  months. 
The  wine,  however,  was  not  delivered  to  either  party,  but  was  pub- 
licly sold  at  the  expiration  of  the  three  months,  and  the  assignees  of 
Leyland  and  Cragg  brought  an  action  against  the  broker  for  the 
overplus  price.  The  question  in  the  cause  therefore  was,  whether 
the  claim  made  by  the  agent  of  the  consignor  was  a  legal  stoppage 
of  the  goods  in  transitu,  before  they  had  come  to  the  possession  of  the 
consignee ;  and  Lord  Kenyon,  before  whom  the  cause  was  tried,  held 
it  to  be  so,  and  the  plaintiffs  failed  in  their  suit.  This  doctrine 
was  recognised  and  adopted  by  Lord  Ellenborough  in  a  subsequent 
case  relating  to  wine  sent  to  the  King's  warehouse  under  this  statute, 
which  will  be  more  fully  stated  for  another  purpose  in  a  subsequent 
part  of  this  chapter  (m). 

In  these  last  cases  the  claim  was  made  before  the  time  arrived  at 
which  the  consignee  had  a  right  to  take  actual  possession.  In  the 
case  of  the  goods  brought  by  the  waggon  to  the  inn,  that  time  had 
arrived :  the  exercise  of  the  right  was  alone  prevented  by  an  extrinsic 
circumstance  wholly  unconnected  with  the  conveyance  or  delivery  of 
the  goods. 

Where  the  master  had  begun  to  unload,  and  had  actually  delivered 
part  of  a  cargo  of  grain,  a  bill  of  exchange  having  been  drawn  and 
accepted  for  the  whole,  it  was  determined  that  the  consignor's  right 
to  countermand  was  wholly  at  an  end,  and  could  not  be  exercised 
over  the  residue  of  the  cargo  (n).  The  delivery  of  part  of  the  goods 
sold  under  one  entire  contract  to  the  purchaser,  without  any  inten- 
tion on  the  part  of  the  seller  to  retain  the  rest,  is  deemed  a  delivery 
of  the  whole  (o),  but  this  rule  is  confined  to  cases  where  the  delivery 
of  part  is  intended  to  be  a  delivery  of  the  whole  (p}.  The  complete 
delivery  of  part  of  one  entire  cargo  to  the  consignee  determines  the 
transitus  of  the  whole,  but  the  delivery  by  a  carrier  is  not  complete 
while  he  retains  his  lien  for  the  freight ;  and  therefore,  where  a  carrier 
having  landed  a  part  on  a  wharf  of  the  consignee,  resumed  it,  and 
took  the  whole  to  his  own  premises,  in  order  to  secure  his  own  demand 
for  freight  and  carriage,  this  was  held  not  to  be  such  a  delivery  as  to 
put  an  end  to  the  right  of  the  consignor  (q).  And  where  the  master 
has  actually  delivered  the  goods  to  the  person  by  whom  they  were 
ordered,  and  at  whose  risk  they  were  to  be  imported,  it  was  held  that 
the  consignor  could  not  reclaim  them,  although  the  bill  of  lading  was 
for  delivery  to  the  consignor,  and  was  unendorsed,  and  the  bill  of 
exchange  drawn  for  the  price  had  been  dishonoured  (r).  In  this  last 


(m)  Northey  and  Another  t>.  Field,  2  Esp.  (p)  Simmons  v.   Swift,  5  B.  &  C.  857. 

N.    P.   C.   613.      Nix    v.    Olive,    post,   p.  Bunney  v.  Pointz,  4  B.  &  Ad.  568.     Dixon 

439.  v.  Yates,  B  B.  &  Ad.  313. 

(n)  Sluby  v.  Heyward,  2  Hen.  Black.,  504.  (q)  Crawshay  v.  Eades,  1  B.  &  C.  181. 

Turner  v.  Scovell,  14  M.  &  W.  28.  (r)  Coxe    and    Others    v.    Harden  and 

(o)  Hammond  v.  Anderson,  I  N.  R.  69.  Others,  4  East,  211. 
Hanson  v.  Meyer,  6  East,  614. 
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case,  the  propriety  of  the  delivery  as  to  between  the  consignor  and 
the  master  seems  doubtful.  If  goods  are  delivered  to  a  vendee  at  a 
wharf,  and  shipped  there  in  his  name  with  the  assent  of  the  vendor, 
no  subsequent  stoppage  can  take  place  (s).  But  if  a  carrier,  after 
notice  from  the  vendor  to  stop  goods,  does  by  mistake  deliver  them 
to  the  vendee,  the  right  of  the  vendor  will  not  be  taken  away,  even 
though,  owing  to  the  vendee's  having  become  bankrupt,  the  goods 
may  have  passed  into  the  hands  of  the  assignees  (t). 

It  sometimes  happens  that  goods  intended  for  exportation  are  sold 
under  a  contract  to  deliver  them  on  board  a  vessel  named  by  the 
buyer.  In  such  a  case  the  seller  may  retain  his  property  in  the 
goods  by  taking  a  receipt  for  them  from  the  person  in  charge  of  the 
ship,  so  long  as  he  keeps  this  receipt  in  his  own  hands,  the  shipment 
not  being  under  such  circumstances  a  complete  delivery  to  the 
buyer  (u).  He  will  also  retain  his  right  to  the  goods,  at  least  as 
against  the  master  of  the  ship,  if  he  demand  a  receipt  in  his  own 
name  at  the  time  of  the  shipment,  although  the  receipt  be  not 
delivered,  and  the  master  afterwards  sign  and  deliver  a  bill  of  lading 
to  the  buyer,  who  becomes  insolvent  before  the  departure  of  the 
ship  (x). 

Goods  are  frequently  sold  upon  credit  while  they  remain  in  the 
custody  of  a  warehouseman,  who  is  to  deliver  them  to  the  buyer, 
upon  receiving  an  order  for  that  purpose  from  the  seller.  In  such 
cases  the  custody  of  the  warehousemen  has  been  sometimes  con- 
sidered as  in  the  nature  of  a  transit :  and  questions  have  arisen  as  to 
the  power  of  the  seller  to  countermand  an  order  that  may  have  been 
received  by  the  warehouseman,  upon  discovering  the  insolvency  of 
the  buyer  (y).  Upon  such  a  question  it  is  important  to  ascertain 
whether,  according  to  the  nature  and  subject-matter  of  the  contract, 
any  other  act  on  the  part  of  the  seller  is  to  precede  the  actual 
delivery  of  the  goods.  If  nothing  is  to  precede  it,  and  the  order  has 
been  handed  by  the  buyer  to  the  warehouseman,  and  he  has  made 
the  usual  entry  in  his  books  changing  the  name  of  the  proprietor  (z), 
or  even  if  he  has  not  made  such  entry  (a),  the  handing  of  the  order 
to  the  warehouseman,  is  a  constructive  taking  possession  by  the 
buyer,  and  the  order  cannot  be  countermanded.  A  fortiori,  it 
cannot  be  countermanded  if  the  buyer  has  actually  removed  from  the 
warehouse  a  part  of  an  entire  quantity  of  goods  sold  at  one  fixed  and 


(*)  Noble  v.  Adains,  7.  Taunt.  59,  and  2  seller  retained  the  receipt  given  by  tbe  mate 

Marsh.  366.  for  the  goods  at  the  time  of  their  shipment, 

(t)  Litt    and    Another    v.    Cowley  and  that  the  transit  was  determined. — Cowasjee 

Others,  7  Taunt.  169,  and  2  Marsh.  457.  v.  Thompson,  5  Moore,  P.  C.  C.  165. 

(u)  Craven  &  Another  v.  Ryder,  6  Taunt.  (#)  Buck  r.  Hatfield,  5  B.  &  A.  632. 

433,  and  2  Marsh.  127.     Where  goods  con-  (y)  See  the  case  of  Dixon  v.  Yates,  5  B. 

tracted  to  be  sold  and  delivered  "  free  on  &  Ad.  313;  and  Lackington  v.  Atherton, 

board"  were,  according  t  >  the  usage  of  the  8  Scott,  N.  R.  38  ;  7  M.  &  G.  360. 

port  of  London,  delivered  on  board  by  the  (z)  By    Lord   Ellenborough,    Ch.  J.,   in 

seller,  and  bills  accepted  for  them  by  the  Harman  and  Others  v.  Anderson  and  Others, 

purchaser  by  whom  the  ship    was  selected,  2  Campb.  243. 

and  in  whose  name  bills  of  lading  were  made  (a)  In  the  same  case  afterwards  by  the 

out  by  the  master,  it  was  held,  although  the  Court. 
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entire  price  (b).  But  if  anything  is  to  be  previously  done  on  the 
part  of  the  seller  to  ascertain  the  amount  of  the  price,  or  to  ascertain 
and  perfect  the  specific  subject  of  the  sale,  such,  for  instance,  as 
weighing  the  goods  (c),  an  order  for  delivery  may  be  countermanded 
before  such  previous  act  has  been  done.  Thus  where  a  person 
contracted  to  sell  all  his  starch,  then  lying  at  the-  warehouse  of 
another,  at  a  certain  price  per  hundred  weight,  to  be  paid  for  by  a 
bill  of  exchange,  and  a  certain  number  of  days  was  allowed  for  the 
delivery,  and  the  seller  wrote  an  order  to  the  warehouseman  to 
weigh  and  deliver  all  his  starch  to  the  buyer,  and  the  buyer  handed 
the  order  to  the  warehouseman,  who  weighed  a  part,  which  the 
buyer  removed,  and  then  the  buyer  failed  before  the  residue  was 
weighed,  it  was  held  that  the  seller  might  lawfully  countermand  the 
delivery  of  the  residue  (cZ).  So  where  a  quantity  of  oil  in  casks 
was  sold,  and  according  to  the  course  of  trade  the  casks  were  to  be 
searched  by  the  seller's  cooper,  the  quantity  of  impure  matter  to  be 
ascertained  by  a  person  attending  on  behalf  of  both  parties,  and  the 
casks  to  be  filled  up  at  the  seller's  expense,  it  was  held  that  the 
order,  which  had  been  delivered  to  the  warehouseman,  might  be 
countermanded  before  these  things  were  done  (e).  On  the  other 
hand,  upon  a  sale  of  ten  tons  of  oil,  being  part  of  forty  tons  contained 
in  one  cistern,  where  nothing  remained  to  be  done  except  to  draw  off 
the  ten  from  the  forty,  it  was  determined  that  the  seller  could  not 
countermand  the  order  after  it  had  been  placed  in  the  hands  of  the 
warehouseman  (/).  But  although  something  may  remain  to  be 
done,  so  that  the  delivery  be  not  complete,  yet  if  the  buyer  sell  the 
goods  to  a  third  person,  and  the  wharfinger  certify  to  such  third 
person  that  he  has  transferred  the  goods  to  his  account,  who  there- 
upon pays  the  price,  the  wharfinger  thereby  makes  himself  respon- 
sible to  the  third  person,  and  cannot  defend  himself  against  his  claim 
under  the  right  of  the  first  seller  to  stop  the  goods  (g). 

A  second  vendee,  who  neglects  to  take  actual  or  constructive 
possession,  is  in  the  same  situation  as  the  first  vendee  under  whom 
he  claims.  His  title  is  defeasible  on  non-payment  of  the  price  by 
the  first  vendee  (li\  unless,  indeed,  he  take  under  a  bond  fide  endorse- 
ment to  him  of  a  bill  of  lading  for  valuable  consideration. 


(b)  Hammond  and  Others  v,  Anderson,  Others  v.  Mangles  and  Others,  1  Campb. 
1  Bos.  &  Pull.  N.  R.  69.  552 ;  Rugg  and  Others  v.  Minett  and  Others, 

(c)  Withers    and    Others  v.    Lys    and  11  East,  210 ;  Zagury  v.  Furnell  &.  Another, 
Another,    Holt's    N.    P.  18.      Zuinger    v,  2  Campb.  240 ;  and  Stoveld  v.  Hughes  and 
Samuda,  7  Taunt.  265.     Lucas  v.  Dorrien,  Another,  14  East,  308,  may  be  consulted 
ib.  278.     Swanwick  v.  Sothern,  9  A.  &  E.  with  advantage  by  the  reader.  They  are  not 
895.  Wood  v.  Tassel,  6  Q.  B.  234.     Tanner  quoted  in  the  text,  because  they  seem  to  be 
v.  Scovell,  14  M.  &  W.  28.  questions  upon  the  vesting  of  the  property. 

(d)  Hanson  &  Another  v.Meyer,6East,614u  (g)  Sionard  v.  Dunkin,  2  Campb.  344. 
0)  Wallace   and    Others  v.  Breeds    and  Hawes  v.  Watson,  2  B.  &  C.  540. 

Another,  13  East,  522.  (h)  Craven  v.  Ryder,  6  Taunt.  433.  Dixon 

(/)  Whitehouse  and  Others  v.  Frost  and  v.  Yates,  5  B.  &  Ad.  313.  Small  v.  Moates,  9 

Others,  12  East,  614.  Bing.  574  .Davis  v.  Reynolds,  4  Campb. 

The  several  cases  of  Hinde  v.  Whitehouse  267. 

and  Another,  7   East,    558;    Hurry   and 
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4.  How  the  right  of  stoppage  in  Transitu  is  to  be  exercised. 

It  has  been  decided  that  the  insolvency  or  bankruptcy  of  the 
buyer  will  not  of  itself  determine  the  transit  (i).  But  in  order  to 
exercise  this  riglit  of  stoppage  in  transitu,  it  is  not  requisite  that  the 
vendor  should  obtain  actual  possession  of  the  goods  while  on  their  way 
to  their  destination.  His  course  is,  to  give  notice  to  the  carrier  not 
to  deliver  the  goods  to  the  vendee.  It  is  the  carrier's  duty  to  attend 
to  such  notice,  and  if,  after  the  receipt  of  it,  he  delivers  the  goods  to 
the  vendee,  he  will  be  responsible  to  the  vendor  for  the  loss  he  may 
thereby  sustain  (k).  And  the  vendor  may,  after  such  notice,  main- 
tain an  action  of  trover  for  the  goods  against  the  person  to  whom  they 
have  been  improperly  delivered  (I). 

But  to  make  such  notice  effectual,  it  must  be  given  either  to  the 
person  who  has  the  immediate  custody  of  the  goods,  or  to  the  prin- 
cipal whose  servant  has  the  custody  of  them,  at  such  a  time,  and 
under  such  circumstances,  as  that  he  may,  by  the  exercise  of  reason- 
able diligence,  communicate  it  to  his  servant  in  time  to  prevent  the 
delivery  to  the  vendee.  Therefore,  where  timber  was  sent  from 
Quebec,  to  be  delivered  at  port  Fleetwood  in  Lancashire,  a  notice  of 
stoppage  in  transitu,  given  to  the  shipowner  at  Montrose  while  the 
goods  were  on  their  voyage,  whereupon  he  sent  a  letter  to  await  the 
arrival  of  the  captain  at  Fleetwood,  directing  him  to  deliver  the  cargo 
to  the  agents  of  the  vendor,  was  held  not  to  be  sufficient  (m). 

5.  By  ivhat  acts  the  riglit  of  the  Vendor  may  be  taken  away. 

Next,  we  are  to  consider  by  what  acts  the  right  of  the  consignor 
may  be  taken  away  before  the  end  of  the  transit. 

The  bill  of  lading,  in  all  its  usual  forms,  contains  the  word 
"  assigns ;  "  but  it  will  be  proper  to  advert  again  to  the  different 
forms  in  common  use.  Sometimes  it  is  made  for  delivery  to  the 
consignor  by  name  or  assigns ;  sometimes  to  order  or  assigns,  not 
naming  any  person;  and  at  other  times  to  the  consignee  by  name  or 
assigns.  In  the  two  first  cases,  the  consignor  either  transmits  it 
without  any  endorsement,  or  endorses  his  own  name  generally  upon 
it,  without  mentioning  any  other  person  ;  or  endorses  it  specially  for 
delivery  to  a  person  named  by  the  endorsement.  Occasionally,  too, 
particular  conditions  or  restrictions  respecting  the  delivery  are  men- 
tioned in  the  endorsement.  It  will  be  immediately  perceived,  that 
in  this  respect  there  is  a  strong  resemblance  (n)  between  this  instru- 

(t)  Haswell  v.   Hunt,  cited  in  5  Term  (m)  Whitehead  v.   Anderson,  9  Mee.  & 

Kep.  231.     Ellis  c.  Hunt,  3  Term  Hep.  464.  W.  518. 

Scott  v.  Pettit,  3  Bos.  &  Pull.  471.     Kent's  (»)  But  the  endorsee  cannot  maintain  an 

Com,  Edin.  edition  p.  472.  action  on  it  in  his  own  name,  the  effect  of 

(£)  Bohtlingk   v.    Iriglis,    3    East,    397.  the  endorsement  being  only  to  transfer  the 

Lord   Mansfield   cited  Hunter  v.  Beale,    3  right  of  property  in  the  goods,  but  not  the 

Term  Rep.  466 ;  Smith's   Compendium  oi  contract  itself.— Sanders  v.  Vanzeller,  4  Q. 

Mercantile  Law,  p.  509.  B.  260.     Thompson  v.  Dominy,  14  M.  & 

(0  Litt  c.  Cowley,  2  Marsh.  457.  W.  403.   Howard  v.  Shepherd,  9  B.  &  C.  297. 
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ment  and  a  promissory  note.  The  mere  possession  of  a  promissory 
note,  made  payable  to  another  person,  and  not  endorsed  by  him,  gives 
the  holder  no  power  to  endorse  over  the  note.  Nor  ought  the  mere 
possession  of  a  bill  of  lading,  made  for  delivery  to  the  consignor,  and 
not  endorsed  by  him,  to  induce  any  one  to  believe  that  the  holder  is 
authorised  to  dispose  of  the  goods  (o).  On  the  other  hand,  if  the  bill 
of  lading  be  originally  made  for  delivery  to  the  consignee,  or,  being 
made  for  delivery  to  the  consignor  or  assigns,  or  to  order  or  assigns, 
be  endorsed  by  the  consignor  either  to  a  third  person  by  name,  or 
generally  without  designating  any  person,  it  may  on  the  first  view  be 
thought  that  the  person  named  in  these  two  first  cases,  or  who  is  the 
holder  of  the  instrument  in  the  latter  case,  has  authority  to  dispose  of 
the  goods  as  he  may  think  proper. 

In  what  follows,  the  word  consignee  will  be  used  to  denote  such 
a  person,  and  the  bill  of  lading  spoken  of  is  to  be  understood  as  falling 
within  one  of  these  three  descriptions  last  mentioned,  unless  the 
contrary  is  pointed  out. 

It  frequently  happens  that  the  consignee,  having  received  the 
bill  of  lading,  sells  the  goods  for  a  valuable  consideration,  or  raises 
money  upon  them  before  their  arrival,  and  delivers  over  the  bill 
of  lading  to  a  third  person,  who  is  wholly  ignorant  of  the  nature  of 
the  terms  of  consignment,  and  does  not  know  that  the  consignee  is 
not  absolutely  entitled  to  receive  and  dispose  of  them :  under  such 
circumstances,  a  very  important  question  of  law  has  arisen  upon  the 
right  of  the  consignor  to  countermand  the  delivery  as  between  him 
and  the  person  to  whom  the  bill  of  lading  has  been  thus  delivered 
without  any  fraud  or  collusion. 

Of  the  frequency  of  the  practice  to  assign  bills  of  lading  among 
merchants,  and  the  conveniency  of  the  practice  in  many  cases,  there 
is  no  doubt;  but  not  every  mercantile  practice  of  frequent  use,  and 
even  of  general  convenience  is,  or  ought  to  become,  in  all  its  conse- 
quences, a  part  of  the  law  of  the  land ;  for,  if  such  a  rule  were 
adopted,  the  law  must  in  many  cases  depart  from  its  own  principles, 
and  vary  with  the  varying  fashions  of  the  times ;  nevertheless,  the 
law  of  .England  does  adopt  into  its  own  bosom  many  of  the  ancient 
customs  and  usages  of  merchants,  and  stretch  forth  its  arm  to  assert 
and  maintain  them,  when  they  are  found  consonant  to  legal  reason 
and  legal  wisdom,  and  most  especially  when  they  are  calculated  to 
promote  honesty  and  to  prevent  fraud.  And  upon  the  subject  now 
under  consideration,  the  question  is,  what  extent  of  legal  right  the 
act  of  the  consignee  confers  upon  his  assignee  ?  (p)  The  earliest 
mention  of  this  subject  in  our  law  books  is  in  the  case  of  Evans  v. 
Martlett  (</)»  in  which  Holt,  Chief  Justice,  said,  "  the  consignee  of  a 
bill  of  lading  has  such  a  property  that  he  may  consign  it  over."  And 
Shower  said,  "that  it  had  been  adjudged  so  in  the  Exchequer."  But 

(o)  Ante,  pp.  289.  And  see  Van  Casteel  by  a  transfer  of  the  bill  of  lading.  See 
D.  Booker,  2  Exch.  703.,  ante,  p.  291.  ante,  sec.  1  of  this  chapter,  p.  417. 

(p}  According  to  Emerigon,  the  unpaid  (q)  1  Lord  Raym.  271 ;  12  Mod.  156  ; 

seller  is  not,  by  the  law  of  France,  affected  3  Salk.  220 ;  but  the  report  in  Salkeld  does 

not  contain  this  dictum. 
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in  this  case  the  question  upon  the  effect  of  such  an  assignment  was 
not  properly  before  the  Court,  and  does  not  appear  to  have  been 
discussed  or  argued ;  and  the  case  supposed  to  be  referred  to  by 
Shower  has  not  been  found.  In  the  case  of  Snee  v.  Prescott,  before 
cited,  the  right  of  the  pawnee  of  the  bill  of  lading,  as  against  the 
consignor,  was  not  noticed  or  insisted  upon.  In  the  case  of  Appleby 
v.  Pollock,  which  was  tried  before  Chief  Justice  Lee  at  Guildhall  (r), 
it  appeared  that  one  Brand  shipped  certain  goods  at  Leith,  and  con- 
signed them  to  one  Stratton,  in  London.  StrcUton,  as  soon  as  he 
received  the  bill  of  lading,  by  endorsement  thereon  assigned  the 
goods  to  the  plaintiff  for  160L,  and  soon  afterwards  became  a  bank- 
rupt. Brand,  hearing  of  the  bankruptcy,  took  process  out  of  some 
Court  in  Scotland,  to  attach  the  goods  in  the  hands  of  Pollock,  the 
master  of  the  ship ;  but  the  ship  having  left  Leith,  the  process  was 
executed  at  sea.  Upon  the  arrival  of  the  ship  at  London,  the  master 
refused  to  deliver  the  goods  to  the  plaintiff,  Appleby,  unless  he  would 
indemnify  him  against  the  process  in  Scotland,  and  thereupon  Appleby 
brought  the  present  action  to  recover  the  value  of  the  goods.  At  the 
trial  of  the  cause,  the  Chief  Justice  declared  himself  to  be  of  opinion 
that  the  assignment  gave  the  plaintiff  a  sufficient  property  to  maintain 
the  action,  if,  under  the  circumstances,  he  was  entitled  to  do  so.  The 
general  question,  upon  the  right  of  the  consignor  to  stop  the  goods 
and  countermand  the  delivery,  as  against  an  assignee  of  the  bill  of 
lading,  does  not  appear  to  have  been  agitated  :  parol  evidence  was 
given,  that  by  the  law  of  Scotland,  if  goods  are  arrested,  the  holder 
must  give  security  not  to  part  with  them,  and  the  defendant  relied  on 
the  effect  of  the  process  by  which  these  goods  were  attached ;  as  to 
which  the  Chief  Justice  said,  "  If  the  process  could  have  attached 
these  goods  it  could  only  have  done  so  within  the  jurisdiction  of  the 
Court ;  and  it  does  not  appear  that  the  place  where  the  goods  were 
attached  was  within  the  jurisdiction  of  the  Court,  and  it  lay  upon  the 
defendant  to  make  that  out."  And  the  Chief  Justice  therefore  directed 
the  jury  to  find  a  verdict  for  the  plaintiff  to  the  value  of  the  goods. 
In  the  case  of  Wright  v.  Campbell  (s),  which  arose  on  a  consignment 
of  goods  to  one  Swanwick,  who  was  the  factor  of  the  consignor,  and 
who  by  endorsement  assigned  the  bill  of  lading  to  a  third  person, 
Lord  Mansfield  said,  "  If  the  goods  are  bond  fide  sold  by  the  factor  at 
sea  (as  they  may  be  where  no  delivery  can  be  given),  the  sale  will  be 
good  :  the  vendee  shall  hold  them  by  virtue  of  the  bill  of  sale,  though 
no  actual  possession  is  delivered ;  and  the  owner  can  never  dispute 
with  the  vendee,  because  the  goods  were  sold  bond  fide  and  with  the 
owner's  own  authority  :  ''  but  the  Court,  thinking  there  was  reason  to 
believe  the  assignment  to  have  been  fraudulent,  sent  the  cause  to  a 


(r)  Trinity  Term,  21  Geo.  2.    This  case,  (*)  4  Burr.   2046;  1  Black.  Kep.  628. 

which  is  here  quoted  from  two  manuscript  According  to  the  report  in  Blackstone,  Mr. 

notes,  taken  by  different  persons,  does  not  Justice  Yates  expressed  a  doubt,  "  whether 

appear  to  have  been  noticed  in  any  of  the  an   assignment  of  a  bill  of  lading  made  it 

subsequent  cases.    In  one  of  the  notes,  the  negotiable  in  the  same  degree  as  a  bill  of 

process  is  said  to  have  issued  out  of  the  exchange." 
Admiralty  Court,  in  Scotland. 

F  F 


434  Stoppage  in  Transitu.  [PART  iv. 

second  trial,  in  order  that  the  jury  might  determine  that  point.  In  the 
case  of  Caldwell  v.  Ball  (i),  it  was  considered  by  the  Court,  that  a  bill 
of  lading  is  assignable  in  its  nature,  and  that  by  endorsement  thereof 
the  property  vests  in  the  assignee ;  but  that  case  did  not  properly  turn 
upon  the  effect  of  the  assignment  as  between  the  consignor  and  the 
assignee,  and  was  decided  upon  the  ground  that  the  defendant,  the 
master  of  the  ship,  had  discharged  his  duty  by  delivering  the  goods  to 
the  person  to  whom  the  consignor  had  first  endorsed  the  bill  of  lading, 
and  who  appeared,  upon  the  whole,  to  have  the  better  title ;  the  right 
of  stoppage  in  transitu,  or  the  divestment  of  that  right,  not  being  in 
question.  In  the  case  of  Hibbert  v.  Carter  (it},  which  happened  very 
soon  afterwards,  and  was  a  question  of  interest  as  requisite  to  sustain 
an  action  upon  a  policy  of  insurance,  the  Court  thought  that  the 
endorsement  of  the  bill  of  lading  by  the  consignor  to  a  third  person 
absolutely  transferred  the  property,  until  it  appeared  to  have  been 
made  only  for  the  purpose  of  binding  the  net  proceeds  as  a  security 
for  a  pre-existing  debt,  and  that  the  consignor  was  not  intended  to  be 
discharged  from  the  debt,  if  the  goods  had  perished  on  the  voyage. 

Shortly  after  this  last  determination,  the  question  now  under  con- 
sideration was  brought  before  the  Court  of  King's  Bench  for  decision, 
as  the  point  and  hinge  of  the  cause  of  Lickbarroiv  $  Others  v.  Mason  (#), 
in  which  case  it  appeared  that  Messrs.  Turing  $•  Co.  had  shipped 
goods  at  Middleburgh  for  Liverpool,  by  the  order  of  one  Freeman,  of 
Rotterdam,  and  drawn  bills  of  exchange  upon  1*1  in  for  the  price,  and 
taken  from  the  master  three  bills  of  lading  for  delivery  of  the  goods 
to  order  or  assigns,  two  of  which  they  endorsed  in  blank,  and  trans- 
mitted them,  together  with  an  invoice,  to  Freeman  at  Rotterdam,  who 
sent  them  and  the  invoice  to  the  plaintiffs  at  Liverpool,  in  the  same 
state  in  which  he  received  them,  that  they  might  receive  and  sell  the 
goods  on  his  account,  and  drew  bills  of  exchange  upon  them  to  nearly 
the  amount.  Freeman  and  the  plaintiffs  accepted  the  bills  of  exchange 
drawn  upon  them  respectively ;  but,  between  the  ship's  departure  and 
her  arrival  at  Liverpool,  Freeman  became  a  bankrupt  and  absconded, 
and  Turing  fy  Co.  sent  another  of  the  bills  of  lading  to  the  defendants, 
endorsed  specially  for  delivery  to  them ;  and  they  thereupon  obtained 
the  goods  from  the  master.  Turing  $  Co.  afterwards  paid  the  bills 
of  exchange  drawn  by  them  upon  Freeman,  and  the  plaintiffs  paid 
those  which  had  been  drawn  upon  them  by  Freeman.  The  Court, 
after  solemn  argument  and  deliberation,  held,  that  by  an  assignment 
made  by  the  consignee  for  a  valuable  consideration,  and  without 
notice  to  the  assignee  that  the  goods  were  not  paid  for,  the  property 
was  absolutely  transferred  to  the  assignee,  and  that  the  consignor 
was  by  such  assignment  deprived  of  the  right  to  stop  the  goods  in 
transitu,  which,  as  against  the  original  consignee,  he  might  have 
exercised.  From  this  decision  an  appeal  was  made  by  writ  of  error 


(0  1  Term  Rep.  K.  B.  205.  which  the  defendants  demurred.     See  the 

(u)  1  Term  Eep.  K.  B.  745.  very   learned    opinion    delivered    by   Mr. 

(#)  2  Term  Rep.  K.  B.  63.     The  facts  Justice  Buller  in  the  House  of  Lords,  6 

appear  upon  the    plaintiff's  evidence,   to  East,  21,  notes. 
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to  the  Judges  of  the  Courts  of  Common  Pleas  and  Exchequer  (?/), 
who  reversed  the  judgment  of  the  Court  of  King's  Bench,  holding 
that  the  assignment  gave  to  the  assignee  no  other  right  or  title  than 
that  which  the  consignee  himself  possessed,  and  consequently  that  the 
consignor  had  a  right  to  stop  the  goods,  and  prevent  their  delivery  to 
the  assignee.  The  judgment  was  by  a  second  writ  of  error  brought 
before  the  House  of  Lords;  but  their  lordships,  thinking  the  facts 
of  the  case  were  not  laid  before  them  in  such  a  manner  as  to  warrant 
a  decision  of  the  point  of  law,  directed  the  cause  to  be  tried  again  by 
a  jury,  in  order  to  remedy  that  defect.  It  was  accordingly  tried 
again,  and  the  Court  of  King's  Bench  (at  the  head  of  which  Lord 
Kenyon  had  in  the  meantime  been  placed,  and  who  had  in  another 
cause  (z)  expressed  his  approbation  of  the  first  judgment  in  this  case, 
as  being  founded  upon  principles  of  policy  and  common  honesty,) 
again  decided  the  case  without  argument,  in  conformity  to  the  first 
decision  of  that  Court ;  and  in  order  that  the  question  might  again 
be  carried  to  the  other  tribunals  (a),  another  writ  of  error  was  brought, 
but  it  was  afterwards  abandoned ;  and  it  is  now  the  admitted  doctrine 
in  our  Courts,  that  the  consignee  may,  under  the  circumstances  before 
stated,  confer  an  absolute  right  and  property  upon  a  third  person, 
indefeasible  by  any  claim  on  the  part  of  the  consignor.  At  the  second 
trial  of  this  cause,  it  was  the  opinion  of  the  jury,  and  it  was  stated  to 
be  so  in  the  verdict,  that  by  the  custom  of  merchants,  bills  of  lading 
expressing  goods  to  have  been  shipped  by  any  person  to  be  delivered 
to  order  or  assigns,  are,  before  the  ship's  arrival,  negotiable  and 
transferable  by  him  to  any  other  person,  by  his  endorsing  his  name, 
and  delivering  or  transmitting  the  same  so  endorsed  to  such  other 
person ;  and  that,  by  such  endorsement,  delivery,  and  transmission 
to  such  other  person,  the  property  is  transferred  to  such  other  person. 
And  evidence  to  the  same  effect  was  given  at  a  trial  in  a  subsequent 
case  (b). 

The  right  of  parties  may  often  depend  upon  the  state  of  things  at 
the  time  when  the  bill  of  lading  is  endorsed  by  the  consignor ;  thus, 
where  the  consignor  was  indebted  to  the  consignee  on  the  balance  of 
accounts,  including  bills  of  exchange  still  running,  accepted  by  the 
consignee  for  him,  it  was  held  that  the  goods  shipped  on  account  of 
this  balance  could  not  be  stopped  by  the  consignor  upon  the  consignee 
becoming  insolvent  before  the  bills  of  exchange  were  paid. 

This  was  decided  in  the  case  of  Vertue  and  Another  v.  Jewell  (c), 
which  was  an  action  of  trover  for  180  quarters  of  barley.  It  appeared 
that  on  the  30th  of  November,  1813,  this  barley  was  shipped  at 

(y)   1  Hen.  Black.  367.  Formerly  the  endorsement  only  transferred 

(z)   Solomons  v.  Nissen,   2   Term   Rep.  the  right  of  property,  and  not  the  contract 

K.  B.  674-.  itself,  so  as  to  enable  the  endorsee  to  sue 

(a)   5  Term  Rep.  K.  B.  683.  upon  it.     Thompson  v.  Donriny,  14  M.  & 

(4)  Hnille  v.  Smith,  1  Bos.  &  Pull.  563.  W.  403,  and  Sanders  v.  Vanzeller,  4  Q.  B. 

A  bill  of  lading  is  an  instrument  having,  by  260 ;  Howard  v.  Shepherd,  9  B.  &  C.  297  ; 

the    custom  of   merchants,  a  virtue    and  but  this  has  been  altered  by  the  18  and  19 

efficacy  peculiar  to  itself.    No  other  instru-  Viet.  c.  111.     See  ante,  p.  297. 

ment  can  be  endorsed  with  the  like  effect.  (c)  4  Campb.  31,  and  see  the  cases,  ante, 

Akerman  v.  Humphrey,  1  C.  &  P.  53,  and  pp.  289 — 297. 

Jenkins  t>.  Usborne,  8  Scott's  N.  R.  516. 

F  F  2 


436  Stoppage  in  Transitu.  [PART  IT. 

Yarmouth,  by  .Daniel  Bloom,  on  board  the  sloop  Dolphin,  of  which 
the  defendant  was  master.  The  bill  of  lading  made  the  barley 
deliverable  in  the  port  of  London,  to  the  order  of  the  shipper,  and 
was  endorsed  by  him  to  Barrowes  and  Winn,  corn-factors  and  corn 
merchants  in  the  city.  They  received  the  bill  of  lading  on  the  4th  of 
December.  In  the  month  of  October  preceding,  J.  W.  Ayres,  for 
their  accommodation,  had  accepted  a  bill  for  350/.,  which  was  to 
become  due  in  nine  days,  and  they  owed  him  several  hundred  pounds 
besides,  on  another  account.  They  had  then,  to  the  knowledge  of 
Ayres,  become  much  embarrassed  in  their  affairs,  and  unable  to 
provide  for  the  bill  of  exchange.  They  therefore,  for  the  purpose  of 
covering  him,  of  their  own  accord,  proposed  to  endorse  to  him  the  bill 
of  lading  of  the  barley.  They  accordingly  did  so,  on  the  6th  of 
December9  and  made  out  a  regular  sale-note  to  him.  On  the  same 
day  they  stopped  payment.  Ayres  immediately  after  endorsed  the  bill 
of  lading,  and  made  out  a  similar  note  to  the  plaintiffs.  The  bill  of 
exchange  for  350£.,  which  Burr  owes  and  Winn  had  negotiated,  he  paid 
regularly  when  it  became  due.  The  Dolphin  arrived  in  the  river 
Thames  on  the  17th  of  December,  and  the  barley  being  demanded  by 
the  plaintiffs,  the  defendant  refused  to  deliver  it,  having  had  an 
indemnity  from  Bloom,  the  consignor.  At  the  time  it  was  shipped, 
and  from  thence  till  the  endorsement  of  the  bill  of  lading  by  *Burrowes 
and  Winn,  Bloom  was  indebted  to  Barrowes  and  Winn,  upon  the 
balance  of  accounts,  including  bills  of  exchange  then  running,  which 
they  accepted  for  him  to  the  amount  of  590L,  being  considerably  more 
than  the  value  of  the  barley,  and  it  was  on  account  of  this  balance  that 
the  barley  was  consigned  to  them.  The  bills  so  accepted  were  never  paid 
by  Barrowes  and  Winn,  who  became  bankrupt  in  the  end  of  December, 
and  were  then  indebted  to  Bloom  above  2,000/.  Lord  Ellenborough 
ruled  that,  "  under  these  circumstances,  Bloom  had  no  right  to  stop  in 
transitu,  and  that  the  barley  being  consigned  to  Barrowes  and  Winn,  on 
account  of  the  balance  which  then  existed  in  their  favour,  the  property 
vested  in  them  absolutely.  The  transfer  from  them  to  Ayres  would 
not  have  defeated  the  right  to  stop  in  transitu.  If  the  consignee  does 
endorse  the  bill  of  lading  for  a  valuable  consideration  to  a  bond  fide 
purchaser  without  notice,  the  right  to  stop  in  transitu  is  gone  as 
against  the  endorsee,  although  it  would  have  remained  in  force  as 
against  the  consignee,  had  the  bill  of  lading  not  been  endorsed.  But 
Ayres  here  had  notice  of  the  insolvency  of  Burrowes  and  Winn  ;  and  if 
against  them  there  existed  any  right  to  stop  in  transitu,  he  could  not 
claim  this  barley.  The  circumstance,  however,  of  Bloom  being 
indebted  to  them  on  the  balance  of  accounts,  divested  him  of  all 
control  over  the  barley  from  the  moment  of  the  shipment.  The  non- 
payment of  the  bills  of  exchange  cannot  be  considered.  The  rights  of 
the  parties  must  depend  on  the  state  of  things  when  the  bill  of  lading 
was  signed  and  endorsed." 

In  this  ruling  of  the  Chief  Justice,  the  Court,  on  motion  for  a  new 
trial,  concurred,  observing,  that  under  these  circumstances  Burrowes 
and  Winn  were  to  be  considered  the  purchasers  of  the  goods  for  a 
valuable  consideration. 
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The  validity  of  an  assignment  is  not  confined  to  those  cases  in 
which  the  assignee  has  no  notice  that  the  goods  have  not  been  actually 
paid  for  in  money.  If  the  assignee  takes  the  assignment  bond  fide 
without  notice  of  any  such  circumstance  as  would  render  the  bill 
of  lading  not  fairly  and  honestly  assignable,  he  acquires  a  good  title 
ugainst  the  consignor.  Goods  sold  are  seldom  actually  paid  for  in 
money  at  the  time  of  their  shipment;  in  general,  a  bill  of  exchange  is 
drawn  for  the  price : — If  a  person,  knowing  that  such  is  the  transaction, 
and  that  the  bill  of  exchange  has  been  accepted,  takes  an  assignment 
of  the  bill  of  lading  fairly  and  honestly  for  a  valuable  consideration, 
before  the  money  becomes  payable,  without  any  reason  to  know  or 
apprehend  that  the  consignee  is  likely  to  fail  and  not  to  pay  the 
money  in  due  course,  the  consignor  cannot  prevent  the  delivery  of 
the  goods.  This  has  been  solemnly  decided  in  the  Court  of  King's 
.Bench.  But  if  a  person  assist  in  contravening  the  actual  terms  of 
the  sale  on  the  part  of  the  consignor,  or  his  reasonable  expectations 
arising  out  of  them,  or  his  right  connected  therewith;  if >  for  instance, 
he  knows  that  the  consignee  is  in  insolvent  circumstances;  that  no  bill 
has  been  accepted  for  the  price)  or  that  being  accepted  it  is  not  likely  to 
be  paid ;  he  will  stand  in  the  same  situation  with  the  consignee,  and 
his  interposition  under  such  circumstances  being  in  fraud  of  this 
right  of  the  consignor,  will  not  be  available  to  defeat  it  (d).  So  if 
he  intervenes  after  the  purchase  and  make  himself  a  partner  in  the 
transaction  with  the  first  buyer,  and  engages,  as  between  them  two, 
to  pay  for  the  goods,  he  cannot  prevent  the  exercise  of  this  right, 
although  he  may  previously  have  accepted  bills  drawn  upon  him  by 
the  buyer  to  a  great  part  of  the  amount  of  the  price  (e).  A  bill  of 
lading  was  specially  endorsed  for  the  delivery  of  the  goods  to  one 
Voss,  if  he  should  accept  and  pay  a  bill  of  exchange  drawn  upon  him, 
and  if  not,  then  for  delivery  to  the  holder  of  the  draft.  Voss  accepted 
the  draft,  and  then  endorsed  the  bill  of  lading  to  another  person  for  a 
valuable  consideration,  but  he  did  not  pay  the  draft  when  it  became 
due.  Lord  Ellenborouyli  held,  that  this  conditional  endorsement  made 
it  incumbent  on  the  purchaser  to  ascertain  whether  the  condition  had 
been  actually  performed ;  and  that  he  had  no  title  to  the  goods  (/). 

But  it  must  not  be  understood  that  the  consignee  can  in  all  cases, 
by  his  subsequent  endorsement  or  delivery  of  the  bill  of  lading  to  a 
third  person,  for  a  valuable  consideration,  and  without  fraud,  defeat 
the  right  of  the  consignor  to  stop  the  goods.  The  nature  and  object 
of  the  consignment,  and  the  character  of  the  consignee  must  be 
attended  to.  If  the  goods  be  sent  to  the  consignee  as  a  purchaser,  he 
may  either  sell  or  pledge  them  before  their  arrival,  and  if  the  bill  of 
lading  has  by  its  form  required  and  received  the  endorsement  of  the 
consignor,  a  second  endorsement  by  the  consignee  is  not  necessary  to 
perfect  the  transaction  between  him  and  the  third  person.  This  will 
appear  by  attending  to  the  facts  of  the  case  of  Lickbarrow  v.  Mason. 

(d)  Cuming  v.  Brown,  9  East,  506.  (/)  Barrow  t?.  Coles,  3  Coles,  3  Caropb. 

(e)  Solomons  v.  Nisseu,  2  Term  liep.  ill      22, 
B.  R.  674. 
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Freeman,  the  consignee,  was  a  purchaser  from  Turing  fy  Co.,  the  con- 
signor ;  Freeman  did  not  sell  the  goods  to  Lickbarrow  fy  Co.,  the 
plaintiffs,  but  authorized  them  to  receive  the  goods,  and  sell  them  on 
his  account,  obtaining  from  them  their  acceptance  of  his  bills  of 
exchange  on  the  credit  of  the  bills  of  lading,  and  the  expectation  that 
they  might  repay  themselves  out  of  the  proceeds  of  the  goods.  The 
bills  of  lading  which  were  for  delivery  to  order  or  assigns,  were  en- 
dorsed generally  by  Turing  fy  Co.,  the  consignors,  and  were  not 
again  endorsed  by  Freeman,  the  consignee. 

Before  the  passing  of  the  4  Geo.  c.  83,  amended  by  6  Geo. 
4.  c.  94,  if  goods  were  sent  to  the  consignee  as  a  factor,  it  was  thought 
that  his  possession  of  the  bill  of  lading  could  not  in  reason  give  him 
any  greater  power  over  the  goods  before  their  arrival,  than  his  actual 
possession  of  them  afterwards  would  do  :  and  as  in  the  case  of  actual 
possession,  although  a  factor  might  sell  the  goods,  and  thereby  bind 
his  principal,  because  his  employment  and  authority  were  to  sell,  but 
could  not  pawn  or  pledge  them,  because  he  is  not  by  his  employment 
authorized  so  to  do ;  so  before  the  arrival  of  the  goods,  it  was  held  in 
several  cases  that  he  could  not  devest  the  consignor's  right  to  stop 
them,  by  endorsing  or  delivering  over  the  bill  of  lading  as  a  pledge. 

Indeed,  the  endorsement  of  a  bill  of  lading  was  not  considered  to 
be  properly  an  actual  transfer  in  itself,  of  the  goods  mentioned,  but 
rather  evidence,  or  an  act  raising  a  presumption  of  such  a  transfer ; 
and  consequently  the  object  and  legal  effect  of  the  endorsement  might 
be  ascertained  by  other  circumstances.  Therefore,  where  a  bill  of 
lading  was  endorsed  and  transmitted  by  the  consignor  to  an  agent, 
without  valuable  consideration,  to  enable  him  to  receive  the  goods 
therein  mentioned,  for  the  use  of  the  consignor,  in  case  the  consignee 
should  fail;  it  was  doubted  whether  the  agent  could  maintain  an 
action  at  law  for  the  goods  in  his  own  name.  The  Court  appeared 
inclined  to  think  that  he  could  not,  but  the  cause  in  which  the  point 
arose  was  decided  on  another  ground  (g). 

And  as  on  the  one  hand  the  endorsement  or  delivery  of  the  bill  of 
lading  by  the  consignor,  did  not  necessarily  enable  the  consignee  to 
devest  the  consignor's  right  of  stopping  in  transitu,  so  on  the  other 
hand  it  was  thought  there  might  be  circumstances  equivalent  to  such 
endorsement  and  delivery,  which  might  enable  the  consignee  to  do 
this.  As  where  Thompson  fy  Co.  sent  goods  from  Ireland  to  London, 
to  be  sold  by  Eustace  and  Holland,  their  factors  there,  and  wrote  to 
them  to  insure  the  goods,  and  sent  them  a  bill  of  lading  not  endorsed, 
but  having  the  names  of  Eustace  and  Holland  on  the  back,  and  being 
applied  to  by  them  for  an  indorsement,  answered  by  letter  that  if  the 
bill  of  lading  was  not  endorsed,  it  ivas  a  mistake,  and  they  would  send  an 
endorsement ;  upon  which  Eustace  and  Holland  sold  the  goods ;  and  it 
afterwards  happening  that  they  were  unable  to  pay  bills  drawn  upon 
them  by  Thompson  $  Co.  on  the  general  account,  one  Dick  paid  those 
bills  for  the  honour  of  the  drawers,  and  knowing  all  these  transactions 
applied  to  them  for  an  endorsement  of  the  bill  of  lading,  which  they 

(y)  Coxe  v.  Harden,  4  East,  211.     But  see  the  case  of  Morrison  v.  Gray,  ante,  p.  295. 
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sent  him ;  and  Dick  thereupon  demanded  the  goods  of  the  master  of 
the  ship,  who  refused  to  deliver  them  to  him,  but  delivered  them  to 
the  vendees  of  Eustace  and  Holland;  upon  tills  Dick  brought  an  action 
against  the  master,  which  was  tried  before  Lord  Kenyan,  and  his 
lordship  ruled  that  the  plaintiff  had,  under  such  circumstances,  no 
right  to  take  the  goods  out  of  the  possession  of  the  vendees  of  Eustace 
and  Holland ;  Eustace  and  Holland  being  factors  authorized  to  transfer 
the  property  in  them,  and  having  actually  done  so  (/*). 

In  the  case  last  quoted  there  were  special  facts  which  were  con- 
sidered as  equivalent  to  an  endorsement  of  the  bill  of  lading  by  the 
consignor.  But  if  there  were  not  such  facts,  and  the  bill  was  for 
delivery  to  order  or  assigns,  and  transmitted  unendorsed,  it  was  thought 
that  the  holder  thereof  could  not,  by  an  attempt  to  transfer  the  pro- 
perty of  the  goods  to  a  third  person,  devest  the  right  of  the  consignor 
to  stop  them  in  transitu.  This  will  appear  by  the  following  case. 
One  Fox,  a  wine  merchant  at  London,  having  ordered  five  pipes 
of  wine  from  Messrs.  A  bbot  and  Co,  of  Oporto,  they  loaded  them 
on  board  a  vessel  bound  for  London,  and  took  from  the  master  bills 
of  lading  for  delivery  to  order  or  assigns.  One  of  these  bills  they 
transmitted  to  Fox  in  a  letter,  wherein  they  said  they  had  shipped  the 
wine  on  his  account,  had  sent  him  a  bill  of  lading,  and  drawn  upon 
him  for  the  price.  Fox  accepted  the  bill  of  exchange  thus  drawn  upon 
him,  which  was  payable  nine  months  after  date.  Before  the  bill  of 
exchange  became  due,  the  wine  arrived,  and  Fox  not  being  able  to 
pay  the  duties,  it  was  sent  to  the  King's  warehouse,  under  the  statute 
26th  Geo.  3,  c.  59  ;  while  it  remained  there,  Fox  being  indebted  to  one 
Mary  Nix,  and  called  upon  for  payment,  and  unable  to  pay,  sold  the 
wine  to  her  for  401  then  paid  to  him,  and  the  amount  of  his  debt.  He 
became  bankrupt  soon  afterwards ;  and  the  agents  of  the  consignors 
having  paid  the  duties,  and  obtained  the  goods,  Mrs.  Niv  brought  an 
action  against  them  for  the  value.  The  case  was  tried  before  Lord 
Ellenlorough  ;  and  it  was  insisted,  on  behalf  of  the  plaintiff,  that  there 
was  no  difference  between  the  endorsement  of  a  bill  of  lading  by  the 
consignor,  and  the  sending  it  enclosed  in  a  letter  of  this  import.  But 
his  lordship  declared  himself  to  be  of  a  different  opinion,  and  held 
that  the  right  of  the  consignor  to  stop  the  goods  was  not  devested 
under  these  circumstances  (?'). 

But,  in  cases  of  this  nature,  an  important  and  difficult  question  of 
fact  may  arise  upon  the  fairness  and  honesty  of  the  assignment ;  and 
even  as  between  the  consignor  and  the  original  consignee,  the  right 
to  stop  the  goods  may  be  doubtful  in  the  particular  circumstances  of 
the  case:  and  it  would  be  a  great  hardship  upon  the  owners  and 
masters  of  ships,  if  they  were  obliged  to  exercise  a  judgment  upon 
these  doubtful  matters  of  fact,  and  to  decide  upon  them,  and  deliver 
the  goods  at  their  own  peril.  But  I  apprehend  the  law  does  not 
altogether  cast  this  burden  upon  them.  In  the  case  of  Caldwell  v. 

(h)  Dick  v.  Lumsdeii,  Peake's  N.  P.  C.  fore  Lord  Ellenborough,  Ch.  J.,  after 
189.  Trinity  Term,  1805. 

(t)  Nix  v.  Olive,  Sitt.  at   Guildhall,  be- 
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Ball,  which  I  have  quoted  just  before,  it  was  held  that  the  master 
had  discharged  himself  by  delivering  the  goods  to  the  person  to  whom 
the  consignor  first  endorsed  the  bill  of  lading ;  but  in  that  case  the 
question  arose  between  two  consignees,  to  each  of  whom  a  bill  or 
lading  had  been  endorsed,  and  there  had  been  no  countermand  or 
attempt  to  stop  in  iransitu,  and  the  master  happened  to  know  the 
priority  of  endorsement,  which  was  substantially  to  the  owners  of  the 
ship,  whereas  it  may  often  be  out  of  the  power  of  the  master  to 
inform  himself  satisfactorily  of  the  priority  of  endorsement.  In  an 
earlier  case,  which  was  tried  before  Chief  justice  Lee,  at  Guildhall, 
and  which  was  an  action  brought  by  the  assignee  of  the  original  con- 
signee against  the  master,  who  had  delivered  the  goods  to  the  person 
to  whom  the  consignor  had  sent  another  bill  of  lading  as  a  security, 
and  to  enable  him  to  take  possession  of  the  goods  on  his  behalf,  if  the 
consignee  should  fail,  which  had  been  the  case ;  it  appeared  in  evi- 
dence, by  the  testimony  of  merchants  and  masters  of  ships,  that  by 
usage,  in  the  case  of  endorsement  of  bills  of  lading  to  different  persons, 
the  master  was  at  liberty  to  deliver  to  whichever  he  thought  proper ; 
and  upon  that  ground  the  Chief  Justice  directed  the  jury  to  find 
their  verdict  in  favour  of  the  defendant,  and  they  accordingly  did 
so  (k).  But  perhaps  this  rule  might,  upon  further  consideration,  be 
held  to  put  too  much  power  into  the  master's  hands,  and  it  might  in 
some  cases  be  inconsistent  with  the  acknowledged  right  to  stop  in 
transitu,  and  defeat  the  beneficial  exercise  of  it.  And  it  may  be 
collected  from  a  decision  of  the  Court  of  Common  Pleas  (/),  that  if  the 
master,  being  required  to  deliver  the  goods  to  an  agent  of  the  con- 
signor,  either  expressly  engage  to  do  so,  or  say  that  he  will  not  part 
with  them,  until  he  is  certain  of  a  safe  delivery,  and  afterwards 
deliver  them  to  the  consignee  or  the  persons  claiming  under  him, 
he  will  be  responsible  to  the  consignor,  provided  it  shall  turn  out  that 
the  consignor  was  legally  entitled  to  countermand  the  delivery  and 
take  back  the  goods. 

In  general,  where  two  opposite  parties  claim  a  right  to  receive  the 
goods,  both  or  either  of  them  will  be  willing  to  give  an  indemnity  to 
the  master ;  and  the  master  should  in  prudence  deliver  the  goods  to 
the  party  upon  whose  indemnity  he  can  most  safely  rely.  But  if  a 
satisfactory  indemnity  is  not  offered,  and  the  master  must  exercise  a 
discretion,  then,  if  the  bill  cf  lading  has  not  been  assigned  over  by  the 
consignee,  and  he  has  failed,  without  doubt  the  master  should  deliver  to 
the  person  ivho  claims  for  the  use  of  the  consignor.  If  the  consignor 
has  endorsed  bills  of  lading  to  different  persons,  as  was  the  case  in 
Caldwell  v.  Ball,  the  master  should  deliver  to  the  person  to  whom 
the  consignor  first  made  the  endorsement.  If  the  consignee  has 
assigned  the  bill  of  lading,  and  the  validity  of  the  assignment 
be  questionable,  it  seems  most  proper  for  the  master  to 
deposit  the  goods  in  a  place  of  safety,  and  apply  to  the  Court  of 
Chancery  by  way  of  interpleader,  to  compel  the  contending 

(Ar)  Fearon  v.  Bowers,!  Hen.  Blackst.  Pull.  457.  The  defendant  was  a  wharfinger, 
364,  note.  but  the  doctrine  applies  equally  to  the  case 

(I)  Mills  and  another  v.  Ball,  2  Bos.  and      of  a  master. 
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parties    to    litigate    their    rights     by     an    action    between    them- 
selves (in). 

By  the  law  of  France  (»)  the  right  of  the  vendor,  or  of  the  person 
who  has  advanced  money  at  respondent-id  on  the  specific  security  of 
goods,  cannot  be  devested  by  an  assignment  of  the  invoice,  or  of  the 
bill  of  lading ;  Emerigon  and  Valin  agree  upon  this  point,  although 
they  differ  as  to  the  effect  of  such  an  assignment  upon  the  right  of 
the  general  creditors  of  the  assignor;  the  former  maintaining  that 
their  right  is  not  devested  by  it ;  the  latter  insisting  that  it  is  devested 
in  favour  of  the  operations  of  commerce ;  but  admitting  this  to  be 
contrary  to  the  general  policy  of  the  French  law,  which  requires 
actual  delivery  of  possession  in  order  to  effect  this  purpose,  according 
to  its  general  maxim,  that  a  mere  assignment  does  not  vest  the  pro- 
perty, simple  transport  ne  sauit.  The  ordinance,  as  I  have  already 
observed  (o)  expressly  declares,  that  the  sale  of  a  ship  at  sea  shall  not 
prejudice  the  creditors  of  the  vendor. 

6.    Of  the  Factors1  Acts. 

Formerly,  a  factor  having  only  authority  to  sell  and  not  to  pledge 
the  goods  of  his  principal,  could  not  devest  the  consignor  of  the  right 
to  stop  the  goods  in  transitu,  by  endorsing  or  delivering  over  the  bill 
of  lading  as  a  pledge,  any  more  than  he  could  by  delivery  of  the 
goods  themselves  by  way  of  pledge  (  p).  The  law  of  England  upon 
this  subject  differed  from  that  of  all  commercial  nations,  except  the 
United  States  of  America  (<?),  and  there  seems  reason  to  suppose  that 
this  anomaly  was  the  result  of  some  mistake  in  the  report  of  a  case  of 
Paterson  v.  Task  (r),  decided  by  Chief  Justice  Lee  in  1742,  to  which 
the  Judges,  through  a  long  series  of  decisions,  felt  themselves  bound  (s), 
but  not  without  much  variety  of  opinion  respecting  the  policy  of  the 
law,  to  adhere  (t).  The  opinion  of  mercantile  men  on  the  other  hand 


(m)  See  the  three  cases  in  1  Emerigon,  (p)  Martini  v.  Coles,  1  M.  &  S.   140. 

317,  318,  quoted  by  Sir  William  Scott,  in  Shipley  v.   Kymer,  ibid.  481.     Graham  v. 

the  case  of  the  Constantia,  6  Rob.  328.  The  Dyster,  6  M.  &  S.  1. 

Interpleader  Act,  1  &  2  Wm.  4,  c.  58,  will  (<?)  Since  the  passing  of  the  6  Geo.  4, 

sometimes  relieve  masters  from  the  difficulty  similar   acts  have  been  passed  by  the  Le- 

of  deciding  to  which  of  two  claimants  goods  gislatures  of  New  York  and  Rhode  Island, 

should  be  delivered  ;  but  it  does  not  apply  Kent's  Commentaries,  Edin.  edit.,  p.  544. 

to  cases  where  the  party  holding  the  goods  (r)  See  the  evidence  of   Mr.    (now  Mr. 

has  incurred  a  personal  liability  to  either  of  Sergeant)  Manning,  of  the  Western  Circuit, 

the   contending  parties,    unless   the  other  before  the  Committee  of  the  House  of  Com- 

claims  under  title  derived  from  him.  Patorni  mons  on  the  bills  of  1822  and  1823. 

r.  Campbell,  12  M.  &  W.  277;  Lindsey  v.  (»)  Newson   v.   Thornton,    6    East,    17. 

Barron   6  C.  B.    591;  Horton  v.    Earl   of  Martini  v.   Coles,  1  M.  &  S.  140.     Shipley 

Devon,  4  Ex.  497;  Crawshay  v.  Thornton,  v.  Kytner,  1  M.  &  S.  483.      Solly  v.  Ilath- 

2  Myl.  &  Cr.  1.  bone,  2  M.  &  S.  298.     Cochran  v.  Irlam, 

(n)  Valin  on  the  French  Ordinance,  liv.  2  M.  &  S.  301. 

2,   tit.   10,  art.  3;  Emerigoa,  torn.  1,  p.  (0    See    the  judgment    of   the    King's 

319.     See    before,  sec.  1  of  this  chapter,  Bench,  in  Queiroz  v.  Trueman,  3  B.  &  C. 

p.  391.  342,  and  that  of  the  Common  Pleas  in  Error 

'  (o)  Liv.  2,  tit.  10,  art  3.     See  ante,  part  from  K.  B.  in  Williams  v.  Barton,  3  Bing. 

1,  chap.  1,  sec.  4,  p.  23,  and  Code  de  Coin.  139, 
art.  196. 
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was  almost  unanimous,  that  a  factor  or  commercial  agent  entrusted  by 
his  principal  with  the  symbols  of  ownership  of  property  should  be 
deemed  the  true  owner  thereof,  in  respect  of  third  persons  dealing  with 
him  fairly  in  the  course  of  business,  whether  as  purchasers  or  pawnees, 
and  in  ignorance  of  his  real  character. 

In  deference  to  this  opinion,  it  was  by  the  6  Geo.  4,  c.  94,  enacted, 
That  the  person  in  whose  name  goods  are  shipped  is  to  be  deemed  the 
true  owner  thereof,  so  far  as  to  entitle  the  consignee  to  a  lien  thereon 
in  respect  of  any  money  or  negotiable  security  advanced  by  him  to 
such  person,  or  received  by  such  person  to  his  use,  if  he  has  not  notice 
by  the  bill  of  lading  or  otherwise,  at  or  before  the  advance  or  receipt, 
that  such  person  is  not  the  actual  and  bond  fide  owner  of  the  goods  ; 
and  such  person  shall  be  taken  for  the  purposes  of  the  Act  to  have  been 
entrusted  with  the  goods  for  the  purpose  of  consignment  or  of  sale,  un- 
less the  contrary  be  made  to  appear  (u}. 

That  a  person  entrusted  with  and  in  possession  of  a  bill  of  lading,  or 
of  any  of  the  warrants,  certificates,  or  orders,  mentioned  in  the  Act,  is 
to  be  deemed  the  true  owner  of  the  goods  described  therein,  so  far  as 
to  give  validity  to  any  contract  or  agreement  made  by  him  for  the  sale 
or  disposition  of  the  goods,  or  the  deposit  or  pledge  thereof,  if  the  buyer, 
disponee  or  pawnee  has  not  notice,  by  the  document  or  otherwise,  that 
such  person  is  not  the  actual  and  bond  fide  owner  of  the  goods  (#). 

That  if  such  person  deposit  or  pledge  the  goods  as  security  for  a  pre- 
existing debt  or  demand,  he  who  so  takes  the  deposit  or  pledge  without 
notice  shall  acquire  such  right,  title,  or  interest,  and  no  further  or  other 
than  was  possessed  by  the  person  making  the  deposit  or  pledge  (y). 

That  any  person  may  contract  for  the  purchase  of  goods  with  any 
agent  entrusted  with  the  goods,  or  to  whom  they  may  be  consigned ; 
and  receive  and  pay  for  the  same  to  the  agent,  notwithstanding  ho 
shall  have  notice  that  the  party  with  whom  he  contracts  is  an  agent,  if 
such  contract  and  payment  be  made  in  the  ordinary  and  usual  course 
of  business,  and  he  has  not,  at  the  time  of  the  contract  or  payment, 
notice  that  the  agent  is  not  authorized  to  sell  or  to  receive  the  price  (z). 

That  any  person  may  accept  any  goods,  or  any  such  document  as 
aforesaid,  on  deposit  or  pledge  from  any  factor  or  agent,  notwithstand- 
ing he  shall  have  notice  that  the  party  is  a  factor  or  agent ;  but  in  such 
case  he  shall  acquire  such  right,  title,  or  interest,  and  no  further  or 
other  than  was  possessed  by  the  factor  or  agent  at  the  time  of  the 
deposit  or  pledge  (a). 

That  the  Act  shall  not  prevent  the  true  owner  of  the  goods  from 
recovering  them  from  his  factor  or  agent,  before  a  sale,  deposit,  or 
pledge,  or  from  the  assignees  of  such  factor  or  agent,  in  the  event  of 
his  bankruptcy ;  nor  from  the  buyer  the  price  of  the  goods,  subject  to 


(w)  6  Geo.  4,  c.  94,  s.  1.  although   he    was   in   the   habit   of  doing 

(x)  Sec.  2.  business  as  a  flour-factor.  Monku.  Whitein- 

(y)  6  Geo.  4,  c.  94,  s.  3.  burg,  2  B.  &  Ad.  484. 
(z)  Sec.  4.    A  wharfinger  who  received  (a)  Sec.  5.     And  see  Fletcher  v.  Heath, 

flour   in   that   capacity,    and   without   any  71*.  &  C,  517;    Blandy  v.  Allen,  3  C.  &  P. 

authority  to  sell,  is  not  within  this  provision,  417;  Taylor  v.  Trueuian,  M.  &  M.  453. 
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any  right  of  set-off  on  the  part  of  the  buyer  against  the  factor  or 
agent  (6) :  nor  from  recovering  the  goods  deposited  or  pledged  upon 
repayment  of  the  money,  or  restoration  of  the  negotiable  instrument 
advanced  on  the  security  thereof  to  the  factor  or  agent ;  and  upon 
payment  of  such  further  money  or  restoration  of  such  other  negotiable 
instrument  (if  any)  as  may  have  been  advanced  by  the  factor  or  agent 
to  the  owner,  or  on  payment  of  money  equal  to  the  amount  of  such  in- 
strument, nor  from  recovering  from  any  person  any  balance  remaining 
in  his  hands  as  the  produce  of  the  sale  of  the  goods,  after  deducting 
the  money  or  negotiable  instrument  advanced  on  the  security  thereof. 
And  that  in  case  of  the  bankruptcy  of  the  factor  or  agent,  the  owner 
of  the  goods  so  pledged  and  redeemed  shall  be  held  to  have  discharged, 
pro  tanto,  his  debt  to  the  estate  of  the  bankrupt  (c).  Since  the  pub- 
lication of  the  fifth  edition  of  this  work,  several  cases  have  been 
decided  upon  the  construction  of  this  Act  of  Parliament,  some  of 
which  have  given  rise  to  much  discussion,  and  may  properly  be 
noticed  here. 

In  an  action  of  trover  (d)  for  forty  chests  of  indigo,  it  appeared 
that  the  plaintiffs  purchased  the  indigo  of  Nevitt  $  Co.  While  the 
warrants  continued  in  the  possession  of  Nevitt  Sf  Co.,  J.  Nevitt,  a 
partner  in  that  house,  pledged  them  with  the  defendants,  who  after- 
wards obtained  the  indigo  under  them.  The  question  at  the  trial  was, 
whether  the  defendants,  assuming  that  they  had  given  the  necessary 
consideration  for  the  warrants,  were  entitled  to  the  protection  of  the 
statute.  Nevitt  $  Co.  were  brokers  at  Liverpool,  and  J.  Nevitt  resided 
principally  in  London,  and  dealt  largely  in  indigo,  both  as  a  broker 
and  on  his  own  account,  There  was  some  evidence  tending  each  way 
on  the  question,  whether  the  defendants  had  reason  to  believe  that 
Nevitt  held  the  warrants  only  as  a  broker.  "  The  expression, ;'  said 
Lord  Tenterden,  "  of  the  statute  is,  that  a  party  is  to  be  entitled  to  its 
protection,  if  '  he  shall  not  have  notice,  by  the  documents  or  other- 
wise,' that  the  pledger  was  not  the  actual  and  bond  fide  owner  of  the 
goods  pledged.  A  person  may  have  knowledge  of  a  fact  either  by 
direct  communication,  or  by  being  aware  of  circumstances  which  must 


(5)  Baring  v.  Come,  2  B.  &  Aid.  137.  tion  of  the  Court,  to  be  transported  beyond 

(c)  6  Geo.  4,  c.  91,  s.  6.     By  the  7  and  8  the  seas  for  any  term  not  exceeding  fourteen 

Geo.  4,  c.  29,  s.  51,  it  is  enacted.    That  if  years,  nor  less  than  seven  years,  or  to  suffer 

any  factor  and  agent,  entrusted  for  the  pur-  such  other  punishment  by  tine  or  imprison- 

pose  of  sale  with  any  goods  or  merchandise,  ment,  or  both,  as  the  Court  shall  award ; 

or  entrusted  with  any  bill  of  lading,  ware-  but  no  such  factor  or  agent  shall  be  liable 

housekeeper's    or    wharfinger's    certificate,  to  any  prosecution  for  depositing  or  pledging 

or  warrant  or  order  for  the  delivery  of  goods  any  such  goods  or  merchandise,  or  any  of 

or  merchandise,  shall,  for  his  oivn  benefit,  the  said  documents,  in  case  the  same  shall 

and  in  violation  of  good  faith,  deposit  or  not  be  made  a  security  for,  or  subject  to,  the 

pledge  any  such  goods  or  merchandise,  or  any  payment  of  any  greater  sum  of  money  than 

of  the  said  documents,  as  a  security  for  any  the  amount  of  which,  at  the  time  of  such 

money  or  negotiable  instrument  borrowed  deposit  or  pledge,  was  justly  due  and  owing 

or  received  by  such  factor  or  agent,  at  or  to  such  factor  or  agent  from  his  principal, 

before  the  time  of  making  such  deposit  or  together  with    the   amount  of  any  bill  or 

pledge,  or  intended  to  be  thereafter  borrowed  bills  of  exchange  drawn  by  or  on  account  of 

or  received,    every   such  offender  shall  be  such  principal,  and  accepted  by  such  factor 

guilty   of  a  misdemeanor,  and  being  con-  or  agent. 
victed  thereof,  shall  be  liable,  at  the  discre-  (d)  Evans  v.  Trueman,  1  Moo.  &  K.  10. 
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lead  a  reasonable  man,  applying  his  mind  to  them,  and  judging  from 
them,  to  the  conclusion  that  the  fact  is  so.  Knowledge  acquired  in 
either  of  these  ways  is  enough,  I  think,  to  exclude  a  party  from  the 
benefit  of  the  provisions  of  this  statute  ;  slight  suspicion,  I  think,  will 
not  :  the  question  I  shall  leave  to  the  jury  in  this  case,  where  there 
is  no  evidence  of  direct  communication,  is,  whether  the  circumstances 
were  such  as  that  a  reasonable  man,  and  a  man  of  business,  applying 
his  understanding  to  them,  would  know  that  the  goods  were  not 


In  the  case  of  Close  v.  Holmes  (registered  officer  of  the  Hull  Bank- 
ing Company)  (e),  which  was  an  action  of  trover  for  cream  of  tartar, 
brimstone,  and  argol,  the  defendant  pleaded,  that  one  John  Hollings- 
'worth  was  entrusted  with  and  in  possession  of  certain  bills  of  lading, 
dock  warrants,  warehouse-keepers'  certificates,  wharfingers'  certificates, 
and  warrants  or  orders  for  the  delivery  of  goods  therein  mentioned  ; 
that  Hollingsworth  was  thereby  enabled  to  appear  as  owner  of  the 
said  goods,  and  was  believed  to  be  so  by  the  banking  company,  who 
had  no  reason  to  know  or  suspect  that  he  was  not  the  owner  of  them, 
and  that  he  pledged  them  to  the  company,  who  made  him  advances  on 
the  faith  of  them. 

The  facts  were  these  :  —  The  plaintiffs,  who  were  merchants  at 
Manchester,  having  establishments  abroad,  at  Naples  and  other  places, 
were  in  the  habit  of  making  consignments  to  H  oiling  swortli,  who  was 
a  ship  and  insurance  broker  and  commission  agent  at  Hull,  as  their 
agent  for  sale.  In  January,  1835,  the  ship  Francis  arrived  at  Hull 
with  some  brimstone  and  cream  of  tartar  on  board,  consigned  by  the 
plaintiffs  to  Hollingsworth,  for  sale  on  their  account,  the  bills  of  lading 
being  also  transmitted  to  him,  endorsed  by  the  shippers  in.  blank. 
Hollingsworth  had  the  goods  landed,  and  placed  them  in  a  bonded 
warehouse  (Hopwood's)  in  his  own  name.  In  the  following  month, 
another  ship  (the  Dean)  also  arrived  at  Hull  with  some  argol  and 
more  cream  of  tartar  on  board,  belonging  to  the  plaintiffs,  and  con- 
signed, in  like  manner,  to  Hollingsworth  :  the  bills  of  lading  being 
likewise  endorsed  and  transmitted  to  him  as  in  the  former  instance. 
The  goods  ex  the  Dean  were  landed  and  placed  by  Hollingsworth,  in 
his  own  name,  in  the  bonded  warehouse  of  the  Hull  Dock  Company. 
In  June,  1835,  Hollingsworth  applied  to  the  defendant's  banking  com- 
pany for  an  advance  of  500/.,  for  which  he  offered  to  lodge  some 
goods,  which  he  said  that  he  had  on  consignment,  and  that  he  had 
made  advances  on  them.  The  banking  company  acceded  to  his 
application,  and  on  the  17th  June  he  obtained  from  the  Hull  Dock 
Company  and  lodged  with  the  banking  company  an  acknowledgment 
in  writing  that  they  (the  Dock  Company)  held  the  argol  and  the 
cream  of  tartar  ex  the  Dean  to  the  order  of  the  banking  company,  and 
thereupon  the  banking  company  paid  his  acceptance  for  500/.  In  the 
month  of  July,  the  banking  company  paid  another  acceptance  of 
Hollingsworth  '«  for  250/.,  for  which  he  pledged  with  them  a  delivery 
order,  accepted  by  Hopwood,  for  the  brimstone  and  cream  of  tartar  ex 

(e)  2  Moody  &  Rob.  22, 
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the  Francis;  but  on  neither  occasion  did  Hollingsworth  pledge  or 
produce  to  the  banking  company  the  bills  of  lading.  Upon  these 
facts,  Baron  Alderson  left  it  to  the  jury  to  say,  whether  the  banking 
company,  at  the  time  they  made  the  advances,  were  aware  of  the  fact 
that  the  goods  did  not  belong  to  Hollingsworth,  and  whether  Hollings- 
worth  himself  had  any  lien  on  the  argol,  which  he  could  transfer  to 
the  defendant  under  the  5th  section  of  the  statute.  With  regard  to 
the  other  point,  his  lordship  expressed  a  clear  opinion  that  the  statute 
gave  validity  only  to  pledges  by  a  factor  of  documents,  with  which 
the  real  owner  had  previously  entrusted  him,  and  that  he  did  not 
extend  to  the  pledge  of  documents  created  (as  in  the  present  instance) 
(/)  by  the  factor  himself. 

The  opinion,  thus  reported  (g)  to  have  been  expressed  by  the 
learned  Judge,  seems  to  have  been  approved  by  the  Court  of  Ex- 
chequer, in  the  case  of  Phillips  v.  Huth  (A),  and  it  was  determined, 
that  in  order  to  constitute  an  entrusting  of  a  document,  within  the 
meaning  of  the  Act,  it  is  necessary  that  the  owner  should  have 
intended  the  factor  to  possess  it  in  that  form,  at  the  time  when  he  had 
the  possession  of  it.  In  that  case,  bills  of  lading  for  a  cargo  of 
tobacco  endorsed  in  blank  were  entrusted  by  the  owner  to  a  factor  for 
sale.  The  factor,  without  the  knowledge  of  the  owner,  obtained  dock 
warrants  in  his  own  name,  which  he  afterwards  pledged  as  security 
for  monies  advanced  to  him.  The  goods  having  been  sold  by  the 
lender,  his  right  to  retain  the  amount  of  his  advances  was  contested 
by  the  owners  in  an  action  for  money  had  and  received.  It  was 
proved  that  tobacco  was  sold  sometimes  by  delivery  order,  sometimes 
by  warrant,  which  latter  mode,  however,  is  not  convenient  un- 
less an  entire  cargo  be  sold.  It  was  held  that  the  pledges  were 
not  protected  by  the  second  section  of  the  statute.  "  It  is  not 
enough,"  said  the  Court,  "  to  show  that  the  plaintiffs  empowered  the 
factors  to  possess  themselves  of  the  warrants  whenever  they  chose,  it 
must  be  shown  that  they  really  intended  the  factors  should  be  pos- 
sessed of  them  at  the  time  they  pledged  them,  or  it  must  be  shown  that 
they  meant  them  not  only  to  have  the  power  the  possession  of  the 
bill  of  lading  would  give,  of  getting  the  warrant  when  they  liked,  but 
to  exercise  it  by  obtaining  it  whenever  they  in  their  discretion  might 
think  fit." 

It  has  been  determined,  also,  that  the  negotiable  instruments 
mentioned  in  the  second  section  as  a  security,  are  such  as  pass  by 
endorsement  and  delivery,  as  bills  of  exchange  and  promissory  notes, 
and  not  East  India  warrants  or  other  documents  of  that  nature  (i). 


(/)  These  decisions  have  given  rise  to  a  ing  its  Defects." — Pelham  Richardson,  1840. 

great  deal  of  discussion  respecting  the  policy  (y)  It  appears  from  the  observations  of 

of  the  6  Geo.  4,  c.  94.     The  word  otherwise  Mr.  Baron  Alderson,  in  the  case  of  Phillips 

in  the  second  section,  is  said  to  have  been  v.  Huth,  that  there  was  some  misconception 

inserted  by  Lord  Eldoniu  committee,  against  about  the  point  decided  in  the  case  of  Close 

the  opinion  of  the  promoters  of  the  bill.  See  v.  Holmes, 

the  question  very  fully  discussed  in  a  para-  (h)  6  Mees.  &  W.  605. 

phlet,  "Remarks  on  the  Law  of  Principal  (i)  Taylor  v.  Truemun,  1  M.  &  M.  453. 

and  Factor,  with  Suggestions  for  Remedy.  Taylor  v.  Kymer,  3  B.  &  Adol.  220. 
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The  third  section,  which  transfers  to  a  person  taking  goods  in  pledge 
the  same  right  as  the  factor  had  at  the  time  of  pledge,  does  not  prevent 
the  owner  from  bringing  an  action  of  trover  against  him  to  recover 
them,  although  he  can  recover  no  more  than  the  balance,  after  deduct- 
ing what  is  due  to  the  factor  (k). 

On  the  fifth  section  it  has  been  held,  that  where  a  broker  accepts 
bills  for  his  principal,  on  the  security  of  goods  then  in  his  hands,  and 
pledges  the  goods  with  a  person  who  has  no  notice  of  the  agency,  and 
does  not  inform  the  principal  of  the  transaction,  the  broker  only 
transfers  such  right  as  he  has,  which  is  a  right  to  be  indemnified 
against  the  bills  accepted;  and  that  the  principal  having  satisfied  those 
bills,  has  a  right  to  have  his  goods  back  from  the  pawnee  without 
paying  the  amount  for  which  they  were  pledged  (/). 

Where  a  bill  of  lading  is  thus  pledged  by  the  consignee  of  the 
goods,  as  a  security  for  his  own  debt,  the  right  to  stop  them  in  transitu, 
in  case  of  the  consignee's  insolvency,  is  not  absolutely  defeated,  as  in 
the  case  of  a  sale  of  the  bill  of  lading  by  the  consignee.  The  legal 
right  to  the  possession  of  the  goods  passes  to  the  pledgee ;  but  the 
vendor  may  still  assert  his  interest  in  them,  subject  to  the  rights  of  the 
pledgee,  and  will  have  a  right,  at  least  in  equity,  to  the  residue  which 
may  remain,  after  satisfaction  of  the  pledgee's  claim.  And  if  other 
goods,  belonging  to  the  pledger,  are  pledged  along  with  those  repre- 
sented by  the  bill  of  lading,  the  vendor  will  be  entitled  to  have  the 
proceeds  of  the  former  applied  to  the  discharge  of  the  pledgee's  claim 
before  his  own  goods  are  so  appropriated.  In  a  recent  case  (m)  before 
the  Court  of  King's  Bench,  it  appeared  that  the  plaintiff,  Westeini/iut, 
shipped  at  Leghorn  twenty-three  casks  of  oil  to  Lapage  Sf  Co.,  mer- 
chants at  Liverpool)  in  execution  of  an  order  transmitted  by  them  to 
him  ;  and  at  the  same  time  drew  a  bill  of  exchange  on  them  for  the 
amount  of  the  oil.  This  bill,  together  with  the  bill  of  lading  for  the 
oil,  was  transmitted  to  certain  agents  of  Westzmthus,  with  instructions 
to  deliver  the  bill  of  lading  to  Lapage  Sf  Co.,  upon  their  accepting  the 
bill  of  exchange  so  drawn  on  them;  and  accordingly,  Lapage  Sf  Co. 
accepted  the  bill  of  exchange,  and  the  bill  of  lading  was  delivered  to 
them.  Lapage  Sf  Co.,  after  having  pledged  the  bill  of  lading  with 
Hardman  and  Co.,  as  a  security  for  certain  advances,  became  bank- 
rupt, and  their  acceptance  in  the  plaintiffs  favour  was  dishonoured. 
At  the  time  of  their  bankruptcy,  they  owed  Hardman  Sf  Co.  9, 2711. 
on  account  of  advances,  as  security  for  which  they  held,  besides  the 
bill  of  lading,  goods  to  the  value  of  9,9617.  Is.  7d.,  belonging  to 
Lapage  Sf  Co.  themselves.  The  Court  held,  that  Westzinthus,  who 
had,  upon  the  bankruptcy  of  Lapage  Sf  Co.,  given  notice  to  the  master 
of  the  ship  that  he  claimed  to  stop  the  oil  in  transitu,  had  a  right  to 

(&)  Taylor  v.  Trueman,  1  M.  &  M.  453.  within  it.     Thompson  v.  Farmer,  1  M.  & 

Paley's  Principal  and  Agent,   by  Lloyd,  p.  M.  48. 

230.  (m)  In  the  matter  of  Arbitration  between 

(0  Fletcher  v.  Heath,  7  B.  &  C,  517.  It  Westzinthus  and  the  Assignees  of  Lapage 

has  been  held  also,  that  in  order  to  bring  a  &   Co.,   and  between   Rogers  &  Co.,   and 

case  within  this  section  of  the  statute,  the  the  same  Assignees,  5  B.,  &  Adol.  817.    See 

transfer  must  have  been  made  expressly  as  a  also   the   case  of    Spalding   v.  Runing,  6 

pledge,  and  that  a  fraudulent  sale  was  not  Beavan,  376. 


CHAr.  x.]  Stoppage  in  Transitu.  447 

insist  upon  the  proceeds  of  the  goods  of  Lapage  Sf  Co.  being  applied 
to  the  discharge  of  the  lien  of  Hardman  and  Co.,  and  as  they  proved 
sufficient  to  satisfy  it,  had  a  right  to  receive  the  entire  proceeds  of  the 
oils.  "  In  this  case,"  said  Lord  Denman,  delivering  the  judgment  of 
the  Court  of  King's  Bench,  "Westzinthus,  who  was  the  unpaid  vendor 
at  the  time  when  his  agents  made  the  demand  on  the  master  of  the 
vessel  on  board  which  the  oil  was,  had  no  right  to  take  possession  on 
the  insolvency  of  the  vendee,  Lapage,  because  the  property  in,  and 
also  the  right  of  the  possession  of,  the  goods,  was  unquestionably 
vested  at  the  time  in  Hardman,  the  endorsee  of  the  bill  of  lading,  for 
a  valuable  consideration.  The  demand,  therefore,  of  Westzinthus  gave 
him  no  legal  right  to  the  property  or  possession  of  the  goods ;  and  it 
appears  to  us  that  he  can  have  no  claim  at  law,  except  as  arising  out 
of  the  right  of  retaking  the  possession  of  the  goods  themselves,  which 
right  was  determined  by  the  endorsement  of  the  bill  of  lading.  It  is 
not  necessary  to  determine  what  would  have  been  his  situation  if 
either  Lapage  or  himself  had  paid  off  Hardman  s  demand  prior  to  the 
notice  given  to  the  master,  or  to  the  actual  receipt  of  the  goods  by  the 
vendee. 

"  As  Westzinthus  would  have  had  a  clear  right  at  law  to  resume  the 
possession  of  the  goods  on  the  insolvency  of  the  vendee,  had  it  not 
been  for  the  transfer  of  the  property  and  right  of  possession  by  the 
endorsement  of  the  bill  of  lading  for  a  valuable  consideration  to 
Hardman,  it  appears  to  us  that  in  a  Court  of  Equity  such  transfer 
wrould  be  treated  as  a  pledge  or  mortgage  only,  and  Westzinthus 
would  be  considered  as  having  resumed  his  former  interest  in  the 
goods,  subject  to  that  pledge  or  mortgage, — in  analogy  to  the  common 
case  of  a  mortgage  of  a  real  estate,  which  is  considered  as  a  mere 
security,  and  the  mortgagor  as  the  owner  of  the  land.  We  therefore 
think  that  Westzinthus,  by  his  attempted  stoppage  in  transitu,  acquired 
a  right  to  the  goods  in  equity  (subject  to  Hardman 's  lien  thereon)  as 
against  Lapage  and  his  assignees,  who  are  bound  by  the  same  equities 
that  Lapage  himself  was.  And  this  view  of  the  case  agrees  with  the 
opinion  of  Mr.  Justice  Buller,  in  his  comment  on  the  case  of  Snee  v. 
Prescott,  in  Lickbarrow  v.  Mason  (ra).  If,  then,  Westzinthus  had  an 
equitable  right  to  the  oil,  subject  to  Hardmari's  lien  thereon,  for  his 
debt,  he  would,  by  means  of  his  goods,  have  become  a  surety  to 
Hardman  for  Lapage's  debt,  and  would  then  have  a  clear  equity  to 
oblige  Hardman  to  have  recourse  against  Lepage's  own  goods  deposited 
with  him,  to  pay  his  debt  in  case  of  the  surety ;  and  all  the  goods, 
both  of  Lapage  and  Westzinthus,  having  been  sold,  he  would  have  a 
right  to  insist  upon  the  proceeds  of  Lapage's  goods  being  appropriated, 
in  the  first  instance,  to  the  payment  of  the  debt." 

It  has  been  thought  right  not  to  withdraw  these  cases  from  the 
attention  of  the  reader,  although  the  law  upon  the  subject  has  since 
their  decision  undergone  a  material  alteration. 

By  the  5  &  6  Viet.,  c.  39,  reciting  the  6  Geo.  4,  c.  94,  and  that 
under  it  advances  could  not  safely  be  made  on  goods  or  documents  to 

(n)  6  East,  29,  note, 
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persons  known  to  have  possession  as  agents  only  ;  that  it  was  necessary 
that  the  same  protection  should  be  given  to  advances  on  goods  as  to 
sales,  and  that  owners  who  would  be  bound  by  a  contract  of  sale  should 
be  bound  by  a  contract  of  lien;  and  that  the  Act  did  not  protect  ex- 
changes of  securities,  it  was  enacted — - 

"  That  from  and  after  the  passing  of  this  Act,  any  agent  who  shall 
thereafter  be  entrusted  with  the  possession  of  goods,  or  of  the  docu- 
ments of  title  to  goods,  shall  be  deemed  and  taken  to  be  owner  of  such 
goods  and  documents,  so  far  as  to  give  validity  to  any  contract  or 
agreement  by  way  of  pledge,  lien,  or  security,  bond  fide  made  by  any 
person  with  such  agent  so  entrusted  as  aforesaid,  as  well  for  any 
original  loan,  advance,  or  payment  made  upon  the  security  of  such 
goods  and  documents,  as  also  for  any  further  or  continuing  advance  in 
respect  thereof,  and  such  contract  or  agreement  shall  be  binding  upon 
and  good  against  the  owner  of  such  goods ;  and  all  other  persons  in- 
terested therein,  notwithstanding  the  person  claiming  such  pledge  or 
lien  may  have  had  notice  that  the  person  with  whom  such  contract  or 
agreement  is  made  is  only  an  agent  (o). 

"  That  where  any  such  contract  or  agreement  for  pledge,  lien,  or 
security,  shall  be  made  in  consideration  of  the  delivery  or  transfer  to 
such  agent  of  any  other  goods  or  merchandise,  or  document  of  title  or 
negotiable  security,  upon  which  the  person  so  delivering  up  the  same 
had  at  the  time  a  valid  and  available  lien  and  security  for  or  in 
respect  of  a  previous  advance  by  virtue  of  some  contract  or  agreement 
made  with  such  agent,  such  contract  and  agreement,  if  bond  fide  on 
the  part  of  the  person  with  whom  the  same  may  be  made,  shall  be 
deemed  to  be  a  contract  made  in  consideration  of  an  advance  within 
the  true  interest  and  meaning  of  this  Act,  and  shall  be  as  valid  and 
effectual,  to  all  intents  and  purposes,  and  to  the  same  extent,  as  if  the 
consideration  for  the  same  had  been  a  bond  fide  present  advance  of 
money:  Provided  always,  that  the  lien  acquired  under  such  last- 
mentioned  contract  or  agreement  upon  the  goods  or  documents 
deposited  in  exchange  shall  not  exceed  the  value  at  the  time  of 
the  goods  and  merchandise  which,  or  the  documents  of  title  to  which, 
or  the  negotiable  security  which,  shall  be  delivered  up  and  ex- 
changed (p). 

"That  this  Act,  and  every  matter  and  thing  herein  contained,  shall 
be  deemed  and  construed  to  give  validity  to  such  contracts  and  agree- 
ments only,  and  to  protect  only  such  leans,  advances,  and  exchanges 
as  shall  be  made  bond  fide,  and  without  notice  that  the  agent  making 
such  contracts  or  agreements  as  aforesaid  has  not  authority  to  make 
the  same,  or  is  acting  mala  fide  in  respect  thereof  against  the  owner 
of  such  goods  and  merchandise,  and  nothing  herein  contained  shall  be 
construed  to  extend  to  or  protect  any  lien  or  pledge  for  or  in  respect 
of  any  antecedent  debt  owing  from  any  agent  to  any  person  with  or 
to  whom  such  lien  or  pledge  shall  be  given,  nor  to  authorize  any  agent 
entrusted  as  aforesaid  in  deviating  from  any  express  orders  or  authority 
received  from  the  owner ;  but  that  for  the  purpose  and  to  the  intent 

(o)  Sec.  1.  (p)  Sec.  2. 
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of  protecting  all  such  bond  fide  loans,  advances,  and  exchanges  as 
aforesaid  (though  made  with  notice  of  such  agent,  not  being  the 
owner,  but  without  any  notice  of  the  agent's  acting  without  authority), 
and  to  no  further  or  other  intent  or  purpose,  such  contract  or  agree- 
ment as  aforesaid  shall  be  binding  on  the  owner  and  all  other  persons 
interested  in  such  goods  (<?). 

"  That  any  bill  of  lading,  India  warrant,  dock  warrant,  warehouse- 
keeper's  certificate,  warrant,  or  order  for  the  delivery  of  goods,  or  any 
other  document  used  in  the  ordinary  course  of  business  as  proof  of  the 
possession  or  control  of  goods ;  or  authorizing  or  purporting  to  authorize, 
either  by  endorsement  or  by  delivery,  the  possessor  of  such  document 
to  transfer  or  receive  goods  thereby  represented,  shall  be  deemed  and 
taken  to  be  a  document  of  title  within  the  meaning  of  this  Act ;  and 
any  agent  entrusted  as  aforesaid,  and  possessed  of  any  such  document 
of  title,  whether  derived  immediately  from  the  owner  of  such  goods,  or 
obtained  by  reason  of  such  agent  having  been  entrusted  with  the 
possession  of  the  goods,  or  of  any  other  document  of  title  thereto,  shall 
be  deemed  and  taken  to  have  been  entrusted  with  the  possession  of  the 
goods  represented  by  such  document  of  title  as  aforesaid,  and  all  con- 
tracts pledging  or  giving  a  lien  upon  such  document  of  title  as  afore- 
said shall  be  deemed  and  taken  to  be  respectively  pledges  of  and  liens 
upon  the  goods  to  which  the  same  relates ;  and  such  agent  shall  be 
deemed  to  be  possessed  of  such  goods  or  documents,  whether  the  same 
shall  be  in  his  actual  custody,  or  shall  be  held  by  any  other  person 
subject  to  his  control,  or  for  him,  or  on  his  behalf;  and  where  any 
loan  or  advance  shall  be  bond  fide  made  to  any  agent  entrusted  with 
and  in  possession  of  any  such  goods  or  documents  of  title  as  aforesaid, 
on  the  faith  of  any  contract  or  agreement  in  writing  to  consign,  deposit, 
transfer,  or  deliver  such  documents  of  title  as  aforesaid,  and  such 
goods  or  documents  of  title  shall  actually  be  received  by  the  person 
making  such  loan  or  advance,  without  notice  that  such  agent  was  not 
authorized  to  make  such  pledge  or  security,  every  such  loan  or  advance 
shall  be  deemed  and  taken  to  be  a  loan  or  advance  on  the  security  of 
such  goods  or  documents  of  title  within  the  meaning  of  this  Act, 
though  such  goods  or  documents  of  title  shall  not  actually  be  received 
by  the  person  making  such  loan  or  advance  till  the  period  subsequent 
thereto ;  and  any  contract  or  agreement,  whether  made  direct  with 
such  agent  as  aforesaid,  or  with  any  clerk  or  other  person  on  his  behalf, 
shall  be  deemed  a  contract  or  agreement  with  such  agent ;  and  any 
payment  made,  whether  by  money  or  bills  of  exchange,  or  negotiable 
security,  shall  be  deemed  and  taken  to  be  an  advance  within  the 
meaning  of  this  Act ;  and  an  agent  in  possession  as  aforesaid  of  such 
goods  or  documents  shall  be  taken,  for  the  purposes  of  this  Act,  to  have 
been  entrusted  therewith  by  the  owner  thereof,  unless  the  contrary  can 
be  shown  in  evidence  (r). 

"  That  nothing  herein  contained  shall  lessen,  vary,  alter,  or  affect 
the  civil  responsibility  of  an  agent  for  any  breach  of  duty  or  contract, 


(?)  Sec.  3.  (r)  Sec.  4. 
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or  non-fulfilment  of  his  orders  or  authority,  in  respect  of  any  such 
contract,  agreement,  or  pledge  as  aforesaid  (s). 

"That  if  any  agent  entrusted  as  aforesaid  shall,  contrary  to  or 
without  the  authority  of  his  principal  in  that  behalf,  for  his  own  benefit 
and  in  violation  of  good  faith,  make  any  consignment,  deposit,  transfer, 
or  delivery  of  any  goods  or  documents  of  title  so  entrusted  to  him  as 
aforesaid,  as  and  by  way  of  a  pledge,  lien,  or  security ;  or  shall,  con- 
trary to  or  without  such  authority,  for  his  own  benefit  and  in  violation 
of  good  faith,  accept  any  advance  on  the  faith  of  any  contract  or  agree- 
ment to  consign,  deposit,  transfer,  or  deliver  such  goods  or  documents 
of  title  as  aforesaid ;  every  such  agent  shall  be  deemed  guilty  of  a 
misdemeanor,  and  being  convicted  thereof,  shall  be  sentenced  to  trans- 
portation for  any  term  not  exceeding  fourteen  years,  nor  less  than 
seven  years,  or  to  suffer  such  other  punishment  by  fine  or  imprison- 
ment, or  by  both,  as  the  Court  shall  award ;  and  every  clerk  or  other 
person  who  shall  knowingly  and  wilfully  act  and  assist  in  making  any 
such  consignment,  deposit,  transfer,  or  delivery,  or  in  accepting  or 
procuring  such  advance  as  aforesaid,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  being  convicted  thereof,  shall  be  liable,  at  the  discre- 
tion of  the  Court,  to  any  of  the  punishments  which  the  Court  shall 
award,  as  hereinbefore  last-mentioned :  Provided,  nevertheless,  that 
no  such  agent  shall  be  liable  to  any  prosecution  for  consigning,  de- 
positing, transferring,  or  delivering  any  such  goods  or  documents  of 
title,  in  case  the  same  shall  not  be  made  a  security  for  or  subject  to 
the  payment  of  any  greater  sum  of  money  than  the  amount  which  at 
the  time  of  such  consignment,  deposit,  transfer,  or  delivery,  was  justly 
due  and  owing  to  such  agent  from  his  principal,  together  with  the 
amount  of  any  bills  of  exchange  drawn  by  or  on  account  of  such  prin- 
cipal, and  accepted  by  such  agent :  Provided  also,  that  the  conviction 
of  any  such  agent  so  convicted  as  aforesaid  shall  not  be  received  in 
evidence  in  any  action  at  law  or  suit  in  equity  against  him,  and  no 
agent  entrusted  as  aforesaid  shall  be  liable  to  be  convicted  by  any 
evidence  whatsoever  in  respect  of  any  act  done  by  him,  if  he  shall,  at 
any  time  previously  to  his  being  indicted  for  such  offence,  have  dis- 
closed such  act,  on  oath,  in  consequence  of  any  compulsory  process  of 
any  Court  of  Law  or  Equity  in  any  action,  suit,  or  proceeding,  which 
shall  have  been  bond  fide  instituted  by  any  party  aggrieved,  or  if  he 
shall  have  disclosed  the  same  in  any  examination  or  deposition  before 
any  commissioner  of  bankrupt  (t). 

"  That  nothing  herein  contained  shall  prevent  such  owner  as  afore- 
said from  having  the  right  to  redeem  such  goods  or  documents  of  title 
pledged  as  aforesaid,  at  any  time  before  such  goods  shall  have  been 
sold,  upon  repayment  of  the  amount  of  the  lien  thereon,  or  restora- 
tion of  the  securities  in  respect  of  which  such  lien  may  exist,  and  upon 
payment  or  satisfaction  to  such  agent,  if  by  him  required,  of  any  sum 
of  money  for  or  in  respect  of  which  such  agent  would  by  law  be 
entitled  to  retain  the  same  goods  or  documents,  or  any  of  them,  by 
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way  of  lien  as  against  such  owner,  or  to  prevent  the  said  owner  from 
recovering  of  and  from  such  person  with  whom  any  such  goods  or 
documents  may  have  been  pledged,  or  who  shall  have  any  such  lien 
thereon  as  aforesaid,  any  balance  or  sum  of  money  remaining  in  his 
hands  as  the  produce  of  the  sale  of  such  goods,  after  deducting  the 
amount  of  the  lien  of  such  person  under  such  contract  or  agreement 
as  aforesaid :  Provided  always,  that  in  case  of  the  bankruptcy  of  any 
such  agent,  the  owner  of  the  goods  which  shall  have  been  so  redeemed 
by  such  owner  as  aforesaid  shall,  in  respect  of  the  sum  paid  by  him  on 
account  of  such  agent  for  such  redemption,  be  held  to  have  paid  such 
sum  for  the  use  of  such  agent  before  his  bankruptcy,  or  in  case  the 
goods  shall  not  be  so  redeemed  the  owner  shall  be  deemed  a  creditor 
of  such  agent  for  the  value  of  the  goods  so  pledged  at  the  time  of  the 
pledge,  and  shall,  if  he  shall  think  fit,  be  entitled  in  either  of  such 
cases  to  prove  for  or  set  off  the  sum  so  paid,  or  the  value  of  such 
goods,  as  the  case  may  be"  (u). 


(«)  Sec.  7. 
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CHAPTER  XL 

OF   THE   DISSOLUTION   OP   CONTRACTS  FOR  THE   CARRIAGE   OF   GOODS 
IN    MERCHANT   SHIPS;    AND   HEREIN, 


(Ks.)  1.  Of  Dissolution  by  Mutual  Consent,  p.  452. 

2.  By  events  rendering   the  performance  of  the  Contract  illegal;  — of   War   and 

Embargoes,  p.  453. 

3.  OflllocJcade  of  the  Port  of  Departure,  p.  457. 
4*  Of  Blockade  of  the  Port  of  Destination,  p.  458. 
5.   Recent  Decisions,  p.  464. 

HAYING  thus  considered  the  several  species  of  contract  made  for 
the  carriage  of  goods  in  merchant  ships,  and  the  various  duties  arising 
therefrom,  I  proceed  in  the  last  place  to  the  examination  of  the  modes 
by  which  contracts  of  this  nature  may  be  dissolved.  And  these  are, 
either  the  voluntary  act  of  the  contracting  parties,  or  some  extrinsic 
matter,  happening  after  the  making  of  the  contract  and  before  its 
completion. 

1.   Of  Dissolution  by  Mutual  Consent. 

It  is  a  general  rule  that  whatever  derives  its  force  and  validity 
from  the  consent  of'parties,  may  by  the  mutual  consent  of  the  same 
parties  be  rendered  null  and  invalid.  There  is,  indeed,  a  technical 
rule  of  the  law  of  England,  which  requires  the  discharge  of  a  person 
from  a  contract  to  be  made  by  an  instrument  of  as  high  a  nature  as 
the  original  instrument  of  contract;  and  this  rule  is  applicable  to  the 
contract  of  affreightment  by  charter-party  under  seal  :  but  in  case  of 
a  discharge  by  mutual  consent  not  expressed  in  this  formal  manner, 
the  rule  would  at  the  utmost  have  no  other  effect  than  to  render  it 
necessary  for  the  party  to  apply  to  a  Court  of  Equity.  In  all  sucli 
cases,  however,  prudence  requires  that  the  deed  should  be  cancelled 
and  delivered  up. 

But  a  merchant,  who  has  laden  goods,  cannot  insist  upon  having 
them  re-landed  and  delivered  to  him  without  paying  the  frieght  that 
might  become  due  for  the  carriage  of  them,  and  indemnifying  the  mas- 
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ter  against  the  consequences  of  any  bill  of  lading  signed  by  him  (a). 
Indeed,  a  master  who  has  signed  bills  of  lading  cannot  with  prudence 
deliver  back  the  goods  without  having  all  the  parts  of  the  bill  of 
lading  delivered  up  to  him ;  for  if  any  one  part  has  been  transmitted 
to  a  third  person,  such  third  person  may  have  acquired  an  interest  in 
the  goods. 

2.  By  events  rendering  the  performance  of  the  Contract  illegal ; — 
of  War  and  Embargoes. 

Another  general  rule  of  law  furnishes  a  dissolution  of  these  con- 
tracts, by  matter  extrinsic.  If  an  agreement  be  made  to  do  an  act 
lawful  at  the  time  of  such  agreement,  but  afterwards,  and  before  the 
performance  of  the  act,  the  performance  be  rendered  unlawful  by  the 
government  of  the  country,  the  agreement  is  absolutely  dissolved  (&). 
If,  therefore,  before  the  commencement  of  a  voyage,  war  or  hostilities 
should  take  place  between  the  state  to  which  the  ship  or  cargo  belongs, 
and  that  to  which  they  are  destined,  or  commerce  between  them  be 


(a)  2  Eq.  Ca.  Ab.  p.  98,  Anon.  Thompson 
v.  Trail,  2  Carr.  &  P.  334;  ante.  p.  254;  and 
Tindall  v.  Taylor,  4  E.  &  B/219.  "We 
entirely  agree,"  said  Lord  Campbell  (de- 
livering judgment  in  this  latter  case,  and 
adverting  to  this  passage),  ' '  in  the  law  laid 
down  by  Lord  Tenterden  in  his  treatise, 
and  in  Thompson  v.  Trail,  when  applied  to 
a  general  ship.  By  the  usage  of  trade,  the 
merchant,  if  he  re-demands  the  goods  in  a 
reasonable  time  before  the  ship  sails,  is  enti- 
tled to  have  them  delivered  to  him  on  pay- 
ing the  freight  that  might  become  due  for 
the  carriage  of  them,  and  on  indemnifying 
the  master  against  the  consignees  of  any  bills 
of  lading  he  may  have  signed  for  them ;  .but 
these  are  conditions  to  be  performed  before 
l  he  original  contract  can  be  affected  by  the 
demand  of  the  goods.  It  would  be  most 
unjust  to  the  owners  and  master  of  the 
ship  if  we  were  to  hold  that  upon  a  simple 
demand,  at  any  time,  toe  goods  must  be 
delivered  back  in  the  port  of  outfit." — By 
the  Code  de  Commerce,  in  such  a  case,  art. 
291,  the  merchant  is  enabled  to  reclaim  his 
goods  on  payment  of  half  of  the  freight  to 
become  due  upon  them,  the  expense  of 
loading  and  unloading  them,  of  unloading 
such  other  goods  as  are  displaced  on  account 
of  their  removal,  and  of  the  delay  which  it 
occasions.  If  the  ship  be  not  a  general  ship, 
but  chartered  in  whole  or  in  part  to  carry 
the  merchant's  goods,  and  sail  at  a  fixed 
time,  he  cannot  withdraw  them  without 
paying  the  whole  freight.  "  La  difference," 
says  Kogron, "  vient  de  ce  que  dans  Vaffrete- 
ment  pur  et  simple,  Ics  engagements  sont 
fails  de  part  et  d'autre  sans  aucune  restric- 
tion, le  vapitaine  a  fixe  son  depart  pour  lei 
jour  et  a  du  compter  sur  ce  jour.  Au  con- 


traire,  dans  Voffretement  a  cueillelte,  les 
engagements  du  capitaine  ne  sont  que  con- 
ditionnels;  il  n'a  pas  fixe  un  jour  pour  son 
depart,  mais  seulement  I'epoque  ou  son 
chargement  sera  complet.  Si  Vaffreteur 
lui  retire  ses  marchandises  il  en  sera  quitte 
pour  attendre  un  peu  plus  long  temps  afin 
de  computer  ce  chargement ;  d'ailleurs  on 
a  voulu  offrir  au  chargeur  vne  espece  de 
compensation  de  ce  que  dans  cet  affretement 
le  capitaine  a  le  droit  de  rompre  le  voyage 
si  son  chargement  est  incomplete 

(b)  The  Hoop,  1  Kob.,  A.  R.  196.  Potts 
v.  Bell,  8  Term  Rep.  548.  In  an  action  for 
a  breach  of  contract,  it  appeared  that  the 
defendant  undertook  to  convey  the  plaintiff's 
goods  from  Liverpool  and  to  land  them  at 
Canton.  On  arriving  there,  the  British 
superintendent  of  trade,  acting  under  the 
orders  of  the  government  in  England,  pro- 
hibited the  defendant  from  landing  the 
goods,  and  a  loss  ensued.  The  defendant 
pleaded  that  he  was  prevented  from  per- 
formance by  the  officers  of  our  Lady  the 
Queen,  duly  authorized  on  that  behalf, 
and  exercising  powers  of  government,  &c. 
The  officers  were  appointed  by  3  &  4  Win.  4, 
c.  39,  s.  5,  and  acted  under  the  orders  of  the 
Queen  in  Council,  as  authorized  by  section  6. 
The  Court  of  Common  Pleas  held  the  plea 
bad,  because  it  did  not  set  out  the  orders 
under  which  the  superintendent  of  British 
trade  at  Canton  acted,  nor  did  it  set  out 
that  the  performance  of  the  contract  had 
been  prevented  by  any  acknowledged  pre- 
rogative of  the  Crown."  But  see  now  the 
judgment  of  the  Court  of  Exchequer  Chamber 
delivered  by  Mr.  Justice  Willes  in  Esposito 
v.  Bowden,  7  E.  &  B.  763,  27  L.  L,  2  B.  17. 
post  p.  465.  Evans  v.  Hutton,  6  Jurist,  1042. 
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wholly  prohibited,  the  contract  for  conveyance  is  at  an  end  (c),  the 
merchant  must  unlade  his  goods,  and  the  owners  find  another  employ- 
ment for  their  ship.  And  probably  the  same  principles  would  apply 
to  the  same  events  happening  after  the  commencement  and  before  the 
completion  of  the  voyage,  although  a  different  rule  is  laid  down  in 
this  case  by  the  French  ordinance  (d),  as  I  have  before  observed. 
But  if  war  or  hostilities  break  out  between  the  place,  to  which  the 
ship  or  cargo  belongs,  and  any  other  nation,  to  which  they  are  not 
destined :  although  the  performance  of  the  contract  is  thereby  rendered 
more  hazardous,  yet  is  not  the  contract  itself  dissolved,  and  each  of 
the  parties  must  submit  to  the  extraordinary  peril,  unless  they  mutually 
agree  to  abandon  the  adventure. 

So,  if  the  government  of  the  country,  to  which  the  ship  and  cargo 
belong,  should  prohibit  the  exportation  of  the  particular  commodities 
that  compose  the  cargo,  or  by  the  terms  of  the  contract  are  destined  to 
compose  it  (as  is  sometimes  done  by  all  states  with  regard  to  pro- 
visions, in  a  time  of  scarcity),  in  this  case  also  it  seems  that  the  law  of 
the  country  would  give  no  damages  to  the  owner  against  a  merchant 
who  had  been  thus  compelled  by  the  law  of  the  same  country  to 
abandon  his  engagement  (<?),  but  the  contract  would  be  dissolved  on 
both  sides.  On  the  other  hand,  if  a  merchant  hire  a  ship  to  go  to  a 
foreign  port,  and  covenant  to  furnish  a  lading  there,  a  prohibition  by 
the  government  of  that  country  to  export  the  intended  articles,  neither 
dissolves  the  contract,  nor  excuses  a  non-performance  of  it  (/)  ;  for  the 
laws  of  one  nation  do  not  give  effect  to  the  positive  institutions  of 
another  inconsistent  with  its  own ;  and  the  different  interests  of  nations 
sometimes  render  an  act  meritorious  in  one,  which  is  prohibited  by 
another  in  alliance  with  it,  if  the  act  be  not  contrary  to  the  general 
law  of  nations,  or  to  existing  treaties ;  and  the  common  exception  of 

(c)  French  Ordin.  liv.  3,  tit.  1,  des  Charte-  country  of  its  enemy,  and  carrying  on 
parties,  art.  7 ;  Code  de  Com.  art.  276.  In  trade  there.  The  Citto,  3  Rob.  38  ;  3  Bos. 
respect  of  the  question,  who  are  to  be  con-  &  Pull.  113.  But  the  native  character 
sidered  enemies  or  not,  the  general  principle  easily  reverts,  as  by  a  person  putting  himself 
is,  that  every  person  is  to  be  considered  as  in  itinere,  to  return  to  his  native  country, 
belonging  to  the  country  in  which  he  has  his  animo  revertendi.  The  Indian  Chief,  3  Rob. 
domicile,  whatever  may  be  his  native  or  22.  La  Virginie,  5  Rob.  98.  It  is  a  funda- 
adopted  country.  Story  on  Prize  Courts,  mental  principle  of  prize  law  that  all  trade 
p.  59.  The  Vigilantia,  I  Rob.  1.  The  En-  with  the  enemy  is  prohibited  to  all  per- 
draught,  1  Rob.  19.  The  Sarah  Christina,  sons,  whether  natives,  naturalized  citizens, 
1  Rob.  237.  The  Indian  Chief,  3  Rob.  23.  or  foreigners  domiciled  in  the  country,  during 
The  President,  5  Rob.  277.  The  Neptunus,  the  time  of  their  residence,  under  the  penalty 
6  Rob.  413.  McConnel  v.  Hector,  3  Bos.  of  confiscation.  Story  on  Prize,  p.  69.  The 
&  Pull.  113.  Bynk,  Q.  J.  Priv.  ch.  3.  If  Vigilantia,  1  Rob.  1,  14.  The  Hoop,  1  Rob. 
a  person  goes  into  a  belligerent  country  196.  Potts  v.  Bell,  8  Term  Rep.  548. 
originally  for  temporary  purposes,  he  will  (d)  Liv.  3,  tit.  3,  Fret,  art.  15.  See  be- 
not  preserve  his  neutral  character  if  he  re-  fore,  part  4,  chap.  9,  sec.  5.  and  the  Code  do 
main  there  several  years,  paying  taxes,  &c.  Com.  art.  299. 

The  Harmony,  2  Rob.  322.     The  Embden,  (<?)  By  Lord  Ellenborough,  in  Barker  v. 

1  Rob.  17.     And  a  neutral  consul  resident  Hodgson,  3  M.  &  S.  267. 

and  trading  in  a  belligerent  country  is,  as  (/)  Blight  and  Others  v.  Page,  Guildhall 

to  his  mercantile  character,  deemed  a  belli-  Sitt.  after  Mich.  Term,  1801,  before  Lord 

gerent  of  that  country.     The  Indian  Chief,  Kenyon,  Ch.  J.,  cited  3  Bos.  &  Pull.  295, 

3  Rob.  22;  the  Josephine,  4  Rob.  25.     And  note  (a),  and  see  Sjoerds  v.  Luscombe,  16 

the   same  rule   applies  to    the   subject   of  East,  201. 
one  belligerent    country    resident    in   the 
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the  restraint  of  princes  and  rulers  applies  only  to  the  case  of  the 
master  (y).  But  in  such  a  case,  or  if  the  default  be  owing  to  the 
personal  neglect  or  inability  of  the  freighter,  and  not  to  any  general 
cause,  the  master,  upon  his  arri  /al  at  the  port  of  lading,  should  obtain 
another  cargo,  if  possible,  from  other  persons,  and  not  sullenly  hoist 
sail  and  depart,  in  order  to  charge  the  merchant  with  the  whole  freight. 
And  if  upon  the  ship's  arrival  he  is  informed  that  the  merchant  is  un- 
able to  furnish  the  lading,  he  cannot,  by  waiting  the  time  appointed  in 
the  charter-party,  charge  the  merchant  with  the  demurrage  (7i).  It 
has  also  been  held,  that  a  contract  was  not  dissolved,  nor  a  merchant 
excused,  for  the  non-performance  of  his  covenant,  by  a  prohibition  of 
intercourse  on  account  of  an  infectious  disease  (i). 

But  although  contracts  of  this  nature  are  dissolved  by  the  breaking 
out  of  war  or  hostilities  in  the  manner  before  mentioned,  of  which  no 
person  can  foresee  the  termination ;  yet  they  are  not  dissolved  by  an 
embargo,  or  temporary  restraint  of  their  performance  imposed  by  the 
government  of  the  country  in  whose  ports  the  vessel  may  happen  to  be, 
as  a  measure  of  political  caution  in  time  of  war,  or  upon  the  expectation 
of  it,  either  in  the  lading  port,  or  in  a  place  at  which  the  ship  may  have 
touched  in  the  course  of  her  voyage  (&).  This  subject  has  received  a 
judicial  termination  in  the  law  of  England.  The  case  (Z)  was  as 
follows  : — Hadley,  the  plaintiff,  brought  an  action  against  Clarke  and 
Others,  owners  of  the  ship  Pomona,  for  not  carrying  to  Leghorn  goods 
put  on  board  the  Pomona,  at  Liverpool,  to  be  conveyed  to  Leghorn, 
the  danger  of  the  seas  only  excepted.  The  plaintiff  had  paid  297 L  18s. 
for  insurance  of  the  goods  for  the  voyage.  The  ship  sailed  from 
Liverpool,  and  in  pursuance  of  permission  given  for  that  purpose,  put 
into  Falmouth  on  the  30th  of  June,  1796,  to  wait  for  convoy.  While 
she  waited  there  for  that  purpose,  an  embargo  was,  by  order  of  the 
King  in  Council,  dated  27th  of  July,  1796,  laid  on  all  ships  bound  to 
Leghorn,  being  one  of  the  ports  in  the  territories  of  the  Grand  Duke 
of  Tuscany,  then  in  possession  of  the  French.  This  embargo  was 
directed  to  continue  until  further  order  of  the  board  of  Privy  Council. 
On  the  23rd  of  August  following  another  order  of  Council  issued, 
allowing  vessels  in  the  situation  of  the  Pomona  to  return  to  their  ports 
of  lading,  and  land  and  warehouse  their  cargoes  there  under  certain 
regulations.  In  the  month  of  August,  1798,  and  not  before,  the 
Pomona  left  Falmouth,  without  the  consent  of  the  plaintiff,  and  returned 
to  Liverpool,  where  after  some  dispute  the  plaintiff  received  the  goods 
without  prejudice  to  the  question,  whether  under  the  circumstances 
the  defendants  were  excused  for  the  non-performance  of  their  contract. 
On  the  24th  of  October,  1798,  the  embargo  was  taken  off.  At  the 
trial  of  the  cause  the  plaintiff  obtained  the  verdict  of  a  jury  for  the 


(ff)  Blight  and  Others  r.  Page,  and  see  (&)  French  Ordin.  liv.  3,  tit.  1;  Des 

also  as  to  this  point,  Touteng  and  Another  Chartc-parties,  art.  8,  and  see  liv.  3,  tit.  3, 

v.  Hubbard,  3  Bos.  &  Pull.  298-  Fret,  art.  16  ;  Pothier,  Charte-partie,  num. 

(£)  Blight  and  Others  t;.  Page.  100. 

(0  Barker  v.  Hodgson,  3  M.  &  S.  (/)  Hadley  v.  Clarke,  8,  Term  Hep.  K.B. 

267.  259. 
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amount  of  the  charges  of  insurance.  The  right  of  the  plaintiff  to 
recover  was  afterwards  solemnly  discussed  in  the  Court  of  King's  Bench ; 
and  the  Court  was  of  opinion  that  the  embargo  did  not  dissolve  the 
contract,  being  only  a  temporary  restraint,  and  that  the  plaintiff  had  a 
right  to  recover.  Before  the  commencement  of  the  transaction  between 
the  parties,  all  intercourse  with  countries  under  the  government  of  the 
French)  during  the  then  existence  of  hostilities  between  France  and 
this  country,  had  been  prohibited  by  Act  of  Parliament  (m) ;  but  this 
prohibition  was  also  held  to  be  only  temporary  with  respect  to  Leghorn, 
and  consequently  not  to  alter  the  case. 

In  the  case  of  an  embargo,  the  French  ordinance  expressly  autho- 
rizes the  merchant  to  unlade  the  goods  at  his  own  expense,  if  he  thinks 
fit,  upon  condition  to  relade  them  or  indemnify  the  master  (n) ;  and 
Valin  (o)  and  Pothier  (p)  declare  it  to  be  their  opinion,  that  if  the 
goods  are  of  such  a  sort  that  they  will  not  keep  during  the  period  of 
the  embargo,  and  cannot  at  its  expiration  be  readily  replaced  by  others 
of  the  like  kind,  the  embargo  will  put  an  end  to  the  contract.  In  such 
a  case,  whatever  the  rule  of  law  may  be,  the  interest  of  all  parties  will 
in  general  induce  them  to  annul  the  contract  upon  reasonable  terms. 

But  in  the  case  of  an  embargo  imposed  by  the  government  of  the 
country  of  which  the  merchant  is  a  subject,  in  the  nature  of  reprisals 
and  partial  hostility  against  the  country  to  which  the  ship  belongs, 
the  merchant  may  put  an  end  to  the  contract,  if  the  object  of  the 
voyage  is  likely  to  be  defeated  by  the  delay.  Thus  in  the  case  of  a 
Swedish  ship,  chartered  by  a  British  merchant  to  go  from  London  to 
St.  Michael's  for  a  cargo  of  fruit,  which,  having  sailed  on  the  voyage, 
was  driven  back  by  contrary  winds  and  forced  into  Ramsgate  harbour, 
and  there  stopped,  on  the  15th  of  January  >  1801,  by  the  embargo 
imposed  by  the  British  government  on  all  Swedish  vessels;  upon 
which  the  merchant  applied  to  the  captain  to  give  back  his  letters  of 
advice,  who  declined  to  do  so,  and  who,  soon  after  the  embargo  was 
taken  off,  which  happened  in  the  following  June,  offered  to  proceed  on 
the  voyage,  but  was  directed  by  the  merchant  not  to  do  so,  because 
the  season  for  shipping  fruit  was  then  passed :  the  Court  of  Common 
Pleas  held  that  the  master  could  not  maintain  an  action  against  the 
merchant  for  the  non-performance  of  the  contract  (q).  For  otherwise 
a  .British  subject  would  sustain  the  evils  that  the  government  of  his 
country  intended  to  inflict  on  foreigners;  which  is  contrary  to  the 
principle  now  established  in  the  law  of  insurance,  viz.,  that  the  insurer 
is  not  answerable  for  a  loss  happening  to  an  enemy  by  British  capture 
in  a  course  of  hostilities,  whether  existing  at  the  time  of  insurance,  or 
taking  place  afterwards  (r). 

In  the  case  of  another  Swedish  vessel  stopped  under  the  same  em- 


(*»)  33  Geo.  3,  c.  27,  s.  3.  (r)  Furtado  v.  Rodgers,  3  Bos.  &  Pull. 

(n)  Liv.  3,  tit.  1,  Charte-parties,  art.  9.  191,  and  Kellner  v.  Le  Mesurier.     Gamba 

(o)  Tom.  1,  p.  628.  v.  Mesurier,  and   Brandon  v.  Curling,  all 

(p)  Charte-partie,  num.  102.  three  decided  in  the  Court  of  King's  Bench 

(q)  Touteng    and    Another  v.  Hubbard,  in  Mich.  Term,  1803,  and  reported  4  East, 

3  Bos.  &  Pull.  291.  3'J6,  407,  410. 
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bargo,  with  a  British  cargo  of  fish  on  board,  the  cargo  was  taken  out 
and  restored ;  and  upon  the  restoration  of  the  ship  the  learned  Judge 
of  the  Court  of  Admiralty  held  the  merchant  not  to  be  liable  to  the 
freight,  as  I  have  mentioned  before  (s). 

3.   Of  Blockade  of  the  Port  of  Departure. 

The  effect  upon  subsisting  contracts,  of  blockade  of  the  port  of 
departure,  does  not  appear  to  have  been  directly  decided  in  our  Courts; 
but  after  much  discussion  in  the  Courts  of  America,  it  has  been  con- 
sidered, on  the  principles  established  in  the  cases  above  cited,  not  to 
dissolve  a  contract  of  affreightment,  but  merely  to  operate  as  a  tem- 
porary suspension  of  its  performance. 

"This,"  says  Chancellor  Kent  (t\  "was  the  decision  in  the  case  of 
Palmer  v.  Lorillard  (u\  by  the  Court  of  Errors,  of  New  York,  in 
which  the  doctrine  was  extensively  examined ;  and  it  was  shown  by 
a  reference  to  the  foreign  ordinances  and  the  soundest  classical  writers 
on  maritime  law  (,#),  that  the  master,  in  the  case  of  such  an  invincible 
obstacle  of  a  temporary  nature  to  the  prosecution  of  the  voyage,  is 
entitled  to  wait  for  the  removal  of  it,  so  that  he  may  earn  his  freight, 
unless  the  cargo  consists  of  perishable  articles  which  cannot  endure 
the  delay.  He  stands  upon  a  principle  of  equity  which  pervades  the 
maritime  law  of  Europe,  if  he  refuses  to  surrender  the  cargo  to  the 
shipper  without  some  equitable  allowance  in  the  shape  of  freight  for 
his  intermediate  service." 

Judge  Story,  however,  says,  that  the  question  whether  the  master 
is  entitled  to  retain  the  cargo  until  a  compensation  in  lieu  of  freight 
be  made  to  him,  or  be  left  to  his  remedy  against  the  merchant  by  an 
action  on  the  case,  is  still  open  to  discussion. 

When  a  blockade  has  been  publicly  notified  to  the  government  of  a 
country,  parties  in  that  country  entering  into  contracts  after  such 
notification  must  be  taken  to  have  knowledge  of  its  existence  (y) ; 
and  although  such  a  notification  does  not,  proprio  vigore,  bind  the 
subjects  of  any  state  but  that  to  which  it  is  addressed,  yet  in  a 
reasonable  time  it  will  affect  neighbouring  states  with  knowledge  as  a 
reasonable  ground  of  evidence.  Accordingly,  where  a  vessel 
belonging  to  Bremen  was  captured  on  her  voyage  outward  from 
Amsterdam,  then  in  a  state  of  blockade,  and  it  was  pleaded  in  her 
behalf  that  the  blockade  existed  de  facto  only,  and  that  no  notification 
of  it  had  been  made  to  the  Hanse  TOIVJIS,  Lord  Stowell  (z)  condemned 


0)  The    Isabella    Jacobina,  4  Rob.  Ad.  (y}  Medeiros  v.  Hill,  8  Bing.  Rep.  231. 

Rep.  77.  Naylor  v.  Taylor,  9  B.  &  C.  718.     Harriett 

(0  Commentaries,  Edinburgh  edit.  p.  216.  ».  Wise,  9  B.  &  C.  712.     The  doctrine  of 

(«)  16  Johns.  Rep.  348.  blockade,  as  a  branch  of  the  Law  of  Nations, 

(x)  Ordin.  de  la  Mar,  liv.  3,  tit.  3,  Fret,  will  be    found    very    ably     discussed    in 

art.  15,  and  Charte- partie,  art.  8;  Valin,  "  Commentaries  on  the  Law  of  Nations,  by 

p.  1 ;  Pothier,  Charte-partie,  minis.  69, 100,  William    Oke    Manning." 

101;  Laws  of  Oleron,  art.  4;  Consolat.  par  (z)  The  Adelaide,  2  Rob.  Ad.  Rep.  111. 

Boucher,  chap.  80, 82,  84 ;  Roccus,  de  Nav.  The  Tutela,  6  Rob.  Ad.  Rep.  177. 
p.  54  ;  Jacobson's  Sea  Laws,  by  Freck. 
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the  ship,  and  said,  "  At  Amsterdam  it  must  have  been  a  subject  of 
general  notoriety  that  the  port  was  legally  considered  by  the  English 
in  a  state  of  blockade ;  and  it  is  impossible  that  it  should  not  have 
come  to  the  knowledge  of  this  Bremen  man.  It  is  not  to  be  said  by 
any  person,  '  although  I  know  a  blockade  exists,  yet  because  it  has 
not  been  notified  to  my  Court  I  will  take  out  a  cargo.'  If  it  was 
known  to  every  Dane  and  Swede,  it  is  impossible  that  it  should  not 
be  known  to  this  man.  It  is  not  more  likely  to  have  been  unknown 
to  this  vessel,  from  the  circumstance  of  its  being  a  Bremen  ship,  when 
we  consider  the  particular  relation  which  Bremen  bears  to  the 
sovereign  of  this  country." 

The  general  rule  is,  that  by  egress  a  blockade  maybe  held  to  have  been 
broken  without  proof  of  notice ;  those  within  a  blockaded  port  are  pre- 
sumed to  be  necessarily  apprised  of  the  fact,  but  persons  entering  a  place 
under  blockade  de  facto  only,  are  entitled  to  warning,  although  not 
excused  (a),  if  affected  with  knowledge  of  the  fact.  Vessels  which 
have  gone  into  a  blockaded  port  before  the  blockade,  may  be  at  liberty 
to  retire,  but  not  to  carry  out  a  cargo  unless  one  carried  in  by  them 
before  the  blockade,  for  the  object  of  the  blockade  is  to  cut  off  all 
communication  of  commerce  with  the  blockaded  port.  A  ship  coming 
out  of  it,  is  in  the  first  instance  liable  to  seizure,  and  the  claimant  to 
obtain  release  must  give  very  satisfactory  proof  of  the  innocency  of 
his  intention  (b). 

A  ship  originally  neutral,  upon  which  no  suspicion  of  enemy's  pro- 
perty can  attach,  may  be  transferred  by  one  neutral  to  another  in  a 
blockaded  port  (c),  but  it  is  otherwise  with  a  ship  which  was  the  pro- 
perty of  the  enemy  at  the  commencement  of  the  war ;  and  that  fact, 
without  clear  proof  of  the  contrary,  will  be  presumed  against  a  ship 
coming  out  of  a  port  under  blockade  (d). 


4.    Of  Blockade  of  the  Port  of  Destination. 

With  respect  to  blockade  of  the  port  of  destination,  it  has  been 
decided  -by  the  Supreme  Court  of  New  York,  that  it  operates  a  com- 
plete dissolution  of  the  contract  (e).  That  decision  proceeded  on  the 
broad  ground,  that  what  has  become  unlawful  by  the  general  law  of 
nations,  cannot  be  lawfully  done  by  the  subjects  of  any  particular 
state.  The  question  does  not  appear  to  have  directly  arisen  in  our 
Courts  of  Common  law,  but  the  general  principle  has  been  acted  upon 
by  Lord  Stowell  (f),  and  was  assumed  by  the  courts  of  King's  Bench 
and  Common  Pleas  in  the  cases  which  will  be  presently  cited. 

But  to  produce  this  effect  it  must  be  a  real  and  effective — not  a 
nominal  or  relaxed  blockade  (#). 

(a)  The  Vrouw  Judith,  1  Rob.  150.   The          (d)  The  Vigilantia,  6  Rob.  Ad.  122.   The 
Tutela,  6  Rob.  177.     The  Juffrouw  Maria,       General  Hamilton,  6  Rob.  Ad.  61. 

3  Rob.  147.  (e}  Scott  v.  Lubby,  2  Johns.  Rep.  336. 

(b)  The  Frederick  1  Rob.  86.     Cremidi  (/)  The  Tutela,  6  Rob.  Ad.  Rep.  177. 

r.  Powell,  11,  Moore  P.  C.  C.  88.  (g)  The  Neptunus,  2  Rob.  Ad.  Rep.  110. 

(c)  The  Potsdam,  4  Rob,  Ad.  R.ob.  89,  The  Adelaide,  ibid.  111. 
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"  A  blockade,"  said  Lord  Stow  ell,  ff  may  be  more  or  less  rigorous, 
either  for  the  single  purpose  of  watching  the  military  operations  of 
the  enemy  and  preventing  the  egress  of  their  fleet,  as  at  Cadiz,  or  on 
a  more  extended  scale,  to  cut  off  all  access  of  neutral  vessels  to  that 
interdicted  place,  which  is  strictly  and  properly  a  blockade,  for  the 
other  is  in  truth  no  blockade  at  all,  so  far  as  neutrals  are  concerned. 
It  is  an  undoubted  right  of  belligerents  to  impose  such  a  blockade, 
though  a  severe  right,  and  as  such  not  to  be  extended  by  construction. 
It  may  operate  as  a  grievance  upon  neutrals,  but  it  is  one  to  which 
by  the  law  of  nations  they  are  bound  to  submit.  Being,  however,  a 
right  of  a  severe  nature,  it  is  not  to  be  aggravated  by  mere  construc- 
tion. If  the  ships  stationed  on  the  spot  to  keep  up  the  blockade  will 
not  use  their  force  for  the  purpose,  it  is  impossible  for  a  Court  of 
Justice  to  say  there  was  a  blockade  actually  existing  at  the  time  so  as 
to  bind  the  vessel."  (/*). 

When  a  blockading  squadron  is  driven  off  by  adverse  winds, 
neutrals  are  bound  to  presume  it  will  return,  but  not  so  if  driven  off 
by  a  superior  force  (i).  And  though  the  object  of  the  blockade  is  to 
prevent  all  commerce  with  the  place  blockaded,  it  will  not  operate 
beyond  the  limits  within  which  the  blockading  force  has  the  means  of 
making  it  effectual.  Thus  the  blockade  of  Amsterdam  was  held  not 
to  be  violated  by  shipments  to  Embden  with  an  ulterior  destination  by 
land  to  Amsterdam,  which  the  blockading  squadron  had  no  power  of 
preventing  (k). 

There  must  also,  to  render  the  voyage  illegal,  be  a  premeditated 
intention  to  break  the  blockade.  If  it  be  part  of  the  original  intention 
to  inquire  as  to  the  continuation  of  the  blockade  at  some  port  of  the 
blockading  country,  a  vessel  may  lawfully  clear  out  for  a  blockaded 
port  (/).  And  unless  there  were  such  a  premeditated  intention  to 
violate  the  blockade,  it  is  no  defence  to  an  action  on  a  charter-party 
for  not  sailing  on  the  voyage  towards  the  port  agreed  on,  that  the  port 
was  in  a  state  of  blockade,  if  the  defendant  knew  the  fact  at  the  time 
of  entering  into  the  charter-party. 

In  the  recent  case  of  Medeiros  v.  Hill  (m),  which  was  an  action  of 
assumpsit  against  a  shipowner  for  not  proceeding  to  Terceira  pursuant 
to  charter-party,  the  defence  was,  first,  that  at  the  time  the  charter- 
party  was  entered  into,  Terceira  was  in  a  state  of  blockade  by  the 
government  of  Portugal,  which  blockade  had  been  notified  to  the 
English  government,  and  consequently  that  the  voyage  was  an  illegal 
voyage  ;  and,  secondly,  that  although  the  voyage  might  not  be,  strictly 
speaking,  illegal,  the  circumstances  of  the  blockade  operated  as  an 
excuse  for  the  non-performance  of  the  contract. 

Upon  these  points  Chief  Justice  Tindal,  delivering  the  judgment  of 


(A)  The  Juffrouw  Maria,  3  Rob.  Ad.  Rep.  (1)    The  Columbia,  1    Rob.   154.      The 

147  Shepherdess,  5  Rob.  262.      The  Neptunus, 


(*)  The  Fnheten,  6  Rob.  Ad.  Rep.   65.       Dalgleish  v.  Hodgson,  7  Bing.  495. 
The  Ocean,  Rob.  Ad.  Rep.  297.  (m)  8  Bing.    Rep.  231. 
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the  Court  of  Common  Pleas,  observed,  "  The  case  of  the  Neptunus  (n), 
which  was  cited  in  support  of  the  first  objection,  establishes  that  it  is 
illegal  to  attempt  to  enter  a  blockaded  port  in  violation  of  the  blockade, 
and  that  after  notification  of  the  blockade,  the  act  of  sailing  to  a 
blockaded  port,  with  the  intention  of  violating  the  blockade,  is  in 
itself  illegal.  But  neither  that  case  nor  any  other  that  can  be  cited 
has  laid  it  down  that  the  mere  act  of  sailing  to  a  port  which  is 
blockaded  at  the  time  the  voyage  is  commenced,  is  any  offence  against 
the  law  of  nations,  where  there  is  no  premeditated  intention  of  break- 
ing the  blockade,  if  it  shall  be  found  to  continue  in  force  when  the 
ship  arrives  at  the  port.  Any  such  determination  would  be  destruc- 
tive, in  many  instances,  of  the  fair  commercial  speculations  of  neutral 
merchants,  to  whom  it  might  be  of  the  first  importance  to  possess  the 
opportunity  of  introducing  their  goods  into  the  port  which  had  been 
blockaded,  at  the  very  earliest  moment  after  such  blockade  had  been 
relaxed.  In  the  present  case,  there  was  no  evidence  of  any  under- 
standing between  the  contracting  parties  that  the  defendant  was  to 
break  the  blockade  of  Terceira,  in  order  to  deliver  his  outward  cargo. 
Indeed,  the  fact  of  the  blockade  did  not  appear  to  enter  into  the  con- 
templation of  either  party  until  after  the  defendant's  son,  the  captain 
of  the  vessel,  had  signed  the  charter-party  for  his  father ;  and,  upon 
the  evidence,  the  blockade  had  ceased  to  be  a  real  and  effective  block- 
ade long  before  the  charter-party  was  entered  into. 

"  We  see,  therefore,  no  reason  for  holding  the  contract  to  be  void  on 
the  ground  of  illegality. 

"  As  to  the  second  point,  it  is  sufficient  to  say,  that  as  the  blockade 
had  been  publicly  notified  to  the  government  of  England,  the  con- 
tracting parties  must  be  taken  to  have  entered  into  the  charter-party 
with  an  equal  knowledge  ot'  its  existence ;  no  difficulty,  therefore- 
attending  the  performance  of  the  contract  can  be  set  up  as  an  excuse 
for  its  non-performance.  In  that  case,  the  rule  of  law  laid  down  in 
Paradine  v.  Jane  (o)  applies,  viz. :  '  That  where  a  party  by  his  own 
contract  creates  a  duty  or  charge  upon  himself,  he  is  bound  to  make 
it  good,  if  he  may,  notwithstanding  any  accident  by  inevitable 
necessity,  because  he  might  have  provided  against  it  by  the  contract.' " 

This  judgment  is  in  conformity  with  the  opinion  delivered  by  Lord 
Stowell,  in  the  case  of  an  American  ship  (p),  condemned  by  him  for 
an  attempted  breach  of  the  blockade  of  Havre.  Adverting  to  that 
opinion,  Lord  Tenterden,  in  the  case  of  Naylor  v.  Taylor,  an  action 
on  a  policy  of  insurance,  expressed  himself  as  follows :  "  We  think 
there  is  no  ground  for  saying  that  this  voyage  as  insured  was  illegal 
in  its  commencement ;  indeed,  according  to  the  opinion  of  Lord 
Stowell,  in  the  case  of  the  Shepherdess,  the  vessel  might  have  sailed  to 
Buenos  Ayres,  without  contravening  the  laws  of  nations,  provided  it 
was  a  part  of  the  original  intention  to  inquire  as  to  the  continuance  of 
the  blockade  at  some  port  of  the  blockading  country ;  and  in  this  case 


(n)  2  Rob.  Ad.  Rep.  110.  (p)  The  Shepherdess,  5   Rob.  Ad.    Rep. 

(o)  Alleyn's  Rep.  27.  262. 
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inquiry  might  have  been  made  at  Monte  Video,  or  of  any  of  the 
Brazilian  ships  met  in  the  river  Plate,  and  the  policy  is  framed  upon  a 
doubt  whether  the  blockade  would  continue  at  the  time  of  the  ship's 
arrival  at  the  Plate,  and  does  not  indicate  any  intention  to  break  the 
blockade  "  (q). 

But,  subject  to  the  exception  to  be  presently  noticed,  a  neutral  mer- 
chant is  not  at  liberty  to  speculate  on  the  greater  or  less  probability  of 
the  termination  of  the  blockade,  and  say  to  the  master — "  If  you  don't 
meet  with  the  blockading  force,  enter ;  if  you  do,  take  warning,  anu 
proceed  elsewhere/'  The  rule  is,  that  after  knowledge  of  an  existing 
blockade,  it  is  not  lawful  to  go  to  the  very  station  of  blockade  under 
pretence  of  inquiry  (r).  Here  in  Europe,  where  the  different  states 
have  constant  intelligence,  and  may  be  said  to  live  as  it  were  under 
one  roof,  it  never  can  be  permitted  that  a  ship  shall  sail  with  a  know- 
ledge of  the  blockade  under  pretence  of  further  inquiry  at  the  spot 
blockaded ;  and  lingering  near  a  blockaded  port,  when  it  shows  an  in- 
tention of  entering  the  port,  is  as  much  a  breach  of  the  blockade  as 
continuing  in  the  course  to  it  after  notification  (s). 

On  this,  question  of  intention  (t),  a  distinction  has  been  taken  be- 
tween vessels  sailing  from  a  great  distance  to  a  blockaded  port,  and 
vessels  sailing  to  it  from  ports  in  its  vicinity.  An  American  ship, 
taken  by  the  French,  on  a  voyage  from  America  to  Amsterdam,  was 
retaken  by  the  English,  and  proceeded  against  in  the  Admiralty  for  an 
intentional  breach  of  the  blockade  of  Amsterdam. 

"  I  certainly,"  said  Lord  Stowell,  "  cannot  admit  that  Americans 
are  to  be  exempt  from  the  common  effect  of  a  notification  of  a  blockade 
existing  in  Europe.  But  it  is  not  unfair  to  say,  that,  lying  at  such  a 
distance,  it  is  not  unnatural  that  they  should  send  their  ships  con- 
jecturally  upon  the  expectation  of  finding  the  blockade  broken  up, 
after  it  existed  for  a  considerable  time.  A  very  great  disadvantage 
indeed  would  be  imposed  upon  them  if  they  were  bound  rigidly  by  the 
rule  which  justly  obtains  in  Europe,  that  the  blockade  must  be  con- 
ceived to  exist,  till  the  revocation  of  it  is  actually  notified.  If  this 
rule  were  rigidly  applied,  the  effect  of  the  blockade  would  last  two 
months  longer  upon  them  than  upon  the  trading  nations  of  Europe. 
That  American  merchants  should  therefore  send  their  ships  upon  a  fair 
conjecture  that  the  blockade  had,  after  a  long  continuance,  terminated, 
and  for  the  purpose  of  making  fair  inquiry  whether  it  had  so  deter- 
mined or  not,  is,  I  think,  not  exceptionable,  though  I  certainly  agree 
that  this  inquiry  should  be  made,  not  in  the  very  mouth  of  the  river  or 
estuary,  from  the  blockading  vessels,  but  in  the  ports  that  lie  in  the 
way,  and  which  can  furnish  information  without  furnishing  oppor- 
tunities of  fraud."  But  evidence  of  innocent  intentions  will  be  of  little 
avail  against  the  actual  conduct  of  the  master  whom  the  owners  have 
appointed  as  their  agent,  and  by  whose  imprudence  or  fraud  they 
must  be  bound.  " It  would,"  said  Lord  Stowell,  "be  the  easiest  thing 
in  the  world  to  put  on  board  instructions  perfectly  smooth  and  tmob- 

(3)  Xaylor  r.  Taylor,  9  B.  &  C.  719.  (*)  The  Elizabeth,  1  Edw.  198. 

<r)  The  Spes  and  Irene,  5  Rob.  76.  (t)   The  Betsey,  1  Rob.  Aclm.  Rep.  332. 
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jectionable ;  if  they  alone  could  be  sufficient  to  exonerate  the  owner 
from  the  penalty  attending  the  misconduct  of  the  vessel  by  imputing 
it  to  the  barratry  of  the  master,  there  would  be  an  end  to  all  means 
of  enforcing  a  blockade  "  (M)« 

The  principle  of  this  distinction  has  been  expressly  recognised  (x)  in 
treaties  between  several  continental  states,  and  the  states  of  North  and 
South  America. 

The  judgment  of  the  Judicial  Committee  of  the  Privy  Council, 
recently  pronounced  by  the  Chancellor  of  the  Duchy  of  Cornwall^ 
(Lord  Kingsdown),  in  an  appeal  from  a  sentence  of  the  Court  of 
Admiralty,  condemning  the  neutral  ship  Francisco,  for  breach  of  an 
alleged  blockade  by  Admiral  Napier  of  the  port  of  Riga,  presents  a 
masterly  exposition  of  the  law  of  nations  respecting  blockade,  and  of 
the  rights  of  belligerents  and  neutrals,  as  affected  by  it^in  their  appli- 
cation to  circumstances  of  extreme  nicety  and  complication. 

Conformably  as  to  the  first  of  the  following  points  with  the 
opinion  of  the  learned  Judge  of  the  Court  of  Admiralty,  it  is  there 
laid  down : — 

1.  That  by  the  law  of  nations,  a  belligerent  power  shall  not  concede 
to  another  belligerent,  or  take  for  itself  the  right  of  carrying  on  com- 
mercial intercourse,  prohibited  to  neutral  nations ;  and  that  no  blockade 
can  be  legitimate  which  admits  to  either  belligerent  a  freedom  of  com- 
merce denied  to  the  subjects  of  states  not  engaged  in  the  war. 

2.  That  a  blockade,    modified    as    to   ingress   and  egress  by  the 
Orders  in  Council,  ordinances  and  ukase  of  the  belligerents  (t/),  as 

any  of  her  Majesty's  ships,  should  be  per- 

(«)  The  Shepherdess,  5  Rob.  262.  mitted  to  continue  her  voyage  to  any  port 
(#)  Manning's  Law  of  Nations,  p.  327.  _  not  blockaded ;"— of  the  corresponding  Or- 
(y)  In  this  case,  the  announcement  by  Sir  dinance  of  the  French  government,  also  of 
C.  Napier,  in  a  letter  dated  Keoge  Bay,  the  15th  April,  by  which  Russian  vessels 
llth  April,  1854,  of  his  intention  to  sail  for  bound  for  any  place  in  France  or  Algeria 
the  Gulf  of  Finland,  to  place  in  a  state  of  were  to  be  at  liberty  to  leave  any  Russian 
blockade  the  whole  of  the  Russian  ports  in  ports  in  the  Baltic  and  White  Sea  before  the 
the  Baltic,  and  in  the  Gulfs  of  Finland  and  15th  May,  and  pursue  their  voyage  and  re- 
Bothnia,  appears,  by  an  unfortunate  mis-  turn  to  any  port  not  blockaded; — of  a  further 
take,  to  have  been  considered  by  the  British  French  Ordinance  of  the  26th  of  April,  by 
minister  at  Copenhagen,  the  British  consul  which  instructions  were  given  to  French 
at  Memel,  and  by  the  Admiral  himself,  as  cruisers  to  allow  free  passage  to  all  Russian 
equivalent  to  an  actual  blockade  of  all  the  vessels  loaded  in  Russian  ports  on  French 
Russian  ports  in  those  seas.  Upon  the  pro-  account,  or  on  English  account,  for  English 
mulgation,  therefore,  of  the  Order  in  Coun-  ports  up  to  the  15th  May;  and  of  a  Russian 
cil  of  the  15th  of  April,  1854,  by  which,  after  ukase,  issued  on  the  ground  of  the  orders 
reciting  a  previous  order  of  the  29th  of  made  by  the  allied  powers,  by  which  six 
March,  exempting  Russian  vessels  in  British  weeks,  from  the  25th  of  April,  were  allowed 
ports,  or  on  their  voyage  to  British  ports,  to  English  and  French  vessels  in  Russian 
from  seizure,  it  was  provided  :  "  That  any  ports  in  the  Baltic,  for  taking  on  board  their 
Russian  merchant  vessel  which,  prior  to  the  cargoes  and  for  an  unobstructed  departure 
16th  of  May,  1854,  should  have  sailed  from  for  foreign  ports : — the  apparent  conflict  be- 
any port  of  Russia,  situated  either  in  or  tween  the  Admiral's  notification  of  his  in- 
upon  the  shore  or  coasts  of  the  Baltic  Sea,  tention,  the  construction  put  upon  it  by  the 
or  of  the  White  Sea,  bound  for  any  port  or  British  Minister  and  Consul,  and  the  letter 
place  in  her  Majesty's  dominions,  should  be  of  the  Authentic  Acts  of  the  belligerent 
permitted  to  enter  such  last-mentioned  port  governments,  had  caused  the  greatest  un- 
or  place,  and  to  discharge  her  cargo  and  certainty  to  prevail  respecting  the  actual 
afterwards  to  depart  without  molestation;  state,  more  especially  as  affecting  neutrals, 
and  that  any  such  vessel,  if  met  at  sea  by  de  facto  and  dejure,  of  the  alleged  blockade. 
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between  themselves,  fails  in  that  essential  quality  of  a  blockade,  the 
interdiction  of  trade  to  and  from  the  place  blockaded,  on  which  alone 
the  exceptional  illegality  at  such  place,  of  commerce,  not  in  itself  un- 
lawful between  neutral  and  belligerent,  depends. 

3.  That  even  if  a  blockade,  modified  to  a  limited  extent  as  between 
the  belligerents,  could  be  considered  valid  in  point  of  law  to  the  like 
extent  against  neutrals,  it  could  only  be   so   after  the  nature  of  the 
modification,  and  the  degree  of  liberty  permitted  by  it  to  the  trade  of 
neutrals,  had  been  defined  and  communicated  to  them. 

4.  That  although  notice  through  the  medium  of  general  notoriety 
of  a  blockade  de  facto,  will  be  presumed  against   the  master  of  an 
offending  vessel,  it  must  be  notice  of  such  a  character,  as  if  conveyed 
to  him  by  distinct  intimation  from  a  competent  authority,  would  have 
been  binding ;  and  that  where  notification  of  an  intention  only,  on  the 
part  of  the  Admiral  of  a  belligerent,  to  blockade  ports,  of  which  Riga 
was  one,  and  not  of  its  actual  blockade,  had  reached  the  place  at 
which  notice  through  the  medium  of  notoriety  was  alleged  to  have 
been  acquired,  and  such  notoriety  was  accompanied   by   reasonable 
grounds  of  doubt,  whether  a  blockade  known  to  be  relaxed  by  express 
arrangement  between  the  belligerent  states,  had  any  legal  existence, 
or  was  intended  to  be  enforced,  or  valid  against  neutrals, — no  such 
notice  could  be  inferred.     This  judgment  is  in  entire  accordance  with 
the  decisions  which  are  cited  in  support  of  it. 

"  A  blockade,"  said  Lord  Stowell,  in  the  case  of  the  Eolla  (z),  "  is  a 
sort  of  circumvallation  drawn  round  a  place,  by  which  all  foreign 
connexion  and  correspondence  are,  as  far  as  human  force  can  effect  it, 
entirely  cut  off.  It  is  intended  to  suspend  the  entire  commerce 
of  that  place,  and  a  neutral  can  no  more  be  permitted  to  assist  the 
traffic  of  exportation  than  of  importation. 

"The  notice,"  said  his  lordship,  (decreeing  restitution  of  the 
Heinrich  and  Maria  (a),  a  neutral  ship,  captured  for  an  alleged 
attempt  to  enter  the  port  of  Amsterdam,  to  which  a  blockade,  notified 
by  the  officer  in  command  of  the  blockading  squadron  as  extending  to 
all  the  Dutch  ports,  was  de  facto  confined,)  "is,  in  point  of  authority, 
illegal.  At  the  time  when  it  was  given  there  was  no  blockade  which 
extended  to  all  Dutch  ports.  A  declaration  of  blockade  is  a  high  act 
of  sovereignty,  and  a  commander  of  a  King's  ship  is  not  to  extend  it. 
The  notice  is  also,  I  think,  as  illegal  in  effect  as  in  authority.  It 
cannot  be  said  that  such  a  notice,  though  bad  for  other  ports,  is  good 
for  Amsterdam.  It  takes  from  the  neutral  all  power  of  election  as  to 
what  other  port  of  Holland  he  should  go  to,  when  he  found  the  port  of 
his  destination  under  blockade.  A  commander  of  a  ship  must  not 
reduce  a  neutral  to  this  kind  of  distress ;  and  I  am  of  opinion,  that  if 
the  neutral  had  contravened  the  notice,  he  would  not  have  been  subject 
to  condemnation."  And  again,  in  the  case  of  the  Eolla  (b),  "  All  that 


(z)  6  Rob.  372;  and  see  the  Frederick,  (a)  1  Rob.  148. 

Molke,  1  Rob.  87.    The  Betsey,  1  Rob.  93. 
The  Vrouw  Judith,  1  Rob.  151.  The  Success,          (6)  6  Rob.  372. 
1  Dods.  134. 
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is  necessary  to  make  a  notification  effectual  and  valid,  is,  that  it  shall  be 
communicated  in  a  credible  manner ;  because,  though  one  mode  may 
be  more  formal  than  another,  yet  any  communication  which  brings  it 
to  the  knowledge  of  the  party,  in  a  way  which  could  leave  no  doubt 
on  his  mind  as  to  the  authority  of  the  information,  would  be  that  which 
ought  to  govern  his  conduct." 


5.  Recent  Decisions. 

The  duty  of  a  master  to  whom,  upon  his  arrival  at  the  port  of 
loading,  notice  is  given  by  the  merchant  of  his  inability  to  provide  a 
cargo,  has  already  been  adverted  to  (c).  It  has  been  decided,  in 
recent  cases,  that  such  an  intimation  given  to  a  master,  during  the 
time  allowed  for  loading,  but  not  accepted  and  acted  upon  by  him 
as  a  renunciation  of  the  Charter-party,  is  not  a  breach  by  the  merchant 
of  his  contract  to  furnish  a  cargo  (d). 

It  was  held  also,  in  the  first  of  the  cases  last  referred  to  that  where 
by  the  terms  of  a  charter-party  between  British  subjects  its  perform- 
ance was  to  be  in  part  dispensed  with  in  the  event  of  war— the  war,  to 
produce  that  effect,  must  be  a  war  which  rendered  the  performance  of 
the  contract  by  them  unlawful ;  e.  g,,  a  war  between  England  and 
Russia,  not  one  between  Russia  and  Turkey. 

Although  contracts  which  cannot  be  performed  without  being  guilty 
of  the  unlawful  act  of  trading  with  the  King's  enemies  are  dissolved 
by  the  breaking  out  of  hostilities,  it  was  in  a  late  case  considered 
that  a  declaration  of  war  against  a  foreign  state  does  not  necessarily 
render  unlawful  the  performance  of  a  contract  by  a  British  subject 
within  its  territory.  "  The  cargo,"  it  was  observed  by  Lord  Campbell, 
u  which  he  has  contracted  to  supply,  may  have  been  purchased  before- 
hand by  him,  or  by  the  subject  of  a  friendly  or  allied  state,  in  either 
of  which  cases  it  may  be  meritorious  to  save  it  from  the  grasp  of  the 
enemy:"  and  on  these  grounds,  where  a  plaintiff,  who  was  the  master 
of  a  vessel  and  the  subject  of  a  friendly  and  neutral  state,  had  agreed 
by  charter-party  with  a  British  subject  to  proceed  to  Odessa,  and 
there  load  a  cargo  of  grain  to  be  provided  by  the  factors  of  the  defen- 
dant, a  plea  that  before  the  ship  arrived  at  Odessa,  and  before  the 
defendant  had  provided  or  purchased  any  cargo  to  be  loaded  on  board 
the  said  ship,  war  was  declared  against  Russia,  and  it  thereby  became 
impossible  for  him  to  perform  his  agreement  without  trading  with  the 
Queen's  enemies,  and  that  thereby  the  contract  became  and  was  wholly 


(e)  Ante,  p.  454.  152.  SC.  in  Exch.  Ch.,  31 L.  J.  C.  P.  284;  in 

(d)  Avery  v.  Bowden,  5  E.  &  B.  714;  in  which  it  was  held   that  a   cause  of  action 

Exch.  Ch.,  6  E.  &  B.  953.    Keid  v.  Hoskins,  arises  on  the  explicit  renunciation  of  a  con- 

5  E.  &  B.  729  ;  in  Exch.  Ch.,  6  E.  &  B .  953 ;  tract  by  the  person  bound  to  perform  it,  and 
2E.  &B.578;  Barrick  v.  Buba,  2  C.  B.  N.  the   acceptance   by   the   other  contracting 
S.  563.    And  see  Hochster  v.  Delatour,  2  E.  party    of   such    renunciation— though  the 

6  B.  678,  and  the  Danube  and  Black  Sea  time  for  performance  of  the  contract  has 
Railway  Company  v.  Xeuos,  11  C.  B.  N.  S.  not  arrived. 
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rescinded,  was  held  on  demurrer  to  be  no  answer  to  the  action  ('«).  In  a 
subsequent  case,  in  which  the  plea  alleged  that  the  plaintiff  and  defendant 
were  British  subjects ;  that  both  of  them  had  notice  of  the  war  between 
our  Queen  and  the  Emperor  of  Russia,  before  the  alleged  breach  of 
the  contract ;  that  Odessa,  the  agreed  port  of  loading,  was  within  his 
dominions ;  and  that  the  defendant  could  not,  without  trading  and 
corresponding  with  the  enemy,  have  procured  nor  the  plaintiffs  have 
received  a  cargo,  the  contract  was  held  to  have  been  dissolved. 
(f  Here  ''  said  Lord  Campbell,  "  the  defendant,  by  the  averment  in  his 
plea,  that  he  could  not  have  loaded  the  ship  without  trading  with  the 
enemy,  acquits  himself  of  all  blame.  He  negatives  the  supposition  that 
before  the  declaration  of  war  he  could  have  provided  a  cargo  for  the 
ship  from  Russian  subjects,  or  that  after  the  declaration  of  war  it 
would  have  been  possible  for  him  to  have  loaded  without  trading  and 
corresponding  with  the  enemy.  To  meet  the  possibility  that  a  cargo, 
the  property  of  British  subjects  or  of  our  allies,  might  have  been 
loaded  in  the  ship  after  the  declaration  of  war,  there  is  an  averment 
that  the  plaintiffs  could  not  have  received  a  cargo  on  board  without 
trading  with  the  enemy.  It  is  material  in  this  case,  that  the  owners 
of  the  ship  were  British  subjects.  It  therefore  was  the  duty  of  the 
captain  of  the  ship  as  soon  as  he  heard  of  the  declaration  of  war  to 
make  his  escape,  and  to  seek  a  place  of  safety,  instead  of  lingering 
at  Odessa  in  the  hope  of  obtaining  a  cargo,  although  he  might  safely 
have  done  so  if  he  had  not  been  a  British  subject,  and  the  ship  had 
been  neutral  proper ty"(/j. 

The  decision  in  the  former  of  these  cases  was  reversed  by  the 
Court  of  Exchequer  Chamber  in  a  judgment  delivered  by  Mr. 
Justice  Willes,  asserting  the  principle  that  the  object  of  war, 
being  as  much  to  cripple  the  enemy's  commerce  as  to  capture  his 
property,  a  declaration  of  war  imports  a  prohibition  of  commercial 
intercourse  with  the  inhabitants  of  the  enemy's  country,  and  renders 
such  intercourse,  except  with  the  licence  of  the  Crown,  illegal, 
and  that  all  contracts  having  such  intercourse  for  their  object 
are  dissolved.  "  In  ordinary  cases,"  said  the  learned  Judge,  after 
a  masterly  discussion  of  the  authorities  on  the  question  in  the 
Court  of  Admiralty,  the  Courts  of  Common  Law,  and  the 
Courts  of  the  United  States  of  America  (</),  "  the  more  convenient 


(e)  Esposito  v.    Bowden,   4  E.  and    B.  section  of  this1  chapter,  to  which  they  more 
963.     The    issue   of   fact,    "  impossible   or  appropriately  belong, 

not,"   without  trading   and  corresponding  (g)  Gist  v.  Mason,  1   T.    R.,    88.      The 

with  the  enemy,  was  afterwards  tried  before  Hoop,  1  Rob.  196.     Potts  v.  Bell,  8  T.  R., 

Baron  platt,  at  York,   and  evidence   given  548.      Bell    v.    Gilson,   1    B.   &    P.,    345. 

that  duties  of  export  would  become  due  to  Fartado  v.  Rodgers,  3  I3.&  P.,  198.  Touteng 

the  Russian  government  on   the  shipment.  v.  Hubbard,  3  B.  &  P.,  291.      Bowker  *>. 

The  jury,  under  the  direction  of  the  learned  Hodgson,   3  M.  &   S.,   270.      Atkinson  t>. 

Judge,    found    a    verdict    for    the    defen-  Ritchie,    10    East,     530.      The    Juffroow 

dant.  Catharina,  5  Rob.  140.  The  Madonna,  4  Rob. 

(f)  Reid    v.     Hoskins,     5     E.    and   B.  195.  Griswoldu.  Johnson  16,  Johnson  (U.S.) 
729.      It  has   been  thought   better  not  to  438.     The  St.  Lawrence,   1  Gallison  (U.S.) 
disturb  the  continuity  of  Lord   Tenterden's  467.     The  Joseph,   1  Gallison  (U.S.)  467. 
ext  by  introducing  these  cases  in  the  second  Kent's  Commentaries,  3rd.  vol.  4  Ed,,  p.  248. 

H  H 
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course  for  both  parties  would  seem  to  be,  that  both  should  be  at 
once  absolved,  so  that  each  one  becoming  aware  of  the  fact  of  a 
war,  the  end  of  which  cannot  be  foreseen,  making  the  voyage,  or  the 
shipment,  presumably  illegal  for  an  indefinite  period,  may  be  set  at 
liberty  to  engage  in  another  adventure  without  waiting  for  the  bare 
possibility  of  the  war  coming  to  an  end,  in  sufficient  time  to  allow  of 
the  contract  being  fulfilled,  or  some  other  opportunity  of  lawfully 
performing  the  contract  perchance  arising.  The  law  upon  this  subject 
was  doubtless  made,  according  to  the  well-known  rule,  to  meet  cases 
of  ordinary  occurrence,  and  in  times,  when  to  permit  trading  with  the 
enemy  even  through  neutrals,  was  the  exception,  not  the  rule.  These 
considerations  may  explain  the  origin  of  the  law  authoritatively  laid 
down  in  the  books,  as  to  war  at  once  working  an  absolute  dissolution 
of  the  contract.  We  are  of  opinion  that  for  a  British  subject  not 
domiciled  in  a  neutral  country,  which  the  defendant  cannot  be 
presumed  to  be,  to  ship  a  cargo  from  an  enemy's  port,  even  in  a  neutral 
vessel,  without  licence,  is  an  act,  primd  facie,  and  under  all  ordinary 
circumstances,  of  dealing  with  the  enemy,  and  therefore  forbidden  by 
the  law  ;  that  it  lies  on  the  person  alleging  it  to  be  legal,  to  establish 
the  fact ;  and  that  in  the  absence  of  proof  that  it  would  be  legal, 
neither  a  British  subject  nor  an  alien  friend  can  found  any  action 
upon  the  fact  of  its  not  having  been  performed.  The  Sovereign  of 
this  country  has  a  right  to  declare  war,  with  all  its  consequences, 
enforcing  or  mitigating  them  either  generally  or  in  particular  instances, 
as  may  be  thought  best  by  the  Government.  One  of  these  con- 
sequences, not  removed  or  dispensed  with  by  any  treaty,  by  order  in 
Council,  or  licence,  or  by  any  special  circumstances  of  necessity  in 
the  particular  case  is,  that  trade  and  dealing  with  the  enemy  are 
forbidden.  The  plea  alleges  that  the  contract  could  not,  from  the  time 
of  the  declaration,  have  been  fulfilled  without  such  dealing  or  trade. 
That,  as  we  have  already  shewn  on  grounds  not  considered  by  the 
Court  of  Queen's  Bench,  may  be  true.  If  it  may  be,  then  inasmuch 
as  the  law  justifies  what  it  commands,  and  inasmuch  as  it  effects  that 
purpose  by  dissolving  the  contract,  which  presumably  cannot,  within 
any  reasonable  time,  be  executed  without  dealing  and  trading  with  the 
enemy,  the  plea  founded  upon  that  state  of  the  law  is  sufficient  (A). 


(h)  Esposito  v.  Bowden  7  E.  &  B.,  763 ;  27  L.  J.  &  Q.  B.  17. 


CHAP.  I.]  Hiring  of  Seamen.  467 


PAKT    THE    FIFTH. 


OF  THE  HIRING  OF  MERCHANT  SEAMEN :  THE  EMPLOYMENT  OF  SEAMEN 
BY  THE  MONTH  OR  FOR  THE  VOYAGE;  THE  EARNING  AND  PAY- 
MENT  OF  WAGES;  THE  LOSS  AND  FORFEITURE  OF  WAGES;  AND 
THE  MODES  OF  ENFORCING  PAYMENT  OF  THEM  BY  THE  AID  OF 
COURTS  OF  JUSTICE. 


CHAPTER  I. 

OF  THE  HIRING  OF  SEAMEN ;  AND  HEREIN. 
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persons  authorized  to  procure  Seamen  for  Merchant  Ships,  p.  478. 

1.      Of  the  Hiring  of  Seamen  generally. 

SEAMEN  employed  in  merchant  ships  are  usually  hired  at  a  certain 
sum,  either  by  the  month  or  for  the  voyage.  In  the  former  case,  the 
amount  of  the  payment  that  may  be  earned  by  them  depends  upon 
the  length  of  the  voyage ;  in  the  latter,  it  is  fixed  invariably  without 
any  regard  to  the  duration  of  the  voyage.  In  the  fishing  trade,  par- 
ticularly the  whale-fishery,  and  in  private  ships  of  war,  the  seamen 
usually  serve  under  an  engagement  to  receive  a  certain  portion  of  the 
profits  of  the  adventure.  Such  an  engagement  is  rather  in  the  nature 
of  a  partnership  (a)  than  of  a  contract  of  hiring  and  service,  and  the 
objects  of  it  do  not  properly  fall  under  my  consideration.  An  engage- 
ment to  receive  a  certain  part  of  the  freight  to  be  earned  by  a 
merchant  ship,  which  seems  formerly  to  have  been  not  unfrequent,  is 
at  present  seldom,  if  ever,  made. 


(a)  But  not  one ;  see  Wilkinson  v.  Frazer,       Pott  v.  Eyton,  3  C,  B.  32. 
1  Esp.  182.    Dry  r.  Boswell,  1  Campb.  329. 
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2.     Of  Ships'  Articles — Regulations  respecting  them — of  2  Geo.  2, 
c.  36—2  Geo.  3,  c.  31—31  Geo.  3,  c.  39— and  37  Geo.  3,  c.  73. 

In  order  to  prevent  the  mischiefs  that  frequently  arose  from  the 
want  of  proper  proof  of  the  precise  terms  upon  which  seamen  engaged 
to  perform  their  service  in  merchant  ships,  it  was  enacted  by  a  statute 
made  in  the  early  part  of  the  reign  of  King  Georye  the  Second,  "  That 
it  should  not  be  lawful  for  any  master  or  commander  of  any  ship  or 
vessel,  bound  to  parts  beyond  the  seas,  to  carry  any  seaman  or 
mariner,  except  his  apprentice  or  apprentices,  to  sea,  from  any  port  or 
place  where  he  or  they  were  entered  or  shipt,  to  proceed  on  any 
voyage  to  parts  beyond  the  sea,  without  first  coming  to  an  agreement 
or  contract  with  such  seamen  or  mariners  for  their  wages;  which 
agreement  or  agreements  should  be  made  in  writing,  declaring  what 
wages  each  seaman  or  mariner  was  to  have,  respectively,  during  the 
whole  voyage,  or  for  so  long  a  time  as  he  or  they  should  ship  them- 
selves for  ;  and  also  to  express  in  the  said  agreement  or  contract,  the 
voyage  for  which  such  seaman  or  mariner  was  shipt  to  perform  the 
same ;"  under  a  penalty  of  51.  for  each  mariner  carried  to  sea  without 
such  an  agreement,  to  be  forfeited  by  the  master  to  the  use  of  Green- 
wich Hospital  (b).  This  agreement  was  to  be  signed  by  each  mariner 
within  three  days  after  he  should  have  entered  himself  on  board  the 
ship,  and  was,  when  signed,  conclusive  and  binding  upon  all  parties  (c); 
but  did  not  apply  to  a  British  seaman  entering  on  board  a  foreign 
ship,  in  a  British  port  (d).  A  subsequent  statute  extended  these  pro- 
visions to  all  his  Majesty's  colonies  in  America  (e).  The  statute 
required  the  agreement  to  be  signed  only,  and  did  not  require  it  to  be 
sealed.  And  at  the  trial  of  an  action  upon  the  case  brought  by  a 
mariner  for  his  wages  against  the  master  (a  form  not  applicable  by  the 
law  of  England  to  a  contract  by  deed),  at  which  it  appeared  that  seals 
were  affixed  to  the  names  of  the  plaintiff  and  other  mariners,  at  the 
foot  of  the  articles,  which  in  other  respects  were  in  the  usual  form  : 
the  learned  Judge  who  tried  the  cause  held  the  form  of  action  proper 
notwithstanding  the  seal  (/).  A  seal  alone  does  not  constitute  a  deed 
in  the  technical  language  of  our  law ;  delivery  as  a  deed  is  essential  to 
this  purpose ;  but  it  did  not  appear  that  this  instrument  either  had 
been,  or  was  intended  to  be,  so  delivered. 

By  another  statute  a  similar  agreement  in  writing  was  required  to 
be  signed  by  the  master  and  mariners  of  vessels  of  the  burthen  of  one 
hundred  tons  or  upwards,  employed  in  the  coasting  trade  from  any  port 
or  place  in  Great  Britain,  to  any  other  port  or  place  in  Great  Britain, 
and  going  to  open  sea  (g] ;  but  by  the  terms  of  that  statute,  the  con- 
tract was  to  specify  for  ivhat  time  or  for  what  voyage  or  voyages  the 
mariner  should  contract. 


(b)  2  Geo.  2,  c.  36,  s.  1,  made  perpetual          (d}  Dickman  v.  Benson,  3  Campb.  290. 
by  2  Geo.  3,  c.  31.    A  similar  agreement  is  (e)  2  Geo.  3,  c.  31,  s.  2. 

required  by  an  Act  of  Congress  of  the  United  (/)  Clement  v.  Gunhouse ;  at  Guildhall, 

States  of  America,  1790,  c.  29,  s.  1.  before  Chambre,  J.,  5  Esp.  N.  P.  C.  83. 

(c)  2  Geo.  2,  c.  36,  s.  2.  (#)  31  Geo.  3,  c.  39,  ss.  1,  2,  and  10. 
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The  statute  required  the  voyage  to  be  mentioned,  and  it  was  held, 
this  ought  to  be  done  with  as  much  precision  as  could  conveniently  be 
introduced,  and  so  as  to  give  the  mariner  due  notice  of  the  adventure 
on  which  he  embarked.  In  the  case  of  a  ship  bound  to  New  South 
Wales,  where  the  voyage  was  expressed  to  be  to  New  South  Wales 
and  India  or  elsewhere,  and  to  return  to  a  port  in  Europe,  Lord  Stowell 
thought  the  words,  or  elsewhere,  ought  not  to  be  taken  in  the  indefinite 
latitude  in  which  they  were  expressed,  but  must  receive  a  reasonable 
construction  conformable  to  a  certain  extent  to  the  necessities  of  com- 
merce, and  would  not  authorize  the  master  to  proceed,  as  in  fact  he 
had  done,  from  Port  Jackson  to  New  Zealand  in  search  of  a  cargo ; 
from  thence  to  Valparaiso,  and  Lima,  and  Otaheite,  and  back  to 
Sydney  Cove,  and  from  thence  to  Calcutta  (h).  And  in  another  case, 
where  the  voyage  was  expressed  to  be  from  London  to  Batavia,  to  any 
ports  and  places,  the  East  India  seas  or  elsewhere,  and  until  he*r 
final  arrival  at  any  port  or  ports  in  Europe,  it  appearing  to  have  been 
the  intention  of  the  owners  at  the  commencement  of  the  voyage,  that 
the  ship  should  return  from  India  to  Cowes,  and  there  receive  orders 
as  to  the  port  of  discharge ;  the  same  learned  Judge  considered  the 
description  of  the  voyage  much  too  general  to  answer  the  beneficial 
purposes  intended  by  the  statute  requiring  the  voyage  to  be  mentioned 
iu  the  contract,  and  thought  the  intention  to  come  to  Cowes  for  orders 
as  to  the  port  of  delivery,  ought  to  have  been  mentioned  (i). 

With  regard  to  ships  trading  to  the  West  Indies,  it  was  among  other 
things  enacted,  that  after  the  first  day  of  July,  1797,  every  seaman 
who  should  desert  at  any  time  during  the  voyage  either  out  or  home 
from  any  British  merchant  ship  trading  to  or  from  his  Majesty's 
colonies  and  plantations  in  the  West  Indies,  should,  over  and  above  all 
punishments,  penalties  and  forfeitures,  to  which  he  was  before  by  law 
subject,  forfeit  all  the  wages  he  might  have  agreed  for,  with,  or 
be  entitled  to,  during  the  voyage,  from  the  master  or  owner  of  the 
ship,  on  board  of  which  he  should  enter  immediately  after  such  de- 
sertion (&). 

3.  Regulations  respecting  them,  7  #8  Viet.  c.   112— of  13  #  14  Viet. 
c.  93—14  &  15  Viet.  c.  96— and  17  #  18  Viet.  c.  104. 

The  only  matters  required  to  be  specified  by  the  first  of  these 
Acts  of  Parliament  were  the  rate  of  wages  and  the  voyage.  Many 
special  stipulations  and  clauses  injurious  to  the  interests  of  the  seamen 
were,  however,  constantly  introduced  into  the  contracts  in  common 
use ;  and  the  general  structure  of  ship's  articles  had  become  so 
faulty  and  irregular,  that  Lord  Stowell,  in  a  suit  for  mariners'  wages, 
a  short  time  before  he  retired  from  the  Bench  of  the  Court  of  Admi- 
ralty, said,  that  "  it  would  take  him  a  very  inconvenient  time  to  point 


(7;)  The  Minerva,  1  Hagg.  374.  (&)  37  Geo.  3,  c.  73,  s.  1.  The  regulations 

(i)  The  George  Home,  1  Hagg.  370.    See  made  on  this  subject  in  France  are  mentioned 

The    Eliza,   1    Hagg.   182,    and   Countess  in  Valin's  Commentary  on  the  French  Ordin. 

of  Harcourt,  id.  p.  248.  torn,  1,  p.  535. 
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out  half  the  impertinences  with  which  they  were  stuffed,  and  which  it 
was  high  time  should  be  corrected  "  (/). 

A  remarkable  exposure  of  this  species  of  injustice  occurred  in 
the  case  of  the  Minerva  (m),  where  it  appeared  that  an  engage- 
ment to  submit  themselves  to  all  the  penalties  and  forfeitures  of  the 
37  Geo.  3,  c.  73,  (an  Act  passed  for  the  express  regulation  of  the 
West  India  trade,  in  which  a  prevailing  mischief  had  existed,  to 
which  strong  preventives,  confined  exclusively  to  that  commerce,  were 
opposed  by  the  Legislature,)  had  become  part  of  the  settled  printed  form, 
which  mariners,  unable  to  read  or  write,  were  required  to  execute. 

The  Court  of  Admiralty,  indeed,  at  all  times  asserted  its  right  to 
examine  whether  the  clauses  of  a  ship's  articles  were  reasonable,  and,  as 
such,  binding  on  the  mariners;  but  in  the  Courts  of  Westminster  Hall, 
stricter  principles  of  construction  obtained,  and  the  ignorance  and 
improvidence  of  seamen,  and  their  inability  to  appreciate  the  meaning 
and  effect  of  a  long  multifarious  instrument,  led  to  the  frequent  scandal 
of  cases  of  great  cruelty  and  injustice. 

In  the  reign  of  his  late  Majesty,  these  evils  attracted  the  attention 
of  the  Legislature ;  and  the  5  and  6  Win.  4,  c.  19  (?*),  which  recited 
and  repealed  all  the  previous  Acts  upon  this  subject,  was  passed. 

That  Act  was  repealed  by  the  "  General  Merchant  Seamen's  Act," 
7  &  8  Yict.  c.  112 ;  so  much  of  which  as  related  to  agreements  with 
seamen  was  repealed  by  the  "  Mercantile  Marine  Act,"  13  &  14  Viet. 
c.  93;  since  also  repealed  by  the  17  &  18  Viet.  c.  120,  the  greater 
part  of  its  provisions  having  been,  with  some  modifications,  re-enacted 
by  the  "Merchant  Shipping  Act,  1854,"  17  &  18  Yict.  c.  104. 

By  this  Act  it  is  enacted,  that  every  master  of  a  ship,  except  ships  of 
less  than  eighty  tons  registered  tonnage,  exclusively  employed  in 
trading  between  different  ports  on  the  coasts  of  the  United  Kingdom, 
shall,  on  carrying  any  seaman  to  sea  as  one  of  his  crew,  enter  into  an 
agreement  in  a  form  to  be  sanctioned  and  issued  by  the  Board  of 
Trade,  which  shall  be  dated  at  the  time  of  the  first  signature  thereof, 
be  signed  by  the  master  before  it  is  signed  by  any  seaman,  and  shall 
contain,  as  terms  thereof,  the  following  particulars  : — 

1.  The  nature,  and,  as  far  as  practicable,  the  duration  of  the  intended 
voyage,  or  engagement. 

2.  The  number  and  description  of  the  crew  (a  point  of  great  im- 
portance to  a  seaman  offering  himself  for  employment),  specifying  how 
many  are  engaged  as  sailors. 

3.  The  time  at  which  each  seaman  is  to  be  on  board,  or  to  begin  work. 

4.  The  capacity  in  which  each  seaman  is  to  serve. 

5.  The  amount  of  wages  which  each  seaman  is  to  receive. 

6.  A  scale  of  the  provisions  which  are  to  be  furnished  to  each  seaman. 

7.  Any  regulations  as  to  conduct  011  board,  and  as  to  fines,  short 
allowance  of  provisions,  or  other  lawful  punishments  for  misconduct, 

(/)  1  Hagg.  347.  2  Geo.  3,  c.  31 ;  31  Geo.  3,  c.  39;  45  Geo.  3, 
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which  have  been  sanctioned  by  the  Board  of  Trade  as  regulations 
proper  to  be  adopted,  and  which  the  parties  agree  to  adopt ;  and  shall 
be  so  framed  as  to  admit  of  stipulations,  to  be  adopted  at  the  will 
of  the  master  and  seaman  in  each  case,  as  to  advance  and  allotment 
of  wages ;  and  may  contain  any  other  stipulations  which  are  not  con- 
trary to  law  (o). 

With  respect  to  foreign-going  ships,  that  is,  ships  employed  in  trading 
or  going  without  the  following  limits,  that  is  to  say,  the  coasts  of  the 
United  Kingdom,  the  islands  of  Guernsey,  Jersey,  Sark,  Alderney, 
and  Man,  and  the  continent  of  Europe  between  the  River  Elbe  and 
Brest  inclusive,  every  agreement  must  be  signed  by  each  seaman,  in 
the  presence  of  a  shipping  master,  who  is  to  attest  the  signature  of  such 
seaman,  after  having  caused  it  to  be  read  over  and  explained  to  him,  or 
otherwise  ascertained  that  he  understands  it.  When  the  crew  is  first 
engaged,  it  is  to  be  signed  in  duplicate.  One  part  is  to  be  retained  by 
the  shipping  master;  the  other,  which  must  contain  a  place  or  form  for 
substitutes  or  persons  engaged  after  the  departure  of  the  ship,  is  to  be 
delivered  to  the  master.  The  agreement  with  substitutes  engaged  in 
the  place  of  seamen,  whose  services  are  lost  within  twenty-four  hours 
of  the  ship's  putting  to  sea,  may,  when  practicable,  be  made  before 
some  shipping  master  duly  appointed  as  provided  by  the  Act ;  and 
where  the  engagement  is  not  so  made,  the  master  shall,  before  he  puts 
to  sea,  if  practicable,  and  if  not,  as  soon  after  as  possible,  cause  the 
agreement  to  be  read  over  and  explained  to  the  seaman  before  "  some 
consular  officer,  officer  of  customs,  or  on  board  the  ship,"  and  the 
seaman  shall  thereupon  sign  the  same  in  the  presence  of  such  officer,  or 
some  other  witness,  who  shall  attest  his  signature  (p). 

Foreign-going  ships,  making  voyages  averaging  less  than  six  months 
in  duration,  may  have  running  agreements,  extending  over  two  or 
more  voyages,  and  terminating  on  the  next  following  30th  of  June  or 
31st  of  December,  or  first  arrival  of  the  ship  at  her  port  of  destination 
in  the  United  Kingdom  after  such  date,  or  the  discharge  of  cargo  con- 
sequent upon  such  arrival ;  and  the  master  of  every  foreign-going 
ship  for  which  such  agreement  is  made,  shall,  upon  every  return  to 
any  port  in  the  United  Kingdom,  before  the  final  termination  of  the 
agreement,  discharge  or  engage  before  the  shipping  master  any  seaman 
whom  he  is  required  by  law  (</)  so  to  discharge  or  engage.  With 
respect  to  home-trade  ships,  crews  or  single  seamen  may,  if  the  master 
thinks  fit,  be  engaged  or  discharged  before  a  shipping  master  in  the 
manner  directed  with  respect  to  foreign-going  ships,  and  the  master 
must,  in  every  case  in  which  the  engagement  is  not  so  made,  before 
the  ship  puts  to  sea,  if  practicable,  and  if  not  as  soon  afterwards  as 
possible,  cause  the  agreement  to  be  read  over  and  explained  to  each 
seaman,  who  shall  thereupon  sign  the  same  in  the  presence  of  a  witness, 


(o)  Sec.  149.     See  Appendix  of  Forms.       accessible  to  the  crew,  have  been  sanctioned 
With  and  without  reference  to  these  regu-       ^^^  Trade* 
lations,  forms  of  agreements,  to  be  made  (g\  gccs.  151   152. 


472  Hiring  of  Seamen.  [PARTY. 

who  shall  attest  his  signature  (r).  The  agreement  for  home-trade 
ships  may  be  made  with  the  seaman  by  the  owner,  and  for  service  in 
any  two  or  more  ships  belonging  to  him  (s). 

Legible  copies  of  these  agreements  (omitting  the  signatures)  are  to  be 
placed  on  board  in  such  a  manner  as  to  be  accessible  to  the  crew  (t) ; 
and  the  master  is  liable  to  heavy  penalties  who  fails  to  observe  the 
provisions  of  the  Act  respecting  them  (u*). 

Seamen  engaged  in  the  colonies  are  to  be  engaged  (subject  to  the 
same  rules  and  penalties  as  at  home)  before  a  shipping  master,  or 
officer  of  customs,  who  is  to  attest  the  fact  of  the  signature  having 
been  made  in  his  presence  (a?). 

And  no  seaman  is  to  be  shipped  at  a  foreign  port  without  the  sanc- 
tion of  the  consul,  to  be  endorsed  upon  the  agreement,  under  a  penalty 
of  twenty  pounds  (if). 

By  these  agreements,  called  "  the  ship's  articles,'1'  forms  of  which, 
applicable  to  "  foreign-going"  and  "home-trade"  ships,  are  sanctioned 
and  issued  by  the  Board  of  Trade,  the  mariners  engage  to  serve  on 
board  the  ship  on  the  voyage  therein  described,  to  conduct  themselves 
in  an  orderly,  faithful,  honest,  careful,  and  sober  manner ;  to  be  at  all 
times  diligent  in  their  respective  duties  and  stations,  obedient  to  the 
lawful  commands  of  the  master  in  everything  relating  to  the  ship  and 
her  materials,  stores,  and  cargo,  whether  on  board  the  ship,  in  boats, 
or  on  shore  (z). 

The  masters  of  foreign-going  ships,  within  forty-eight  hours  after  a 
ship's  arrival  at  her  final  port  of  destination  in  the  United  Kingdom, 
or  upon  the  discharge  of  the  crew,  whichever  first  happens,  are  bound 
to  deliver  such  agreement  to  the  shipping  master,  who  shall  give  to  the 
master  a  certificate  of  such  delivery,  without  which  no  officer  of 
customs  shall  clear  his  ship  inwards  (a)  ;  and  the  owners  or  masters  of 
home-trade  ships  of  more  than  eighty  tons  burden,  must  twice  in 
every  year  transmit  or  deliver  copies  of  all  such  agreements  entered 
into  by  them  during  the  preceding  six  months  to  a  shipping  master, 
who  shall  thereupon  give  to  such  owner  or  master  a  certificate  of  his 
having  done  so,  without  production  of  which,  no  tramire  or  other  docu- 
ment necessary  to  the  conduct  of  such  ship  can  be  obtained  (t). 

On  arrival  and  during  the  ship's  stay  at  a  foreign  port,  the  ship's 
agreement,  and  all  indentures  and  assignments  of  apprenticeship,  are 
to  be  deposited  with  the  British  consul,  or  if  in  a  British  colony,  with 
the  officers  of  customs,  to  be  kept  by  them  during  the  ship's  stay,  and 
returned  to  the  master  a  reasonable  time  before  his  departure;  and  they 
are  to  make  endorsements  thereon,  in  case  it  shall  appear  to  them  that 
the  laws  and  forms  have  been  in  any  respect  transgressed,  and  transmit 
copies  of  such  endorsements  to  the  registrar-general  of  seamen  (c). 


(r)  Sec.  155.  .      (y)  Sec.  160.     SeeFraser  v.  Hatton,  2  C. 

(*)  Sec,  150.  B.,  N.  S.     512. 

(0  Sec  166  (z)  ^ee  ^e  f°rms  in  the  Appendix. 

W I  See's  157-167.  ffl  fc5£ 

(*)  Sec.  159.  e    Sec.  279. 
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If  any  seaman  is  carried  out  to  sea  without  an  agreement  in  the  form 
and  manner  thus  prescribed  having  been  entered  into  with  him,  the 
master  in  the  case  of  a  foreign-going  ship,  and  the  master  or  owner  in 
case  of  a  home-trade  ship,  forfeits  the  sum  of  51.  (d).  If  he  neglect  to 
cause  the  agreement  to  be  posted  on  board  as  directed,  he  forfeits  the 
sum  of  51.  (e),  and  any  person  who  fraudulently  alters  or  assists  in 
altering  or  delivering  a  false  copy  of  any  agreement,  for  each  such 
offence  shall  be  deemed  guilty  of  a  misdemeanor  (/). 

In  the  case  of  all  British  foreign-going  ships,  in  whatever  part  of  her 
Majesty's  dominions  the  same  are  registered,  all  seamen  discharged  in 
the  United  Kingdom  shall  be  discharged  and  receive  their  wages  in 
the  presence  of  a  shipping  master  duly  appointed  under  the  Act, 
except  in  cases  where  some  competent  Court  otherwise  direct.  The  words 
here  printed  in  italics  formed  no  part  of  the  13  &  14  Viet.,  c.  93,  s.  96, 
for  which  this  has  been  substituted.  It  was  held,  however,  on  the 
earlier  Act,  in  the  case  of  the  Araminta,  1  Swab.  83.  that  payment 
to  seamen  by  ship-owners  before  a  shipping  master  was  no  satisfaction 
of  wages  pronounced  for  in  the  Court  of  Admiralty,  and  that  the 
proctor  for  the  successful  party  has  a  lien  on  the  sum  recovered,  for 
his  costs. 

Upon  the  discharge  of  a  seaman,  he  is  entitled  to  receive  from  the 
master  a  certificate  of  his  service  and  discharge,  specifying  the  period 
of  service  and  the  time  and  place  of  his  discharge,  which  certificate 
must  be  signed  by  the  master ;  and  if  the  master  refuse  to  give  such 
certificate,  he  incurs  for  every  such  offence  a  penalty  of  10/.  (g). 

The  master  also  to  whom  the  certificates  of  competency  or  service 
of  any  certificated  mate  has  been  delivered  is  bound  under  a  penalty 
of  20/.,  on  the  discharge  of  such  mate,  to  return  such  certificate  to 
him  (h). 

Every  shipping  master  is  empowered  to  hear  and  decide  any 
question  whatever  between  a  master  or  owner  and  any  of  his  crew, 
which  they  may  agree  in  writing  to  submit  to  him,  and  for  this 
purpose  to  examine  all  persons,  and  call  for  all  log-books,  papers,  or 
other  documents,  his  decision  being  binding  on  both  parties,  and  con- 
clusive as  to  their  rights  in  any  legal  proceeding  which  may  be  taken  (i). 

The  master  must,  within,  and  not  less  than  twenty-four  hours  before, 
paying  off  or  discharging  any  seaman,  deliver  to  him,  or  to  a  shipping 
master  if  he  is  discharged  before  one,  a  full  account,  in  a  form  sanc- 
tioned by  the  Board  of  Trade,  of  his  wages,  and  of  all  deductions  to  be 
made  therefrom  on  any  account  whatever  (k).  And  upon  the  comple- 
tion before  a  shipping  master  of  any  discharge  or  settlement,  the 
master  and  owner  and  each  seaman  shall  sign,  in  the  presence  of  such 
shipping  master,  and  to  be  attested  by  him,  a  mutual  release  of  all 
claims  in  respect  of  the  past  voyage  or  engagement,  in  a  form  to  be 
sanctioned  by  the  Board  of  Trade ;  and  such  release,  or  a  certified  copy 

(d)  Sec.  157.  (fl)  Sec.  172. 

Sec!  164.'  (*)  Secs-  173>  174'- 

Sec.  172.  (fc)  Sec.  171. 
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thereof,  under  the  hand  of  the  shipping  master,  shall  be  receivable  in 
evidence,  and  shall  operate  as  a  mutual  discharge  and  settlement  of  all 
claims  between  the  parties  (I). 

The  master,  upon  any  discharge  before  a  shipping  master,  must 
make  and  sign  in  duplicate,  in  a  form  sanctioned  by  the  Board  of 
Trade,  a  report  of  the  conduct,  character,  and  qualifications  of  the 
persons  discharged,  or  may  state,  in  a  column  to  be  left  for  the 
purpose,  that  he  declines  to  give  any  opinion  thereupon ;  and  the 
shipping  master  shall  retain  one  copy  of  such  report,  transmit  the 
other  to  the  registrar  of  seamen,  or  to  such  other  person  as  the  Board 
directs,  to  be  recorded,  and  give  to  or  endorse  upon  the  certificate  of 
the  seaman's  discharge,  if  he  requires  it,  so  much  of  such  report  as 
concerns  him  (m). 

Penalties  for  not  discharging  before  a  shipping  master,  and  for  not 
giving  an  account  of  wages  to  seamen,  are  imposed  upon  the  master ; 
and  for  not  appearing  to  give  evidence,  or  not  producing  papers,  upon 
the  owner,  agent,  master,  or  member  of  the  crew,  omitting,  when 
called  upon  by  the  shipping  master  so  to  do  (n) ;  and  any  person  who 
makes,  or  assists  in  making,  a  false  certificate  or  report  of  the  service, 
qualifications,  conduct,  or  character  of  any  seamen,  or  alters  it,  or 
makes  use  of  any  certificate  or  report  which  is  forged,  or  altered,  or 
does  not  belong  to  him,  will,  for  each  such  offence,  be  guilty  of  a  mis- 
demeanor (o). 

Whenever  a  ship  belonging  to  a  subject  of  the    United  Kingdom  is 
disposed  of  at  any  port  out  of  her  Majesty's  dominions,  the  master, 
(unless  the  crew,  in  the  presence  of  the  British  consul  or  vice-consul, 
or,  in  case  of  there  uot  being  any  such  consul  or  vice-consul,  then  in 
the  presence  of  one  or  more  British  resident  merchants  not  interested 
in  the  said  ship,  shall  signify  their  consent  in  writing  to  complete  the 
voyage,    if  continued,)    or   whenever   the   service  of  a   seaman   or 
apprentice   belonging  to  any  British  ship  shall  terminate  abroad,  is 
required  to  give  to  him  a  certificate  of  discharge,  and  to  a  certificated 
mate  his  certificate,  and  besides  paying  him  the  wages  to  which  he  is 
entitled  under  the  agreement,  either  to  provide  him  with  adequate 
employment  on  board  some  other  British  vessel  bound  to  the  port  from 
which  he  was  originally  shipped,  or  to  furnish  the  means  of  sending 
him  back  to  such  port,  or  to  some  port  in  the  United  Kingdom  as  shall 
be  agreed  upon,  by  providing  him  with  a  passage  homo,  or  depositing 
with  the  consul  or  vice-consul  such  a  sum  of  money  as  he  may  deem 
reasonably  sufficient  to  defray  the  expenses  of  his  subsistence  and  pas- 
sage ;    and  such  consular  officer  or  merchants  are  to  endorse  upon  the 
agreement  of  the  ship  which  the  seaman  or  apprentice  is  leaving,  the 
particulars  of  such  payment,  provision,  or  deposit ;  and  if  the  master 
neglects  to  do  so,  such  expenses,  when  defrayed,  are  declared  to  be  a 
charge  upon  the  ship  which  is  so  sold,  and  upon  the  owner  for  the  time 
being  thereof  (except  in  cases  of  barratry),  and  may  be  recovered 
against  such  owner  as  so  much  money  paid  and  expended  on  his  account, 

(/)  Sec.  171  (»)  Sees.  170—174. 

(m)  Sec.  176.  (o)  Sec.  176. 
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together  with  full  costs,  at  the  suit  of  the  consul  or  other  person  defray- 
ing such  expenses,  or  as  a  debt  due  to  her  Majesty,  in  case  the  same 
shall  be  allowed  to  the  consul  out  of  the  public  monies  ;  and  if  de- 
frayed by  the  seaman  or  apprentice,  shall  be  recoverable  as  wages  due 
to  him  (/?). 

4.  Provisions  for  the  protection  of  Seamen  and  the  preservation 
of  their  Health. 

The  stipulated  wages,  the  amount  of  which  the  Act  requires  to 
be  set  down  in  the  articles  against  the  name  of  every  seaman, 
are  not  the  only  compensation  provided  for  his  faithful  service. 
Regulations  are  prescribed  for  the  preservation  of  his  health  ;  his 
protection  in  case  of  accident  or  illness ;  his  fair  treatment  and 
personal  safety  at  home  and  abroad,  to  which  it  is  the  duty  of  the 
master  to  conform,  and  which  can  hardly  be  evaded  without  detection 
and  punishment. 

Great  mischiefs  having  arisen  from  masters  of  merchant  ships 
leaving  seamen  in  foreign  parts,  who  had  been  thus  reduced  to  distress, 
and  thereby  tempted  to  become  pirates,  or  otherwise  misconduct  them- 
selves, it  was  by  the  5  &  6  Wm.  4,  c.  19,  and  the  7  &  8  Viet.  c.  112, 
and  is  now  by  the  17  &  18  Viet.  c.  104,  enacted,  that  if  any  master  of  a 
ship  shall  force  on  shore  and  leave  behind,  or  otherwise  wilfully  and 
wrongfully  leave  behind,  on  shore  or  at  sea,  in  any  place  in  or  out  of 
her  Majesty's  dominions,  any  seaman  or  apprentice  belonging  to  his 
ship  before  the  return  of  such  ship  to  the  United  Kingdom,  or  before 
the  completion  of  the  voyage  or  voyages  for  which  such  person  shall 
be  engaged,  every  person  so  offending  shall  be  deemed  guilty  of  a 
misdemeanor  (q). 

It  is  further  provided,  that  the  master  shall  not  discharge  any  of  his 
crew,  in  any  place  situate  in  any  British  possession  abroad  (except 
the  possession  in  which  he  was  shipped),  without  the  sanction  in 
writing  to  be  endorsed  on  the  agreement  of  some  public  shipping 
master  or  other  officer  appointed  by  the  local  government  in  that 
behalf,  or  in  the  absence  of  such  functionary,  then  of  the  chief  officer 
of  customs  resident  at  or  near  the  place  where  the  discharge  takes 
place,  nor  at  any  other  place  abroad  without  the  sanction  in  writing 
of  the  British  consular  officer  there,  or  in  his  absence,  of  two  respect- 
able merchants  resident  there,  all  which  said  functionaries  and  mer- 
chants are  empowered  to  inquire  in  a  summary  way  into  the  grounds 
of  such  proposed  discharge,  by  examination  on  oath,  and  to  grant 
or  refuse  such  sanction  as  appears  to  them  to  be  just  (r).  And  no 
master  shall  leave  behind  at  any  place  abroad,  any  person  of  his  crew 
on  any  grounds  whatever,  without  previously  obtaining  a  certificate 
in  writing  from  such  functionary  or  merchant  endorsed  as  aforesaid, 

(/?)  Sec.  205.  the  necessity  of  obtaining  these  sanctions,  or 

(q)  Sec.  207.  limit  it  to  particular  ships  or  voyages:  see 

M  Sec.  207.      The  Board  of  Trade  may,  1Q  &  -,,  v.  .        o~       *7 

by  Regulations  duly  published,  dispense  with  13  &  14  Vict  C'  93>  S'  76' 
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stating  the  fact  and  the  cause  thereof,  whether  such  cause  be  unfitness 
or  inability  to  proceed  to  sea,  or  desertion,  or  disappearance,  and 
if  he  do  so,  he  is  for  each  default  to  be  deemed  guilty  of  a  misde- 
meanor (s). 

The  regulations  of  the  recent  statute  for  the  registration  of  seamen, 
for  the  preservation  of  their  health,  for  providing  them  with  medicines 
and  medical  advice,  in  case  of  sickness  or  accident,  have  already  been 
mentioned  (t).  The  quantity  of  provisions  each  seaman  is  to  receive 
per  day  is  now  required  to  be  specified  in  the  agreement,  and  if  that 
quantity  be  reduced  one-third  or  less,  he  is  to  receive  4d. ;  if  more 
than  one-third,  Sd.  per  day,  in  addition  to,  and  recoverable  as 
wages;  and  if  they  be  of  bad  quality  and  unfit  for  use,  Is.  a 
day  («). 

Such  are  the  principal  clauses  of  this  important  statute,  relating 
to  the  hiring  and  treatment  of  mariners.  It  contains  other  provisions, 
respecting  the  earning,  payment,  and  forfeiture  of  wages,  which  will 
be  noticed  in  the  following  chapters  of  this  part  ;  for  binding  and 
turning  over  parish  boys  as  apprentices  to  the  sea  service,  and  the 
registration  of  their  indentures  and  assignments,  as  well  as  those  of 
apprentices  not  bound  by  the  parish  (x) ;  for  the  keeping  a  list  or 
muster  roll  of  the  crew,  including  master  and  apprentices,  in  a  form 
prescribed  by  the  Act,  its  delivery  on  the  return  of  a  foreign-going 
ship,  or  half-yearly  if  a  home-bound  ship,  to  the  shipping  master  (?/), 
and  the  production  of  it,  as  well  as  of  the  ship's  articles  and  log-book 
by  the  master,  when  required,  to  officers  of  her  Majesty's  ships,  the 
collectors  or  chief  officers  of  the  customs  at  any  place  in  her  Majesty's 
dominions,  to  shipping  masters,  and  to  the  registrar  and  his  assistants 
in  the  "  general  register  of  the  merchant  seamen  "  (z). 

Any  two  justices  of  the  peace  residing  at  or  near  the  port  at  which 
any  ship  shall  arrive  have  power  to  hear  and  determine  all  claims, 
complaints,  and  disputes  between  masters  of  ships  and  their  appren- 
tices («).  And  any  master  refusing  to  send  on  shore,  in  charge  of 
the  mate  or  some  trustworthy  person,  any  apprentice  desirous  of 
complaining  to  a  justice  of  the  peace,  consular  officer,  or  naval  officer 
in  command  of  any  of  her  Majesty's  ships,  as  soon  as  the  service  of 
the  ship  will  permit  it,  is  liable  to  a  penalty  of  10?.  (£). 

5.    Verbal  agreement  for  Wages  not  absolutely  'void. 

The  statutes  do  not  render  a  verbal  agreement  for  wages 
absolutely  void ;  but  impose  a  penalty  on  the  master,  if  a  written 
agreement  is  not  made.  When  a  written  agreement  is  made,  it 
becomes  the  only  evidence  of  the  contract  between  the  parties ;  and  a 
mariner  cannot  recover  any  thing  agreed  to  be  given  in  reward  for  his 
service,  which  is  not  specified  in  the  articles :  this  has  been  decided 

(*)"Sec.  207.  (y)  Sees.  273—275. 

rt)  'Ante,  p.  147.  (z)  Sec.  13. 

(«)  Sec.  223.  (a)  Sec.  188. 

(ar)  Sees.  141—145,  (6)  Sec.  232. 
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with  respect  to  a  promise  to  pay  to  the  mate  of  a  ship  employed  in 
the  slave-trade,  the  average  price  of  a  slave  at  the  place  of  the  ship's 
destination  (c) ;  and  also  with  respect  to  a  promise  to  pay  to  a  sail- 
maker,  serving  in  a  ship  belonging  to  the  East  India  Company,  a 
monthly  sum  beyond  the  wages  mentioned  in  the  ship's  articles,  which 
had  been  signed  by  him  as  sail-maker  (d\ 

6.  Seamen  not  entitled  to  increased  Remuneration  for  extra* 
ordinary  Service. 

A  seaman,  who  has  engaged  to  serve  on  board  a  ship,  is  bound 
to  exert  himself  to  the  utmost  in  the  service  of  the  ship ;  and  therefore 
a  promise  made  by  the  master,  wlien  a  ship  was  in  distress,  to  pay  an 
extra  sum  to  a  mariner  as  an  inducement  to  extraordinary  exertion 
on  his  part,  was  at  a  trial  before  the  late  Lord  Kenyon  esteemed  to  be 
wholly  void  (e).  So  where  two  of  the  crew  deserted  in  the  course  of 
a  voyage,  and  the  master  having  in  vain  attempted  to  supply  their 
places  at  Cronstadt,  entered  into  an  agreement  with  the  rest  of  the 
crew  at  that  place,  to  divide  among  them  the  wages  of  the  deserters, 
if  he  should  not  be  able  to  procure  two  other  men  at  GottenburgJi, 
which  in  fact  he  could  not  do,  Lord  Ellenborough  decided  that  the 
engagement  was  wholly  void.  It  was  attempted  to  distinguish  this 
case  from  the  foregoing,  by  suggesting  that  the  agreement  was  made 
on  shore,  when  the  master  could  not  be  supposed  to  be  under  any 
restraint  or  apprehension,  and  not  at  sea,  in  a  moment  of  peril,  like 
the  former  case :  an  obvious  answer  to  this  would  be,  that  if  the 
master  had  not  been  apprehensive  of  further  desertion,  he  would  not 
have  made  such  a  promise ;  but  the  Chief  Justice  decided  the  case 
upon  the  general  ground.  "  There  was,"  said  his  lordship,  "  no  con- 
sideration for  the  ulterior  pay  promised  to  the  mariners,  who  remained 
with  the  ship ;  before  they  sailed  from  London,  they  had  undertaken 
to  do  all  they  could  under  all  the  emergencies  of  the  voyage ;  they 
had  sold  all  their  services  till  the  voyage  should  be  completed."  "The 
desertion  of  a  part  of  the  crew  is  to  be  considered  an  emergency  of 
the  voyage  as  much  as  their  death,  and  those  who  remain  are  bound 
by  the  terms  of  their  original  contract,  to  exert  themselves  to  the 
utmost  to  bring  the  ship  in  safety  to  her  destined  port"  (f). 

But  the  continuance  of  a  voyage  under  circumstances  in  which 
unusual  danger  of  life  (a  question  of  degree  for  a  jury)  from  inadequate 
equipment  or  unseaworthiness  would  be  incurred,  is  not  incumbent  on 
a  crew,  and  a  contract  for  an  increase  of  wages  between  the  master 


(c)  White  v.  Wilson,  2  Bos.  &  Pull,  116,  also  Thompson  v.  Havelock,  1  Campb.  527. 
and  the  Isabella,  2  Rob.  241.  Dafter  v.  Cresswell,  7  D.  &  R.  650  ;  Eng- 

(d)  Elsworth    and    Wife    v.   Woolmore,  land  v.  Davison,  11  Ad.  &  E.  856 ;  Harris 
Guildhall   Sitt.,    Dec.    1803,    before   Lord  v.  Carter,  23   L.  I.,    2  B.   205  ;   and   the 
Alvanley,  Ch.  J.     There  is  a  note  of  this  Araminta,  1    E.  &  A.  224 ;  but  see  Yatcs 
case  in  Mr.  Espinasse'sN.  P.  C.  vol.  5,  p.  84.  v.  Hall,  where  the   service   for  which  ad- 

(e}  Harris  u.  Watson,  Peake's  N.  P.  C.  72.  ditional  wages  were  contracted  for  was  of 

and  Harris  v.  Carter,  23  L.  I.,  2  B.  295.  an  unusual  and  exceptional  character,  viz., 

(/)  Stilk  v.  Myriek,  2  Campb.  317.   See  becoming  an  hostage. 
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and  mariners  was  held  binding,  the  jury  having  found  that  it  was  un- 
reasonable for  the  vessel,  one  of  1,045  tons,  to  proceed  to  sea,  on  a 
voyage  from  Port  Philip  in  Australia,  to  Bombay,  with  a  crew  of  only 
nineteen  hands  (g). 

In  the  case  of  Carter  v.  Hall  (A),  Lord  Ellenborough  held  that  a 
purser's  steward  on  board  a  King's  ship  could  not  recover  wages  from 
the  purser,  on  an  implied  contract  for  his  services,  he  being  a  person 
known  in  the  service  and  receiving  pay  from  the  Crown,  although 
proof  was  given  that  it  was  usual  for  pursers  to  allow  their  stewards 
an  annual  salary. 

In  Clutterbuck  v.  Coffin  (i),  the  plaintiff,  at  the  request  of  the 
defendant,  a  captain  in  the  Royal  Navy,  agreed  to  enter  on  board  his 
ship  as  captain's  cook,  the  defendant  undertaking  to  pay  him  wages 
over  and  above  the  government  pay,  to  which  the  rating  would  entitle 
him.  The  plaintiff  having  performed  the  service,  it  was  held,  that 
there  was  a  sufficient  consideration  to  enable  him  to  bring  an  action 
for  such  wages. 

This  case,  it  will  be  observed,  differs  from  others  above  cited,  in  the 
circumstance  that  in  them  the  contracts  were  made  by  persons  who 
were  not  at  the  time  competent  to  contract,  having  already  bound 
themselves  to  give  their  entire  services  under  a  prior  existing  con- 
tract : — here  there  was  an  agreement  for  service  entered  into  while  the 
plaintiff  was  in  another  employment,  and  perfectly  free  to  contract  in 
the  manner  he  did.  There  being  no  plea  but  non  assumpsit,  the 
objection  to  the  contract,  on  the  ground  of  illegality,  was  not  open  to 
the  defendant. 

In  this,  as  in  all  other  cases,  an  engagement  for  service,  made  in 
contravention  of  the  rules  of  the  common  or  statute  law,  will  be 
void  (&). 

7.  Provisions  of  17  fy  18  Viet.,  c.  104,  for  the  licensing  by  the  Board  of 
Trade  of  persons  authorized  to  procure  Seamen  for  Merchant  Ships. 

"We  have  seen  that  to  guard  the  mariner  from  the  frauds  to  which 
he  was  exposed,  through  the  cupidity  of  dishonest  persons,  the  Board  of 
Trade  is  empowered  to  license  persons  to  engage  seamen  and  apprentices 
for  service  in  merchant  ships  (l)9  and  it  is  enacted  that  no  person,  unless 
duly  licensed  under  this  Act,  or  the  owner  or  master  or  mate  of  a  ship, 
or  some  person  who  is  bond  fide  the  servant  and  in  the  constant 
employ  of  the  owner,  or  a  shipping  master,  shall  procure  seamen  for  a 
ship  in  which  he  is  not  interested  (m) ;  that  no  person  interested  in  a 

(g)  Hartley  v.  Ponsonby,  7  E.  &  B.  872 ;  held  liable  to  the  whole   costs  incurred  in 

26  L.  I.  2  B.  232;  and   see   the  Mobile,  the  Admiralty  Court.     See  also  Frazer  v. 

Swab.  256— in  which  it   was  held  that  a  Hatton,  2  C.  B.  N.  S.  512. 

tender  to  the  seamen  of  the  wages  stipu-  (K)  2  Starkie,  861. 

lated  in  their  articles  on  condition  of  their  (i)  4  Scott,  N.  R.  509. 

executing  a  release  of  all  claims,  including  (k)  The  Vanguard,  6  Rob.  207. 

promissory  notes,  on  which  the  seamen  in  (/)  17  &  18  Viet.  c.  104,  s.  146. 

the  case  of  Hartley  v.  Ponsonby,  afterwards  (  m)  Sec.  147. 
recovered,  was  insufficient.  The  owners  were 
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ship  shall  knowingly  receive  any  seaman  hired  to  serve  therein,  contrary 
to  these  provisions  (n),  and  that  every  person  guilty  of  such  offences 
shall,  on  conviction  thereof,  for  every  seaman  or  apprentice  so  engaged 
or  supplied,  forfeit  a  sum  not  exceeding  201.  (o).  The  like  penalty,  in 
addition  to  the  forfeiture  of  his  licence,  is  imposed  on  any  licensed 
person  employing  an  unlicensed  person  to  engage  seamen  (p). 

The  like  penalty  is  also  imposed  on  any  person,  not  being  in  her 
Majesty's  service  or  duly  authorized  by  law,  going  on  board  a  mer- 
chant vessel  before  her  arrival  in  dock,  or  at  her  place  of  discharge, 
without  permission  of  her  master,  who  is  authorized  to  take  any 
person  so  offending  into  custody,  and  deliver  him  to  a  constable  to  be 
taken  before  a  magistrate  and  dealt  with  according  to  the  Act  (</). 
Persons,  who  on  board  a  ship,  within  twenty- four  hours  of  her  arrival, 
shall  solicit  any  seaman  to  become  a  lodger  at  the  house  of  any  person 
letting  lodgings  for  hire,  or  remove  his  effects  from  the  ship,  except 
under  his  personal  direction,  or  withoujt  permission  of  the  master,  shall, 
for  every  such  offence,  forfeit  the  sum  of  51.  (r).  And  by  demanding 
or  receiving  remuneration  for  the  board  of  sailors  for  a  longer  period 
than  is  due,  and  by  neglecting  to  return  monies  or  effects  belonging  to 
them,  a  penalty  of  10/.  is  incurred  (s).  And  it  is  enacted  that  the 
word  seaman  in  the  Act  shall  include  every  person  (except  masters, 
pilots,  and  apprentices  duly  indentured  and  registered)  employed  or 
engaged  in  any  capacity  on  board  any  ship  (£). 


(»)  Ibid.  (r)  Sec.  238. 

(o)  Ibid.  (s)  Sees.  235,  236. 

(p)  Ibid.  (t)  Sec.  2. 
( g)  Sec.  237. 
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CHAPTER  II. 


OF  THE  EARNING  AND  ATMENT  OF  WAGES;  AND  HEREIN, 

(Sir.)    1.   When  the  whole  Wages  are  to  le  paid,  p.  480. 

2.  Cases  in  which  a,  Part  only  is  to  be  paid. — Service  not  wholly  performed  by 

reason  of  Death,  Shipwreck,  or  abandonment  of  the  Voyage,  p.  481. 

3.  The  Time  at  which  Payment  is  to  be  made,  p,  493. 

4.  Advance  and  Allotment  Notes. — Savings'  Banks  for  Seamen,  p.  496. 

5.  Wages  and  Effects  of  deceased  Seamen^  p.  497. 

I  PROPOSE  in  the  present  chapter  to  consider,  FIRST,  the  cases  in  which 
the  whole  wages  agreed  to  be  given  to  seamen  are  to  be  paid  ;  SECONDLY, 
the  cases  in  which  a  part  only  is  to  be  paid ;  and  LASTLY,  the  time  at 
which  the  payment  is  to  be  made.  All  that  is  said  in  this  and  the 
following  chapter  respecting  seamen  is  to  be  understood  of  all  the 
officers  in  the  ship,  except  the  master,  and  of  him  also,  if  the  subject  is 
not  inapplicable  to  his  situation  and  character. 

1.    When  the  wliole  Wages  are  to  he  paid. 

First,  it  is  obvious,  that  a  seaman  who  has  faithfully  performed 
his  service  on  board  a  ship  during  the  whole  period  of  the  intended 
voyage,  is  entitled  to  receive  the  whole  of  the  stipulated  reward,  if 
110  disaster  has  rendered  his  service  useless  or  unproductive  to  his 
employer.  Andfas  a  seaman  is  exposed  to  the  hazard  of  losing  the 
reward  of  his  faithful  service  during  a  considerable  period  in  certain 
cases,  so  on  the  other  hand  the  law  gives  him  his  whole  wages,  even 
when  he  has  been  unable  to  render  his  service,  if  his  inability  has 
proceeded  from  any  hurt  received  in  the  performance  of  his  duty, 
or  from  natural  sickness  happening  to  him  in  the  course  of  the 
voyage  (a).*  And  if  a  master,  in  violation  of  his  contract,  discharges 
a  seaman  $rom  the  ship  during  a  voyage,  the  seaman  will  be  entitled 
to  his  full  wages  up  to  the  prosperous  determination  of  the  voyage, 
deducting,  if  the  case  require  it,  such  sum  as  he  may  in  the  meantime 
have  earned  in  another  vessel  (b).  The  French  ordinance  adds,  that 

(a)  Lawsof01eron,art.  6  &  7  ;  of  Wisbuy,  of  Paul  v.  Eden'  in  the  King's  Bench,  Easter 

art.  19 ;  of  the  Hanse  Towns,  art.  39  &  45  ;  Term,  25  Geo.  3. 

same  of  the  year  1614,  tit.  14,  art.  1;  French  (5)  Robinet  v.   The  ship  Exeter,  2  Rob. 

Ordin.  liv.  3,  tit.  4.     Des  Loyers  des  Mate-  261.      The   Beaver,   3    Rob.  92;    Roccus, 

lots,  art.   11;    Code    de    Com.      art  262.  not.    43;    Old   Hanseatic   Ordinance,    art. 

Chandler  v.   Grieves,   2  Hen.    Black.  606,  42 ;    Hanseatic  Ordinance  of  1614,  tit.  3, 

note  (a)  ;  and  by  Lord  Mansfield  in  the  case  art.  7. 
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in  such  cases  the  master  shall  not  charge  the  owners  with  the  pay- 
ment (c).  A  seaman  is  to  be  found  with  provisions  as  long  as  he 
remains  on  board,  and  is  willing  to  do  his  duty ;  if  there  be  a  want  of 
sufficient  provisions,  it  is  a  sufficient  justification  for  his  leaving  the 
vessel,  and  will  not  deprive  him  of  his  right  to  his  wages  (d\ 

Since  the  earlier  editions  of  this  Treatise,  the  novel  case  has  been 
presented  to  the  Court  of  Admiralty  of  a  woman  applying  for  wages  for 
service  performed  on  board  a  ship.  The  claim  was  made  for  work  in 
two  capacities  ;  one  as  cook  and  steward,  the  other  as  keeper  of  the 
ship  and  her  stores,  in  harbour  or  dock  ;  the  claimant  had  acted  also 
as  mariner  in  a  great  degree.  After  the  performance  of  the  service, 
payment  was  resisted,  on  the  ground  of  the  sex  of  the  applicant.  The 
learned  Judge  who  presides  in  that  Court  said,  that  the  material  point 
for  the  Court  to  look  to,  was  the  work  done  ;  for  supposing  an  infor- 
mality in  the  mode  of  hiring,  still,  if  the  work  had  been  done,  and  pro- 
perly done,  it  entitled  the  performer  to  the  common  remuneration  for 
such  employment  (e). 

In  the  discussion  of  the  cases  that  arose  on  the  detention  of  the 
British  ships  in  Russia  by  the  Emperor  Paul,  in  the  year  1800,  it  was 
admitted  in  both  Courts,  that  in  the  ordinary  case  of  an  embargo,  a 
seaman  hired  by  the  month)  and  remaining  with  the  vessel,  has  a  right 
to  his  wages  during  the  embargo,  if  the  ship  afterwards  perform  her 
voyage  and  earn  her  freight  (/).  The  circumstances  of  that  detention 
were  very  peculiar.  The  cases  will  be  more  fully  stated  when  I  come 
to  the  consideration  of  the  loss  of  wages  (g), 


2.    Cases  in  which  a  Part  only  is  to  be  paid. — Service  not  wholly  per- 
formed  by  reason  of  Death,  Shipwreck,  or  abandonment  of  the  Voyage. 

Secondly,  it  was  determined  before  the  passing  of  the  repealed 
statutes,  by  which  the  service  of  seamen  in  merchant  ships  was  regu- 
lated, that  a  seaman,  who  was  impressed  from  such  a  ship  into  the 
royal  service,  was  entitled  to  receive  a  proportion  of  his  wages  up  to 
the  time  of  impressing,  the  ship  having  afterwards  arrived  in  safety  at 
her  port  of  discharge  (li).  It  has  also  been  since  decided,  that  he  was 
entitled  to  no  more  (i).  The  first  of  those  statutes  expressly  provided, 
that  a  seaman  belonging  to  any  merchant  ship,  who  entered  into  the 
service  of  his  Majesty  on  board  any  of  his  Majesty's  ships,  should  not 
for  such  entry  forfeit  the  wages  due  to  him  during  the  term  of  his 
service  in  the  merchant  ship,  nor  should  such  entry  be  deemed  a 


(c)  Liv.  3,  tit.  4,   Layers  des  Matelots,  (/)  Beale  v.  Thompson,  3  Bos.  &  Pull, 
art.  10  ;  and  also  the  Code  de  Com.  art.,270.  405,  and  4  East,  546. 

(d)  The  Castilia,  Stewart,  1  Hagg.  Ad.  (g)  Chap.  3  of  this  part,  sec.  2. 

Rep.  59.    See  also  The  Eliza,  Ireland,  id.  p.  (h)  Wiggins  v.  Ingledon,  2  Lord  Raym. 

186.  1211. 

(e)  The  Jane  and  Matilda,   Chandler,   1  (i)   Clements  v.  Mayhorn,  in  the  .King's 
Hagg.  Ad.  Rep.  187.  Bench,  Trinity  Term.  24  Geo.  3. 

I  I 
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desertion  (/c).  It  has  also  been  decided,  that  a  seaman  belonging  to  a 
privateer,  who  was  to  have  a  certain  share  of  prizes  in  lieu  of  wages, 
and  who  had  engaged  to  serve  full  six  months  on  pain  of  forfeiting 
such  share,  did  not  lose  his  share  of  a  prize  taken  while  he  was  in  the 
privateer,  by  being  afterwards  impressed,  and  then  accepting  the 
bounty,  and  entering  on  board  one  of  his  Majesty's  ships  before 
the  expiration  of  the  six  months  (I).  But  entering,  or  being  impressed 
into  the  King's  service,  was  considered  not  to  give  the  mariner  an 
absolute  right  to  his  wages  up  to  the  time,  nor  place  him  in  a  better 
condition  as  to  such  wages,  than  he  would  be  if  he  had  remained 
on  board  the  ship;  and,  therefore,  if  the  ship  were  afterwards 
captured,  he  lost  his  wages  in  common  with  those  whom  he  left 
behind  (m). 

By  the  7  &  8  Yict.  c.  112,  it  was  enacted,  that  nothing  in  that  Act 
or  in  any  agreement  should  prevent  any  seaman  entering  into  the 
naval  service  of  her  Majesty,  nor  should  such  entry  into  the  naval 
service  of  her  Majesty  be  deemed  a  desertion,  or  incur  any  penalty 
or  forfeiture  whatever,  either  of  wages,  clothes,  or  effects,  or  other 
matter  or  thing  (n).  And  that  when  any  seaman  should  quit  a  mer- 
chant ship  in  order  to  enter  into  the  naval  service  of  her  Majesty,  and 
should  thereupon  be  received  into  such  service  (not  having  previously 
committed  any  act  amounting  to  and  treated  by  the  master  as  deser- 
tion), he  should  be  entitled  immediately  upon  such  entry  to  the 
delivery  up  of  his  register  ticket,  and  of  all  his  clothes  and  effects  on 
board  such  merchant  ship,  and  to  receive  from  the  master  the  pay- 
ment of  the  proportionate  amount  of  his  wages  up  to  the  period  of 
such  entry,  either  in  money,  or  by  a  bill  on  the  owner  of  such  mer- 
chant ship ;  all  which  register  ticket,  clothes,  effects,  money,  and  bill, 
such  master  was  required  to  deliver  up  to  him  accordingly,  under  a 
penalty  of  20/.  for  any  refusal  or  neglect,  to  be  recovered  with  full 
costs  of  suit ;  but  that  in  case  the  master  had  no  means  of  ascer- 
taining the  balance  due,  he  should  deliver  to  the  seaman  a  certificate 
of  the  period  of  his  services  and  the  rate  of  wages  he  was  entitled  to, 
producing  at  the  same  time  to  the  commanding  or  other  officer  of  her 
Majesty's  ship  the  agreement  entered  into  with  the  seaman  for  the 
voyage,  and  the  master  was  thereupon  entitled  to  receive  from  the 
officer  in  command  of  her  Majesty's  ship  a  certificate  of  such  entry 
endorsed  on  the  agreement,  as  proof  that  the  master  had  not  parted 
with  the  seaman  contrary  to  the  provisions  of  the  Act  (o). 


(&)  2  Geo.  2  c.  36,  s.  13.  And  see,  as  to  exemptions  from  it  by  statute, 

(I)   Paul  v.  Eden,  in  the  King's  Bench,  13  Geo.  2,  c.  17 ;    4  Geo.  3,  c.  100 ;    14 

Easter  Term,  25  Geo.  3.  Geo.  3,  c.  78 ;  50  Geo.  3,  c.  108;  5  &  6  Win. 

(m)  Anon,    2   Campb.   320,   note.      On  4,  c.  24  ;  10  &  11  Viet.  c.  30;  16  &  17  Viet, 

the   subject  of  impressment,    see   Poster's  c,  69,  and  16  &  17  Viet.  c.  73. 

Crown   Law,    154.     Rex  v.   Tubbs,  Cowp,  (n)  Sec.  50. 

517.     Ex  parte  Fox,  5  T.  R,  276.      Hex  (o)  7  &  8  Viet.  c.  112.  s,  51.     But  an 

v.  Douglas,  5  East,  477.     Ex  parte  Lans-  apprentice  may  not  enter  the  Queen's  ser- 

downe,  5  East,  38.     Ex  parte  Chalacombe,  vice  without  the  consent  of  his  master;  anrt 

13   East.   550,   note.       Burrow's   case,   14  if  he  do  so,  and  the  master  allow  him  to 

East,  346.    Ex  parte  Young,  9  East,  466.  continue,  such  master  is  entitled  to  any 
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But  so  much  of  this  section  as  requires  the  proportionate  amount  of 
the  wages  due  to  any  seaman  who  quits  his  ship  to  enter  into  her 
Majesty's  naval  service  to  be  paid  to  him,  has  been  repealed,  and  the 
master  of  the  ship  is  now  required  to  pay  the  same  in  money  or  by 
bill  at  sight ;  if  in  money,  to  the  officer  in  command  of  the  Queen's 
ship,  to  be  credited  to  such  seaman  in  the  muster  book  of  such  ship;  if 
by  bill  upon  his  owner,  to  send  the  bill  to  the  Accountant-General  of 
the  Navy,  to  be  credited  to  the  account  of  the  seaman,  but  not  to  be 
paid  to  him  until  the  time  at  which  he  would  have  been  entitled  to 
receive  the  same,  if  he  had  remained  in  the  service  of  the  ship  which 
he  has  so  quitted  (p). 

If  it  becomes  necessary,  in  consequence  of  any  seaman  so  quitting 
his  ship,  for  the  safety  and  proper  navigation  of  the  ship,  to  engage  a 
substitute  at  higher  wages,  the  difference  is  to  be  paid  to  the  master 
or  purser  of  the  ship  which  the  seaman  has  quitted,  by  the  Accountant- 
General  of  the  Navy,  upon  the  certificate  of  the  Registrar  of  the  High 
Court  of  Admiralty  in  England  (<?). 

If  a  seaman  falls  sick  and  dies  during  the  voyage,  the  laws  of 
Oleron  (r),  of  Wisbuy  (s)  and  of  the  Hanse  Towns  (£),  direct  that  his 
wages  shall  be  paid  to  his  heirs,  in  general  words,  without  distinction 
as  to  the  terms  upon  which  he  was  hired :  and  it  is  not  clear  whether 
the  payment  thus  directed,  is  to  be  understood  of  a  sum  proportionate 
to  the  time  of  his  service,  or  of  the  whole  sum  that  would  have  been 
earned  if  he  had  lived  to  the  end  of  the  voyage.  The  French  ordi- 
nance distinguishes  between  the  case  of  a  hiring  by  the  month,  and  a 
hiring  for  the  voyage ;  and  in  the  first  case  directs  the  pavment  of 
wages  up  to  the  day  of  the  death  of  the  seaman  :  in  the  last  case,  it 
directs  the  payment  of  half  the  stipulated  sum,  if  a  seaman  dies  on  the 
voyage  outward,  and  the  whole  if  he  dies  on  the  voyage  homeward  (u). 
A  similar  rule  has  been  laid  down  in  the  case  of  hiring  by  the 
voyage,  in  the  ordinance  of  the  Emperor  Charles  the  Fifth  (#), 
which  regulated  the  commerce  of  the  Low  Countries  ;  and  Chirac  and 
Valin  (y)  say,  that  the  same  rule  was  established  by  the  Consolato  del 
Mare. 

There  is  no  general  decision  on  this  subject  in  our  law  books ;  but 
the  Legislature  appears  to  have  considered  that  some  wages  might  be 
owing  to  seamen,  who  died  in  the  course  of  a  voyage  (2) ;  and  in  the 
case  which  I  am  about  to  quote  it  seems  to  have  been  admitted, 
that  the  representatives  of  a  seaman  hired  by  the  month  would  be 
entitled  to  a  proportion  of  wages  to  the  time  of  his  death.  The  facts 
of  the  case  referred  to  were  very  peculiar,  and  the  decision  turned 


balance  of  prize  money  and  wages  that  may  art.  13  and  14.    The  same  rule  ig  laid  down 

be  payable  to  sucb  apprentice  until  the  ex-  in  tlie  Code  de  Com>>  which  also     •  eg  hftlf 

piration  of  his  apprenticeship.     (Sec.  45.)  the  wages  if  the  mariner  dies  at  the  outward 

(p)  17  &  18  Viet.  c.  104,  s.  215.  port>  art>  265. 

(r)  Art'.  ?!7'  219'  (<r)  Cleirac  on  Art<  7  of  laws  of  Oleron' 

(s)  Art.  19.  (#)  Oa  the  French  Ordinance,  ubi  supra. 

(*)  Art.  45.  (2)  37  Geo.  3,  c,  73,  s.  7,  and  6  Geo.  4, 

(»)  Liv.  3,  tit.  4,  Layers  des  Matelots,  c.  107,  s.  15. 
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upon  them.  Before  the  passing  of  the  statute  (a),  which  limited  the 
wages  to  be  given  to  persons  for  navigating  a  ship  back  from  the 
West  Indies  to  this  country,  one  Cutter  was  hired  as  second  mate  on  a 
voyage  from  Jamaica  to  Liverpool ;  and  at  Jamaica  the  master  sub- 
scribed and  delivered  to  him  the  following  note : — (( Ten  days  after 
the  ship  G.  P.}  myself  master,  arrives  at  Liverpool,  I  promise  to  pay 
Mr.  T.  Cutter  the  sum  of  thirty  guineas,  provided  he  proceeds,  con- 
tinues, and  does  his  duty  as  second  mate  in  the  said  ship,  from  hence 
to  the  port  of  Liverpool.  Kingston,  July  31st,  1793."  The  ship 
sailed  from  Kingston  on  the  2nd  of  August,  and  arrived  at  Liverpool 
on  the  9th  of  October.  Cutter  went  on  board  the  31st  of  July,  sailed 
in  the  ship,  and  proceeded,  continued,  and  did  his  duty  as  second 
mate  until  his  death,  which  happened  on  the  20th  of  September.  It 
was  proved  that  the  wages  usually  paid  to  a  second  mate  of  a  ship  on 
such  a  voyage,  if  hired  by  the  month  out  and  home,  were  41.  per 
month;  that  when  seamen  were  shipped  by  the  run  from  Jamaica  to 
England,  a  gross  sum  was  usually  given  ;  and  that  the  usual  length 
of  a  voyage  from  Jamaica  to  Liverpool  was  about  eight  weeks.  The 
executrix  of  Cutter  brought  an  action  against  the  master,  and  it  was 
contended  on  her  behalf,  that  she  ought  to  recover  a  proportion  of  the 
wages  for  that  part  of  the  voyage  that  he  lived,  and  served  on  board 
the  ship.  The  Court  of  King's  Bench,  before  which  this  question 
was  brought  for  decision,  directed  inquiry  to  be  made  as  to  the  usage 
among  merchants,  &c.,  in  cases  of  this  kind  ;  but  no  satisfactory  in- 
formation being  obtained  as  to  the  usage,  although  such  notes  had 
been  often  given,  the  Court,  upon  consideration  of  the  particular 
terms  of  the  note,  and  of  the  great  excess  of  the  sum  to  be  paid  to 
Cutter,  if  he  had  performed  the  whole  voyage  according  to  those 
terms,  above  the  usual  rate  of  wages  upon  a  monthly  hiring,  decided 
that  nothing  was  payable  for  the  partial  service ;  declaring,  at  the  same 
time,  that  if  the  plaintiff  could  have  proved  a  usage  to  pay  a  propor- 
tional sum  in  similar  cases,  their  decision  would  have  been  conformable 
to  the  usage  (6). 

In  a  subsequent  case  also,  it  was  taken  for  granted,  that  some  wages 
were  due  to  the  mate  of  a  West  India  ship,  who  had  died  on  the  home- 
ward voyage.  The  master  had,  in  pursuance  of  the  directions  of  the 
statutes  before-mentioned  (c),  paid  to  the  receiver  of  the  sixpenny 
duty  for  Greenwich  Hospital  the  sum  of  91.  as  the  full  amount  of  the 
wages  due.  The  administratrix  of  the  deceased  contending  that  more 
than  91.  was  due,  brought  an  action  against  the  master,  who  insisted 
that  as  he  had  accounted  upon  oath  according  to  the  directions  of  the 
statute,  the  amount  of  the  sum  due  could  not  be  questioned  in  such  an 
action,  but  he  must  be  sued  for  the  penalty  given  by  the  statute,  if 
his  account  was  false.  But  the  Chief  Justice  of  the  Court  of  Common 
Pleas  (Sir  James  Mansfield),  before  whom  the  case  was  tried,  and 
afterwards  the  whole  Court,  held  that  the  statute  did  not  deprive  the 


(a)  37  Geo.  3,  s.  73,  c.  3.  (c)  37  Geo.  3,  c.  73,  s.  7,  and  6  Geo.  4, 

(b)  Gutters  Powell,  6  T.  Rep.  K.  B.  320.      c.  107,  s.  15. 
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administratrix  of  her  right  to  sue  the  master  for  all  that  was  justly 
due  beyond  the  sum  paid  to  the  officer,  and  as  the  jury  had  found  251. 
to  be  due,  she  was  allowed  to  recover  161.  (d). 

By  the  law  of  England,  as  by  the  Marine  Law,  the  payment  of 
wages  was,  until  recently,  generally  dependent  upon  the  payment  of 
freight :  if  the  ship  has  earned  its  freight,  the  seamen  who  have  served 
on  board  the  ship  have  in  like  manner  earned  their  wages.  And 
as,  in  general,  if  a  ship  destined  on  a  voyage  out  and  home  has 
delivered  her  outward-bound  cargo,  but  perishes  in  the  homeward 
voyage,  the  freight  for  the  outward  voyage  is  due,  so  in  the  same  case 
the  seamen  are  entitled  to  receive  their  wages,  for  the  time  employed 
in  the  outward  voyage  and  the  unloading  of  the  cargo,  unless  by  the 
terms  of  their  contract  the  outward  and  homeward  voyages  are  con- 
solidated into  one  (e).  And  if  a  ship  sails  to  several  places,  wages  are 
pavable  to  the  time  of  the  delivery  of  the  last  cargo.  Upon  the 
same  principle,  where  money  had  been  advanced  to  the  owners  in  part 
of  the  freight  outward,  and  the  ship  perished  before  her  arrival  at  the 
port  of  delivery,  it  was  held  that  the  seamen  were  entitled  to  wages 
in  proportion  to  the  money  advanced  (/).  If,  as  sometimes  happens, 
a  charter-party  be  so  framed  as  to  exclude  the  owners  from  demanding 
freight  for  the  carriage  of  the  outward-bound  cargo,  unless  the  ship 
brings  back  her  homeward  cargo  in  safety,  it  seems  that  such  a 
special  agreement,  whereby  the  owners  consent  to  relinquish  a  benefit 
to  which  they  are  entitled  by  the  general  principles  of  law,  ought  not 
to  affect  the  seamen,  or  deprive  them  of  their  general  right,  unless 
they  also  by  the  terms  of  their  contract  make  the  like  engagements  on 
their  part.  Indeed,  it  was  once  decided  in  the  Court  of  Admiralty 
that  the  seamen,  who  had  navigated  a  ship  chartered  by  the  East 
India  Company,  and  which  had  delivered  her  outward-bound  cargo 
in  the  East  Indies,  but  was  lost  in  the  homeward  voyage,  were  en- 
titled to  recover  wages  for  the  outward  voyage  from  the  master,  al- 
though the  owners  had  covenanted  with  the  Company  not  to  demand 
any  freight  beyond  the  impress  money,  of  which  the  seamen  had 
received  their  share,  unless  the  ship  returned  home  in  safety ;  and  al- 
though the  mariners  themselves  had  given  bonds  to  the  master  to  the 
same  effect  with  regard  to  their  wages  (g).  And  Chief  Justice  Holt 
is  said  to  have  decided  a  cause  tried  before  him  in  the  same  manner  (h). 
But  this  decision  of  the  Court  of  Admiralty  is  reported  to  have  been 
disapproved  of  by  the  House  of  Lords,  who,  in  a  case  arising  out  of  it 
between  the  master  and  the  owners,  gave  liberty  to  the  parties  to 
appeal  to  the  Delegates  against  the  decision  (i).  Indeed,  I  am  at  a 

(d)  Armstrong  v.  Smith,  1  Bos.  &  Pull.  when  the  ship  sailed  until  she  was  lost  with 
N.  R.  299.  all  hands,  his  representatives  were  held  en- 

(e)  Anonymous,!  Lord  Ray  m.  639,  739;  titled   to  recover   against   the   owners  his 
12  Mod.  4U8;    Ordin.  of  Rotterdam,  art.  wages  up  to  the  time  of  the  loss.     Hawkins 
214;  2  Magens,  113.     The  rule  that  freight  v.  Twizell,  5  E.  &  B.  833,  25  Ld.  2  B.  160. 
is  the  mother  of  wages  does  not  apply  to  the  (^)  Anon.  2  Show.  283 

master  of  a  ship.     King  „.  Glover,  2  (g}  Buck  ^  Rawlin        l  Bro>  p.  C<  m 

Rip.  206;   and,   therefore,   where  a  master  ;,'  _,        ,        _,.  .. .    '  __        „_., 

engaged  for  a  voyage  at  10/.   per  month,  (*)  Edwards  t>.  Child,  2  Vern.  ,27. 

continued  to  act  as  master  from  the  time  (0  Buck  v.  Rawlinson,  1  Bro,  P.  C.  102. 
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loss  to  find  any  principle  upon  which  the  Court  of  Admiralty  could 
have  held  these  bonds  to  have  been  void,  and  have  thought  the  sea- 
men entitled  to  more  than  a  proportion  of  the  advance  money,  unless 
the  bonds  were  deemed  to  have  been  obtained  by  oppression  or  fraud. 
It  has  of  late  years  been  usual  to  stipulate  by  express  terms  in  the 
articles  of  agreement  signed  by  the  seamen  employed  in  such  ships, 
that  in  case  the  ship  shall  by  the  danger  of  the  sea,  or  any  other  acci- 
dent whatsoever,  be  disabled  or  lost  during  the  voyage  for  which  she 
is  destined,  so  that  she  do  not  return  to  and  arrive  at  the  port  of 
London,  the  seamen  shall  not  receive  or  claim  any  farther  wages  than 
the  impress  money  paid  to  them  in  advance,  notwithstanding  the  ship 
shall,  at  any  time  before  her  being  so  disabled  or  lost,  have  broke  bulk, 
or  delivered  any  goods,  at  any  port  or  place  whatsoever.  And  there 
is  no  instance  of  a  claim  made  by  the  seamen  against  the  terms  of  this 
clause  in  the  articles. 

By  articles  of  agreement,  in  the  form  usual  before  the  recent  Act, 
and  containing  the  common  stipulation,  that  "  no  seaman  should  de- 
mand or  be  entitled  to  his  wages,  or  any  part  thereof,  until  the 
arrival  of  the  said  ship  at  her  above-mentioned  port  of  discharge  and 
her  cargo  delivered ;"  it  was  stated  that  the  ship  was  bound  for  the 
ports  of  Madeira,  any  of  the  West  India  islands  or  Jamaica,  and  to 
return  to  London  ;  and  in  consideration  of  the  monthly  or  other  wages 
therein  mentioned,  the  seamen  severally  undertook  to  perform  the 
above-mentioned  voyage,  and  the  master  agreed  with  and  hired  them 
for  the  said  voyage.  The  ship  sailed  from  London  with  a  full  cargo 
for  Madeira^  and  delivered  it  there,  and  took  in  a  full  cargo  of  wine ; 
and  sailed  for  the  West  Indies.  Part  of  the  wine  was  delivered  at 
Dominica,  and  another  part  at  Kingston  in  Jamaica,  and  at  this  latter 
place  the  ship  took  in  some  government  stores  for  Port  Antonio  in 
Jamaica,  which  she  delivered  there,  and  then  proceeded  to  Martha 
Bray,  in  the  same  island,  where  she  delivered  the  remainder  of  the 
wine,  and  took  in  her  cargo  for  London ;  for  which  place  she  soon 
afterwards  sailed,  but  was  lost  on  the  voyage  home.  One  of  the 
seamen,  who  had  been  hired  at  monthly  wages,  brought  an  action, 
contending  that  the  voyage  was  divided  into  three  distinct  parts,  viz., 
Madeira,  the  West  Indies,  and  home ;  and  that,  as  freight  had  been 
earned  for  the  two  first  parts,  he  was  entitled  to  his  wages  up  to  the 
time  of  the  ship's  departure  from  Martha  Bray.  But  the  Court,  hold- 
ing that  the  port  of  discharge  mentioned  in  the  articles  meant  London, 
determined  that  by  reason  of  the  special  stipulation  he  could  recover 
nothing  (k). 

From  this  doctrine  the  Court  of  Admiralty,  assuming  all  such 
clauses  to  be  the  result  of  an  unconscientious  (/)  advantage  taken  of 


(*)  Appleby  t>.  Dods,  8  East,  300.  As  to  3  Hagg.  Ad.  "Rep.  ICO,  where  a  clause, 

claims  for  wages  on  a  quantum  meruit,  see  usual  in  the  Baltic  trade,  that,  in  case  the 

Eaken  v.  Thorn,  5  Esq.  6.  Hillyard  v.  ship  should  winter  abroad,  on  account  of 

Mount,  3  C.  &  P.  93.  White  v.  Mattison,  the  ice,  the  officers  and  men  agreed  to  ac- 

2  Starkie,  325.  Jesse  v.  Roy  1.  C.  M.  &  R,  cept  half  wages,  was  upheld  by  Sir  John 

316.  Nicholl. 

(/)  But   see   the    cage  of  the    Hoghton, 
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the  ignorance  or  the  necessities  of  the  seamen,  resolutely  withheld  its 
countenance,  and  Lord  Stowell,  in  the  case  of  the  Juliana  (m),  most 
emphatically  expressed  his  condemnation  of  it.  The  facts  of  that  case 
were  as  follow :  William  Lattimore,  a  seaman,  was  hired  in  August, 
1820,  to  proceed  at  certain  wages  on  board  the  Juliana  from  Ports- 
mouth  on  a  voyage  to  New  South  Wales,  Batavia,  Bengal,  and  back  to 
London.  She  accordingly  sailed  with  a  cargo  of  convicts  to  the  river 
Derwent  in  New  South  Wales,  arrived  and  landed  them  there,  took 
on  board  live  stock  and  salt  provisions,  and  sailed  to  Port  Jackson, 
where  she  delivered  that  cargo  ;  and  then  sailed  to  Batavia,  where  she 
took  in  a  cargo  of  poultry,  which  she  partly  delivered  at  Minto, 
and  then  sailed  to  Serampore,  where  she  delivered  the  remainder  and 
took  in  sugar  for  England,  and  various  goods  for  Calcutta,  at  which 
place  she  discharged  the  latter  goods  and  took  in  other  articles  for 
England.  In  the  month  of  December,  1821,  she  arrived  in  the 
Downs,  where,  having  struck  on  the  Kentish  Knock,  she  was  wrecked, 
and  every  soul  on  board  perished  except  Lattimore  and  another,  who 
were  picked  up  by  a'  fishing-boat.  It  was  admitted  that  freight  to  the 
amount  of  3,OQO/.  at  least  had  been  earned,  and  that  during  the  whole 
of  the  voyage  the  seaman  well  and  ably  performed  his  duty ;  but  his 
claim  for  wages  was  met  by  alleging  the  stipulation  in  the  articles, 
"  that  no  officer  or  seaman  should  demand  or  be  entitled  to  his  wages, 
or  any  part  thereof,  until  the  arrival  of  the  ship  at  the  above-men- 
tioned port  of  discharge,  and  her  cargo  delivered ;"  and  it  was  further 
pleaded  that  by  the  above-mentioned  port  of  discharge  was  meant 
and  intended  the  port  of  London,  and  that  the  ship  was  totally  lost, 
together  with  her  cargo,  on  her  return  to,  and  before  her  arrival  in, 
London,  and  before  any  part  of  her  cargo  had  been  delivered. 

Lord  Stowell,  after  an  elaborate  review  of  the  decisions  upon  this 
question,  and  particularly  that  of  Lord  Holt,  in  the  case  of  Edwards 
v.  Child  (n),  expressed  himself  as  follows :  "  This  Court  certainly 
does  not  claim  the  character  of  a  Court  of  general  Equity,  but  it  is 
bound,  by  its  commission  and  constitution,  to  determine  the  cases 
submitted  to  its  cognizance  upon  equitable  principles,  and  according 
to  the  rules  of  natural  justice.  How  far  a  Court  of  Law  would  limit 
its  views  of  the  question  to  the  letter  of  the  contract,  and  leave  these 
improvident  men  to  find  their  way,  in  a  Court  of  Equity,  out  of  a 
bargain  which  that  Court  has  deemed  unreasonable,  when  it  appeared 
in  another  form  substantially  the  same,  I  am  not  enabled  to  pronounce. 
There  are  those  who  might,  perhaps,  lament  if  this  humble  class  of 
suitors  were  compelled  to  a  pilgrimage  through  a  second  Court.  This 
Court  is  not  disposed  to  put  that  burthen  upon  them :  it  will,  as  far 
as  it  can,  protect  these  illiterate  and  inexperienced  persons  against 
their  own  ignorance  and  imprudence.  And  I  confess  I  feel  disposed 
to  do  so  more  in  the  case  of  these  articles  then  in  the  case  of  articles 
and  bonds;  because  I  think  it  much  more  probable  that  covenants, 


(m)  2  Dods.  Ad.  Rep.  510.     See  a!so  the       1  Hagg.  22.     The  Lady  Durham,  3  ib.  196. 
Sidney  Cove,  2  Dods.    13.     The  Neptune,  (n)  Ante,  p.  455. 
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bearing  hard  upon  them,  should  slip  unnoticed  into  articles  which 
they  execute  as  mere  formal  instruments  of  course,  than  into  bonds, 
which  are  instruments  of  rare  occurrence  to  them,  and  by  which  their 
curiosity  would  naturally  be  excited  and  alarmed  I  may  add,  that 
the  terms  in  which  the  stipulation  appears,  might  probably  be  under- 
stood by  the  mariners,  as  they  are  actually  understood  by  the  Courts 
of  Scotland  (o),  to  signify  only  a  postponement  of  the  payment,  not  a 
privation  of  the  title  which  the  law  had  guaranteed  to  them.  The 
words  are  sufficiently  satisfied  by  that  interpretation,  and  I  infer  from 
the  present  case  that  the  mariners  so  understood  them  ;  otherwise 
they  might  be  charged  with  a  want  of  that  good  faith  with  which  they 
have  a  right  to  be  credited,  if  they  were  now  resisting  a  claim  which 
they  fully  understood  and  admitted  at  the  date  of  the  agreement.  I 
reject  this  article  of  the  allegation,  and  shall,  of  course,  proceed  upon 
the  summary  petition  ;  and,  if  it  be  duly  supported  by  proof,  shall 
feel  myself  bound  by  law,  authority,  and  justice,  to  pronounce  for  the 
wages  on  the  outward  voyages." 

The  principles  upon  which  this  judgment  proceeded  have  been 
repeatedly  avowed  and  acted  upon  in  the  Courts  of  the  United  States. 
It  is  cited  by  Judge  Story  (p)  and  Chancellor  Kent  (g),  with 
approbation,  as  deciding  "  that,  where  a  voyage  is  divided  by  various 
ports  of  delivery,  a  proportional  claim  for  wages  attaches  at  each  of 
such  ports;  and.  that  all  attempt  to  evade  or  invade  that  title,  by 
renunciations  obtained  from  the  mariners  without  any  consideration, 
by  collateral  bonds,  or  by  contracts  inserted  in  the  body  of  the 
shipping  articles,  are  ineffectual  and  void." 

The  possibility  of  reconciling  this  judgment  with  the  principles  of 
construction  by  which  the  Courts  of  Common  Law  are  governed, 
became  the  subject  of  discussion  before  the  Court  of  Exchequer,  in 
the  case  of  Jesse  v.  Roy  (r).  It  was  an  action  brought  by  the 
administrator  of  a  deceased  seaman,  for  one  moiety  of  a  share  of  a 
cargo  of  sperm  oil,  on  articles  of  agreement,  whereby  the  deceased 
agreed  to  serve  on  board  the  ship  Royalist,  bound  from  London  to 
the  South  Seas,  on  a  whaling  adventure,  and  to  return  therewith  to 
London,  where  the  voyage  was  to  end.  The  articles  contained  a 
stipulation,  "  That  no  one  of  the  officers  and  crew  shall  demand  or  be 
entitled  to  his  share  of  the  net  proceeds  of  the  said  cargo  until  the 
arrival  of  the  said  ship  or  vessel  at  London,  and  her  cargo  shall  be 
then  sold  and  delivered,  and  the  money  for  the  same  actually  received 
by  the  owner ;  nor  unless  he  shall  have  well  and  truly  performed  the 
above-mentioned  voyage,  according  to  the  true  intent  and  meaning  of 


(o)  Commentaries  on  the  Law  of  Scot-  rules  of    maritime    law  ;    or    if   he   have 

land,  vol.  i.  p.  515.  chartered  his  ship  to  take   a  freight  at  a 

(p)  American  edition  of  this  work,  p.  448.  foreign  port,  and  none  is  to  he  earned  on  the 

"  If,"  says  Judge   Story,    "  the  voyage  or  outward  voyage  ;   in    all    these   cases   the 

freight  be  lost   by  the   negligence,   fraud,  mariners  are  entitled  to   wages,   notwith- 

or  misconduct  of  the  owner  or  master,  or  standing  no  freight  has  been  earned."     The 

voluntarily   abandoned    by   them  ;    if  the  Saratoga,  2  Gallison  (American  Rep.)  175. 
owner  have  contracted  for  freight  upon  terms  (q)  Kent's  Commentaries,  Edin.  edit.  188 . 

or  contingencies  differing  from  the  general  (r)  4  Tyrw.  626     1  C.  M.  &  K.  316. 
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the  articles."  A  cargo  of  oil  was  procured,  but  the  ship  was  after- 
wards condemned  in  a  foreign  port,  and  the  cargo  transhipped  and 
despatched  in  another  vessel,  on  board  which  the  seaman  was  return- 
ing home  when  he  died.  Lord  Lyndhurst,  C.  B.,  in  the  course  of  the 
case,  which  was  twice  argued,  directed  the  attention  of  the  counsel 
for  the  plaintiff  to  the  question,  whether  the  words  "  until  the  arrival 
of  the  said  ship  at  London,"  might  not  be  construed  as  merely  regu- 
lating the  time  and  place  of  payment,  and  not  as  a  condition  pre- 
cedent ;  and  his  lordship  said  that  the  decisions  to  that  effect,  of  the 
Courts  in  America  (s)  which  had  been  cited  in  the  argument,  were 
entitled  to  great  consideration. 

The  Court,  however,  finally  decided  that  the  plaintiff  could  not 
recover  on  the  articles. 

This  difference  has  since  been  composed  by  the  Legislature  ;  it 
having  been  enacted,  by  the  o  &  6  Wm.  4,  c.  19,  s.  5,  the  7  &  8  Yict. 
c.  112,  s.  5,  the  13  &  14  Viet,  c.  93,  s.  53,  and  now  by  the  17  &  18 
Viet.  c.  104,  That  no  seaman,  by  reason  of  any  agreement,  shall 
forfeit  his  lien  upon  the  ship,  or  be  deprived  of  any  remedy  for  the 
recovery  of  his  wages,  to  which  he  would  otherwise  have  been 
entitled ;  and  that  every  stipulation  inconsistent  with  that  Act,  where- 
by any  seaman  consents  to  abandon  his  right  to  wages  in  the  case  of 
the  loss  of  the  ship,  or  to  abandon  any  right  which  he  may  have  or 
obtain  in  the  nature  of  salvage,  shall  be  inoperative  (t). 

If,  after  the  hiring  of  seamen,  the  owners  of  a  ship  do  not  think 
proper  to  send  her  on  the  intended  voyage,  the  seamen  are  to  be  paid 
for  the  time  during  which  they  may  have  been  employed  on  board  the 
ship  (w).  If  they  sustain  any  special  damage  by  breaking  off  the 
contract,  it  seems  reasonable  also  that  they  should  recover  such 
damage  by  an  action  upon  the  agreement.  And  it  is  enacted,  that 
any  seaman  who,  having  signed  an  agreement,  is  discharged  before 
the  commencement  of  the  voyage,  or  before  one  month's  wages  are 
earned,  without  fault  on  his  part  justifying  such  discharge,  and  without 
his  consent,  shall  be  entitled  to  receive  from  the  master  or  owner,  in 
addition  to  any  wages  he  may  have  earned,  due  compensation  not 
exceeding  one  month's  wages,  and  to  be  recovered  as  wages,  for  the 
damage  thereby  caused  to  him  (a;).  The  French  ordinance  also  directs 
the  payment  of  wages  for  the  time  employed  in  equipping  the  ship  in 
two  other  cases  (?/),  which  I  do  not  find  mentioned  in  the  more  ancient 


^  (*)  Kent's  Commentaries,  Edinburgh  edi-  («)  Wells  v.  Osman,  2  Lord  Raym.  1044. 

tion,  p.  188,  and  the  cases  cited  in  the  notes  And  a  mariner,  discharged  from   a   vessel 

of  Judge  Story  to  the  American  edition  of  after  the  articles  had  been  signed,  but  bc- 

this  work,  p.  448.  fore  the  commencement  of  the  voyage,  was 

(0  Sec.  182.     By  the  Merchant  Shipping  considered  by  the  present  learned  Judge  of 

Act  Amendment  Act,  1862, 25  &  26  Viet.  c.  the  Court  of  Admiralty  entitled  to  prosecute 

63,  s.  182,  this  section  is  not  to  apply  to  the  in  that  Court  a  suit  for  wages,  the  voyage 

case  of  any  stipulation  made  by  the  seamen  for  which  he  was  engaged  not  having  been 

belonging  to  any  ship,  which  according  to  abandoned.     The   City   of   London,  1   W. 

the  terms  of  the  agreement  is  to  be  employed  Rob.  p.  31. 

on  salvage  service,  with  respect  to  the  re-  (a?)  16  &  17  Viet.  c.  104,  s.  167. 

muneration  to  be  paid  to  them  for  salvage  (y)  Liv.  3,  tit.  4,  Layers  des  Matelots 

services  to  be  rendered  by  such  ship,  to  any  art.  4&  5;  Code  de  Com.  art.  253. 
other  ship  or  ships. 
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sea  laws ;  these  are,  the  prohibition  of  commerce,  by  the  government 
of  the  country  to  which  the  ship  belongs,  with  the  country  to  which  it 
is  destined  (which  must  always  take  place  if  a  war  happens  between 
the  two  countries),  and  an  embargo  imposed  in  the  lading  port.  The 
latter  case  does  not  in  general  dissolve  the  contract  between  the 
owners  and  the  merchant  by  the  law  either  of  France  or  England,  as 
I  have  already  mentioned  (z\  yet  it  may  be  reasonable  on  such  an 
occasion  to  discharge  the  greater  part  of  the  mariners,  who  may 
readily  find  in  other  ships  an  employment  equally  beneficial  to  them- 
selves, and  are,  therefore,  not  likely  to  sustain  or  recover  special 
damage  to  any  considerable  amount  by  the  non-performance  of  the 
contract  made  with  them.  But  if  they  continue  with  the  ship,  they 
will,  if  hired  by  the  month,  be  entitled  to  their  wages  during  the 
period  of  detention  (a). 

In  the  case  of  shipwreck  it  is  the  duty  of  the  seamen  to  exert 
themselves  to  the  utmost  to  save  as  much  as  possible  of  the  vessel 
and  cargo ;  and  if,  in  so  doing,  they  become  disabled,  they  have  there- 
fore no  ground  of  action  against  their  owners  (6).  If  the  cargo  is 
saved,  and  a  proportion  of  the  freight  paid  by  the  merchant  in  respect 
thereof,  it  seems  upon  principle  that  the  seamen  are  also  entitled 
to  a  proportion  of  their  wages ;  and  this  is  expressly  directed  by 
the  French  ordinance  (c).  And  for  their  labour  in  saving  the  cargo, 
or  the  remains  of  the  ship,  they,  as  well  as  other  persons,  may  be 
entitled  to  a  recompense  by  way  of  salvage,  if  the  circumstances  do 
not  entitle  them  to  wages.  By  the  laws  of  Oleron  (<7),  if,  in  the  case 
of  shipwreck,  "  the  seamen  preserve  a  part  of  the  ship  and  lading, 
the  master  shall  allow  them  a  reasonable  consideration  to  carry  them 
home  to  their  own  country ;  and  in  case  they  save  enough  to  enable 
the  master  to  do  this,  he  may  lawfully  pledge  to  some  honest  persons 
such  part  thereof  as  may  be  sufficient  for  the  occasion."  By  the  laws 
of  Wisbuy  (e),  i(  the  mariners  are  bound  to  save  and  preserve  the 
merchandise  to  the  utmost  of  their  power  :  and,  whilst  they  do  so  (ce 
faisant,  according  to  the  French  translation),  ought  to  be  paid  their 
wages,  otherwise  not."  By  the  Hanseatic  ordinance  (  /),  "  if  a  ship 
happens  to  be  cast  away,  the  mariners  are  obliged  to  save  as  much  as 
in  them  lies,  and  the  master  ought  to  requite  them  for  their  pains  to 
their  content,  and  convey  them  at  his  own  charge  to  their  dwelling- 
places  ;  but  if  the  mariners  refuse  to  assist  the  master,  in  such  case 
they  shall  have  neither  reward  nor  wages  paid  them."  It  is  not  quite 
clear,  from  the  language  of  these  ancient  ordinances,  whether  the 
payment  directed  to  be  made  to  seamen  on  those  melancholy  occasions, 
is  to  be  a  reward  only  for  their  labour  in  the  salvage,  or  as  recompence 
for  their  former  services  in  the  ship.  But  Chirac,  in  his  commentary 


(z)  Ante,  part  4,  p.  423.  (o)  Liv.  3,  tit.  4.,  Layers  des  Matelots, 

(a)  Beale  v.  Tho.Jipson,   3  Bos.  &  Pull.  art.  9. 

405.      In   the   case    of   arrest   during  the  (d)  Art.  3. 

voyage,  the  Code  de  Com.  gives  to  seamen  (e)  Art.  15.     According  to  the  transla- 

hired  by  the  month  half  their  wages  during  tion  in  Malyne. 

the  detention,  art.  254.  (/)  Art.  44. 

(6)  Digby  v.  Kaine,  8  L.  T.  144,  Exch. 
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on  the  laws  of  Oleron  (g\  sa^s,  that  by  an  ordinance  of  Philip  the 
Second  of  Spain,  made  in  the  year  1563  (h),  it  is  ordained,  that  the 
seamen  shall  save  as  much  as  they  can  from  shipwreck,  and  in  that 
case  the  master  is  bound  to  pay  them  their  wages,  and  to  give  them  a 
further  reward  for  their  labour  out  of  the  goods.  And  the  Hanseatic, 
ordinance  of  the  year  1614  (i)  expressly  directs,  that  if  so  much  of 
the  ship  be  saved  as  equals  the  value  of  the  wages  of  the  seamen,  they 
shall  be  paid  their  whole  wages.  In  like  manner,  the  ordinance  of 
Rotterdam  (A;)  and  the  French  ordinance  (/)  also  expressly  direct  the 
payment  of  wages  out  of  the  relicts  and  materials  of  the  ship. 

There  was  not  until  very  lately  any  known  decision  of  a  British 
Court  on  this  point  (w).  But  the  question  having  been  brought  before 
the  Court  of  Admiralty,  in  a  case  where  the  parts  of  a  stranded  ship 
were  sold  for  more  than  sufficient  to  pay  the  wages  of  the  seamen,  no 
part  of  the  cargo  having  been  saved,  and  the  seamen  having  exerted 
themselves  very  laboriously  to  save  the  parts  of  the  ship,  and  not 
having  departed  until  they  were  dismissed  by  the  master,  Lord 
Stowetl,  after  reviewing  and  commenting  upon  the  several  foreign 
authorities  on  the  subject,  admitted  the  claim  of  the  seamen,  who 
thereupon  received  their  wages  from  the  owners  (n). 

In  the  course  of  his  judgment,  his  lordship  expressed  his  dissent 
from  an  opinion  which  has  long  prevailed,  and  is  now  established  in 
the  Courts  of  America  (o\  that  the  mariner's  right  to  wages  in  such 
cases  is  in  the  nature  of  a  claim  for  salvage  remuneration.  After 
stating  the  duty  of  the  mariner  in  cases  of  shipwreck  to  save  as  much 
of  the  ship  and  cargo  as  he  can,  his  lordship  continues :  "  I  ask,  is 
he  to  have  no  recompence  for  this  continuation  of  his  service  in  the 
most  formidable  shape  which  that  service  to  that  ship  can  assume? 
Nobody,  I  think,  ventures  to  say  that;  but,  say  they,  he  should  have 
it  by  way  of  salvage,  or  on  a  quantum  meruit.  There  are,  I  think, 
decisive  objections  to  both  these  views  of  the  matter.  What  is  a 
salvor?  A  person  who,  without  any  particular  relation  to  a  ship  in 
distress,  proffers  useful  service,  and  gives  it  as  a  volunteer  adventurer, 
without  any  pre-existing  covenant  that  connected  him  with  the  duty 
of  employing  himself  for  the  preservation  of  that  ship;  not  so  the 
crew,  whose  stipulated  duty  (to  be  compensated  by  payment  of  wages) 
it  is  to  protect  that  ship  through  all  perils,  and  whose  entire  possible 
service  is  pledged  to  that  extent.  Accordingly,  we  see,  in  the 
numerous  salvage  cases  that  come  into  this  Court,  the  crew  never 
claim  as  joint  salvors,  although  they  have  contributed  as  much  as 
and  perhaps  more  than  the  volunteer  salvors  themselves.  The 
general  rule  is  strong  and  inflexible,  that  they  are  not  permitted  to 

(g)  Art.  3.  mined  whether  a  seaman  who  did  not  leave 

(A)  Tit.  Average,  art.  12.  the   wreck,    and    was    drowned    the   day 

(i)  Tit.  9,  art.  5.  after  the  loss  of  the   ship,    had   acquired 

(&)  Art.  219;  2  Magens,  114.  under  this  section  a  title  to  wages. 

(/)  Liv.  3,    tit.  4,  Layers  des   Matelots,  (n}  The  Neptune,  1  Hagg.  227.  Thejudg- 

art.  9,  and  Valin  thereon;  and  see  Code  de  mcnt  of  Lord  Stowell  is  peculiarly  worthy 

Cora,  art,  259.  the  attention  of  the  reader. 

(m)  In  Hollingworth  u.  Palmer,  4,  Kxch.  (o)  See   note   to    American    edition    by 

267 j  the  point  was  raised  hut  not  deter-  Judge  Story,  p.  451, 
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assume  that  character.  As  the  law  stands  generally,  they  are  excluded 
from  it  on  just  grounds. 

"  A  proceeding  for  salvage  would  be  less  beneficial  and  safe  for  the 
owners,  if  permitted.  In  a  salvage  case,  you  must  take  into  con- 
sideration the  question  of  personal  danger  incurred,  the  value  of  the 
property  saved,  and  other  circumstances  which  may  influence  the 
demand  of  salvage ;  whereas  the  rule  of  wages  presents  only  a  stipu- 
lated sum,  which  in  no  case  can  be  exceeded.  By  the  same  rule, 
every  temptation  to  throw  the  ship  into  situations  of  danger,  with  a 
view  to  extravagant  salvage,  is  effectually  removed,  for  no  increase  of 
danger  can  bring  to  the  mariners  an  increase  of  profit. 

"  On  all  views  of  the  relative  justice  between  the  parties,  and  of 
public  policy  and  convenience,  there  can  be  no  doubt  that  the  rule  of 
wages  has  the  advantage  upon  the  clearest  grounds  ;  but  take  it  upon 
the  most  naked  principles  of  law  applying  to  it, — the  contract  covers 
the  whole  ship,  one  part  as  well  as  another,  and  no  one  part  more 
than  another,  with  the  mariner's  lien.  A  part  separated  by  a  storm 
is  not  disengaged  by  that  accident  from  that  lien.  If  it  be  recovered, 
it  is  recovered  as  part  of  the  primitive  pledge  mortgaged  to  the 
mariner.  Again,  when  does  the  authority  of  the  master  cease  ?  His 
authority  does  not  certainly  merge  in  the  misfortune,  nor  are  the 
seamen  at  liberty,  without  staying  a  reasonable  time  for  the  recovery 
of  parts  of  the  ship  and  cargo  (if  there  be  any  prospect,  in  his  judg- 
ment, of  such  recovery),  immediately  to  disperse  themselves  over  the 
country  on  whose  shores  they  have  encountered  the  mischance,  with- 
out some  discharge  from  him.  The  duty  of  service  survives  as  long 
as  the  rights  of  authority  exist  ;  these  relations  are  created  by  the 
same  contracts ;  they  have  a  temporary  origin  and  a  corresponding 
termination  on  all  just  construction  of  that  contract. 

"  I  adhere  to  the  spirit — I  had  nearly  said  to  the  letter — of  what  I 
am  reminded  of  having  said  in  a  former  case,  not  exactly  upon  this 
question,  that  (  a  seaman  had  a  right  to  cling  to  the  last  plank  of  his 
ship  in  satisfaction  of  his  wages,  or  part  of  them.'  Be  it  remembered, 
that,  by  the  general  and  just  policy  of  all  maritime  states,  the  total 
loss  of  the  ship,  occasioned  solely  by  the  act  of  God,  visiting  the  deep 
with  storms  and  tempest,  brings  with  it  the  loss  of  all  the  earned 
wages  (except  advances),  although  the  general  rule  of  law  is,  that  the 
act  of  God  prejudices  no  man ;  and  although  the  mariner  has  contri« 
buted  nothing  to  the  mischance,  but  exerted  his  utmost  endeavours  to 
prevent  it;  and  although  he  is  prohibited  by  law  from  protecting 
himself  from  loss  by  insurance,  as  his  owner  is  empowered  to  do  for 
his;  it  is  surely  a  moderate  compensation  for  these  disadvantages 
that  he  shall  be  entitled  upon  the  parts  saved,  as  far  as  they  will  go, 
in  satisfaction  of  his  wages  already  earned  by  past  services  and  perils." 

This  judgment,  it  will  be  observed,  was  delivered  in  a  case  in 
which  the  executors  of  the  seamen  had  contributed  to  save  so  much  of 
the  remains  of  the  ship  and  materials  as  formed  a  fund  out  of  which 
their  wages  might  be  paid ;  a  circumstance  to  which  Lord  Stowell  could 
hardly  fail  to  advert  when  commenting  on  the  injustice  of  rejecting  the 
claim  of  the  mariners — but  it  was  not  the  ground  of  his  decision. 
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In  the  case  of  the  Reliance  (p),  a  suit  was  instituted  for  wages  in 
the  Court  of  Admiralty,  by  the  representatives  of  a  seaman  who 
was  drowned  as  soon  as  the  vessel  struck,  and  had  done  nothing 
towards  saving  the  portions  of  the  ship  which  were  saved.  Doctor 
Lushington  admitted  the  petition,  being  clearly  of  opinion  that  the 
case  of  the  Neptune  was  an  authority  in  point,  and  expressing  his 
entire  concurrence  in  the  principle  of  its  decision. 

By  the  17  and  18  Viet.  c.  104,  in  abrogation  of  the  principle  of  the 
Marine  law,  "  Freight  is  the  mother  of  wages,"  it  is  enacted  that  "  No 
right  to  wages  shall  be  dependent  on  the  earning  of  freight,  and  that 
every  seaman  or  apprentice  who  wDuld  be  entitled  to  demand  and  re- 
cover any  wages  if  the  ship  in  which  he  has  served  had  earned  freight 
shall,  subject  to  all  other  rules  and  conditions   applicable  to  the  case, 
be  entitled  to  recover  the  same,  notwithstanding  that  freight  has  not 
been  earned ;  but  in  all  cases  of  wreck  or  loss  of  the  ship  proof  that 
he  has  not  exerted  himself  to  the  utmost  to  save  the  ship,  cargo,  and 
stores,  shall  bar  his  claim  (q)  under  this  contract — that  if  any  seaman  or 
apprentice,  to  whom  wages  are  due,  dies  before  the  same  are  paid,  they 
shall  be  paid  and  applied  in  the  manner  specified  by  the  Act,  with 
regard  to  the  w^ages  of  seamen  who  die  during  the  voyage  (V) ;  and 
that  where  the  service  of  any  seaman  terminates  before  the  period 
contemplated   in   the   agreement  by  reason  of  the  wreck  or  loss  of 
the  ship,  or  by  reason  of  his  being  left  on  shore  at  any  place  abroad 
under  a  certificate  of  his  unfitness  or  inability  to  proceed  on  the  voyage 
—granted  as  hereinafter  mentioned  (s) — such  seaman  shall  be  entitled 
to  wages  for  the  time  of  service  prior  to  such  termination,  as  aforesaid, 
but  not  for  any  further  period  (£). 

3.   The  time  at  which  Payment  is  to  be  made. 

We  have  seen  that  by  the  16  &  17  Viet.  c.  104,  the  master  is 
bound  within  twenty-four  hours,  before  paying  off  or  discharging 
any  seaman,  to  deliver  to  him  or  to  the  shipping  master,  before  whom 
he  is  discharged,  a  full  account  of  his  wages,  and  of  all  deductions  to 
be  made  therefrom  ;  and  that,  in  the  case  of  foreign-going  ships,  all 
seamen  discharged  in  the  United  Kingdom  must  be  discharged  and 
receive  their  wages  in  the  presence  of  a  shipping  master  (u). 

"  The  master  or  owner  shall  pay  to  every  seaman  his  wages,  within 
the  respective  periods  following  ;  that  is  to  say,  in  the  case  of  a  home- 
trade  ship  the  wages  shall  be  paid  within  two  days  after  the  termina- 
tion of  the  agreement,  or  at  the  time  when  the  seaman  shall  be 
discharged,  whichever  shall  first  happen,  and  in  the  case  of  all  other 
ships,  except  ships  employed  in  the  Southern  Whale  Fishery,  or  on 
voyages  for  which  seamen,  by  the  terms  of  their  agreement,  are 
compensated  by  shares  in  the  profit  of  the  adventure,  the  wages 
shall  be  paid  at  the  latest  within  three  days  after  the  cargo 
shall  have  been  delivered,  or  within  five  days  after  the  seaman's 


(/?)  The  Reliance,  2  Win.  Bob.  102.  (*)  Sec.  205. 

(q)  Sec.  183.  (t)  Sec.  185. 

(r)  184,  post,  p.  495.  («)  Sec.  171,  Ante,  p.  473, 
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discharge,  whichever  shall  first  happen ;  and  in  all  cases,  the 
seaman  shall,  at  the  time  of  his  discharge,  be  entitled  to  be  paid  on 
account  a  sum  equal  to  one-fourth  part  of  the  estimated  balance  due 
to  him  ;  and  if  any  master  or  owner  shall  neglect  or  refuse  to  make 
payment  in  the  manner  required,  without  sufficient  cause,  he  shall  for 
every  such  neglect  or  refusal  pay  to  the  seamen  the  amount  of  two 
days'  pay  for  each  day,  not  exceeding  ten  days,  during  which  payment 
shall,  without  sufficient  cause,  be  delayed  beyond  the  respective  periods 
aforesaid,  and  such  sum  shall  be  recoverable  as  wages  (x). 

The  payment  will  be  valid,  notwithstanding  any  previous  assign- 
ment by  the  seamen  of  his  wages,  or  attachment  or  incumbrance 
thereon,  and  no  assignment  of  wages  or  of  salvage,  made  prior  to  the 
accruing  thereof,  will  be  binding  upon,  and  no  authority  for  their  receipt 
irrevocable  by,  the  party  making  it;  and  no  debt  exceeding  in 
amount  os.,  incurred  by  any  seaman  after  he  has  engaged  to  serve, 
will  be  recoverable  until  the  service  agreed  for  is  concluded  (y). 

When  a  seaman  is  left  on  shore  at  any  place  abroad,  under  a 
certificate  of  his  not  being  in  a  condition  to  proceed  on  the  voyage, 
the  master  is  to  deliver  to  certain  functionaries  or  merchants 
(mentioned  in  the  Act)  a  just  and  true  account  of  the  wages  due, 
and  to  pay  the  same  to  the  seaman,  in  money  or  by  a  bill,  drawn  upon 
the  owner  of  his  ship ;  and  if  by  a  bill,  then  such  functionary  or 
merchants  are  authorized  and  required  by  certificate,  endorsed  on 
the  bill,  to  testify  that  it  is  drawn  according  to  the  Act,  for 
money  due  on  account  of  wages  of  a  seaman,  or  to  that  effect.  The 
penalty  upon  the  master  for  a  refusal  or  neglect  to  give  such  account, 
and  to  pay  the  amount  thereof,  is  ten  pounds,  and  for  giving  a  false 
account,  twenty  pounds  (z). 

Policy  requires  that  the  wages  of  seamen  shall  not  be  paid  to 
them  in  foreign  countries,  as  well  to  prevent  desertion,  as  to  preserve, 
for  the  benefit  of  their  families,  the  money  that  might  otherwise  be 
spent  in  idleness  and  debauchery.  The  Legislature  of  this  country  has 
enacted,  by  a  general  law,  "  that  no  master  or  owner  of  any  merchant 
ship  shall  pay  or  advance,  or  cause  to  be  paid  or  advanced,  to  any  sea- 
man or  mariner,  during  the  time  he  shall  be  in  parts  beyond  the  seas, 
any  money  or  effects  on  account  of  wages  exceeding  one  moiety  of  the 
wages  which  shall  be  due  at  the  time  of  such  payment,  until  such  ship 
or  vessel  shall  return  to  Great  Britain  or  Ireland,  or  the  plantations, 
or  to  some  other  of  his  Majesty's  dominions  whereto  they  belong,  and 
from  whence  they  were  first  fitted  out;  and  if  any  such  master  or 

(x)  Sec.  187.  be  drawn  in  pursuance  of  the  said  section  and 

(y)  Sees.  233,  234.  to  be  endorsed  as  therein  is  required,  shall,  if 

(z)  Sec.  209.     By  the  Merchant  Shipping  produced  out  of  the  custody  of  the  Board  of 

Act  Amendment  Act  1862,  25  &  26  Viet.  c.  Trade,  or  of  the  Registrar  General  of  Seamen, 

63,  s.  19.     The  payment  of  seamen's  wages  or  of  any  superintendent  of  any  Mercantile 

underthis  section,  shall  whenever  practicable,  Marine  Office,  be  received  as  evidence;  and 

be  made  in  money  and  not  by  bill,  and  when  any  endorsement  on  such  bill,  purporting  to 

by  bill  drawn  by  the  master,  the  owner  shall  be  made  in  pursuance  of  such  section,  and  to 

be  liable  to  pay  its  amount  to  the  holder  or  be  signed  by  one  of  those  functionaries,  shall 

endorsee  thereof,  and  it  shall  not  be  necessary  be  received  in  evidence  and  deemed  primd 

in  any  proceeding  to  prove  the  master's  au-  facie  evidence  of  the  facts  stated  in  it. 
thority  to  draw  it,  and  any  bill  purporting  to 
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owner  of  such  merchant  ship  or  vessel  shall  pay  or  advance,  or  cause 
to  be  paid  or  advanced,  any  wages  to  any  seaman  or  mariner  above 
the  said  moiety,  such  master  or  owner  shall  forfeit  and  pay  double  the 
money  he  shall  so  pay  or  advance,  to  be  recovered  in  the  High  Court 
of  Admiralty  by  any  person  who  shall  first  discover  and  inform  of  the 
same  (a).  'The  French  ordinance,  so  often  quoted,  has  made  no  pro- 
vision on  this  subject ;  but,  according  to  Pothier,  the  defect  was  supplied 
by  subsequent  ordinances  in  that  country,  which  prohibited  the  pay- 
ment of  wages  in  places  to  which  the  ship  did  not  belong,  without  the 
consent  of  the  French  consul  in  a  foreign  country,  and  in  France  of  the 
officers  of  the  classes  (It).  The  Code  de  Commerce  does  not  appear  to 
contain  any  regulation  on  this  subject.  The  ordinance  of  Rotterdam  (c) 
having  enacted,  "  That  the  full  wages  of  the  ship's  company  shall 
always  be  deemed  to  be  earned,  whether  one  or  more  complete  voyages 
have  been  made  in  foreign  parts,  even  though  the  ship  should  afterwards 
happen  to  be  lost,"  adds,  f<  that  the  master  shall  be  obliged  to  pay  to 
his  people  every  time,  if  they  require  it,  at  least  the  half;  but  when 
any  dispute  arises,  they  shall  not  go  to  law  in  foreign  parts,  nor  give 
one  another  any  trouble,  on  pain  of  forfeiture  of  what  wages  or 
monthly  pay  shall  remain  unpaid."  By  the  articles  of  agreement  for 
service  in  a  Dutch  ship,  which  were  proved  in  evidence  at  the  trial  of 
an  action  brought  in  this  country  by  a  seaman  against  the  master  for 
wages  (d),  it  was  stipulated,  that  in  case  one  or  more  complete  voyages 
should  be  made  out  of  the  country,  the  master  should  at  every  second 
place  of  delivery  secure  to  the  seamen  two-thirds  of  their  wages  by  an 
order  on  his  purser  or  correspondent  at  Rotterdam  ;  but  that  none  of 
the  seamen  should  institute  any  suit  against  the  master  in  foreign 
countries.  By  the  articles  of  agreement  made  at  Altona  for  service  in 
a  Danish  ship,  which  wrere  proved  in  like  manner  at  another  trial  (e\ 
it  was  stipulated  that  no  one  should  demand  any  money,  while  abroad, 
from  the  master,  but  every  one  should  content  himself  with  the  money 
received  upon  hand,  until  the  completion  of  the  voyage  to  the  satis- 
faction of  the  master  and  his  owners,  and  until  such  time  as  the  ship 
should  have  arrived  at  Altona;  and  it  should  at  all  times  be  at  the 
option  of  the  master  to  give  them  money  while  abroad,  or  not  (/). 

Some  cases  relating  to  foreign  seamen  will   be   mentioned   here- 
after (0). 


(a)  8  Geo.  1 ,  c-  24,  s.  7.    This  statute  was  into  this  country,  and  sold  here,  under  the 

made  perpetual  by  2  Geo.  2,  c.  28,  s.  7.     A  authority  of  the  government;    the  master 

similar  provision  is  contained  in  the  12  Geo.  and  crew  not  being    made    prisoners.     See 

2,  c.  30,  with  respect   to  ships  licensed  to  also  Johnson  «,  Machielsne,  3  Campb.  44. 

carry  sugar  from  his  Majesty's  colonies  in  (e)  Hulle  v.  Heitman,  at  Guildhall,  coram 

America  to  foreign  ports  of  Europe.  Le  Blanc,  J.  Sitt.  p4  Mich.  Term,  1801. 

(6)  Pothier,    Layers   des   Matelots,    sec.  (f)   By  the  law  of  America,  a  seaman  is  cn- 

2,  3.  titled  to  receive  one-third  of  his  wages  clue 

(c)  2  Magens,  113,  114.  to  him  at  every  port  where  the  ship  unlades, 

(d)  Geinar  v.  Meyer,  2  Hen.  Black.  603.  and  delivers  her  cargo  before  the  voyage  is 
In  consequence  of  the  concluding  clause  of  ended,  unless  the  contrary  is  expressly  sti- 
these  articles,   it  was  held  that  the  action  pulated  in  the  contract.      Acts  of  Congress 
could  not  be  maintained,  although  the  vessel  of  1790,  c.  29,  s.  6. 

had  been  seized  by  an  English  ship,  brought  (g}  Post,  c.  4,  s.  1. 
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4.  Advance  and  Allotment  Notes. — Savings'  Banks  for  Seamen. 

By  the  Mercantile  Marine  Act,  13  &  14  Viet.  c.  93,  s.  58,  it 
was  provided  that  no  advance  note  should  be  made  except  in  forms 
sanctioned  by  the  Board  of  Trade,  and  no  advance  of  wages 
or  advance  note  given  except  to  the  seaman  himself,  nor  unless  the 
agreement  contained  a  stipulation  for  the  same,  and  for  the  amount 
thereof,  nor  except  in  the  presence  of  the  shipping  master,  if  the  agree- 
ment were  signed  before  a  shipping  master. 

Advances  made  and  advance  notes  given  contrary  to  these  regu- 
lations were  not  to  operate  as  a  discharge  of  wages  (h). 

These  provisions,  and  some  others  in  the  Mercantile  Marine  Amend- 
ment Act,  14  &  15  Viet.  c.  96,  s.  17,  on  the  same  subject,  have 
been  omitted  from  the  17  &  18  Viet.  c.  104. 

And  it  is  enacted  that  all  stipulations  for  the  allotment  of  any  part 
of  the  wages  of  a  seaman  during  his  absence  shall  be  inserted  in  the 
agreement,  and  shall  state  the  amounts  and  times  of  the  payments  to 
be  made,  and  shall  be  in  forms  sanctioned  by  the  Board  of  Trade  (i). 

Allotment  notes,  the  drawing  of  which  has  been  authorized  by  the 
owner  or  his  agent  in  favour  of  the  wife,  father,  mother,  grandfather, 
grandmother,  child,  grandchild,  brother  or  sister  of  any  seaman,  may 
be  sued  upon  by  the  allottee  in  the  County  Court,  or  in  the  summary 
manner  provided  by  the  Act  for  the  recovery  by  seamen  of  wages  not 
exceeding  501. ;  and  the  seaman  will  be  presumed  not  to  have  forfeited 
and  to  be  duly  earning  his  wages,  unless  the  contrary  be  shown  by 
evidence  of  the  description  mentioned  in  this  section  of  the  Act,  or 
other  evidence  satisfactory  in  its  absolute  discretion  to  the  Court  (&). 

But  a  wife  who  deserts  her  children,  or  becomes  undeserving  of 
support  from  her  husband,  forfeits  all  right  to  payments  under  any 
allotment  of  his  wages  which  has  been  made  in  her  favour  (7). 

The  Act  also  contains  provisions  for  facilitating  the  remittance  of 
wages  to  the  relatives  of  seamen  or  other  persons,  by  means  of  money 
orders,  if  the  Board  of  Trade  so  direct,  issued  by  the  shipping  masters  ; 
for  the  establishment  of  savings  banks  for  seamen  (m) ;  and  for  charging 
upon  the  wages  of  absent  seamen  such  relief  as  may  be  given  out  of 
poor  rates  to  their  families  (ri). 

Provision  is  also  made,  in  the  case  of  a  ship  not  returning  at  once  to 
the  United  Kingdom,  for  payment  of  the  wages  of  seamen  who  have 
died,  to  the  British  consular  officer,  or  officer  of  customs,  should  they 
require  it ;  or  if  not,  for  their  payment  by  the  master  within  forty-eight 
hours  after  his  arrival  at  his  port  of  destination  in  the  United  Kingdom 
to  the  shipping  master  there,  and  for  the  rendering  to  them  a  complete 


(h)  Sec.  60.    The  condition  of  a  note,  by  cash,  and  £2  15s.  worth  of  wearing  apparel, 

which  the  master  agreed  to  pay,  ten  days  after  28  L.  J.,  C.  P.  133. 
the  ship  sailed,  £6  to  any  person  who  should         (  i)  16  &  17  Vic,  c,  104,  s.  168, 
advance  £6  to  R.  H,,  a  mariner,  provided  he         (&)  Sec.  169. 
sailed  in  the  ship,  was  held  hy  the  Court  of        (/)   Sec.  169. 
Common  Pleas,  Willes  J.  dissenliente,  to  be         (m)  Sec.  177. 
satisfied  by  an  advance  to  R.  H.  of  £3  5s.  in        (n)   Sec.  192. 
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account  of  the  effects,  money,  and  wages  of  any  such  seaman,  in  which 
no  deductions  shall  be  allowed  but  such  as  are  verified  by  entries  in  an 
official  log-book,  or  by  such  other  vouchers  as  may  reasonably  be 
required  (0). 

5.     Wages  and  Effects  of  deceased  Seamen. 

Wages  and  effects  of  seamen  dying  at  home,  of  whatever  amount, 
are  to  be  paid  and  delivered  to  the  shipping  master  of  the  port  of 
discharge,  or  to  the  Board  of  Trade,  or  as  it  directs  (p). 

If  any  seaman  or  apprentice  as  last  aforesaid,  or  if  any  seaman  or 
apprentice  who  within  the  six  months  preceding  his  death  has  belonged 
to  a  British  ship,  (25  £  26  Viet,  c.  63,  s.  20,)  dies  abroad,  the  officers 
of  customs  and  consuls  are  to  take  charge  of  his  effects,  and  sell  them 
if  they  think  fit  and  remit  to  her  Majesty's  Paymaster  General,  and 
render  such  accounts  thereof  and  at  such  times  as  the  Board  of  Trade 
shall  direct  and  require  (g). 

A  large  discretion  is  given  to  the  Board  of  Trade  as  to  the  payment 
of  wages  and  delivery  of  effects  to  persons  claiming  under  wills  of 
seamen,  unless  such  wills  are  in  writing,  and  made  and  attested  in  the 
manner  and  by  the  persons  prescribed  by  the  Act ;  and  whenever  any 
claim  under  a  will  is  rejected  on  this  ground,  the  wages  and  effects  of 
the  deceased  are  to  be  dealt  with  as  if  no  will  had  been  made  (r). 

Creditors  of  a  deceased  seaman  are  not  to  obtain  a  right  to  claim 
from  the  Board  of  Trade  his  wages  and  effects  by  taking  out  letters  of 
administration,  or  by  virtue  of  confirmation  in  Scotland  as  executor 
creditor,  nor  by  any  means  whatever,  if  the  debt  occurred  more  than 
three  years  before  the  demand  is  made,  or  is  not  claimed  within  two 
years  after  the  death  of  the  deceased.  The  steps  to  be  taken  by  a 
creditor  for  obtaining  payment  of  his  debt  are  prescribed.  The  Board 
of  Trade  is  to  have  power  to  require  full  proof  of  the  debt,  with 
vouchers,  and  to  disallow  the  claim  if  not  established.  It  may  also 
delay  the  investigation  of  any  demand  made  by  a  creditor  for  a  year, 
in  order  to  give  legatees  and  relations  the  opportunity  of  disputing  the 
claim.  And  if  the  Board  pays  to  a  legatee  or  relation,  the  creditor 
shall  have  the  same  rights  and  remedies  against  such  person,  as  if  he 
or  she  had  received  the  same  as  the  legal  personal  representative  of  the 
deceased  (s).  The  25  &  26  Viet.  c.  63,  ss.  21  &  22,  contains  further 
regulations  for  the  recovery  of  the  wages  of  seamen  and  apprentices 
lost  with  their  ships,  and  for  the  relief  of  seamen  found  in  distress 
abroad,  for  which  the  reader  is  referred  to  the  Act  in  the  appendix. 


(5)  Sec.  97.  to  Sec,  201. 


K  K 
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CHAPTER  III. 

OF  THE   LOSS   AND  FORFEITURE   OF  WAGES  ;    AND   HEREIN, 


(Ss.)  1.  Wages  generally  not  payable  unless  Voyage  performed,  p.  498. 

2.  Of  the  Wages  payable  in  cases  of  Capture  and  Recapture,  p.  499. 

3.  Of  Forfeiture  of  Wages  by  Desertion,  p.  503. 

4.  Forfeiture  for  refusing  to   assist  the  Master  in,   defending   the   Ship   against 

Pirates,  p.  509. 

5.  In  case  of  Embezzlement  by  the  Mariners,  p.  509. 


THE  wages  of  seamen,  whether  hired  by  the  month  or  for  the  voyage, 
are  sometimes  lost  without  any  fault  on  their  part ;  and  sometimes 
forfeited  by  their  misconduct. 
FIRST,  as  to  the  loss  of  wages. 

1.  Wages  generally  not  payable  unless  Voyage  performed. 

In  order  to  stimulate  the  zeal  and  attention  of  this  class  of  persons, 
who  are  often  engaged  in  very  perilous  services,  the  policy  of  all 
maritime  states  has  made  the  payment  of  their  wages  to  depend 
generally  on  the  successful  termination  of  the  voyage  (a).  If  in  the 
course  of  the  voyage  a  total  loss  or  capture  of  the  ship  takes  place, 
the  seamen  lose  their  wages.  So  if  the  ship  become  disabled  on 
the  voyage.  But  the  wages  are  not  lost  by  the  hypothecation  of  the 
ship,  nor  even  by  the  sale  of  it,  unless  the  sale  be  made  under  the 
authority  of  a  competent  Court ;  and  they  are  preferred  to  the  claim 
of  the  holder  of  an  hypothecation  bond  (5).  It  has  been  already 
observed,  that  they  are  not  lost,  though  the  ship  be  wrecked,  if  the 
seamen  assist  in  saving  from  the  wreck  sufficient  to  pay  them(c). 
Indeed,  if  the  ship  be  not  seaworthy  at  the  outset,  and  the  voyage  be 
discontinued  on  that  account,  a  seaman  is  not  entitled  to  wages, 
though,  perhaps,  he  may  maintain  a  special  action  against  the  owner 
for  the  recovery  of  iamages  (cT). 


(a)  Molloy,  book   2,   chap   3,   sec.   10;  Madonna  D'Idra,  1  Dods.  37.    Lady  Dur- 

1  Sid.  179 ;  Abernethy  v.  Landale,  Doug.  ham,   3    Hagg.    196.     See   post,    part    6, 

539 ;    French   Ordin.   liv.   3,   tit.   4,   Des  chap.  3. 

Loyers  des  Matelots,  art  8;  Code  de  Coin.  (c)  Ante,  p.  489. 

art.  258 ;  but  see  ante,  p.  458,  and  17  &  18  (d)  By  Lord  Ellenborouph,   Ch.   J.,   in 

Viet.  c.  104,  s.  183.  Eaken  v.  Thorn,  5  Esp.  N.  P.  C.  6. 

(4)  Sydney  Cove,  2  Dods.  Ad.  Rep.  11. 
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A  distinction  is  also  made  between  those  accidents  by  which 
voyages  may  be  interrupted  and  the  interests  of  mariners  affected, 
as  dependent  on  their  successful  termination  and  other  causes  arising 
from  the  acts  of  the  owners  or  masters,  and  it  was  held  accordingly 
by  Sir  Christopher  Robinson,  that  the  condemnation  of  a  vessel  for 
illegal  trading  on  the  part  of  the  master,  to  which  the  mariners  were 
not  parties,  did  not  work  a  forfeiture  of  wages,  or  bar  the  mariners' 
action  against  the  owners  (e).  But  where  a  mariner  was  obliged  to 
leave  his  ship  in  the  course  of  the  voyage  by  the  authority  of  the 
British  Consul,  and  sent,  under  7  and  8  Viet.,  c.  112,  s.  60,  to  England 
as  a  witness  upon  the  trial  of  a  person,  for  an  offence  committed  on 
the  high  seas,  it  was  held  that  the  contract  between  him  and  his 
employers  was  dissolved,  and  that  he  could  not  recover  any  wages  for 
the  period  subsequent  to  the  time  when  he  was  sent  to  England  (/). 

It  was  mentioned  in  a  preceding  chapter,  that  the  payment  of 
wages  is  divisible,  and  that  if  a  ship  has  delivered  its  cargo  at  one 
place,  the  wages  are  so  far  due,  although  the  ship  be  afterwards  taken 
or  sunk.  But  if  a  ship  sail  to  one  place  in  order  to  take  in  a  cargo 
there,  to  be  conveyed  to  another  place,  and  having  received  the  cargo 
accordingly,  be  taken  before  its  arrival  at  the  place  of  delivery, 
nothing  is  payable  to  the  seamen  for  navigating  the  ship  to  the  first 
place  (#). 


2.  Of  the  Wages  payable  m  cases  of  Capture  and  Recapture. 

In  some  foreign  countries,  where  ransom  is  not  contrary  to  law,  the 
seamen  belonging  to  a  ship  captured  and  ransomed  are  bound  to 
contribute  a  portion  of  their  wages  towards  the  ransom  by  way  of 
general  average  (A).  This  point  is  in  itself  of  no  importance  in  this 
country,  because  ransom  is  prohibited  by  our  law  ;  but  the  payment  of 
salvage  upon  recapture  is  analogous  to  the  payment  of  ransom,  and 
was  so  considered  by  Lord  StoweU  in  a  case  in  the  Court  of  Ad- 
miralty. In  an  action  brought  for  the  wages  of  a  seaman  after  a 
capture  and  ransom  of  the  ship,  and  which  was  tried  before  Chief 
Justice  Holt,  the  Chief  Justice  is  reported  to  have  decided  that  the 
seaman  was  entitled  to  nothing,  he  being  unable  to  prove  that  by  the 
custom  of  merchants  he  was  entitled  pro  raid,  as  was  insisted  on  his 


(e)  The  Malta,  2  Hagg.  158.  ships,  vessels,  boats,  and  goods  restored,  to 

(f)  Melviller.de  Wolf,  4,  E,&B.  844,24  be  paid  as  salvage.     But  as  the  goods,  if 
L.  J.  2,  B.  200.  taken  to  the  place  of  destination,  are  valued 

'(g)  Hornaraan  v.  Bawden,  3  Burr.  1844,  there,  the  freight  is  of  course  included  in  the 

on  a  voyage  to  Newfoundland,  for  fish  to  be  valuation,  and   so   the  freighter   may  pay 

carried  to  Spain.  salvage  upon  it ;  in  one  case,  an  eighth  of 

(h)  See   post,  part   vi.   chap.  1,   s.    11.  the  freight  was  ordered  to  be  deducted  be- 
The    Friends,   4    Rob.    143.      The    Prize  twoen  the  owner  and  freighter.    The  Race- 
Acts    do    not  mention  the   freight ;   they  horse,  3  Rob.  101. 
only  direct  a  portion  of  the  value  of  the 

KK  2 
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behalf  (z).  But  it  seems  to  be  the  better  opinion,  that  in  the  case  of 
capture  and  recapture,  if  the  ship  perform  her  voyage  and  earn  her 
freight,  a  mariner  who  has  not  been  separated  from  her,  is  entitled  to 
his  wages  upon  the  footing  of  the  original  contract  (&),  subject  perhaps 
to  a  proportionate  salvage.  In  conformity  to  this  opinion,  at  the  trial 
of  a  cause  before  Lord  Eldon,  when  his  lordship  presided  in  the  Court 
of  Common  Pleas,  a  seaman  recovered  his  whole  wages  after  capture 
and  recapture  of  the  ship  (I).  The  owners  did  not  insist  upon  any 
deduction  as  contribution  to  the  salvage,  but  put  their  defence  on 
another  ground,  which  they  failed  to  establish.  In  another  case,  a 
mariner,  who  had  been  hired  for  a  voyage  from  Newcastle  to  London 
and  back,  at  a  certain  sum,  and  was  captured  on  board,  two  days  after 
the  ship's  departure,  and  taken  out  and  sent  to  France,  instituted  a  suit 
in  the  Court  of  Admiralty  for  wages ;  the  ship  had  been  retaken, 
carried  to  the  place  of  destination,  and  performed  her  voyage ;  the 
owner,  however,  had  been  obliged  to  hire  another  person  in  London  to 
return  to  Newcastle  with  the  ship  in  the  place  of  the  claimant.  Under 
these  circumstances  Lord  Stowcll  held,  that  the  claimant  was  not 
entitled  to  anything ;  but  it  seems  from  the  language  of  the  report, 
that  if  he  had  remained  on  board,  his  interest  would  have  been  thought 
to  have  revived  upon  the  recapture  (m). 

In  a  case  before  Lord  Kenyon,  the  master  of  a  vessel,  which  had 
been  seized  and  restored,  claimed  his  wages  for  the  period  of  detention, 
although  during  that  time  he  had  been  separated  from  her,  she  having 
afterwards  earned  her  freight.  The  wages  for  the  voyage,  exclusive 
of  that  period,  were  paid  without  dispute ;  and  the  defendant  is 
reported  to  have  acquiesced  under  a  verdict  given  against  him  for  the 
further  sum,  by  reason  of  a  strong  opinion  expressed  by  his  lordship 
at  the  trial  in  favour  of  the  claim  (n). 

The  ground  of  decision  in  this  case  was  fully  discussed  and  consi- 
dered, en  the  occasion  of  the  seizure  and  detention  of  several  British 
ships  in  Russia,  by  the  Emperor  Paul,  in  the  year  1800.  I  allude  to 
the  case  of  Beale  v.  Thompson,  which  has  been  incidentally  mentioned 
before.  Beale,  an  Englishman,  was  hired  to  serve  as  a  seaman  in  a 
British  ship,  called  the  Aquilon,  whereof  Thompson  was  owner,  at 
monthly  wages,  for  a  voyage  from  Hull  to  Petersburgh,  and  from  thence 
to  London;  and  signed  articles  in  the  usual  form.  The  ship  went  out 
to  Petersburgh,  in  ballast,  to  bring  a  cargo  to  London  ;  and  the  freight 
was  to  be  paid  by  the  ton.  On  the  fifth  of  November,  1800,  which 
was  soon  after  this  vessel  arrived  at  Petersburgh,  the  Emperor  com- 
manded an  embargo  to  be  laid  on  all  English  ships  in  the  ports  of  his 
empire,  until  a  supposed  convention  relating  to  the  island  of  Malta 


(i)  Chandler  v.  Meade,  mentioned  at  the  (/)  Bergstrom  v.  Mills,  3  Esp.  N.  P.  C.  36. 

end  of  the  case  of  Wiggins   v.  Ingleton,  Delamainer  0.  Winteringham,4Cainpb.l86. 

2  Lord  Raym.  1211.  (m)  The  Friends,  4  Rob.  143.     In  this 

(k)  Molloy,  book  2,  chap.  4,  sec.  14,  as  to  case,   the   learned    Judge    seems   to    con- 
freight,  which  depends  upon  the  same  prin-  sider  a  claim  for  wages,  after  capture  and 
ciple.     But  see  the  dictum  of  Eyre,  Ch.  J.,  recapture,  to  be  subject  to  salvage, 
in  Curlings.  l|Bng,l  Bos. &  Pull.  637,  which  (n)  Pratt  v.  Cull  cited  in  Thompson  v. 
is  contrary.  Roweroft,  4  East,  43. 
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should  be  fulfilled.  To  enforce  this  order,  guards  were  stationed  along 
the  shore  to  prevent  the  crews  from  quitting  their  ships.  On  the  tenth 
of  the  same  month  they  were  taken  from  their  ships  by  a  Russian 
guard ;  such  of  the  seamen  as  were  subjects  of  other  countries  were, 
liberated  at  the  request  of  their  consuls ;  but  the  British  masters  and 
mariners  were  marched  in  parties  into  the  interior  of  the  country,  and 
treated  as  prisoners  of  war.  A  convention  hostile  to  Great  Britain 
was  formed  between  Russia,  Sweden,  and  Denmark,  and  an  embargo 
was  imposed  in  this  country  on  the  vessels  of  those  nations.  Upon 
the  deatli  of  Paul,  and  the  succession  of  the  Emperor  Alexander,  peace 
was  re-established,  and  the  ships  that  had  been  detained  on  both  sides 
were  mutually  restored.  This  restitution  took  place  in  Russia  at  the 
end  of  May,  1801.  Beale  and  the  rest  of  the  crew  re-embarked  on 
board  the  Aquilon,  without  entering  into  any  new  articles  with  the 
master,  and  returned  to  London  with  the  ship,  which  brought  her 
cargo  and  earned  her  freight.  TJwmpson,  the  owner,  paid  the  wages 
at  the  rate  mentioned  in  the  articles,  exclusive  of  the  time  of  the  ship's 
detention  ;  and  Beale  brought  his  action  to  recover  his  wages  for  that 
time.  In  support  of  the  claim,  it  was  contended  that  this  conduct  of 
the  Russian  government  partook  more  of  the  nature  of  an  embargo 
than  of  a  capture,  and  that  considering  it  as  an  embargo,  the  original 
contract  for  wages  subsisted,  as  had  been  decided  in  the  case  of  a 
contract  of  affreightment  (o).  And  that  the  mariners*  absence  from 
the  ship  under  these  circumstances  did  not  occasion  a  forfeiture  by  the 
operation  of  those  clauses  of  the  articles  which  provide  for  the  con- 
tinuance of  the  seamen  on  board  their  ship,  because  it  was  involuntary 
on  his  part.  On  the  other  hand  it  was  insisted,  that  this  was  a  case 
of  hostile  seizure  and  temporary  capture,  which  put  an  end  to  the 
original  contract,  and  left  the  mariner  a  right  proportionate  only  to  the 
services  he  had  actually  performed.  And  further,  that  if  it  were  to 
be  considered  only  as  an  embargo,  yet  as  the  seamen  had  not  during 
the  period  of  it  done  any  duty  on  board  the  ship,  or  for  the  benefit 
of  the  owners,  he  was  not  entitled  to  any  payment ;  and  it  was  urged, 
that  if  the  force  of  the  Russian  government  furnished  an  excuse  to 
the  mariner  on  the  one  hand  for  not  performing  his  contract  by 
continuing  on  board  the  ship,  so  on  the  other  hand  it  ought  to  exempt 
the  owner  from  paying  for  what  he  had  not  received.  The  learned 
Judges  of  the  Court  of  Common  Pleas  were  divided  in  opinion  as  to 
the  character  to  be  attributed  to  these  acts  of  the  Russian  government, 
upon  which  the  determination  of  the  question  between  the  parties  was 
thought  principally  to  depend  (p\  The  cause  was  brought  before  the 
Court  of  King's  Bench  by  writ  of  error,  and,  after  consideration,  the 
judgment  of  the  Court  was  delivered  by  Lord  JEllenborough  in  favour 
of  the  claim  of  Beale,  the  mariner.  It  is  impossible  to  give  the  full 
effect  of  the  very  learned  judgment  pronounced  by  the  Chief  Justice 
in  an  abstract,  nor  does  the  plan  of  this  Treatise  allow  me  to  transcribe 
the  whole ;  I  must,  therefore,  refer  the  reader,  who  is  desirous  of  full 


(o)  See  before,  p.  456.  (p)  Beale  v,  Thompson,  3  Bos.  and  Pull.  405. 
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information,  to  the  report  (q),  and  content  myself  with  stating,  that 
the  Court  thought  it  unnecessary  to  decide  in  this  case,  whether  or 
no  the  dissolution  of  contracts  for  freight  and  wages  is  the  necessary 
effect  of  perfect  and  complete  capture,  where  the  right  of  the  original 
proprietor  is  not  revested  by  subsequent  recapture,  nor  recognized 
as  continuing  in  force  by  any  judgment  or  authoritative  act  of 
restitution  on  the  part  of  the  capturing  nation;  considering  this 
as  a  case  of  hostile  seizure,  with  a  view  to  measures  of  retaliation, 
if  they  should  ultimately  be  thought  just  and  necessary,  but  of  subse- 
quent restitution  and  abandonment  of  the  right  of  seizure,  on  the 
part  of  the  power  by  which  the  seizure  had  been  made ;  and  observ- 
ing that  there  was  no  case  where  property  so  dealt  with  had  been 
considered  as  captured,  or  the  contract  for  freight  or  wages  dissolved ; 
and  holding,  therefore,  that  the  plaintiff's  claim  was  not  defeated 
on  the  supposed  ground  of  a  dissolution  of  the  contract.  The  Court 
also  thought,  that  the  seaman  had  not,  in  this  case,  forfeited  his 
wages  under  any  of  the  clauses  of  the  articles,  because  the  language 
of  the  articles,  construed,  as  it  ought  to  be,  with  reference  to  the 
Acts  of  Parliament,  imported  a  departure  from  the  ship  by  the  unau- 
thorized act  of  the  party,  and  did  not  apply  to  a  seaman  taken  out 
of  his  ship  in  the  manner  in  which  the  plaintiff  and  the  rest  of  the 
crew  had  been  in  this  case ;  but  that  if  this  point  were  more  question- 
able than  it  appeared  to  be,  yet  that  the  return  of  the  plaintiff  to  the 
ship  in  the  manner  stated,  did,  in  the  absence  of  any  fresh  contract 
on  the  subject,  import  a  recognition  on  the  part  of  the  master  that 
he  and  the  sailors  then  stood  in  their  original  relative  situation  to 
each  other,  under  the  articles  by  which  that  relation  was  constituted. 
And  upon  the  whole  the  Court  thought,  "  in  point  of  law,  that  the 
contract  of  service,  between  the  plaintiff  and  defendant,  was  to  be 
considered  as  having  continued  and  been  in  force  from  the  time  of 
executing  the  articles,  up  to  and  at  the  period  of  the  ship's  arrival 
at  her  port  of  discharge,  and  the  final  termination  of  her  voyage  there : 
and  that  the  plaintiff  was  to  be  considered  as  entitled  to  his  wages 
during  the  same  time." 

This  case  was  afterwards  brought  by  writ  of  error  before  the  House 
of  Lords,  when  the  opinion  of  the  Judges  was  taken  on  the  question 
whether,  on  the  whole  of  the  facts  found  in  the  special  verdict,  the 
original  plaintiff  was  entitled  to  recover  wages  during  the  time  he  was 
kept  out  of  the  ship,  as  found  in  the  special  verdict.  The  Judges  were 
unanimously  of  opinion  that  he  was  so  entitled  to  recover ;  and  the 
Lord  Chancellor  concurred  in  their  opinion  (r). 

It  has  been  observed,  that  Beale,  the  plaintiff  in  the  case  just  quoted, 
was  an  Englishman  ;  an  action  was  also  brought  by  a  mariner  belong- 
ing to  another  ship,  under  circumstances  the  same  in  all  respects,  ex- 
cept as  to  his  national  character,  he  being  &  foreigner.  In  this  action 
also  the  decision  of  the  Court  was  the  same  (s). 


(q)  Beale  v.  Thompson,  4  East,  546.  defendant  in  error,  1  Dow.  299. 

(r)  Thompson,  plaintiff  in  error,  Beale,  (*)  Johnson  v.  Broderick,  4  East,  566. 


CHAP,  in.]  Of  the  Loss  and  Forfeiture  of  Wages.  503 

SECONDLY,  as  to  the  forfeiture  of  wages. 

3.   Of  Forfeiture  of  Wages  by  Desertion. 

Desertion  from  the  ship  is  held  to  be  a  forfeiture  of  the  wages 
previously  earned,  in  all  maritime  states  (t).  And  in  conformity  to 
this  principle  of  maritime  law,  the  Legislature  of  this  country,  in 
the  reign  of  King  William  the  Third,  (<  for  the  prevention  of  seamen 
deserting  of  merchant  ships  abroad  in  parts  beyond  the  seas,"  enacted, 
*f  That  all  such  seamen,  officers,  or  sailors,  who  shall  desert  the  ships 
or  vessels  wherein  they  are  hired  to  serve  for  that  voyage,  shall  for 
such  offence  forfeit  all  such  wages  as  shall  be  then  due  to  him  or 
them"(«).  By  the  2  Geo.  2,  c.  36,  it  was  enacted,  that  if  a  seaman 
should  desert,  or  refuse  to  proceed  on  the  voyage  on  board  any  ship 
bound  to  parts  beyond  the  seas,  or  should  desert  from  the  ship  to 
which  he  belonged,  in  parts  beyond  the  seas,  after  he  should  have 
signed  the  contract,  he  should  forfeit  to  the  owners  the  wages  due 
to  him  at  the  time  of  his  deserting  or  refusing  to  proceed  on  the 
voyage  (#). 

By  the  16  &  17  Viet.  c.  104,  whenever  any  act  of  misconduct 
is  committed  by  a  seaman  which  is  by  the  agreement  subject  to  a 
fine,  the  appropriate  fine  shall,  if  an  entry  of  the  offence  is  made  in 
the  official  log-book,  and  if  the  offence  is  proved  to  the  satisfaction 
of  the  shipping  master,  be  deducted  from  the  wages  of  the  offender 
and  paid  to  the  shipping  master  before  whom  the  crew  of  any 
foreign-going  ship  is  discharged,  or  in  the  case  of  "  home-trade  ships  " 
to  the  shipping  master  at  or  nearest  to  the  place  where  the  crew  is 
discharged  (y). 

And  if  any  seaman,  during  the  period  specified  for  his  service^  wil- 
fully and  without  leave  absent  himself  from  the  ship  or  his  duty,  he 
forfeits  (in  all  cases  not  of  absolute  desertion,  or  not  treated  as  such 
by  the  master)  out  of  his  wages  to  the  master  or  owner  the  amount  of 
two  days'  pay,  and  for  every  twenty-four  hours  of  absence  six  days' 
pay,  or,  at  the  option  of  the  master,  the  amount  of  such  expenses  as 
have  been  properly  incurred  in  hiring  a  substitute  to  perform  his 
work ;  and  if  any  seaman  wilfully  disobey  any  lawful  command,  he  is 
subject,  in  addition  to  imprisonment  with  or  without  hard  labour,  to 
the  like  forfeiture :  for  continued  wilful  disobedience  or  neglect  of 
duty,  he  is  liable,  in  addition  to  imprisonment  with  or  without  hard 
labour,  to  forfeit  six  days'  pay  for  every  twenty-four  hours'  con- 
tinuance of  such  disobedience  and  neglect,  or  the  expenses  of  procuring 
a  substitute.  If  after  the  ship's  arrival  at  her  port  of  delivery,  and 
before  she  is  placed  in  security,  any  seaman  quits  the  ship  without  a 


(£)  See  on  this  subject  of  desertion,  Ordin.          (u)  11  &  12  Wm.  3,  c.  7,  s.  17. 
of  Wisbuy,  art.  61;  of  the  Hanse  Towns,  art. 
43 ;  Molloy,  book  2,  chap.  3,  sec.  10;  French 
Ordin.  liv.  2,  tit.  7,  Les  Matelots,  art.  3.} 


(«)  11  &  12  Wm.  3,  c.  7, 
(x)  2  Geo.  2,  c.  36,  s.  3. 
fv)  Sec.  256. 
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previous  discharge  or  leave  from  the  master,  he  forfeits  to  the  master 
or  owner  one  month's  pay  of  his  wages  (z). 

If  a  seaman  deserts  the  ship  he  forfeits  to  the  owner  or  master  all 
wages  and  emoluments  to  which  he  might  have  been  entitled,  and  the 
clothes  and  effects  he  may  have  left  on  board ;  if  he  deserts  abroad, 
he  also  forfeits,  at  the  discretion  of  the  Court,  all  wages  and  emolu- 
ments which  shall  be  agreed  to  be  paid  to  him  by  the  master  or  owner 
of  any  other  ship  on  which  he  may  have  engaged  for  his  voyage 
home.  If,  in  consequence  of  such  desertion  beyond  the  seas,  the  master 
be  obliged  to  employ  a  substitute  at  a  higher  rate  of  wages,  he  is  en- 
titled to  recover  from  the  deserter  the  excess  of  wages  so  paid  by  him 
to  such  substitute  beyond  the  amount  which  would  have  been  payable 
to  the  deserter,  in  case  he  had  duly  performed  his  service  pursuant  to 
the  agreement  (a). 

A  mode  of  ascertaining  the  amount  of  these  forfeitures,  where  the 
seaman  has  contracted  for  the  voyage  or  the  run,  is  provided  by  the 
Act  (6). 

If  a  mariner  quit  the  ship  with  leave  of  the  master,  and  when 
ordered  to  return  refuse  to  do  so,  his  wages  are  forfeited  (c).  But 
they  are  not  forfeited  by  his  quitting  the  ship,  and  refusing  to  pro- 
ceed in  her  on  a  voyage  not  designated  by  the  articles  (d).  And  if  in 
the  Court  of  Admiralty  the  owners  allege  desertion  as  a  defence  to  a 
suit  for  wages,  it  is  incumbent  on  them  to  show  the  articles  or  con- 
tract, in  order  that  the  stipulated  service  may  appear  (e). 

All  forfeitures  for  desertion  were  to  be  applied,  in  the  first  place, 
towards  the  reimbursement  of  the  expenses  occasioned  thereby  to  the 
master  or  owner  of  the  ship,  and  the  remainder,  until  the  passing  of 
the  Seamen's  Fund  Winding-up  Act  (/),  were  payable  to  the  Sea- 
man's Hospital  Society  (g).  They  are  now  to  be  paid  into  the  receipt 
of  the  Exchequer,  to  be  carried  to  and  form  part  of  the  Consolidated 
Fund  of  the  United  Kingdom  (h). 

In  the  case  of  certain  mariners  hired  in  the  Downs,  for  a  voyage  or 
run  to  the  port  of  Hull  at  twelve  guineas  each,  who  with  the  consent 
of  the  master,  but  against  the  positive  orders  of  the  owners,  quitted 
the  ship  011  the  day  after  her  arrival  in  the  roadstead  of  that  port,  in 
the  river  Humber,  the  port  being  so  full  that  the  vessel  could  not  enter 
immediately:  the  present  learned  Judge  of  the  Court  of  Admiralty 
decreed  that  the  mariners  had  forfeited  their  wages.  The  ship 
actually  entered  the  port  within  a  week ;  it  did  not  appear  that  at  the 
time  of  the  desertion  there  was  any  prospect  of  a  lasting  impediment ; 
and  the  learned  Judge,  without  determining  how  long  mariners  were 
bound  to  wait  in  such  a  case,  held  that  they  could  not  be  entitled  to 


(z)  17  &  18  Viet.  c.  104,  s.  243.  of  Harcourt,  id.  p.  248.     The  Cambridge, 

(a)  Sec.  243.  2  Hagg.  243. 

(J)  Sec.  252.  (e)  The  Buhner,  1  Hagg,  163 ;  4  &  5 

c)  The    Buhner,    1    Hagg.   163.     The  ^V^^  ViS.  c.  102,  ,  20. 

£J^   £.agg'.221'  (ff)  7  &  8  Vicfc.  c.  112,  s,  9. 

(d)  The  Eliza,  id.  p.  J82.    The  Countess  (A)  17  &  18  Viet.  c.  10*,  s.  253. 
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their  dismissal,  "  till  after  some  time  of  just  expectation  of  the  removal 
of  the  difficulty  "  (i). 

Certain  articles  of  agreement  for  service  in  a  privateer  contained  in 
the  body  a  clause  imposing  the  penalty  of  forfeiture  of  wages  for 
txventy-four  hours'  absence  without  leave ;  and,  in  addition  thereto, 
contained  also  the  following  memorandum  written  in  the  margin,  viz : 
"  to  leave  at  the  end  of  three  months,  if  the  ship  is  in  port,  or  in 
perfect  safety,  of  which  the  captain  is  to  be  the  sole  judge."  The  ship 
belonged  to  the  port  of  London.  The  captain's  cook,  who  had  signed 
these  articles,  brought  an  action  against  the  master  for  his  wages ; 
and  at  the  trial  it  appeared  that  the  plaintiff  had  served  ten  months, 
and  on  his  return  from  a  cruise,  while  the  ship  was  in  Yarmouth 
Roads,  and  the  master  was  on  shore,  he  asked  leave  of  the  mate  to  go 
on  shore  to  see  his  wife,  but  was  told  by  the  mate  that  he  could  not 
say  whether  he  might  have  leave  or  not :  the  plaintiff,  however,  went 
on  shore,  and  did  not  afterwards  join  the  ship.  Yarmouth  Roads  is 
rather  a  dangerous  place;  the  crew  had  originally  consisted  of  twenty 
mariners  ;  twelve  were  sufficient  to  navigate  the  ship  to  London  ;  and 
the  boatswain,  quarter-master,  and  two  lieutenants  had  been  pre- 
viously discharged.  The  learned  Judge  (Mr.  Justice  Chambre) 
before  whom  the  cause  was  tried,  told  the  jury  that  under  such  a 
clause  he  did  not  think  the  master  could  refuse  leave  without  a 
sufficient  reason,  and  left  it  to  them  to  consider  whether  the  ship  was 
in  a  place  of  safety  when  the  plaintiff  quitted.  The  jury  found  a  ver- 
dict for  the  plaintiff,  and  the  Court  of  Common  Pleas  afterwards 
approved  of  the  direction  of  the  learned  Judge,  and  the  verdict  was 
established  (&).  This  being  the  case  of  a  private  ship  of  war,  and 
not  of  a  merchant  vessel,  the  forfeiture  depended  upon  the  particular 
contract  of  the  parties,  and  not  upon  any  legislative  enactment. 

By  the  2  Geo.  2,  c.  36,  reciting  that  "  seamen  and  mariners,  after 
their  ship's  arrival  at  their  delivering  port  in  Great  Britain,  oftentimes 
leave  the  ship  and  vessels  before  they  are  unladen,  or  before  the  said 
seamen  and  mariners  are  discharged  by  the  masters  or  commanders 
of  such  ships  or  vessels,"  it  was  enacted,  "  that  in  case  any  seamen  or 
mariner,  not  entering  into  the  service  of  his  Majesty,  his  heirs  and 
successors,  should  leave  such  ship  or  vessel  to  which  he  or  they 
belonged,  before  he  or  they  should  have  a  discharge  in  writing  from 
the  master  or  commander,  or  other  person  having  the  charge  of  such 
ship  or  vessel,  he  or  they  so  leaving  such  ship  or  vessel  should  forfeit 
one  montlis  pay  "  to  the  use  of  Greenwich  Hospital  (I).  Although  by 
this  clause  the  discharge  was  required  to  be  in  writing,  yet  in  an 
action  brought  by  a  seaman  against  the  master  for  his  wages,  at  the 
trial  whereof  it  appeared  that  the  plaintiff  and  several  others  left  the 
ship  under  these  circumstances,  while  she  was  under  the  command  of 


T^e  Pear1' 5  ™>'224'P  no  specific  application  is  provided,  shall  be 

Neave  „.  Pratt,  2  B.  &  P.  New  Eep.  paid  and  ^  ag  follo  J._not  'exceeding 

(/)  2  Geo.  2,  c.  36,  s.  6.     By  the  7  &  8  onc  moiety  to  tne  informer,  and  the  residue 

Viet.  c.  112,  s.  62,  all  forfeitures  for  which  to  tne  Seaman's  Hospital  Society. 
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the  mate,  and  the  master  insisted  upon  his  right  to  make  this  deduc- 
tion, but  did  not  call  the  mate  to  prove  that  he  had  not  given  a  dis- 
charge in  writing ;  it  was  held  that  the  jury  might  presume  that  the 
plaintiff  had  received  such  a  discharge:  this  being  the  case  of  a 
penalty  in  which  the  negative  ought  to  be  proved  by  the  party  in- 
sisting on  the  forfeiture,  as  the  circumstances  of  the  case  appeared  to 
afford  him  the  means  of  doing  so  (m).  It  is  to  be  observed,  that  in 
this  case  the  defence  at  the  trial  was  grounded  on  the  particular 
enactment  of  the  statute. 

The  same  statute  authorized  the  master  or  owner  to  deduct  from 
the  wages  due  to  a  mariner,  all  the  penalties  and  forfeitures  incurred 
by  the  Act,  and  to  enter  them  in  a  book  to  be  kept  for  that  purpose, 
to  be  signed  by  the  master  and  two  or  more  principal  officers  (n) ; 
and  it  was  held  that  the  master  could  not  make  this  deduction,  unless 
the  forfeiture  had  been  regularly  entered  in  a  book  as  the  statute 
directed  (o). 

I  have  already  mentioned  that  entry  into  the  service  of  her  Majesty 
is  not  deemed  a  desertion,  nor  followed  by  the  forfeitures  of  wages  (p). 
But  where  a  mariner  quitted  a  vessel  in  defiance  of  the  master,  with 
opprobrious  language — and,  without  any  declaration  of  such  intention 
when  he  quitted  the  vessel,  entered  on  board  a  King's  ship  within 
twenty-four  hours,  it  was  held  to  be  a  desertion,  working  a  forfeiture 
of  wages  (q). 

A  forfeiture  in  this,  as  in  other  cases,  may  be  waived  by  the  party 
entitled  to  take  advantage  of  it.  And  accordingly,  in  the  case  of  a 
foreign  seamen,  by  whose  articles  it  was  provided,  "  that  if  any  of  the 
crew  should  absent  themselves  before  the  ship  was  unloaded  without 
the  master's  leave,  they  should  forfeit  the  whole  of  their  wages,"  and 
who  quitted  the  ship  without  leave  in  the  port  of  London,  before  she 
was  unloaded,  and  was  absent  a  day  and  a  night,  but  who  afterwards 
returned  to  the  ship,  and  was  received  by  the  master,  and  worked  in 
discharging  the  cargo  in  the  same  way  as  the  other  mariners,  it  was 
held  that  the  master  could  not  set  up  this  absence  as  a  defence  to  an 
action  brought  by  the  seaman  for  his  wages  (r).  But  a  forfeiture  is 
not  waived  by  the  acceptance  of  a  seaman's  services  whilst  the  ship  is 
in  distress,  unless  such  acceptance  be  continued  when  the  necessity  for 
them  has  ceased  (s).  On  the  other  hand,  it  cannot  be  insisted  on,  if  the 
seaman's  breach  of  duty  be  occasioned  by  the  master's  misconduct  (t). 

It  is,  however,  of  great  importance  to  understand  that  the  for- 
feiture of  wages  for  desertion  does  not  arise  out  of  these  provisions 
of  the  Legislature,  but  depends,  as  I  have  already  intimated,  upon 
a  general  rule  and  maxim  of  the  maritime  law.  This  point  has  been 
most  ably  discussed  and  enforced  in  a  judgment  pronounced  by  the 
learned  Judge  of  the  Court  of  Admiralty,  which,  notwithstanding 

(m)  Frontine  u.  Frost,  3  Boss  &  Pull.  302,  (?)  The  Ainphitrite,    2  Hagg  Ad.  Rep. 

(n)  2  Geo  2,  c.  36,  s.  9.  403;                                             ^  59Q    and 

(o)  Frontine  v .  Frost,  3  Boss.  &  Pull.  302.  5  ^  }Q  Wm  ^  c  ^  'g>  7> 

(p)  Chap,  2,  p.  452,   the   statute  there  (,)  Train  r.  Bennet,  3  C.  &  P.  3. 

cited-  (0  Ibid. 
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a  decision  (w)  on  the  construction  of  the  5  &  6  Wm.  4,  c. 
deserves  to  be  quoted  at  length,  as  a  most  excellent  i] 


,  ss.  7  &9, 
illustration  of 

general  principles.  A  West  India  ship  having  returned  with  a  cargo 
to  the  river  TJiamcs,  was  lashed  to  another  vessel  in  the  port  of 
London,  a  little  below  Blackwall,  preparatory  to  her  entrance  into 
the  West  India  Dock,  for  the  discharge  of  her  cargo,  being  the  only 
place  at  which  it  could  lawfully  be  discharged.  In  this  situation  the 
carpenter  quitted  the  ship  without  the  permission  of  the  mate,  who 
was  left  on  board  in  the  command,  and  probably  with  a  knowledge 
that  permission  had  been  actually  refused.  It  appears  that  several 
others  of  the  crew  left  the  ship  in  the  same  situation ;  and  the  owners 
were  obliged  to  procure  other  assistance  to  work  the  vessel  into  the 
dock.  The  carpenter  instituted  a  suit  for  his  wages,  and  it  was  con- 
tended on  his  behalf,  that  if  any  penalty  at  all  was  incurred,  it  was 
only  a  forfeiture  of  one  month's  pay  to  Greenwich  Hospital,  under  the 
statute  2  Geo.  2,  c.  36,  s.  6.  On  the  other  hand,  the  owners  insisted 
that  the  entire  right  to  wages  was  forfeited  and  gone  by  this  deser- 
tion ;  and  the  learned  Judge  so  decreed,  and  made  the  following 
remarks  upon  the  law  in  such  cases  :  u  The  question  then  is  as  to  the 
penalty ;  if  the  word  penalty  is  that  which  properly  belongs  to  this 
act  of  misconduct.  That  such  a  demand  as  this,  for  entire  wages, 
under  such  conduct  on  the  part  of  those  who  claim  them,  could  have 
been  at  any  time  supported,  is  inconceivable ;  if  owners  are  damnified 
by  the  misconduct  of  their  mariners,  they  are  entitled  upon  every 
principle  of  reason  and  justice  to  a  set-off  against  the  demand  of 
wages,  on  account  of  the  hazards  to  which  their  property  has  been 
exposed  by  the  non-performance  of  the  contract.  By  interpretation 
of  law,  the  voyage  is  not  completed  by  the  mere  fact  of  arrival :  the 
act  of  mooring  is  an  act  to  be  done  by  the  crew,  and  their  duty 
extends  to  the  time  of  the  unlivery  of  the  cargo  (/c).  There  is  no 
period  at  which  the  cargo  is  more  exposed  to  hazard  than  when  it  is 
in  the  act  of  being  transferred  from  the  ship  to  the  shore ;  and  there- 
fore the  law,  not  only  the  old  law,  but  particularly  the  statute  by 
which  the  Went  India  trade  has  been  in  latter  times  regulated,  has 
enjoined,  in  the  strictest  manner,  that  the  mariners  shall  stay  by  the 
vessel  until  the  cargo  be  actually  delivered.  I  take  this  to  have  been 
always  a  part  of  the  duty  of  the  mariners,  their  contract  is  legally 
understood  to  go  this  length,  and  there  never  can  have  been  a  time 
when  the  owner  was  not  entitled  to  some  compensation  against  the 
mariners,  on  account  of  the  non-completion  of  the  contract.  This  is 
a  consideration  not  in  modum  pcsncs,  but  it  is  a  civil  compensation  for 
injury  received,  existing  in  all  reason  and  justice  antecedently  to  any 
statute  upon  the  subject.  In  the  case  of  freight,  if  a  master  does  not 
execute  any  part  of  the  contract,  it  is  in  strict  principle  a  forfeiture 
of  the  whole  freight,  and  so  it  would  be  in  these  cases  of  wages, 


(«)  McDonald  v.  Jopling,  4  M.  &  W.  (a?)  The  Cambridge,  2  Hagg.  Ad.  Rep. 
285;  the  Two  Sisters,  2  Wm.  Rob.  128;  243.  See  also  The  Westmoreland,  1  \v" 
The  Westmoreland,  1  Wm.  Rob.  216.  Rob.  Rep.  p.  216. 
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though  the  law  has  not  usually  been  carried  to  its  full  extent ;  but 
from  that  indulgence  with  which  it  has  always  contemplated  the 
interests,  and  even  the  errors  and  failures  of  this  class  of  men,  it  has 
wrought  only  the  forfeiture  of  a  part  of  the  wages  by  way  of  com- 
pensation to  the  owner  for  the  trouble  and  risk  of  the  exposure  of 
his  property,  and  for  his  additional  expense  in  procuring  other  assist- 
ance to  effect  that  which  ought  to  have  been  effected  by  such  deserters. 
Then  came  the  statute  of  merchant  seamen,  which  contained  a. clause, 
giving  one  month's  wages  to  Greenwich  Hospital  in  cases  of  desertion, 
and  in  the  argument  which  has  been  founded,  I  presume,  upon  the 
case  of  Frontine  v.  Frost,  it  is  urged  as  if  it  was  understood  to  transfer 
a  part  of  the  forfeited  wages  to  that  Institution.  It  was  laid 
down  pretty  strongly  in  the  argument  of  that  case  by  counsel, 
that  the  delinquent  does  not  forfeit  the  whole  of  his  wages, 
which  is  true.  But  it  was  further  argued,  that  the  master  must 
have  debited  himself  to  Greenwich  Hospital  in  order  to  entitle  him- 
self to  make  the  deduction,  on  the  ground  that  the  deduction  is 
for  the  benefit  of  that  charity,  and  not  for  the  compensation  of 
the  owner.  Now  I  take  the  interpretation  of  the  case  to  be  this  ; 
that  it  will  not  entitle  the  owner  to  set  off  the  forfeiture  to  Greenwich 
Hospital  as  a  forfeiture  under  the  statute,  which  he  had  done  in  the 
pleadings,  unless  he  shall  have  complied  with  the  requisitions  of  the 
statute — that  he  shall  not  lose  his  own  right  of  deducting  a  com- 
pensation due  to  himself  personally  on  account  of  the  imperfect 
execution  of  the  contract.  I  have  conversed  with  very  learned 
persons,  who  were  interested  in  that  judgment,  and  from  whom 
I  understand  that  the  authority  of  their  opinions  concurs  in  sus- 
taining the  proposition,  that  the  owner  is  not  debarred  by  the  pro- 
visions of  the  statute  from  those  rights  to  which  he  was  entitled  under 
the  old  law.  The  Legislature  never  could  have  intended  to  deprive 
the  owner  of  his  remedy,  when  it  superadded  this  forfeiture  in  favour 
of  the  hospital,  which  was  to  be  obtained  in  the  modes  it  has  prescribed. 
The  case  does  not,  I  think,  in  any  manner  interfere  with  the  principle 
which  I  have  laid  down,  that  the  owner  is  at  liberty  to  set  off  the 
compensation  to  which  he  is  entitled  against  a  demand  for  wages 
independently  of  that  statute.  But  the  present  case  goes  a  great  deal 
further ;  it  is  true  the  vessel  had  arrived  in  the  river,  but  the  voyage 
was  not  finished,  it  was  still  to  be  prosecuted.  The  Acts  which  have 
passed  having  made  the  West  India  Docks  the  only  place  where  these 
cargoes  can  be  discharged,  the  voyage  can  only  terminate  there;  the 
vessel  has  not,  till  then,  arrived  at  her  final  moorings.  Her  port  is 
not  the  port  of  London  generally,  but  that  particular  portion  of  it 
which  is  expressly  and  exclusively  appropriated  for  the  reception  of 
West  India  ships.  It  is  therefore  a  desertion  during  the  voyage, 
which  by  the  old  law,  as  well  as  by  the  statute,  works  a  forfeiture  of 
the  whole  wages  ;  and  it  is  a  case  of  a  very  flagrant  nature  *''  (;/). 


(y)  The    Baltic    Merchant,    1  Edw,  86.       6  Wm.  4,  c.   19,  ss.   7  &  9,  Macdonald  v. 
ut  gee   on  the  construction  of  the  5  &       Jopling,  4  M.  &  W.  285. 
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4.  Forfeiture  for  refusing  to  assist  the  Master  in  defending  the  Ship 

against  Pirates. 

The  Legislature  has  also  punished  with  the  forfeiture  of  wages 
the  offence  of  neglecting  or  refusing  to  assist  the  master  in  defending 
the  ship  against  the  attack  of  pirates  (z).  It  seems  also  that  neglect 
of  duty,  disobedience  of  orders,  habitual  drunkenness,  or  any  cause 
which  will  justify  a  master  in  discharging  a  seaman  during  the  voyage, 
will  also  deprive  the  seaman  of  his  wages  (a).  But  a  single  act  (6), 
or  even  occasional  acts  of  intemperance,  will  not  have  that  effect  (c). 
The  present  learned  Judge  of  the  Court  of  Admiralty  (Doctor 
Lushington)  has  expressed  an  opinion,  that  the  misconduct  of  the 
seaman  must,  to  work  a  forfeiture  of  wages,  be  of  such  a  character  as 
to  render  his  discharge  imperatively  necessary  for  the  safety  of  the 
ship,  and  the  due  preservation  of  discipline  (d).  Drunkenness  will 
not  be  held  in  that  Court  an  available  defence  to  a  mariner's  claim  for 
wages,  unless  specifically  pleaded,  and  put  in  issue  in  the  cause :  nor 
will  mere  neglect  of  duty,  in  a  particular  instance,  not  followed  up 
by  consequences  injurious  to  the  owners,  even  when  the  seaman  acted 
in  the  capacity  of  chief  mate,  have  that  effect  (e}. 

5.  In  case  of  Embezzlement  ly  the  Mariners. 

If  the  cargo  be  embezzled  or  injured  by  the  fraud  or  negligence  of 
the  seamen,  so  that  the  merchant  has  a  right  to  claim  a  satisfaction 
of  the  master  and  owners,  they  may,  by  the  custom  of  merchants, 
deduct  the  value  thereof  from  the  wages  of  the  seamen  by  whose 
misconduct  the  injury  has  taken  place  (/).  A  proviso  introduced  in 
a  note  to  the  agreement  prescribed  by  the  5  &  6  Wm.  4,  c.  19,  was 
calculated  to  enforce  this  rule  in  the  case  of  embezzlement,  either  of 
the  cargo,  or  of  the  ship's  stores.  This  proviso  was  construed  indi- 
vidually, as  affecting  only  the  particular  persons  guilty  of  the  embezzle- 
ment, and  not  the  whole  crew  (g).  Nor  was  any  innocent  person 
liable  to  contribute  a  portion  of  his  wages  to  make  good  the  loss 
occasioned  by  the  misconduct  of  others  (h). 

By  the  form  now  prescribed  it  is  expressly  agreed,  that  any  em- 
bezzlement, or  wilful  or  negligent  loss  or  destruction,  of  any  part  of 
the  ship's  cargo  or  stores,  shall  be  made  good  to  the  owner  out  of  the 
wages  (so  far  as  they  will  extend)  of  the  person  guilty  of  the  same. 
And  if  any  seaman  shall  have  entered  himself  as  qualified  for  a  duty 
to  which  he  shall  prove  to  be  not  competent,  he  shall  be  subject  to  a 
reduction  of  the  rate  of  wages  hereby  agreed  for  in  proportion  to  his 
incompetency  (i). 

(z)  22  &  23  Car.  2,  c.  11,  s.  7.  (e)  The  Duchess  of  Kent,   1  W.  Rob. 

(a)  See  the  judgment  pronounced  by  Sir       283. 

William  Scott,  in  the  case  of  Robinet  v.  the  (/)  Molloy,    book  2,  chap.  3,  sec.  9 

ship  Exeter,  2  Rob.  261.  2  Shaw,  167;  1  Lord  Raym.  650. 

(b)  The    Martha,    2    Hagg.   158.     The  „  ty)  Th(?mpson  v.  Collins,  1  Bos.  &  Pull. 
Baling  Grove,  2  Hagg.  15.     The  Gondolier,  *•  K'  347'     Prince    Frederick,    2    Hagg. 
3  Hagg.  190.  AdA?erfr  394' 

%  Th6  Bit  '^Rb2  H7a3Sg'  5'  ®  S^pTend 

(d)  The  Blake,  1  W.  Rob.  p.  73.  iSSUed  by  the  Board  of  Trade. 
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CHAPTER  IV. 

OP  PROCEEDINGS   TO   OBTAIN  THE   PAYMENT   OF   WAGES:    AND   HEREIN, 

(Ss.)  1.  Proceedings  ly  Suit  in  the  Court  of  Admiralty  against  the  Ship  in  Specie,  when 
the  Contract  is  in  the  usual  form,  and  not  under  Seal— In  what  Cases  Pro- 
hilitions  will  be  granted,  p.  510. 

2.  Seaman's  Claim  for  Wages  is  preferred  in  Admiralty  to  all  other  Charges  on 

Ships,  p.  517. 

3.  By  Action  at  Common  Law  against  the  Master  or  Owners,  p.  517. 

4.  Under  17  (^  18  Viet.  c.  104,  ly  Complaint  on  Oath  to  a  Magistrate,  p.  518 

5.  Master's  Remedies  for  his  Wages,  p.  519. 

HAVING,  in  the  three  preceding  chapters,  considered  the  contract  for 
service  on  board  a  merchant  ship,  the  cases  in  which  the  remuneration 
of  such  service  is  due,  either  wholly  or  in  part,  and  those  in  which  it 
is  lost  or  forfeited,  I  propose  in  this  last  chapter  to  treat  of  the  means 
of  obtaining  this  remuneration  by  legal  process. 

1.  Proceedings  by  Suit  in  the  Court  of  Admiralty  against  the  Ship  in 

Specie,  when  the  Contract  is  in  the  usual  form,  and  not  under  Seal — In 

what  cases  Prohibitions  will  be  granted. 

According  to  the  observation  made  in  a  former  part  of  this  Treatise  (a), 
the  jurisdiction  of  the  Courts  of  Common  Law  can  in  this  case  be 
exercised  only  by  suit  against  the  person ;  but  the  jurisdiction  of  the 
Court  of  Admiralty  may  be  exercised  by  process  against  the  ship,  or 
the  proceeds  of  a  sale  thereof  remaining  in  the  Court.  In  this  Court 
alone,  therefore,  that  principle  of  the  Maritime  Law,  which  holds  the 
ship  in  specie  to  be  subject  to  the  claim  of  wages  earned  by  service  in 
it,  can  be  carried  into  effect.  The  Court  of  Admiralty  was  originally 
constituted  for  the  adjudication  of  causes  and  disputes  arising  upon  the 
high  sea,  and  within  the  jurisdiction  of  the  Lord  High  Admiral,  whose 
deputy  the  Judge  of  that  Court  formerly  was.  The  proceedings  there- 
in, being  according  to  the  course  of  the  Civil  Law,  appear  to  have 
been  very  unpopular  in  ancient  times ;  and  two  statutes  were  made  in 
the  reign  of  King  Richard  the  Second,  upon  the  complaint  of  the 
Commons  of  England,  to  define  the  limits  of  its  jurisdiction ;  by  the 
first  of  which  it  is  "  accorded  and  assented,  that  the  admirals  and  their 
deputies  shall  not  meddle  from  henceforth  of  anything  done  within  the 
realm,  but  only  of  a  thing  done  upon  the  sea,  as  it  hath  been  used  in 
the  time  of  the  noble  prince  King  Edward,  grandfather  of  our  Lord 


(a)  Part  2,  chap.  3. 
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the  King  that  now  is  "  (b).  By  the  other,  "  It  is  declared,  ordained, 
and  established,  that  of  all  manner  of  contracts,  pleas,  and  quarrels, 
and  all  other  things  arising  within  the  bodies  of  counties,  as  well  by 
land  as  by  water,  and  also  of  wreck  of  the  sea,  the  Admiral's  Court 
shall  have  no  manner  of  cognizance,  power,  nor  jurisdiction"  (c). 
Considering  these  statutes  with  reference  to  the  present  subject,  it  is 
evident  that,  if  the  seaman's  claim  to  wages  be  in  reality  founded  on 
the  performance  of  his  service  in  the  navigation  of  a  ship  on  the  high 
sea,  the  Court  of  Admiralty  must  have  cognizance  of  the  claim  ;  and, 
on  the  other  hand,  that  if  the  claim  be  in  reality  founded  on  the  con- 
tract made  for  performance  of  such  service,  and  such  contract  be,  as  it 
usually  is,  made  on  shore,  or  in  a  port  or  river  within  the  body  of  a 
county,  the  Court  of  Admiralty  can  have  no  cognizance  of  it.  In  this 
view  of  the  subject,  it  is  difficult  to  distinguish  the  case  of  the  master 
from  that  of  the  persons  employed  under  his  command ;  the  nature 
and  place  of  the  service,  and  the  place  of  the  hiring,  are  in  both  cases 
usually  the  same.  Nevertheless,  a  distinction  was  made  between  them, 
and  had  become  a  settled  rule  of  law.  The  seamen  had  as  they  have 
now  in  ordinary  cases  a  threefold  remedy :  against  the  ship,  the  owners, 
and  the  master;  the  master  a  remedy  against  the  owners  only.  The 
suit  of  the  seamen  in  the  Court  of  Admiralty  is  frequently  spoken 
of  as  an  excepted  case  (d),  and  an  indulgence  granted  to  them  on 
account  of  the  convenience  and  advantage  of  proceeding  in  a  Court  in 
which  all  may  join  in  one  suit,  and  payment  may  be  obtained  out  of 
the  value  of  the  ship ;  and  of  the  presumption  that  they  who  contract 
with  the  master,  contract  with  him  on  the  credit  of  the  ship;  whereas 
the  master,  who  contracts  with  the  owners,  was,  until  the  7  &  8  Viet, 
c.  112,  presumed  to  trust  to  their  personal  credit. 

The  clear  result  of  the  several  decisions  (e)  upon  this  subject  is  that 
until  lately  the  Court  of  Admiralty  had  no  special  jurisdiction  over  con- 
tracts for  wages,  i.  <?.,  over  contracts,  other  than  or  in  addition  to  the 
ship's  articles  (/),  but  that  if  the  hiring  was  on  the  usual  terms,  and  made 
by  word,  or  by  writing  only,  and  not  by  deed,  the  seamen,  or  any  one  or 
more  of  them,  and  every  officer,  except  the  master,  might  sue  in  the 
Court  of  Admiralty,  and  might,  by  the  process  of  that  Court,  arrest 
the  ship  as  a  security  for  their  demand,  or  cite  the  master  or  owners 
personally  to  answer  to  them. 

The  master  by  the  191  section  of  the  Merchant  Shipping  Act  has 
now  the  same  remedies  as  the  seamen.  A^d  by  the  24  Viet.  c.  1 0, 


(b)  13  Rich.  2,  stat.  1,  c.  5.  geon,    Mills   v.  Long,   1  Saycr,  136.     The 

(c)  15  Rich.  2,  c.  3.  Mate,  Bayley  v.  Grant,  1  Lord  Rayra.  632  ; 

(d)  In   the   eases   cited  in   the  two  last  Salk  33.     Read  v.  Chapman,  2  Stra.  937. 
notes.  The  Harriet,  1  Lush,  285. 

(e}  As   to  the   seamen,    after   sentence,  (/)  The  Sidney  Cove,  2  Dods.  12.     The 

Winch.  8;  before  sentence,  Alleson  v.  Mursh,  Mona,  1  W.  Rob.  137.  The  Riby  Grove,  2  W. 

2.  Vent.  181 ;  Anon.  3  Mod.  379  ;  Bens  v.  Rob.  52,  where  in  a  suit  for  wages,  part  of 

Parre,  2  Lord  Raym.  1206.  The  Boatswain,  which  by  the  seaman's  contract  was  toconsist 

King  v.  Ragg,  2  Stra.  858;  1  Barn.  297.  in  a  share  of  the  proceeds  of  a  whaling  voyage, 

The  Carpenter,   Wheeler   v.    Thompson,  1  the  Court  of  Admiralty  sustained  an  objec- 

Stra.  707.     The  Lord  Hobart,  2  Dods.  104.  tion  to  its   jurisdiction.      The   Debrecsia, 

The  Prince  George,  3  Hagg.  376.  The  Sur-  W.  Rob.  33.    The  Harriet,  1  Lush.  285. 
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s.  10,  it  is  enacted  that  the  High  Court  of  Admiralty  shall  have  juris- 
diction over  any  claim  by  a  seaman  of  any  ship  for  wages,  earned  by 
him  on  board  the  ship,  whether  the  same  be  due  under  a  special  contract 
or  otherwise)  and  also  over  any  claim  by  the  master  of  any  ship  for 
wages  earned  by  him  on  board  the  ship,  and  for  disbursements  made  by 
him  on  account  of  the  ship,  subject,  however,  to  his  not  being  entitled 
to  recover  any  costs  if  lie  recovers  less  than  £50,  unless  the  Judge 
certify  the  cause  to  have  been  one  fit  to  be  tried  in  that  Court. 

And  the  seamen  may  sue  there  not  only  for  the  wages  earned  in 
the  course  of  a  voyage,  but  for  those  earned  in  rigging  and  fitting  out 
a  ship  for  a  voyage,  on  which  they  have  engaged  to  proceed,  if  the 
owners  do  not  afterwards  think  proper  to  send  the  ship  on  the  intended 
voyage  ((/).  And  it  seems  also  that  they  may  sue  there  for  the  wages 
contracted  to  be  paid  to  them  for  navigating  a  ship  from  one  port  of 
this  country  to  another  (A).  And  if  a  suit  be  there  instituted,  that 
Court  can  properly  decide  whether  a  place  at  which  a  ship  may  have 
arrived  be  a  port  of  delivery  so  as  to  entitle  them  to  wages  (i).  Indeed, 
if  the  master  has  obtained  a  sentence  in  the  Court  of  Admiralty  upon 
the  usual  allegation,  stating  that  he  was  hired  within  the  jurisdiction 
of  that  Court,  the  Courts  at  Westminster  Hall  will  not  prohibit  the 
execution  of  the  sentence  (&). 

In  regard  to  foreign  seamen,  the  Court  of  Admiralty  has  been  in 
the  habit  of  entertaining  proceedings  against  ships  in  the  ports  of 
this  country,  at  their  suit,  for  wages  as  due  by  the  general  maritime 
law,  with  the  consent  of  the  accredited  agent  of  the  government  of 
their  country.  But  the  learned  Judge  of  that  Court  refused  to  pro- 
ceed in  the  suit  of  an  American  seaman,  whose  claim  was  founded,  not 
on  any  such  rule  of  law,  or  any  custom  of  his  country,  but  merely  on 
a  particular  article  in  an  alleged  Act  of  Congress,  which  was  not  in- 
corporated into  the  ship's  articles  (/).  In  the  case  of  a  Greek  vessel 
which  had  been  sold  in  this  country,  under  a  decree  of  the  Court,  in  a 
suit  instituted  by  the  holder  of  a  bottomry  bond,  the  same  Judge 
ordered  the  charge  of  the  subsistence  of  the  Greek  seamen  to  be  paid 
out  of  the  proceeds.  It  was  proved,  that  by  the  customary  regulations 
of  Turkey,  the  master  is  to  take  back  the  men  in  his  own  vessel,  or 
provide  conveyance  for  them  in  another ;  and  if  the  vessel  be  sold, 
the  proceeds  are  liable  to  their  support,  and  to  procure  them  the 
means  of  conveyance  to  their  own  country.  The  seamen  had,  in  fact, 
been  subsisted  and  sent  home  by  the  British  government,  and  the 
King's  proctor  intervened  in  the  suit.  The  learned  Judge  adverted  to 
this  proof,  but  also  said  that  he  considered  subsistence  to  be  a  part  of 
the  compensation  for  the  services  of  a  mariner,  and  so  in  effect  a  part 
of  his  wages.  It  does  not  appear  by  the  report  whether  any  expense 
had  been  incurred  in  sending  back  the  men  beyond  that  of  their  sub- 

(g)  Wells  v.    Hosman,    2   Lord  Raym.  (i)  Brown  v.  Benn  and  Others,  2  lord 

1044;  5  Mod.    238.     See   also   Mills   and  Ray m.  1247. 

Another  v.  Gregory,  Sayer,  127.  (&)  Barber   and    Another   v.    Wharton, 

(h)  Anon.  1  Vent.  343.     The  application  2  Lord  Raym.  1452. 

for  a  prohibition  was  after  sentence.     See  (Q  The  Courtney,  1  Edw.  239. 
31  Geo.  3,  c.  39,  s.  6. 
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sistence,  or  whether  any  other  expense  was  decreed  or  claimed  (m). 
And  in  the  case  of  a  Dutch  ship  which  put  into  the  Isle  of  Wight  in 
great  distress,  and  was  there  abandoned  by  the  owners  to  the  discretion 
of  the  master,  and  assigned  to  British  creditors,  the  same  learned  Judge 
considered  the  owners  as  having  disclaimed  the  articles  of  agreement 
with  the  mariners,  which  contained  a  clause  against  suits  in  a  foreign 
country,  and  the  contract  with  them  to  be  determined,  and  that  their 
suit  was  the  arrest  of  a  British  ship,  and  their  claim  sustainable  on  the 
general  law  (n).  In  the  case  also  of  an  American  ship,  which  had 
sailed  from  New  York  under  an  engagement  with  the  mariners  for  a 
voyage  to  Gottenburgh  and  back,  but  which,  in  fact,  sailed  to  Peters- 
burgh,  and  after  delivering  her  cargo  there,  took  a  cargo  for  London 
under  a  British  licence,  which  was  in  contravention  of  the  law  of 
America)  the  seamen  were  allowed  to  recover  their  wages:  the  character 
of  alien  enemy  was,  for  the  purpose  of  this  voyage,  removed  by  the 
British  licence,  as  far  as  respected  a  proceeding  of  this  nature  in  a 
British  Court:  and  the  learned  Judge  thought  the  seamen  would  be 
without  remedy,  if  the  Court  refused  its  assistance  (o). 

I  have  said  that  seamen  may  sue  in  the  Court  of  Admiralty,  if  the 
contract  is  made  on  the  usual  terms,  and  not  by  deed.  It  was  de- 
cided in  two  causes,  before  the  passing  of  the  earliest  statute  requiring 
the  contract  to  be  in  writing,  that  the  Court  of  Admiralty  had  juris- 
diction in  the  case  of  a  written  contract  (p).  And  the  7  &  8  Viet. 
c.  112,  and  13  &  14  Viet.  c.  93,  contained,  as  does  also  the  17  &  18 
Viet.  c.  104,  clauses,  enacting,  that  no  seaman  shall,  by  entering  into 
or  signing  such  an  agreement,  be  deprived  of  any  means  for  the 
recovery  of  wages  against  any  ship,  the  master  or  owners,  which  he 
might  then  lawfully  make  use  of;  that  certified  copies  of  it  ace  to  be 
admitted  in  evidence  (q),  and  that  no  seaman  shall  be  required  to 
produce  it,  or  a  copy  of  it,  or  give  notice  for  the  production  of  it ;  and 
that  if  it  be  not  produced  and  proved,  he  shall  be  at  liberty  to  prove 
the  contents,  or  purport  of  it,  or  establish  his  claim  by  other  evidence. 
In  the  common  form  of  proceeding  in  the  Court  of  Admiralty,  the 
party  who  sues  for  wages  does  not  state  how  the  contract  was  made ; 
the  foundation  of  the  suit  in  that  Court  is  the  service,  and  not  the 
hiring ;  and  therefore  the  objection  that  the  hiring  was  upon  special 
terms,  or  was  made  by  deed,  does  not  appear  upon  the  face  of  the 
complainant's  proceedings,  but  must  be  made  by  the  defendants,  if  they 
wish  to  rely  on  it.  And  they  must  make  their  objection,  and  apply  to 
one  of  the  Courts  at  Westminster  Hall  for  a  prohibition,  before  sentence 
is  given  in  the  Court  of  Admiralty:  if  they  suffer  the  cause  to  pro- 
ceed to  a  judgment  upon  the  merits  in  that  Court,  they  cannot 


(m)  The  Madonna  D'Idra,   1    Dods.  37.  2  Lord  Raym.  1206,  and  the  Mariners'  case, 

The  Vrow  Mina,  ibid.  234.  The  Golubchick,  8  Mod.  379. 

1  Wm.  Rob.  143.  (q}  And  a  seaman  plaintiff  need  not  give 

(n}  The  Wilhelm  Frederick,  1  Hagg.  Ad.  notice  to  the    defendant   to    produce   the 

Rep.  138.  articles  at  the  trial.    If  the  defendant  wishes 

(o)  The  Maria  Theresa,  1  Dods.  Ad.  Rep.  to  take  advantage  of  any  clause  contained  in 

303.  them,  he  himselt  must  produce  them.   Bow- 

(p)  Bens  v.  Parre,  Mich.    Term,  4  Anne,  man  v.  Manzelman,  2  Campb.  315. 

L  L 
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afterwards  avail  themselves  of  this  objection  (r).  If  the  contract  for 
service  be  made  upon  terms  and  conditions  differing  from  the  general 
rules  of  law,  the  service  alone  cannot  entitle  a  seaman  to  his  wages : 
his  right  to  them  must  depend  upon  the  performance  of  the  stipulated 
terms  (s).  The  construction  of  the  instrument,  in  which  those  terms 
are  contained,  is  a  proper  subject  for  the  jurisdiction  of  the  Courts  of 
Common  Law ;  and  it  is  clear,  by  the  several  authorities  on  this 
subject,  notwithstanding  a  seeming  dictum  in  one  case  (t)  to  the  con- 
trary, that  upon  the  suggestion  of  such  a  contract  made  at  land  and 
under  seal,  supported  by  the  proper  affidavits,  the  Courts  at  West- 
minster Hall  will  prohibit  the  Court  of  Admiralty  from  proceeding  in 
a  suit  instituted  there  (u). 

But  it- is  not  quite  clear  whether  the  defendants  ought,  before  they 
apply  for  a  prohibition,  to  plead  the  agreement  in  the  Court  of 
Admiralty  as  a  bar  to  the  jurisdiction  of  that  Court.  In  one  of 
the  cases  on  this  subject,  the  Court  of  King's  Bench  is  reported  to 
have  said,  "  If  there  is  any  special  contract,  as  is  now  suggested, 
the  defendant  may  plead  it  in  the  Court  of  Admiralty ;  and  if  that 
Court  does  not  allow  the  plea,  then  it  may  be  a  proper  time  to  move 
the  King's  Bench  for  a  prohibition;  for  if  it  should  be  granted 
before  the  plea  is  disallowed,  it  is  a  prejudging  of  the  justice  of  that 
Court "  (#). 

The  course  of  the  proceedings  that  had  taken  place  in  the  Court 
of  Admiralty  does  not  appear  by  the  report  of  any  of  the  cases  in 
which  a  prohibition  has  been  granted.  The  best  reporter  of  the  first 
of  these  cases  (y)  says  only,  "  A  motion  was  made  for  a  prohibition 
to  the  Court  of  Admiralty,  in  a  suit  there  for  mariners'  wages,  upon 
a  suggestion  of  a  contract  made  for  them  at  land ;  and  the  Court 
held,  that  for  the  convenience  of  seamen  the  Admiralty  had  been 
allowed  to  hold  plea  for  mariners'  wages,  but  yet  with  this  limitation, 
that  if  there  be  any  special  agreement,  by  which  the  mariners  are 
to  receive  their  wages  in  any  other  manner  than  is  usual,  or  if  the  agree- 
ment be  under  seal,  so  as  to  be  more  than  a  parol  agreement,  in  such  a 
case  prohibition  shall  be  granted:  and  so  it  was  granted  in  this  case." 

(r)  Bugging  v.  Bennett,  4  Burr.  2035.  bella,  2  Rob.  241.  Sydney  Cove,  1  Dods. 
If  a  party,  who  has  pleaded  a  modus  to  a  p.  11.  The  Mo«a,  1  W.  Rob.  137. 
suit  in  the  Spiritual  Court  for  tithes,  suffer  (u)  See  the  cases  cited  in  2  Dods.  12,  in 
the  modus  to  be  tried  in  that  Court,  he  support  of  the  doctrine,  that  the  Court  of 
cannot  obtain  a  prohibition  after  sentence.  Admiralty  has  no  jurisdiction  in  special  con- 
Full  v.  Hutchins,  Cowp.  422.  tracts.  And  see  the  case  of  the  Riby  Grove, 

(*)  Where  a  seamen  agreed  not  to  sue  2  Wm.  Rob.  52,  where,  in  a  suit  for  wages, 

any  of  the  owners  for  wages,  except  one  of  part  of  which  by  the  seaman's  contract  was 

them,  who  was  the  captain,  he  was  held  not  to  consist  in  a  share  of  the  proceeds  of  a 

entitled  to  sue  the  others,  though  they  had  whaling  voyage,  the  Court  of  Admiralty 

received  the  proceeds  of  the  cargo,  and  one  sustained  an   objection   to   its  jurisdiction, 

of  them  was  the  managing  owner.    McAuliffe  And  the  Debrecsia,  3  Win.  Rob.  33. 

v.  Bicknell,  2  C.  M.  &  R.  263.     And  a  sea-  (a?)  The    mariners'   case,    8    Mod.   379, 

man  who  had  taken  a  bill  of  exchange  on  Trinity  Term,  11  Geo.  3. 

the  owners  for  his  wages  was  held  to  have  (y}  Opy   ».   Child   and    Others.     Easter 

lost  his  right  to  proceed  in  Admiralty  against  Term,  5  Wm.  &   Mary,   K.  B.   Salk.   31. 

the  ship.  The  William,  2  Hagg.  136.  S.  C.,  by  the  name  of  Opy  v.  Addison  and 

(t)  Bens  v.  Parr,  2  Lord   Raym.  1206.  Others,  12  Mod.  38,  but  not  more  circum- 

And  see  the  cases  in  Admiralty.     The  Isa-  stantial. 
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In  the  second  cause  (V),  by  the  suggestion  (a)  made  in  support  of 
the  motion  for  a  prohibition,  the  defendant  in  the  Court  of  Admiralty, 
after  reciting  the  statutes  relating  to  the  jurisdiction  of  the  Court  of 
Admiralty,  and  the  libel  exhibited  in  that  Court  by  the  seamen  (by 
which  it  appeared  that  they  had  during  the  voyage  entered  on  board 
one  of  his  Majesty's  ships),  set  forth  the  contract  which  contained  an 
express  covenant,  that  if  any  or  either  of  the  seamen  should  depart 
from  or  leave  the  ship  during  the  voyage,  to  go  on  board  any  of  his 
Majesty's  ship  or  ships  of  war,  or  upon  any  other  pretence  or  account 
whatsoever,  without  leave  of  the  master,  such  seaman  so  deserting  or 
leaving  the  ship  should  forfeit  and  lose  all  his  wages  and  pay,  then 
due  and  owing ;  and  averred  that  this  contract  was  made  on  land  in 
this  country,  and  sealed  and  delivered  by  the  parties,  and  that 
although  he  had  offered  to  prove  the  said  statutes  and  the  rest  of  the 
premises  in  the  Court  of  Admiralty  before  the  Judge  there,  yet  that 
the  Judge  of  the  said  Court  had  altogether  refused  to  receive  the  said 
plea  and  allegation.  Upon  the  motion  for  a  prohibition,  the  Chief 
Justice  (Lord  Hardwicke)  said,  that  before  the  making  of  the  new 
statute  (viz.  the  2  Geo.  2,  c.  36),  he  always  understood  the  law  to  be 
settled,  that,  as  the  Admiralty  Court  proceeds  in  suits  for  mariners' 
wages  upon  contracts  made  on  land,  which  cannot  be  the  proper 
cognizance  of  the  maritime  jurisdiction,  merely  by  indulgence,  a 
prohibition  would  always  be  granted  where  the  contract  differed  from 
the  common  and  usual  contract  between  masters  of  ships  and  seamen 
about  wages,  by  reason  of  some  special  terms  contained  in  it ,  and 
that  in  this  agreement  there  seemed  to  be  some  special  covenants,  as, 
for  example,  one,  that  if  the  mariners  should  enter  into  any  of  his 
Majesty's  ships  of  war  they  should  forfeit  their  wages,  which  was 
directly  contrary  to  a  clause  in  the  late  Act.  And,  secondly,  that 
where  the  agreement  was  by  writing,  signed  and  sealed,  there  also  a 
prohibition  should  go,  which  was  likewise  the  present  case.  And 
the  only  question,  therefore,  remaining  was,  whether  or  no  the  statute 
reached  to  this  case.  And  his  lordship  gave  his  opinion  that  it  did 
not ;  since  as  this  was  a  contract  by  deed,  it  was  dfhors  the  Act,  which 
only  required  a  contract  in  writing  :  and  it  could  not  be  supposed 
that  the  Act  intended  to  give  the  Court  of  Admiralty  the  cognizance 
of  agreements  for  mariners'  wages  made  by  deed  :  that  must  depend 
upon  the  trial  of  the  validity  of  such  deed,  which  could  not  be  other- 
wise than  by  a  jury  at  common  law,  being  left  as  it  was  before :  that 
this  case  came  within  the  case  of  Opy  and  Addison,  and  as  the  late 
statute  did  not  take  it  out  of  the  old  rule,  it  must  still  go  by  that  rule. 
The  other  Judges  concurred  in  the  same  opinion,  and  a  prohibition 
was  granted. 

The  report  of  the  last  case  on  this  subject,  which  was  a  suit  insti- 
tuted in  the  Court  of  Admiralty  by  seamen  employed  on  board  a  ship 


(2)  Day  t>.   Serle,    K.    B.   Easter   Term,  text  of  the  judgment  pronounced  by  Lord 

7  Geo.  2,  very  shortly  mentioned  by  Strange,  Hardwicke,   is   taken   from    a    manuscript 

vol.  ii,  p.  961,  more  fully  by  Barnardiston,  note, 

vol    ii.   p.  819;    but  the  account  in  the  (a)  M.S.     It  is  signed  by  Draper. 
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in  the  service  of  the  East  India  Company,  is  given  at  considerable 
length,  and  although  the  particulars  of  the  deed,  under  which  the 
seamen  were  hired,  are  not  stated,  it  may  be  collected  from  the  report 
that  the  deed  contained  a  clause,  by  which  it  was  stipulated  that  the 
seamen  should  not  be  entitled  to  wages  unless  the  ship  should  return 
home ;  but  it  does  not  appear  whether  this  event  had  taken  place  or 
not.  The  Court  granted  a  prohibition  upon  the  authority  of  the  two 
former  cases,  and  Lord  Mansfield  took  notice  that  the  seal  was  not 
the  only  circumstance  in  which  the  case  differed  from  the  ordinary 
contract  for  mariners'  wages  (6). 

From  this  view  of  the  decisions  of  the  Courts  at  Westminster  Hall, 
it  appears  that  a  prohibition  has  not  in  any  instance  been  actually 
granted  where  a  contract  was  upon  the  ordinary  terms,  merely  because 
it  was  made  by  deed ;  but  that  in  each  of  the  cases  the  Court  consi- 
dered that  circumstance  alone  to  be  a  sufficient  ground  for  a  prohi- 
bition. For  which  the  reason  seems  to  be,  that  as  the  suit  of  the 
seamen  in  the  Court  of  Admiralty  was  at  first  allowed  only  as  a  matter 
of  indulgence,  and  considered  as  an  excepted  case  not  properly  belong- 
ing to  the  jurisdiction  of  that  Court,  the  exception  was  confined  to  the 
case  of  ordinary  contracts,  not  made  under  seal.  For  if  a  contract 
under  seal  contain  such  clauses  and  covenants  only,  as  are  conformable 
to  the  general  rules  which  govern  the  administration  of  justice  in  the 
Court  of  Admiralty,  neither  the  actual  existence,  nor  the  legal  effect 
and  import  of  the  deed,  can  become  the  subject  of  litigation  in  that 
Court.  The  seamen  are  not  bound  to  make  the  deed  the  foundation 
of  their  claim,  either  by  the  general  course  of  proceedings  in  the 
Court  of  Admiralty,  or  by  the  statute ;  and  as  it  can  never  be  their 
interest  to  deny  the  existence  or  execution  of  a  deed  pleaded  by  the 
defendant,  containing  only  the  usual  terms,  upon  which  their  claim 
would  rest,  if  such  a  deed  did  not  exist,  the  objection  to  the  mode  of 
trial  pursued  in  that  Court,  and  to  the  necessity  of  two  witnesses  to 
prove  the  execution  of  a  deed,  can  hardly  arise.  In  a  case  relating  to 
the  jurisdiction  of  the  Court  of  Admiralty,  on  a  deed  of  hypothecation 
of  a  ship  by  the  master,  which  came  before  the  Court  of  King's  Bench 
a  few  years  ago,  one  of  the  learned  Judges  of  that  Court  (c)  said, 
"  If  the  Court  of  Admiralty  has  jurisdiction  over  the  subject-matter,  the 
circumstance  of  the  instrument  being  under  seal  does  not  deprive 
them  of  their  jurisdiction''^). 

In  a  case  where  the  defendants  in  the  Court  of  Admiralty  pleaded 
a  deed,  by  the  terms  whereof  the  mariners  agreed  to  subject  them- 
selves to  the  loss  of  their  wages  in  particular  circumstances,  and  the 
plaintiff  replied  that  the  deed  was  obtained  by  fraud  and  circum- 
vention, and  the  Court  of  Admiralty  declared  it  to  have  been  so, 
and  gave  sentence  for  the  plaintiff  to  recover  his  wages ;  the  Court 


(J)    Howe  v.  Nappier,  4  Burr,  1944.   The  although  a  very  diligent  search  was  made  by 

records  of  suggestions  for  prohibitions  are,  the  officer. 

in  general,  very  regularly  kept  at  the  office  (c)  Mr.  Justice    Buller,   3    Term    Kep. 

of  the  Clerk  of  the  Papers,  but  the  particular  K.  B.  170. 

uggestion  in  this  case  could  not  be  found,  (d)  Menetone  v.  Gibbons,  ibid.  207. 
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of  King's  Bench,  upon  application  for  a  prohibition,  said,  "This 
is  only  ^  a  deed  on  one  side  to  forfeit  the  wages  upon  particular 
circumstances,  but  will  not  enable  them  to  sue  for  their  wages 
at  law ;  the  deed,  therefore,  comes  in,  only  by  way  of  incident^ 
and  then  they  may  proceed  to  try  it*  There  can  be  no  prohi- 
bition "  (e). 

2.  Seaman9 s  Claim  for  Wages  is  preferred  in  Admiralty  to  all  other 
Charges  on  Ships. 

In  proceeding  against  the  ship  in  specie,  if  the  value  thereof 
be  insufficient  to  discharge  all  the  claims  upon  it,  the  seaman's 
claim  for  his  wages  is  preferred  before  all  other  charges  (/),  for  the 
same  reason,  that  the  last  bottomry  bond  is  preferred  to  those  of 
an  earlier  date :  the  labour  of  the  seamen  having  brought  the  ship 
to  the  destined  port,  has  furnished  to  all  other  persons  the  means  of 
asserting  their  claims  upon  it,  which  otherwise  they  could  not  have  had. 

But  all  suits  and  actions  brought  in  the  Court  of  Admiralty  for 
seamen's  wages  must  be  commenced  within  six  years  next  after  the 
cause  of  such  suit  or  action  shall  accrue,  unless  the  party  entitled 
to  sue  shall  at  that  time  be  within  the  age  of  twenty-one  years,  a 
feme  covert,  non  compos  mentis,  or  imprisoned,  or  unless  such  party, 
or  the  party  sued,  shall  be  at  that  time  beyond  the  seas ;  in  which 
cases  the  suit  may  be  brought  within  six  years  after  the  party  suing 
snail  be  of  full  age,  discovert,  of  sane  memory,  or  at  large  ;  or  either 
the  party  suing,  or  the  party  sued,  shall  return  from  beyond  the  seas  (g)» 

3.  By  Action  at  Common  Law  against  the  Master  or  Owners. 

In  the  Courts  of  Common  Law  the  seamen  may  sue  either 
the  master,  as  the  person  immediately  contracting  with  them  and 
answerable  to  them,  or  the  owners,  as  the  persons  virtually  contract* 
ing  with  them,  through  the  agency  of  the  master,  and  answerable 
for  the  performance  of  his  engagement.  And  actions  in  the  Courts 
of  Common  Law  are  also  limited  to  the  same  period  of  six  years, 
with  the  same  provisoes  (7i),  unless  they  are  founded  on  a  contract 
under  seal;  if  they  are  founded  on  such  a  contract,  the  statutable 
limitation  does  not  apply  to  them :  but  after  a  lapse  of  twenty  years, 
the  claims  will  be  presumed  to  have  been  satisfied  without  any  proof 
of  payment. 

In  suits  in  the  Courts  of  Common  Law,  the  form  of  action  depends 
upon  the  nature  of  the  contract ;  if  the  contract  be  under  seal,  and 
delivered  as  a  deed,  an  action  of  debt  or  covenant  must  be  brought ; 


(<?)  Buck  v.  Attwood,  2  Stra,  761.  (g}  4  Anne,  c.  16,  ss.  17,   18,  and  19. 

(f)  The  Favorite,  2  Rob.  Ad.  Rep.  232 ;  The  length  of  time  thus  allowed  may  be  very 

French  Ordin.  liv.  1,  tit.  14,  De  la  inconvenient  in  the  case  of  a  suit  against  the 

saisie  des  vaisseaux,  art.  16,  and  Valin  ship,  if  the  property  thereof  has  been  changed, 

thereon.  Code  de  Commerce,  art.  192.  And  The  French  Ordinance  allows  only  one  year, 

see  the  judgment  of  Sir  John  Nicholl  in  the  (A)  21  Jac.  1,  c.  16,  ss.  3  and  7,  and 

Hersey,  3  Hagg.  407.  4  Anne,  c,  16,  s.  19. 
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if  it  be  not  under  seal,  or  not  so  delivered,  an  action  of  debt  or  of 
assumpsit  (z),  And  in  order  to  enable  the  plaintiff  to  frame  his 
declaration  correctly,  a  Judge  in  Court  will  order  the  defendant  to 
show  the  articles  to  the  attorney  of  the  plantiff,  and,  if  necessary,  to 
give  him  a  copy  of  them.  But  a  plaintiff  is  not  bound  to  show  that  the 
ship  earned  freight ;  the  defendant  must  prove  the  negative,  if  such 
proof  will  furnish  a  defence  (k). 

The  course  of  pleading  to  be  adopted  by  the  defendant  depends  upon 
the  form  of  the  plaintiff's  declaration,  according  to  the  general  rules 
and  distinctions  respecting  actions  of  debt,  covenant,  and  assumpsit,  of 
which  the  consideration  does  not  properly  belong  to  a  Treatise  on  a 
single  branch  of  the  law. 

4.    Under  17  &  18  Viet.  c.  104,  by  complaint  on  Oath  to  a  Magistrate. 

The  17  &  18  Vic.  c.  104,  in  adopting,  with  some  modifications, 
the  provisions  of  former  Acts,  gives  a  summary  mode  of  recovering 
wages,— enacting  that  any  seaman  or  apprentice  may  sue  in  a  summary 
manner  before  two  justices  of  the  peace  residing  near  to  the  place 
where  the  service  shall  have  terminated,  or  at  which  the  seaman 
or  apprentice  has  been  discharged,  or  at  which  any  person  on  whom 
the  claim  is  made  resides,  and  before  the  sheriff  also  in  Scotland,  for 
any  amount  of  wages  not  exceeding  50/.  above  the  costs  of  the 
proceeding;  and  that  every  order  made  such  by  justices  or  sheriff 
shall  be  final  (/). 

And  to  enforce  the  adoption  of  this  less  costly  remedy,  it  is 
enacted,  that  no  suit  for  wages  shall,  unless  they  exceed  5QL,  be 
instituted  against  the  ship,  or  the  master  or  owner  thereof,  in  any 
Court  of  Admiralty,  or  of  Record,  in  the  Queen's  dominions,  or  the 
territories  of  the  East  India  Company,  unless  the  owner  be  bankrupt 
or  insolvent,  or  the  ship  under  arrest  or  sold  by  the  authority  of  a 
Court  of  Admiralty,  or  unless  a  magistrate  acting  under  the  authority 
of  this  Act  shall  refer  the  case  to  be  adjudged  by  any  such  Court, 
or  unless  neither  the  owner  nor  master  shall  reside  near  the  place 
where  the  service  of  the  seaman  shall  terminate,  or  be  discharged,  or 
put  on  shore  (m). 

But  no  seaman,  who  is  engaged  for  a  voyage  to  terminate  in  the 
United  Kingdom,  is  entitled  to  sue  in  any  Court  abroad  for  wages, 
unless  he  is  discharged  with  the  sanction  required  by  the  Act,  and 
with  the  written  consent  of  the  master ;  or  proves  such  ill-usage  on 
the  part  of  the  master,  or  by  his  authority,  as  to  warrant  reasonable 
apprehension  of  danger  to  the  life  of  such  seaman,  if  he  were  to  remain 
on  board  (n). 

(t)  Clement  «,    Gunhouse,    cited  before,  contrary.     See     the    judgment     of    Lord 

P«  439.  Stowell,   in    the    case   of   the    Neptune,  1 

(*)  Brown  v.  Milner,  7  Taunt.  319,    The  Hagg.  Ad.  Rep.  227. 

earning  of  freight  is  not  in  all  cases  neces-  /  n  gec  jgg 

sary  to  entitle  seamen  to  their  wages;  as,  ;  \  _ 

suppose  a  ship  goesout  in  search  of  a  cargo  <>>  Se£    l89'.      lt    ****«*.  d°U,bted 

and  not  being  able  to  procure  one,  returns  £hether  ^  Action  applies  to  foreign  ships, 

empty,  the  seamen  will  be  entitled  to  their  Burns  v'  ChaPman>  28  L,.  J.  <4.  V.  b. 

wages,  unless  there  be  an  agreement  to  the  (w)  Sec.  190. 
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5.   The  Master's  Remedies  for  his  Wages. 

By  the  17  &  18  Yict.  c.  104,  s,  191,  it  is  provided  "  that  every  master 
of  a  ship  shall,  so  far  as  the  case  permits,  have  the  same  rights,  liens, 
and  remedies,  for  the  recovery  of  his  wages  which  by  this  act,  or  by 
any  law  or  custom,  any  seaman,  not  being  a  master,  has  for  the 
recovery  of  his  wages ;  and  if  in  any  proceeding  in  any  Court  of 
Admiralty  or  Vice- Admiralty,  touching  the  claim  of  a  master  to  wages 
any  right  of  set  off,  or  counter-claim,  is  set  up,  it  shall  be  lawful  for 
such  Court  to  enter  into  and  adjudicate  upon  all  questions,  and  to 
settle  all  accounts  then  arising  or  outstanding  and  unsettled  be- 
tween the  parties  to  the  proceeding,  and  to  direct  payment  of  any 
balance,  which  is  found  due."  It  has  been  held  that  the  master 
of  a  foreign  ship,  under  this  section,  has  the  same  remedy 
for  his  wages  against  ship  and  freight  (o)  as  a  foreign  seaman 
has  :  that  the  section  operating  only  "  so  far  as  the  case  may 
permit"  does  not  enable  a  master  who  has  given  a  bottomry 
bond  in  the  usual  form,  i.e.  binding  himself,  ship,  and  freight, 
to  assert  his  lien  upon  them  for  his  wages  to  the  prejudice  of  the  bond- 
holder (p)  :  that  the  accounts  spoken  of  mean  the  accounts  between 
the  master  and  the  ship,  exclusive  of  any  extraneous  account  between 
them  (q)  ;  that  it  is  only  when  the  shipowner  or  mortgagee  in  answer 
to  a  master's  suit  for  wages  advances  a  counter-claim,  or  set-off,  that 
the  Court  in  adjudicating  between  him  and  the  master  can  allow 
credit  to  him  for  disbursements  in  respect  of  which  he  has  no 
lien  on  the  ship  and  freight  :  and  this  not,  it  has  been  said,  of  absolute 
right,  but  by  the  practice  of  the  Court  of  Admiralty,  if  after  notice 
given  to  the  consul  of  the  State  to  which  the  ship  belongs,  he  acquiesces 
in  the  exercise  of  the  jurisdiction  (V);  that  the  account  being  once 
opened  by  the  counter-claim  of  the  owner,  the  general  account  between 
him  in  respect  of  the  ship  and  the  master,  but  not  extraneous  to  it, 
must  be  gone  through,  and  a  balance  made  (s) ;  that  a  mortgagee 
also  taking  possession  of  the  ship,  and  claiming  the  benefit  of  items  in 
the  account  against  the  master's  claim  for  wages,  thereby  makes  him- 
self a  party  to  the  whole  account  (t) ;  that  a  claim  of  damages  alleged 
by  the  owner  to  have  been  sustained  by  him,  through  the  master's 
misconduct  or  neglect  of  duty,  will  not  constitute  a  "  counter-claim  " 
or  "  set  off"  within  the  meaning  of  those  words  in  the  section  (it) ;  and 
that  neither  error  nor  want  of  seamanship,  nor  improper  refusal  to 
sign  a  bottomry  bond  can,  in  the  Courts  of  Common  Law,  or  in  the 
Court  of  Admiralty,  where  a  master  is  suing  for  wages,  be  admitted 
as  evidence  in  bar,  or  even  in  reduction  of  his  claim,  if  he  has  actually 


(o)  The     Milford.      Swab.  362.      The          (q)  The  Caledonia  Swab.  17.     The  Glen- 
Jonathan  Goodhue,  ib.    524  ;  and  see  the      tanner  ibid.  415. 
Golubchick,  1  W.  Rob.  148.  (r)  The  Herzogin  Marie,  1  Lush.  292. 

(p)  The     William      Swab.  346.       The  $  fbid. 

Jonathan  Goodhue,  ib.  524.  The  Camilla.    Swab.  312. 
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continued  in  command  of  his  ship,  the  owner's  remedy  for  any  such 
cause  being  by  cross  action  only  (at). 

As  the  master  generally  receives  the  freight  and  earnings  of  the 
ship,  and  may  pay  himself  out  of  the  money  in  his  hands,  he  had  not 
often  occasion  for  the  aid  of  a  Court  of  Justice  to  obtain  his  wages. 
Whether  appointed  to  that  office  at  the  commencement  (y),  or  having 
succeeded  to  it  in  the  course  (z)  of  the  voyage,  he  could  formerly  only 
sue  the  owners  personally  in  a  Court  of  Common  Law,  and  had  not 
until  the  passing  of  the  17  &  18  Viet  c.  104  (a),  the  same  liens  and 
remedies  for  his  wages  as  the  seamen.  In  the  event,  indeed, 
of  the  bankruptcy  or  insolvency  of  the  owners  he  was  entitled  under 
the  7  &  8  Viet.  c.  112,  s.  16,  to  prove  against  their  estates  for  his 
wages,  or  for  any  balance  of  wages  due  after  credit  given  for  wages 
advanced.  But  inasmuch  as  he,  unlike  the  seamen,  was  frequently 
a  creditor  against  the  owner  for  disbursements  made,  or  liabilities  in- 
curred in  respect  of  the  ship,  and  the  Court  of  Admiralty  had  no 
power,  under  the  Act,  to  go  into  any  such  general  account ;  its  pro- 
visions for  the  master's  benefit  were  of  a  very  limited  character. 

It  has  been  held  that  the  187th  section  of  the  Merchant  Shipping 
Act,  which  entitles  a  seaman  to  recover  as  wages  a  sum  not  exceeding 
the  amount  of  two  days'  pay  for  each  of  the  days  not  exceeding  ten 
days,  during  which,  payment  of  his  wages  is  delayed  beyond  the  periods 
in  that  section  provided — is  extended  by  the  191st  section,  already 
mentioned,  to  the  case  of  the  master- — unless  he  himself,  e.g.,  by  im- 
properly keeping  back  the  accounts  of  the  ship,  be  the  cause  of  the 
delay  (b).  Lis  alibi  pendens,  or  a  fruitless  judgment  in  an  action  for 
wages  obtained  in  another  Court,  is  no  answer  in  Admiralty  to  a  suit 
in  rem  against  the  ship  for  the  same  cause  whether  against  the  debtor, 
or  a  purchaser  since  the  debt  accrued  of  the  ship,  even  although  the 
master  or  mariner  may  have  proved  his  debt  under  the  bankruptcy  of 
his  debtor  (c). 


(x)  TheCamilla.  Swab.  312.  Andsee  Cutter  (a)  S.  191.     Before  this  Act  if  the  Mate 

9.  Powell,   ante,   and   in  Smith's   Leading  became  master  during  the  voyage  he  might 

Cases,  vol.  2;  and  Mondel  a;.  Steel,  8  M.  sue  in  Admiralty  for  wages  due   to  him  as 

&  W.,  868.  Mate  during  the  whole  time,  but    not   as 

(y)  Kogg  v.  King,  2  Stra.  858,  1  Bern.  master  for  the  time  during  which  he  served 

297,  and  King  v.  Player  there  cited.    Clay  in  that  capacity.     The  Toronto  2  Rob.  232. 

v.  Sudgrove,    or   Snellgrove,    Salk,   33.     1  The  Batavia  2  Dods.  500. 

Lord  Raym.  576,  12  Mod.  405.    Carth.  518.  (i)  The  Princess  Helena.     1  Lush,  180. 

(z}  Read  v.  Chapman,  2  St.  937.  (c)  Read  v.  Chapman,  2  Stra.  937. 
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1.   Of  the  Lex  Rhodia  de  Jactu,   and  the  Regulations  of  Foreign 
Ordinances  respecting  Jettison. 

HAVING  thus  treated  of  the  respective  rights  and  duties  of  the 
owner  and  the  merchant,  the  master  and  the  mariners,  I  now 
proceed  to  the  consideration  of  a  subject  which  is  equally  a  duty 
of  the  owner  and  the  merchant, — namely,  the  general  contribu- 
tion that  is  to  be  made  by  all  parties  toward  a  loss  sustained  by 
some  for  the  benefit  of  all.  This  contribution  is  sometimes  called  by 
the  name  of  general  average  to  distinguish  it  from  special  or  particular 
average — a  very  incorrect  expression,  used  to  denote  every  kind  of 
partial  loss  or  damage  happening  either  to  the  ship  or  cargo  from  any 
cause  whatever ;  and  sometimes  by  the  name  of  gross  average,  to 
distinguish  it  from  customary  average,  mentioned  in  the  bill  of  lading, 
which  latter  species  is  sometimes  called  also  petty  average.  * 

The  principle  of  this  general  contribution  is  known  to  be  derived 
from  the  ancient  law  of  Rhodes,  being  adopted  into  the  Digest  of 
Justinian,  with  an  express  recognition  of  its  true  origin.  The  wisdom 
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and  equity  of  the  mile  will  do  honour  to  the  memory  of  the  state 
from  whose  code  it  has  been  derived,  as  long  as  maritime  commerce 
shall  endure.  The  principle  of  the  rule  has  been  adopted  by  all 
commercial  nations,  but  there  is  no  principle  of  maritime  law  that 
has  been  followed  by  more  variations  in  practice.  The  modern  ordi- 
nances of  the  several  continental  states  of  Europe  differ  from  each 
other  in  many  particulars  relating  to  this  general  contribution,  and 
the  French  ordinance  establishes  a  different  mode  of  contribution  in 
different  cases.  An  enumeration  of  these  varieties  would  furnish 
little  entertainment  or  instruction  to  an  English  reader ;  discordant 
rules  rather  serve  to  perplex  the  choice  than  to  guide  the  judgment. 
If  any  one  is  desirous  of  knowing  all  that  doctors  have  written  and 
states  ordained  on  these  particulars,  I  must  refer  him  to  other 
writers,  and  particularly  to  the  very  elaborate  and  learned  treatise  of 
Emerigon  (a)  ;  or  to  the  recent  publication  of  Mr.  Benecke  on  Insu- 
rance, in  which  latter  work  is  much  learning  combined  with  practical 
experience.  The  determinations  of  English  courts  of  Justice  furnish 
less  of  authority  on  this  subject  than  on  any  other  branch  of  maritime 
law ;  there  being  few  reported  cases  of  questions  either  between  the 
parties  liable  to  contribution  in  the  first  instance,  or  between  a  party 
so  liable  and  an  insurer  from  whom  indemnity  has  been  sought.  The 
work  of  Magens  contains  a  variety  of  cases  of  adjustment  of  average 
by  consuls  and  courts  abroad,  and  by  merchants  at  home,  detailed 
with  all  the  tedious  formularies  of  the  notarial  office,  and  the  minutiae 
of  the  counting-house,  but  accompanied  by  some  very  judicious 
remarks.  Much  useful  information  upon  the  subject  is  to  be  found 
in  Mr.  Park's  System  of  Marine  Insurances,  and  also  in  the  publication 
by  Mr.  Serjeant  Marshall  on  the  same  subject;  but  as  the  nature  of 
the  present  work  requires  that  it  should  also  be  treated  of  here,  I  shall 
examine,  first,  the  cases  in  which  general  contribution  is  to  be  made  ; 
secondly,  the  articles  that  are  to  contribute  ;  and,  lastly,  the  mode  of 
contribution — confining  myself  as  closely  as  possible  to  the  authorities 
and  practice  of  our  own  nation,  or  to  those  ancient  laws  and  ordi- 
nances which  are  generally  considered  as  guides  by  English  lawyers 
on  the  subject  of  maritime  law  (o). 

The  rule  of  the  Rhodian  laws  is  this  :  ' '  If  goods  are  thrown  over- 
board in  order  to  ligbifiR  a  ship,  the  loss,  incurred  for  the  sake  of  all, 
shall  be  made  good  by  the  contribution  of  all"  (c).  The  goods  must 
be  thrown  overboard ;  the  mind  and  agency  of  man  must  be  employed  : 
if  the  goods  are  forced  out  of  the  ship  by  the  violence  of  the  waves, 
or  are  destroyed  in  the  ship  by  lightning  or  tempest,  the  merchant 


(a)  Ch.  12,  sects.  39 — 42.     See  also,  on  Lloyd's  Coffee  House,  which  contains  some 

the   subject    of   this  chapter,   Weskett   on  very  sensible  observations  on  the  subject  of 

Insurance — titles,   Contribution,    Cutting,  general  average.     The  Treatise  of  Mr.  Be- 

General  Average,   and   Jettison — in   which  necke  was  published  after   Mr.    Stevens's 

are  many  citations  from  the  foreign  ordi-  Essay, 
nances.  (c)  L.  ff.,  de  lege  Rhod. — Lege  Rhodia 

(6)   Since  the  publication  of  the  former  cavetur  ut,  si  levandce  navis  gratia  jactus 

editions  of  this  book,  an  Essay  on  Average  merdum  factus  sit,  omnium  contributlone 

has  been    published    by   Mr.  Stevens,    of  sarciatur,  quod  pro  omnibus  datum  est. 
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alone  must  bear  the  loss.  They  must  be  thrown  overboard  to  lighten 
the  ship ;  if  they  are  cast  overboard  by  the  wanton  caprice  of  the 
crew  or  the  passengers,  they,  or  the  master  and  owners  for  them,  must 
make  good  the  loss.  The  goods  must  be  thrown  overboard  for  the 
sake  of  all ;  not  because  the  ship  is  too  heavily  laden  to  prosecute  an 
ordinary  course  through  a  tranquil  sea,  which  would  be  the  fault  of 
those  who  had  shipped  or  received  the  goods  ;  but  because  at  a  moment 
of  distress  and  danger  their  weight,  or  their  presence,  prevents  the 
extraordinary  exertions  required  for  the  general  safety.  When  the 
ship  is  in  danger  of  perishing  from  the  violent  agitation  of  the  wind, 
or  from  the  quantity  of  water  that  may  have  forced  a  way  into  it,  or 
is  labouring  on  a  rock,  or  a  shallow,  upon  which  it  may  have  been 
driven  by  a  tempest ;  or  when  a  pirate  or  an  enemy  pursues,  gains 
ground,  and  is  ready  to  overtake  it  (d) , — no  measure  that  may  facili- 


(d)  The  cases  of  a  ship  in  danger  of 
perishing  from  the  violent  agitation  of  the 
wind,  of  a  ship  which  has  sprung  a  serious 
leak,  of  a  ship  fixed  and  labouring  upon  a 
rock  or  shallow,  of  a  ship  in  imminent 
peril  of  capture,  are  here  put, — but  not  the 
case  of  a  ship  which  has  foundered.. 

The  French  Ordinance  and  the  Code  de 
Commerce  make,  under  this  head,  a  wide 
distinction  between  shipwreck  and  strand- 
ing. Shipwreck  (naufrage)  is  described  by 
Emerigon  to  be  of  two  kinds — the  first, 
when  a  total  submersion  of  the  ship  has 
taken  place,  so  that  no  part  of  her  hull  ap- 
pears above  the  surface  of  the  water — the 
second,  when  the  water  gets  into  a  ship  and 
fills  it  without  the  ship's  disappearing.  Des 
Assur.  ch.  12,  s.  12. 

I  find  no  authority  in  English  or  foreign 
writers  for  the  position,  that  the  agreement 
to  contribute  to  the  cost  of  general  average 
losses,  which  is  implied  in  every  contract  for 
the  carriage  of  goods  by  sea,  Pardessus,  Droit 
Comm.  PI.  731,  extends  to  the  expense  of 
raising  or  repairing  a  ship,  or  of  rescuing 
cargo  from  a  ship,  which  has  suffered  either 
of  these  descriptions  of  shipwreck. 

The  damage  done  to  the  ship  by  shipwreck 
is  particular  average.  The  damage  done  by 
shipwreck  to  the  ship's  cargo  is  particular 
average.  Ibid.  PI.  737,  and  Emerigon,  c.  12, 
8.  41.  "  The  owner  of  a  wrecked  ship,  and 
the  owners  of  merchandize  lost  in  her  can 
have  no  contribution  from  the  owner  of 
merchandize  which  has  been  saved,  because 
their  losses  have  not  procured  the  common 
safety.  Amissce  navis  dainnum,  colla* 
tionis  consortio  non  sarcitur  per  eos  qui 
merces  suns  naufragio  liberaverunt :  nam 
hvjus  (squitatem  tune  admitti  placuit,  aim 
j actus  remedio  cceteris,  in  communi  peri- 
culo,  salvci  navi  consultum  est.  1. 5.  ff.de  Leg. 
Rhod.  As  in  the  case  of  a  fire,  the  man  who 
saves  his  own,  does  so  on  his  own  account. 
Cum  depressa  navis  aut  dejecta  esset,  quod 
quisque  ex  ed  suwn  servasset  sibi  servare 
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respondit  tanquam  ex  incendio.  1.  7.  ff.  eod." 
Emerigon,  ch.  12,  s.  41.  It  seems  reason- 
able that  it  should  be  so.  In  measures  taken 
or  expenses  incurred  to  repair  the  mischief 
already  done  by  the  submersion  of  ship  and 
cargo,  we  miss  the  essential  ingredients  of 
general  average— an  imminent  and  common 
danger,  a  sacrifice  voluntarily  made  with  the 
object  of  averting  it,  and  that  object  at- 
tained. Its  rules  seem  also  inapplicable  to 
measures  taken,  or  expenses  incurred  for 
the  purpose  of  preventing  further  damage 
to  a  submerged  ship,  and  further  deteriora- 
tion of  the  cargo  in  her.  The  cost  of  a 
general  average  sacrifice  is  apportioned 
without  regard  to  the  bulk  or  the  weight  of 
the  subjects  chargeable  to  it,  according  to 
the  value  of  them  saved,  a  provision  per- 
fectly equitable,  when  before  any  actual 
damage  to  ship  or  cargo,  both  of  them, 
being  in  equal  danger  of  total  loss,  a  sacri- 
fice has  been  successfully  made  for  the  com- 
mon safety.  But  when  an  accomplished 
misfortune  has  worked  a  disparity,  more  or 
less  considerable,  between  the  character  and 
extent  of  the  damage  done  to  the  ship,  and 
to  the  various  articles  of  which  the  cargo  is 
composed,  and  the  increase  of  that  damage 
to  some  of  them  is  much  more  probable 
than  to  others,  the  justice  of  bringing  the 
values  eventually  saved  to  different  owners, 
without  previous  agreement  so  to  do,  tan- 
quam in  unum  germen,  (Consol.  ch.  191. 
Emerigon,  ch.  12,  s.  39,)  and  of  making 
those  who  have  lost  the  least  suffer  equally 
with  those  who  hav,e  lost  the  most,  is  not 
apparent.  The  ship  may  have  been  so 
worn  and  weakened  before  the  present  dis- 
aster, and  may  have  sustained  such  damage 
by  it,  as  to  be  little  better  than  "  a  congeries 
of  planks."  (See  Cambridge  v.  Anderton, 
2  B.  &  C.  691 ),  in  which  case  it  would  not 
be  equitable  that  imperishable  articles  of 
great  value  and  little  compass,  such  as 
might  be  easily  saved  by  their  owners  or  by 
salvors,  whether  the  ship  were  raised  whole 
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tate  the  motion  and  passage  of  the  ship  can  be  really  injurious  to  any 


or  piecemeal,  should,  on  account  of  the  de- 
struction of  perishable  articles,  have  to  bear 
a  considerable  share  of  the  outlay  required 
to  raise  her,  and  the  more  bulky  and  more 
damaged  portion  of  her  lading.    The  ship, 
on  the  other  hand,  may  be  so  strong,    so 
little   worn   and   so  little  damaged  by  the 
disaster,  as  to  be  well  worth  to  her  owners 
the   cost  of   raising   her,   in  which  case  it 
would  be  difficult  to  suggest  a  reason  why 
any  part  of  an  expenditure  necessarily  in- 
curred for  the  preservation  of  the  instrument 
wherewith  their  contract  with   the  goods'- 
owner  must  be   performed,  should   be  re- 
imbursed to  them  by   an  assessment  upon 
property,    which  they,    for    reward  to   be 
paid   to   them,   have   agreed  with    him    to 
carry  to    its  destination.     "Si  enim,"  says 
Loccenius,    "  finis     harum     impensaiiim 
respiciatur,  magis  navis  instruendce  quam 
servandarum  mercium  factce  sunt,  Veluti 
si  faber  malleum,  out  arehitectus  securim 
fractam    rtifici  curavei'it,   hoc  faciet  suis, 
non  conductoris  operae  sumtibus.     L.  vi.  ff. 
de  Leg.  Rhod."  De  jure  Maritime,  lib    2, 
sec.  17.     Besides,  the  consilium,  of  which 
the  damage  to    found   a  claim  for  general 
average    contribution,  must  be   the  direct 
result  (see  post,    533,    note   (n)),   is     in 
most    cases  impossible   after  a  ship's  sub- 
mersion— washed,    so    to    speak,    off   the 
wreck,      the     master     cannot     ordinarily, 
•without     the      consent     of    others,     and 
among    them    the    agents  of    owners  and 
of  abandonees,  salvors,  and  persons  in  au- 
thority, give  effect  to  any  resolution  which 
he,  or  he  and  his  chief  officers,  may  form 
for  the  protection   of  what  remains  of  the 
ship  and  cargo.     It  is  still  his  duty  to  save 
as  much   as    possible    for  each    individual 
owner  not  specially  represented  on  the  spot, 
at  each  individual  owner's  expense,  but  his 
dominion   as   master  over  ship   and  cargo, 
and  as  agent  for  the  owners  of  both  of  them 
is  gone,  and  with  it  his  authority  to  make 
sacrifice  of  the  property  of  one  for  the  com- 
mon benefit  of  all. 

The  damage  done,  by  involuntary  stranding, 
to  the  ship,  is  clearly  particular  average — the 
expense  of  getting  the  ship  off,  if  incurred  in 
time  of  danger  to  ship  and  cargo,  and  for 
their  common  safety,  as  clearly  general  aver- 
age. Two  decisions  have  recently  been 
pronounced  in  our  courts,  which  may  be  pro- 
perly noticed  here.  In  the  case  of  Job  v. 
Langton,  6  E.  &  B.  779,  a  ship  having  sailed 
from  Liverpool  with  a  cargo  on  board,  ran  on 
shore  accidentally  on  the  coast  of  Ireland.  In 
order  to  get  her  off,  it  became  necessary  to 
discharge  the  whole  of  her  cargo,  which  was 
taken  out  and  warehoused.  The  ship  was 
then  got  off  by  digging  a  channel  for  her, 
and  employing  a  steam  tug,  and  was  towed  to 
Liverpool  to  be  repaired.  The  cargo  was  car- 


ried on  board  after  the  ship  was  repaired.  The 
expense  of  getting  out  the  cargo  had  been 
charged,  without  objection,  as  general  ave- 
rage, the  dispute  was  as  to  the  expense  in- 
curred after  the  cargo  had  been  safely  ware- 
housed, in  getting  off  the  ship  ;  it  was  held, 
that  these  latter  expenses  were  not  chargeable 
to  general  average,  but  to  the  ship  alone. 
In  the  case  of  Moran  v.  Jones,  7  E.  &  B.  523, 
a  ship  having  been  driven  on  a  bank  by  a 
storm,  and  being  in  imminent  danger  of  total 
loss,  was  lightened  of  her  cargo,  which  was 
carried  to  Liverpool,  and  warehoused  there. 
Some  days  afterwards  the  ship  was  got  off 
and  taken  to  Liverpool,  where  she  was  re- 
paired, and  again  took  the  cargo  on  board 
and  proceeded  on  her  voyage.  The  question 
for  the  court  was,  whether  the  expenses  in- 
curred after  the  cargo  was  in  Liverpool,  in 
gettina:  the  ship  off,  without  which  she  could 
not  have  proceeded  on  her  voyage  or  earned 
her  freight,  were  general  average,  to  which 
ship,  freight,  and  cargo  were  to  contribute, 
or  were  chargeable  to  ship  alone ;  and  the 
court  held,  that  there  had  been  such  a  con- 
tinuity of  effort  for  the  safety  of  ship  and 
cargo  from  the  time  of  the  commencement 
of  the  discharge  of  the  cargo,  until  the  ship 
itself  was  got  off,  as  brought  those  expenses 
within  the  principle  on  which  general  aver- 
age contribution  rests. 

With  respect  to  voluntary  stranding:  If 
the  master,  for  the  preservation  of  ship  and 
cargo,  when  in  danger  of  storm  or  capture, 
run  his  ship  on  a  rock,  shallow,  or  strand,  and 
the  ship  be  afterwards  got  off,  the  damage 
thus  voluntarily  done  to  ship  or  cargo, 
and  the  expense  of  recovering  and  unlading 
her,  and  the  value  of  the  goods  thrown  ovei-- 
board  to  enable  her  to  float,  and  so  continue 
her  voyage  for  the  benefit  of  all  concerned, 
are  properly  general  average ;  if  the  strand- 
ing be  the  result  of  the  ordinary  perils  of  the 
sea,  without  any  sacrifice  on  the  part  of  the 
master,  the  expenses  incurred  must  fall  upon 
the  ship  alone.  Benecke,  p.  215,  illustrates 
this  distinction  by  a  case  which  happened 
within  his  experience.  A  vessel,  on  her 
voyage  from  London  to  Hamburgh,  was 
driven  by  a  high  tide  on  a  piece  of 
ground  called  the  Grassbrock,  very  near  the 
latter  port.  The  cargo  was  unladen,  not 
with  a  view  to  set  the  vessel  afloat,  but  for 
delivery  to  the  consignees;  and  the  ship  was 
dug  out.  The  vessel  in  this  case  could  not 
be  called  upon  to  contribute  to  the  unloading, 
although  she  was  accidentally  benefited  by 
it ;  and  there  was  no  ground  for  contribution 
by  the  owners  of  the  cargo  to  the  expense  of 
digging  her  out,  because  that  was  done  for 
her  own  benefit,  it  being  of  no  consequence 
to  the  consignees  whether  she  were  floated 
or  not.  In  this  case  it  will  be  observed,  that 
the  damage  was  the  result  of  no  voluntary 
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one  who  is  interested  in  the  welfare  of  any  part  of  the  adventure,,  and 


sacrifice  ;  the  expenses  were  incurred  for  no 
common  object ;  and  were  not,  therefore,  in 
their  nature,  general  average.  The  rule  is, 
that  if  the  stranding  be  voluntary,  to  save  the 
ship  and  cargo,  the  damage  done  to  the  ship 
becomes  a  general  average  ;  but  if  it  be 
involuntary,  and  the  cargo  be  saved,  in 
whole  or  in  part,  no  general  average  is  due. 
American  edition,  in  notis,  p.  349  :  Story. 

But,  supposing  the  cargo  to  be  saved,  and 
the   vessel   totally  lost  by  such   voluntary 
stranding,  are   the  rescued  goods   to  con- 
tribute for   the  ship  ?     Upon   this  subject 
great  diversity    of    opinion   exists    among 
foreign  jurists.     The  question  does  not  ap- 
pear to   have  ever  directly  arisen   in   our 
courts ;  and,  although  some  English  writers 
on  the  Marine  Law,  Beawes,  tit.  Salvage, 
Malynes,  110,  Molloy,  book  2,  ch.  6,  sect. 
12,   Marsh,  537,  538,    have  determined  it 
in  the  negative ;  their  opinion  has  not  ob- 
tained a  general  or  unqualified  concurrence. 
There  are  few  points  of  maritime  juris- 
prudence on  which  an  English  lawyer  will 
find  a  reference  to  the  American  authori- 
ties  uninstructive,    but  on    this    the   most 
learned  judges  have  differed,   and  no   rule 
can    be   said  to   be  finally  established.     In 
this  dearth  of  positive  authority,  the  only 
satisfactory   course   is  to  discuss  the  ques- 
tion  upon  principle,  and   seek   a  solution 
of  the  doubts  which  a  variety  of  opinions 
and  regulations  has  created,  in  the  letter  or 
the  spirit  of  the   Rhodian   law.     That  the 
cargo  rescued  from  a  vessel  honestly  stranded 
and  wrecked,  should  be  free  from  contribu- 
tion to  the  loss  of  the  shipowners,  seems  at 
first  view  to  savour  of  injustice.     But  a  vo- 
luntary sacrifice  of  the  property  of  one  for 
the   good   of  all,  is  the  foundation  of  the 
whole  system  of  average.      Omnium  con- 
tributione    sarciatur    quod    pro    omnibus 
datum  est.     L.  1.  ff.de  leg.  Rhod.     JEquis- 
simum  enim  est,  commune  detriment um  fieri 
eorum,  qui  propter    amissas  res  aliorum 
consecutisunt  ut  merces  suas  salvas  habue- 
runt.     L.  2.  §  1.  ff.  de  eod.     In  the  simplest 
illustration  of  the  rule,  the  case  of  jettison,  un- 
less the  goods  were  voluntarily  given  for  the 
common  safety,  there  is  no  contribution.  So 
in  case  of  capture,  goods  must  be  given,  not 
taken,  to  found  a  contribution  for  ransom. 
If  contribution  be  claimed  for  a   mast  or  a 
cable  cut,  it  must  have  been  given  for  the 
safety  of  all.     Repairs  must  fall   upon  the 
owner,  unless  the  damage  was  submitted  to 
and  given  for  the  common  good,  or  the  cost 
of  reparation  incurred  for  the   sake  of  the 
cargo  alone.     In  the  case  of  a  total  wreck 
consequent  upon  a  voluntary  stranding,  can 
the  ship  be  said  to  have  been  deliberately 
sacrificed  ?     In  the  great  majority  of  cases, 
certainly  not.     A  vessel  is  not  stranded  for 
the  purpose  of  destruction  ;  that  course  is 


resorted  to  with  the  intention  and   in  the 
hope  of  saving  her  from   imminent   peril. 
The  sacrifice  really  intended  to  be  made  is, 
in  most  cases,  the  cost  of  the  damage  which 
may  be    expected  from  the  stranding  and 
the  expense  of  getting  the  vessel  off:  the  total 
loss  is  occasioned  by  circumstances  which 
were  not  foreseen  when  the  stranding  was 
determined   on.     Emerigon  expressly  tells 
us,    that   the    damage    resulting    from   the 
stranding  of  the  ship,  if  the  stranding  be 
done   voluntarily    for   the  common  safety, 
is  general  average,    provided  the   ship   be 
again   set  afloat;   for   if  the  stranding   be 
followed  by  shipwreck,  then  res  perit  do- 
mino, and  it  is  "save  who  can."     Dig.  14, 
2,  5.  Emerigon,  torn.  1,  pp.  614,  616.  Valin, 
Com.  sur  1'Ordonnance,  du  Jet  et  de  la  Con- 
tribution, liv.   3,   tit.   8,  art.  17;   Cleirac, 
Jugemens  d'Oleron,  p.  42;   Roccus,  De  Na- 
vibus  et  Naulo,  not.,  are  all  of  the  same 
opinion.     Bynkershoek,  on  the  other  hand, 
cites  and  disapproves,  Quaestiones,  Jur.  Priv. 
lib.  4,  c.  24,  of  a  decision  of  the  maritime 
judges  of  Amsterdam,  in  which  they  held 
that  there  is  to  be  no  contribution  unless  the 
ship  voluntarily  run  ashore,  be  saved.    Voet, 
Com.  ad  Pand.  lib.  14,  tit.  2,  sect.  5,  also, 
in  his  commentaries  on   the   Roman   law, 
admits  contribution  in  the  case  of  a  ship  run 
ashore  for  the  preservation  of  the  cargo,  and 
the  ship  lost.     Story,  referring  to  the  con- 
flicting decisions  of  the  American  courts, 
declines  to  pronounce  between  them.     Notea 
to  American  edition,  p.  349. 

When  the  question  shall  arise  in  our 
courts,  it  would  be  presumptuous  to  predict, 
with  confidence,  what  rule  will  be  adopted 
by  them.  Probably  it  may  be  thought  ne- 
cessary to  inquire  what  the  precise  inten- 
tion of  the  master  was,  in  putting  the  ship 
ashore.  The  view  above  suggested  is  in  con- 
formity with  the  judgment  of  the  Supreme 
Court  of  New  York,  delivered  by  Chief  Jus- 
tice Kent  in  the  case  of  Bradhurst  v.  Colom- 
bian Insurance  Company,  9  Johnson's 
Rep.  9;  but  see  contra,  Gray  v.  Wain, 

2  Serg.  &  Rawl.  220,  and  Caze  v.  Reilly, 

3  Washington  Circuit  Rep.  298.     That  the 
principles  which  govern  the  American  courts 
on   questions   of  general    average   are    ge- 
nerally  the    same    as    with    us,    will    ap- 
pear  from   the   following   case.     The   ship 
Prudence,  while  waiting  at  Gibraltar  for  a 
wind  to  proceed  on  her  voyage  to  Cadiz^ 
encountered  a  violent  gale  which  caused  her 
to    start    her    anchors,    and    was    driving 
stern  foremost  on  a  reef  of  rocks.     The  jib 
was  hoisted  to  make  her  pay  round,  with  the 
intention   of  putting  to  sea,  but    the  sheet 
having  parted,  this  was  found  impracticable, 
and  they  were  obliged  to  haul  it  down,  upon 
which  the  vessel  became  ungovernable.    The 
master  then  cut  the  cable,  and  put  the  helm 
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every  such  measure  may  be  beneficial  to  almost  all  (e) .  In  such  emer- 
gencies, therefore,  when  the  mind  of  the  brave  is  appalled,  it  is  lawful 
to  have  recourse  to  every  mode  of  preservation,  and  to  cast  out  the 
goods  in  order  to  lighten  the  ship  for  the  sake  of  all.  But  if  the 
ship  and  the  residue  of  the  cargo  be  saved  from  the  peril  by  the 
voluntary  destruction  or  abandonment  of  part  of  the  goods,  equity 
requires  that  the  safety  of  some  should  not  be  purchased  at  the 
expense  of  others,  and  therefore  all  must  contribute  to  the  loss. 

Many  of  the  foreign  ordinances  (/)  have  prescribed  various  forms 
to  be  adopted  with  respect  to  jettison;  some  of  them  have  even 
named  the  persons  to  be  consulted  before  it  takes  place,  and  have  set 
down  the  phrases  of  consultation,  and  specified  the  sort  of  goods  that 
shall  be  first  thrown ;  and  some  authors  have  amused  themselves  by 
dividing  the  act  itself  into  the  several  species  of  regular  and  irregular, 
formal  and  informal  (g) .  But  the  regulations  prescribed  by  persons 
at  ease  in  the  closet  or  senate-house  will  seldom  be  followed  at  the 
moment  when  life  or  liberty  is  in  jeopardy ;  at  such  a  moment,  every 
one  present  will  exclaim,  with  the  friend  of  Juvenal,  Fundite  qucs 
mea  sunt — etiam  pulcherrima ;  and  provided  the  jettison  have  been 
the  effect  of  danger  and  the  cause  of  safety,  all  writers  agree  that 
contribution  ought  to  be  made,  although  the  forms  have  not  been 
complied  with.  Previous  deliberation,  if  there  be  time  to  deliberate, 
and  a  due  choice  of  the  heaviest  and  most  cumbersome  articles,  may 
be  proofs  of  the  necessity  and  propriety  of  the  act ;  but  they  are  not 
the  only,  and  therefore  ought  not  to  be  deemed  the  essential  proof s  (h). 
Indeed  in  this  case,  as  in  many  others,  too  close  a  compliance  with 
forms  at  a  period  of  supposed  danger  has  very  justly  excited  a 
suspicion  of  fraud  (i) .  In  all  cases,  however,  and  in  all  countries,  it  is 
justly  required  of  the  master  that  he  draw  up  an  account  of  the 

hard  up,  in  order  to  put  her  ashore  in  the  some   one  acting  for  the  general   benefit, 

best  place  for  the  preservation  of  the  vessel  There  must  be   a    deliberate    intention   to 

and  cargo,  and  of  the  lives  of  the  crew.   She  sacrifice  the  thing  at  all  events,  or  at  least 

struck  on  the  Ragged  Staff,  about  a  quarter  to  put  it  in  a  situation  in  which  the  danger 

of  a  mile  from  the  place  where  she  would  of  eventual  destruction  would  be  increased." 

have  grounded  had  not  the  cables  been  cut,  Walker  v.  The  United  States  Insurance 

and  she  soon  bilged,  and  everything  in  the  Company,  11  Serg.  &  Rawl.  61.     But  see 

vessel  was  in  a  short  time  afloat,  both  fore  post,  534,  note  (n). 

and  aft.     On  the  next  day,  the  masts  were  (e)  Mouse's  case,  12  Co.  63;    mentioned 
cut  away  to  prevent  their  working  through  also  in  Bird  v.  Astock,  2  Bulst.  280. 
the  bottom.     On  the  second  day  after  the  (/)  Laws  of  Oleron,  arts.  8,  9  ;  Ordin. 
schooner  went   aground,   the   gale   having  of  Wisbuy,  arts.  20,  21,  38  ;  French  Ordin. 
abated,  lighters  were   employed  to  save  a  liv.  3,  tit.  8,  Du  Jet.  arts.  1—4,  and  Valin 
part  of  the  cargo.     The  schooner  could  not  thereon;  Code  de  Com.  art.  410,  &c. 
be  got  off  and  repaired  without  incurring  an  (g)  See  Emerigon,  torn.  1,  p.  605;  Con- 
expense   much   exceeding  her  value   when  solato  del  Mare,  caps.  47 — 49. 
repaired.     In  a  suit  on  a  policy,  a  total  loss  (fe)  So   decided   in  Berkley  and  Others 
was  claimed.     Mr.  Justice  Gibson  delivered  v.  Presgrave,  1  East,  220,  as  to  other  cases 
the  opinion  of  the  court :  "This  undoubtedly  of  general  average. 

gives  a  claim  for  general  average  for  the  cables,  (i)  Emerigon,  torn.  1,  p.  605,   cites  an 

andanchors,andmasts,butfornothingelse,as  observation  of  Targa,  who  says,  that  during 

nothing  else  was  deliberately  sacrificed.    An  sixty  years  in  which  he  had  been  a  magis- 

accidental  loss  that  happens  in  endeavouring  trate  at  Genoa,  conversant  with  this  subject, 

to  bring  about  a  very  different  event  is  not  he  had  known  only  five  instances  of  regular 

the  subject  of  compensation ;  and  such  would  jettison,  all  of  which  were  suspected  of  fraud, 

be  the  casualty  of  stranding  in  endeavouring  because  the  forms  had  been  too  well  ob- 

to  get  out  to  sea.     It  is  necessary  that  the  served, 
loss  should  arise  from  the  direct  agency  of 
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jettison,  and  verify  the  same  by  the  oath  of  himself  and  of  some  of 
his  crew,  as  soon  as  possible  after  his  arrival  at  any  port,  that  there 
may  be  no  opportunity  to  purloin  goods  from  the  ship,  and  then 
pretend  they  were  cast  over  in  the  hour  of  danger. 


2.  Of  the  Losses  for  which  Contribution  by  General  Average 
shall  be  made. 

From  the  rule  thus  established  by  the  Rhodians,  various  corol- 
laries have  been  deduced.  Thus,  if  in  the  act  of  jettison,  or  in  order 
to  accomplish  it,  or  in  consequence  of  it,  other  goods  in  the  ship  are 
broken,  damaged,  or  destroyed,  the  value  of  these  also  must  be 
included  in  the  general  contribution.  So,  if  to  avoid  an  impending 
danger,  or  to  repair  the  damage  occasioned  by  a  storm  (&),  the  ship  be 
compelled  to  take  refuge  in  a  port  to  which  it  was  not  destined,  and 
into  which  it  cannot  enter  without  taking  out  a  part  of  her  cargo,  and 
the  part  taken  out  to  lighten  the  ship  on  this  occasion  happen  to  be 
lost  in  the  barges  employed  to  convey  it  to  the  shore,  this  loss,  also 
being  occasioned  by  the  removal  of  the  goods  for  the  general  benefit, 
must  be  repaired  by  general  contribution ;  but  if,  after  the  removal 
of  goods  for  such  a  purpose,  the  ship  with  the  remaining  cargo  should 
unfortunately  perish,  and  the  goods  in  the  barges  be  saved,  the  pro- 
proprietors  of  the  latter  shall  not  contribute  to  the  loss  of  the  others, 
because  the  safety  thereof  is  not  owing  to  that  loss.  So  if,  upon  the 
expectation  of  an  hostile  attack,  part  of  the  cargo  be  taken  out  and 
sent  away,  and  saved,  and  the  ship  with  the  remainder  of  the  cargo 
fall  into  the  hands  of  the  enemy,  the  part  saved  shall  not  contribute 
to  make  good  the  loss  (/) . 

If  part  of  the  cargo  be  voluntarily,  and  without  fraud  or  cowardice, 
delivered  up  to  a  pirate  by  way  of  composition  or  ransom,  to  induce 
him  to  spare  the  vessel,  and  the  residue  of  the  goods  (an  event  highly 
improbable),  or  if  a  sum  of  money  be  agreed  to  be  paid  to  a  pirate  or 
enemy  by  way  of  ransom,  all  writers  agree  that  the  value  of  the  part 
ransomed  must  contribute  to  this  loss  also ;  but  if  the  enemy  or  pirate, 
having  overpowered  the  ship,  select  for  himself  such  parts  of  the 
cargo  as  best  suit  his  purposes,  and  plunder  the  ship  of  them,  in  this 
case  there  shall  be  no  contribution,  because  the  value  of  these  goods 
was  not  the  price  of  safety  to  others  (m) .  But  ransom  in  the  case  of 
capture  by  an  enemy  can  hardly  become  the  subject  of  general  average 
in  this  country ;  for,  by  an  Act  passed  in  the  twenty-second  year  of 
the  reign  of  George  the  Third  (n),  the  ransom  of  any  ship  or  mer- 


(*)  In  the  Dig.  14,  2,  4,  and  the  Guidon,  (m)   Dig.  14,2,  2,  3.   Hicks  v.  Palington, 

ch.  5.  art.  28,  the  rule  is   laid  down   in  Moore,  297.     Wellwood,  tit.  18. 

general  terms,  but  most  writers  confine  it  (n)  22  Geo.   3,   c.   25.     This  statute  is 

to  the  cases  mentioned  in  the  text.    See  not  limited  as   to    time,  yet  the  37th  and 

Beawes,  165;  2Valin,  167;  yet  see  Well-  two  following  clauses   of  the  33   Geo.   3, 

wood,  tit.  20.  c.  66,  contained  the  same  prohibition,  &c. 

(1)  Sheppard  v.   Wright,  1  Shower,  P.  of  ransom,  and  the  latter  statute  was  made 

C.  18.  to  continue  only  during  the  last  war  with 

France. 
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chandise  on  board  the  same,  belonging  to  any  subject  of  this  country, 
and  taken  by  "  the  subjects  of  any  state  at  war  with  his  Majesty,  or  by 
any  persons  committing  hostilities  against  his  Majesty's  subjects,"  was 
absolutely  prohibited ;  and  by  a  statute  made  at  the  commencement 
of  the  late  war  (r)  such  ransom  was  prohibited,  "  unless  in  the  case  of 
extreme  necessity,  to  be  allowed  by  the  Court  of  Admiralty  •"  and  all 
contracts  for  ransom  contrary  to  those  statutes  were  made  void ;  and 
the  person  entering  into  such  contract  subjected  to  a  penalty  of  five 
hundred  pounds  (s) . 

The  rule  mentions  goods  only,  but  its  principle  extends  to  the  ship 
and  its  furniture ;  and  all  that  I  have  hitherto  said  respecting  the 
goods  is  to  be  understood  also  of  the  provisions,  the  guns,  the  boat,  or 
other  tackle  of  the  ship :  a  fortiori,  it  is  also  to  be  understood  of 
goods  belonging  to  the  owner  or  master  of  the  ship,  as  well  as  of  those 
belonging  to  the  merchant.  Emerigon  illustrates  the  case  of  the  boat 
by  the  relation  of  a  stratagem  practised  by  one  of  his  own  country- 
men. The  master  of  a  French  vessel,  having  been  pursued  for  several 
hours  by  two  frigates,  and  having  also  his  flight  intercepted  by  the 
appearance  of  two  other  vessels  a-head,  hoisted,  as  soon  as  it  became 
dark,  his  boat  into  the  sea,  furnished  with  a  mast  and  sail,  and  a 
lantern  at  the  mast-head,  and  then  changed  his  course  and  sailed 
during  the  whole  night  without  any  light  on  board  his  own  ship ;  in 
the  morning  no  enemy  was  in  sight.  The  value  of  the  boat  thus 
abandoned  was  made  good  by  general  contribution  (/).  And  it  has 
been  decided  by  the  Court  of  Common  Pleas,  that  the  shippers  of 
goods  were  liable  to  contribution  for  stores  necessarily  and  by  the 
advice  of  the  mate  thrown  overboard,  after  the  ship  was  captured, 
and  while  in  possession  of  the  enemy ;  for  the  capture,  without  con- 
demnation, did  not  devest  the  property  of  the  owners  while  a  spes 
recuperandi  remained  (u) . 

If  the  master,  compelled  by  necessity,  cut  his  cable  from  the  anchor 
to  use  it  as  a  hawser,  or  if  he  cut  away  or  abandon  his  masts,  sails, 
or  cables,  to  lighten  and  preserve  the  ship,  their  value  must  be  made 
good  by  contribution  (v). 

In  like  manner  (w),  the  damage  voluntarily  done  to  a  ship  by  cut- 
ting its  deck  or  sides,  in  order  to  facilitate  a  necessary  jettison,  or  by 
running  it  on  a  rock,  shallow,  or  strand,  to  avoid  the  danger  of  a 
storm  or  of  an  enemy,  and  the  expense  of  recovering  the  ship  from 
this  latter  situation  (a?),  and  also  the  pilotage,  port  dues,  and  other 
charges  incurred  by  taking  a  ship  into  a  port  to  avoid  an  impending 
peril,  and  the  expense  of  extraordinary  assistance  (y)  to  preserve  and 

(r}  43  Geo.  3,  c.  I60,ss.  34, 35;  45  Geo,  3,  (u)  Price  v.  Noble,  4  Taunt.  123 

c.  72,  ss.  16,  17.  (v)  Berkley  v.  Presgrave,  1  East,  220. 

(*)    In  consequence  of  this  illegality,  if  Marsham  v.  Dutrey,  Select  Cases  of  Evi- 

the  master  ransom  his  ship,  and  bring  her  dence,  p.  58.     Dig,   14,   2,  3,  5.     Ordon. 

to  England,  the  owner  may  take  her  from  Avaries,  art  2.     Code   de   Com.   art.   400. 

him  without  paying  the  price.     Parsons  v.  num.  3,  4. 

Scott,  2  Taunt.   363.     And  if  the  master,  (w)  Dig.  14,  2,  2,  1. 

to  enable  himself  to  pay  the  ransom,  bor-  (a?)  Laws  of  Wisbuy,  art.   55.     Molloy, 

row  money  of  a  person  acting  with  him  in  book  2,  ch.  6,  sect.  15.     And  see  also  Beawes, 

the  transaction,  he  cannot  be  compelled  to  p.  165 ;  and  Wellwood,  tir.  20. 

repay  it.     Webb  v.  Brooke,  3  Taunt.  6.  (y)  Berkley  v.  Presgrave,  1  East,  220. 

(t)  Emerigon,  torn.  1,  p.  622. 
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secure  a  ship  from  the  violence  of  a  storm  at  its  entrance  into  the  port 
of  destination,  are  to  be  sustained  by  a  general  contribution. 

But  the  jettison  must  be  for  the  purpose  of  escape,  or  of  saving  the 
ship  and  cargo,  by  lightening  her  and  increasing  her  speed ;  and  so, 
in  an  action  on  a  policy  of  assurance,  when  the  captain  of  a  vessel,  in 
order  to  prevent  a  quantity  of  dollars  from  falling  into  the  hands  of 
an  enemy,  by  whom  he  was  about  to  be  attacked,  threw  them  into  the 
sea,  and  was  immediately  captured,  the  loss,  although  held  to  be  reco- 
verable under  the  word  "jettisons"  and  the  words  "other  losses  and 
misfortunes,"  was  considered  not  to  be  a  general  average  (z). 

If  sails  are  blown  away,  or  masts  or  cables  broken  by  the  violence 
of  the  wind,  the  owner  must  alone  bear  the  loss  (a) .  The  broken  tools 
of  an  artificer  bring  no  charge  upon  his  employer. 

A  ship  had  struck  to  a  privateer,  who,  the  wind  blowing  fresh  at 
the  time,  was  unable  to  board  his  prize.  The  merchantman,  by  hoist- 
ing an  extraordinary  press  of  sail,  effected  her  escape;  but  in  so 
doing  was  much  strained  and  otherwise  injured,  and  had  her  main- 
mast carried  away.  The  damage  so  done  was  held  not  to  be  general 
average,  for  the  loss  was  a  common  sea-risk.  The  master  did  no 
more  than  his  strict  duty  to  his  owners  in  endeavouring  to  escape, 
and  no  sacrifice  was  made  for  the  benefit  of  the  cargo  (b).  And  the 
decision  was  the  same  in  respect  of  damage  occasioned  to  a  ship  and 
her  tackle,  by  standing  out  to  sea  with  a  press  of  sail  in  tempestuous 
weather,  to  avoid  the  impending  peril  of  being  driven  on  shore  and 
stranded  (c) . 

Upon  the  same  principles,  was  decided  the  case  of  Taylorv.  Curtis  (d), 
by  the  Court  of  Common  Pleas.  The  ship  Hibernia  sailed  on  a 
voyage  under  protection  of  convoy.  In  consequence  of  a  hurricane, 
she  was  separated  from  the  convoy,  and  fell  in  with  an  American 
privateer.  Her  captain,  seeing  no  prospect  of  escape,  resolved  on 
resistance.  After  a  conflict  of  eleven  hours,  in  which  the  hull  and 
rigging  of  the  Hibernia  was  greatly  damaged,  one  of  her  crew  killed, 
and  some  wounded,  she  succeeded  in  beating  off  the  privateer. 
Arrived  at  St.  Thomas's  almost  a  wreck,  and  delivered  her  cargo  to 
the  consignees.  The  value  of  the  entire  cargo  was  21,092/. ;  the 
damage  and  expense  to  the  shipowners,  including  medicines  and  sur- 
gical aid  for  the  wounded,  was  2,098/.,  which  they  claimed  in  this 
action  as  general  average.  But  the  court  felt  bound  to  refuse  the 
claim.  "The  losses,"  said  Gibbs,  C.  J.,  "for  which  the  plaintiffs 
seek  to  recover  this  contribution,  are  of  three  descriptions  : — 1 .  The 
damage  sustained  by  the  hull  and  rigging  of  the  vessel,  and  the  cost 
of  her  repairs.  2.  The  expense  of  the  cure  of  the  wounds  received 
by  the  crew  in  defending  the' vessel.  3.  The  expenditure  of  powder 
and  shot  in  the  engagement.  The  measure  of  resisting  the  privateer 
was  for  the  general  benefit ;  but  it  was  a  part  of  the  adventure.  No 


(z)  Sutler  v.  Wildman,  3  B.  &  Aid.  398.        (c)  Power  v.  Whitmore,  4  M.  &  S.  141. 

(a)  Digest,  14,  2,  2.  (d)  6  Taunt.   608.     But  see  upon   this 

(b)  Covington  v.  Roberts,  2  New  Rep.  case,  Phillips  on  Insurance,  vol.  1,  p.  337  ; 
378.  and  Benecke  on  Insurance,  p.  280. 
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particular  part  of  the  property  was  voluntarily  sacrificed  for  the  pro- 
tection of  the  rest.  The  losses  fell  where  the  fortune  of  war  cast 
them,  and  there,  it  seems  to  me,  they  ought  to  rest." 

3.  Of  Ship's  Expenses  in  a  Port  of  Refuge. 

And  not  only  may  the  loss  of  goods  become  the  subject  of  general 
contribution,  but  also,  in  some  cases,  the  expense  incurred  in  relation 
to  them  (e) .  Thus,  if  it  be  necessary  to  unlade  the  goods,  in  order  to 
repair  the  damage  done  to  a  ship  by  tempest,  or  by  collision  with 
another  vessel,  so  as  to  enable  her  to  prosecute  and  complete  her  voyage, 
it  has  been  held  (/)  that  the  expense  of  unlading,  warehousing,  and 
re-shipping  the  goods  should  be  sustained  by  general  contribution, 
because  all  persons  are  interested  in  the  execution  of  the  measures 
necessary  to  the  completion  of  the  voyage  (g}. 

The  "expenses  incurred  in  a  port  in  which  a  vessel  may  have  taken 
refuge  during  the  voyage,  by  repairing  the  damage  done  to  the  ship 
by  tempest  alone  seems,  with  propriety,  to  fall  upon  the  owners,  and 


(e)  The  Copenhagen,  1  Rob.  Ad.  Rep.  289. 
Da  Costa  v.  Newnham,  2  Term  Rep.  407  j 
also  the  Gratitudine,  3  Rob,  Ad.  Rep.  257, 
where  this  seems  admitted. 

(/)  Flummery.  Wildman,  3  M.  &  S.482. 

(g)  This  paragraph,  altered  after  the 
determination  of  the  case  last  cited,  from  a 
paragraph  in  the  fourth  edition,  by  the 
addition  of  the  words  in  italics,  and  the 
substitution  of  the  words  "  it  has  been 
held"  for  the  words  "  it  seems,"  appears 
in  the  fifth  edition  of  this  treatise,  the 
latest  of  those  published  in  Lord  Ten- 
terden's  life  time.  When  first  composed 
it  was  a  studiously  cautious  notice  of  the 
decisions  in  the  Court  of  Admiralty,  and 
reads,  as  above  altered,  more  like  a  deferen- 
tial notice  of  judgments  recently  pronounced 
by  judges  of  eminent  authority,  than  a  con- 
fident expression  of  a  matured  and  satisfac- 
torily formed  opinion.  On  reference  to  the 
extract  from  the  fourth  edition,  set  out  in 
note,  (n),  pout,  p.  535, there  can  be  little  doubt 
that  Lord  Tenterden  considered  that  the  es- 
sential ingredient  of  general  average,  a  vol- 
untary sacrifice  or  an  expenditure  necessitated 
by  a  deviation  or  other  actdone,or  resolution 
taken,  in  time  of  peril,  for  the  common 
safety,  had  been  wanting  in  all  these 
cases.  The  judgments  of  Wilde,  C.  J.,  and 
Oesswell,  J.,  in  Hallett  v.  Wigram,  9 
C.  B.  580,  show  that,  as  a  general  propo- 
sition, the  reason  assigned  in  the  last  two 
lines  of  the  paragraph  for  the  doctrine  which 
is  stated  in  it  to  have  been  laid  down,  is 
much  too  large.  And  yet,  in  the  later  case 
of  Hall  v.  Janson,  4  E.  &  B.  500,  with  a  pro- 
test certainly  that  nothing  inconsistent  with 
the  judgments  in  Power  v.  Whitmore,  post 
(note  A),  and  Hallett  v.  Wigram,  was  in- 


tended, it  was  held  by  Lord  Campbell  and  the 
Court  of  Queen's  Bench,  that  expenses  neces- 
sarily incurred  in  unloading  or  reloading 
cargo  for  the  purpose  of  repairing  a  ship 
damaged  by  storm,  that  she  might  be  made 
capable  of  proceeding  on  her  voyage,  give  a 
claim  to  general  average  contribution,  be- 
cause the  acts,  i.  e.,  the  loading  and  unload- 
ing, which  occasion  those  expenses,  become 
necessary  from  perils  insured  against,— a 
reason,  the  exact  bearing  of  which  is  not 
manifest, — and  because  they  are  deliberately 
done  for  the  joint  benefit  of  those  loho  are 
interested  in  the  ship,  the  cargo,  and  the 
freight.  In  support  of  this  doctrine,  Lord 
Campbell  cites  the  authorities  relied  upon 
for  it  by  Mr.  Arnould,  viz.,  Stevens  on 
Average,  22  &  23,  5th  edit.  The  Copen- 
hagen, 1  Rob.,  298,  and  a  dictum  of  Le 
Blanc,  J.,  in  Plummerv.  Wildman  :  "The 
unloading  may  be  general  average  if  it  were 
necessary  to  repair  the  ship."  Benecke,  p. 
193,  on  the  other  hand,  more  consistently 
with  principle,  contends  that  such  charges  are 
not  general  average.  "  Even,"  he  says,  "if 
the  unloading  were  resorted  to  merely  for  the 
purpose  of  repairing  the  vessel,  still  it  being 
the  natural  consequence  of  a  particular 
average,  and,  taking  place  after  the  ship  and 
cargo  are  in  safety,  it  could  not  be  a  general 
average.  It  would  also,"  he  adds,  "  strictly 
speaking,  be  wrong  to  apportion  the  charges 
of  loading  and  reloading,  warehouse  rent, 
&c.,  among  the  respective  owners  of  the 
cargo,  according  to  the  value  of  the 
goods  (as  is  always  done  in  general  average), 
because  the  owner  of  valuable  goods  in  a 
narrow  compass  cannot  be  obliged  to  bear 
an  equal  share  in  those  charges  with  the 
proprietor  of  bulky  articles  of  small  value." 
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is  so  held  in  the  civil  law  (h),  and  by  many  foreign  writers.  And 
although  the  decision  in  the  Court  of  King's  Bench  in  the  case  of 
Da  Costa  v.  Neivnham,  has  been  considered  as  an  authority  for  a  con- 
trary doctrine,  yet,  in  my  humble  judgment,  the  facts  upon  which 
that  decision  was  founded  do  not  warrant  such  a  conclusion  (z). 

Yet,  in  the  case  which  has  been  referred  to,  where  the  master 
of  a  ship  was  under  the  necessity  of  cutting  away  part  of  his  rigging, 
in  consequence  of  collision  with  another  vessel  that  was  driven  against 
him  in  a  storm,  and  of  returning  to  the  place  of  his  departure  to 
repair  the  damage  occasioned  by  the  collision,  and  of  unlading  his 
cargo  there  for  the  purpose  of  such  repairs,  it  was  held  that  the 
expense  of  so  much  of  the  repair  as  was  absolutely  necessary  for 
the  performance  of  the  voyage,  including  the  necessary  expense  of 
unloading,  should  be  made  good  by  a  general  average  (k) . 


(h)  Dig.  14,  2,  6.   Emerigon,  torn.  1, 
p.  265. 

(i]  2  Term  Rep.  K.  B.,  p.  407.  This 
was  an  action  brought  against  the  insurers 
of  a  ship  by  the  owner,  who  had  offered  to 
abandon  to  them,  and  had  a  right  to  insist 
upon  doing  so,  but  had  reluctantly  con- 
sented to  the  repairs,  at  their  instance. 

(k)  Plummer  v.  Wildman,  3  Maule  & 
Selwyn,  482.  This  was  an  action  by  the 
owners  of  the  ship  Cambridge  against  the 
freighters,  to  recover  contribution  to  a 
general  average  under  the  following  circum- 
stances : — The  ship  sailed  with  a  cargo  of 
sugar  and  rum  from  Kingston,  in  Jamaica, 
to  London.  In  the  course  of  the  voyage,  a 
brig  was  unavoidably  driven  against  her  by 
the  violence  of  the  wind  and  sea,  by  which 
accident  her  stern  and  kuees  were  broken, 
and  the  master  was  in  consequence  obliged 
to  cut  away  part  of  the  rigging,  and  to 
return  to  Kingston,  to  repair  the  damage  sus- 
tained by  the  collision  and  the  cutting  away. 
The  ship  could  not  have  prosecuted  her 
voyage,  nor  could  she  have  kept  the  sea 
with  safety,  without  returning  and  repairing. 
Upon  her  return,  the  cargo  was  necessarily 
relanded  and  warehoused,  in  order  that 
such  temporary  repairs  might  be  done  as 
would  enable  her  to  prosecute  her  voyage. 
Upon  the  return  of  the  vessel  to  London, 
the  owners  made  a  demand  upon  the 
freighter  for  his  share  of  general  average, 
including  in  such  demand  the  expense  of 
pilotage  into  Kingston,  his  own  expenses  in 
port,  the  expense  of  procuring  mariners  to 
replace  deserters,  the  surveyor's  bill  for  as- 
certaining the  damage,  the  cost  of  loading 
and  unloading  the  cargo,  the  wages  and 
provisions  of  the  crew,  and  the  amount  of 
repairs.  Lord  Ellenborough  said,  "  If  the 
return  to  port  was  necessary  for  the  general 
safety  of  the  whole  concern,  the  expenses 
unavoidably  incurred  by  such  necessity 


might  be  considered  as  a  general  average.  It 
is  not  so  much  a  question  ichether  the  first 
cause  of  the  damage  was  owing  to  this  or 
that  accident,  to  the  violence  of  the  ele- 
ments, or  the  collision  with  another  ship,  as 
whether  the  effect  produced  was  such  as  to 
incapacitate  the  ship,  without  endangering 
the  whole  concern,  from  further  prosecut- 
ing her  voyage,  unless  she  returned  to  port 
and  removed  the  impediment.  As  far  as 
removing  the  incapacity  is  concerned,  all 
are  equally  benefited  by  it,  and  therefore  it 
seems  reasonable  that  all  should  contribute 
towards  the  expense  of  it ;  but  if  any 
benefit  ultra  the  mere  removal  of  this  inca- 
pacity should  have  acrued  to  the  ship  by 
the  repairs  done,  inasmuch  as  that  will 
redound  to  the  particular  benefit  of  the 
shipowner  only,  it  will  not  come  under  the 
head  of  general  average,  but  will  be  a 
matter  of  calculation  upon  the  adjustment. 
The  amount  of  the  expenses  of  repairing  to 
be  placed  to  the  account  of  general  contri- 
bution must  be  strictly  confined  to  the 
necessity  of  the  case,  to  the  enabling  the 
ship  with  her  cargo  to  prosecute  the  voyage. 
As  to  the  charge  for  the  captain's  expenses, 
during  the  unloading,  repairing,  and  reload- 
ing, the  shipowner  must  bear  the  captain's 
expenses  in  port,  and  crimpage  must  be 
disallowed  ;  it  does  not  come  under  general 
average."  Mr. Justice Bayley said,  "I doubt 
whether  the  repair  of  any  particular  damage 
can  be  placed  to  the  account  of  general  aver- 
age, inasmuch  as  it  is  a  benefit  done  to  the 
ship,  and  if  the  captain  could  make  it  a 
general  average  by  putting  into  port  to 
repair,  it  would  always  be  his  interest  to 
endeavour  to  do  so.  If,  however,  the  re- 
pairs were  merely  such  as  were  necessary  to 
enable  the  ship  to  prosecute  her  voyage 
home,  and  were  afterwards  of  no  benefit  to 
the  ship,  such  repairs,  I  think,  would  properly 
come  under  a  general  average.  Therefore,  de- 
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A  doubt  was  formerly  entertained  as  to  the  expenses  of  a  ship  in  a 
port  in  which  she  had  taken  refuge  to  repair  the  damage  occasioned 


ducting  a  benefit,  if  any,  which  '  still  results' 
to  the  ship  from  such  repair,  the  rest  may 
be  placed  to  the  account  of  general  average." 
Upon  these  judgments   it  has  been  ob- 
served, that  repairs  done   to  a  vessel  are 
always  a  benefit  to  her,  and  doubted  whether, 
according  to  the  above  distinction,  any  part 
of  those  repairs  which  in  themselves  are  of 
the   nature  of  a  particular  average  could 
ever  be  construed  into  a  general  average, 
Benecke,  ch.  5,  p.  197;  but  the  justice  of 
this   criticism,    as  respects  the   distinction 
itself,    by   no  means  an  unimportant  one, 
cannot   be   admitted.     Lord   Ellenborough 
expressly    excludes  from   general    average 
such  repairs  as  are  productive  of  a  lasting 
benefit  to  the  ship,  and  Mr.  Justice  Bayley 
carefully  distinguishes  between  repairs  which 
are  afterwards  of  no  benefit  to  the  ship  and 
those  from  which  benefit  still  results  to  it — 
both    confining    the   admission  of   repairs 
under  general  average  to  such  only  as  are 
temporary  in  their  nature,    and  necessary 
to  the  prosecution  of  the  voyage.     Repairs 
sufficient    to    enable   a   ship    to    complete 
her    voyage,    although     mere    makeshifts, 
wholly    insufficient  as   respects   the  ship's 
seaworthiness  for  a  new   voyage,   may,  as 
respects  the  voyage  in  course  of  prosecution, 
the  safe  delivery  of  the  cargo  at  its  destina- 
tion, and  the  earning  of  freight,  be  adequate 
for  those  objects.    The  more  serious  excep- 
tion to  the  case  arises  upon  the  words  of 
Lord  Ellenborough 's judgment,  above  print- 
ed  in  italics,  which  have  been  relied  upon 
in  the  American  courts  as  authority  for  the 
position,  that  expenses  and  repairs  rendered 
necessary  by  sea  damage,  in  its  nature  a 
particular  average  only,  may,  if  necessary  for 
the  prosecution  of  the  voyage,  found  a  claim 
for  general  average  contribution.     That  this 
was  not  the  deliberate  opinion  of  Lord  Ellen- 
borough  seems  clear  from  his  judgment  in 
the  case  of  Power  v.  Whitmore,  4  Iff.  &  8. 
141,  which    was  determined  shortly  after. 
It  was  an  action  on  a  policy  of  assurance  on 
goods,  in  which   the  merchant  sought  to 
recover  from  the  under-writers   a  sum  of 
money,  which  he  had  been  compelled  by  a 
court  in  Portugal  to  pay  by  way  of  general 
average  and  contribution  to  the  expense  in- 
curred by  a   captain   in  wages,  provisions, 
and  repairs,  under  the  following   circum- 
stances : — 

The  ship  sailed  with  the  goods  from  Lon- 
don upon  her  voyage,  encountered  strong 
and  adverse  winds,  and  it  was  discovered, 
while  in  sight  of  the  English  coast,  that  the 
bowsprit  bitts  had  given  way,  occasioned  by 
the  heavy  labouring  of  the  ship  then  under 
her  courses,  beating  to  windward  in  a  most 
heavy  and  dangerous  sea.  The  master, 


being  apprehensive   that   the  ship,   if  she 
continued   in   that  situation,  would  be   in 
great  danger,  judged  it  prudent,  after  hav- 
ing consulted  with  the  officers,  to  put  into 
port,  for  the  purpose  of  securing  the  bow- 
sprit, and  accordingly  brought  his  ship  to 
anchor  in   Cowes  Roads.     All  the   damage 
was  occasioned  by  the  tempestuous  winds 
and  weather,  and  heavy  seas,  and  the  put- 
ting into  Cowes  was  a  prudent  and  proper 
measure,  necessary  for  the  safety  of  ship  and 
cargo.     The   question  was,  if  the  plaintiff 
could  recover  his  contribution  to  the  amount 
expended   for  wages  and  provisions  during 
the  stay  at  Cowes,  for  the  purpose  of  repair, 
as   general    average.      Lord   Ellenborough 
said,  "  General  average  must  lay  its  found- 
ation in  a  sacrifice  of  part  for  the  sake  of 
the  rest,  but  here  was  no  sacrifice  of  any 
part  by  the  master,  but  only  of  his  time 
and  patience,  and  the  damage  incurred  ivas 
by  the  violence  of  the  wind  and  weather. 
This  is  not  like  the  case  recently  before  the 
court,  where  the  master  was  compelled  to 
cut  away  his  rigging  in  order  to  preserve 
the  ship,  and  afterwards  put  into  port  t« 
repair  that  which  he  had  sacrificed."     In 
Plummer  v.  Wildman,  the  damage  repaired 
was  caused  in  part  by  sacrifice,  consequent 
upon  other  damage,  not  the  subject  of  general 
average  contribution,  but  such  as   having- 
been  occasioned  by  tempest  alone,  would, 
according  to  the  opinion  expressed  by  Lord 
Tenterden,  in  the  second  paragraph  of  this 
section,  fall  properly  upon  the  owners.  The 
breakage  of  the  ship's  stern  and  knees  by 
the  collision  was  clearly  within  this  category ; 
and  if,  at  the  moment  of  the  collision,  the 
cutting  away  of  the  rigging  was  necessary 
for  the  extrication  of  the  ship  from  the  brig 
driven  against  her,  the  cutting  of  it  away 
seems  not  distinguishable  in  its  legal  cha- 
racter from  the  other  damage ;  otherwise,  if 
a  new  danger  had  arisen  and  a  new  sacrifice 
of  the  damaged  rigging  to  avert  it  was  made. 
In  America,  the  rule  is  stated  by  Mr.  Jus- 
tice S  tory ,  American  edition ,  p.  350,  to  be  defi- 
nitively settled  in  the  principal  commercial 
states,  that  whatever  be  the  nature  of  the  in- 
jury, whether  arising  from  a  voluntary  sacri- 
fice or  a  mere  peril  of  the  sea,  the  wages  and 
provisions  of  the  crew  from   the  time  of 
putting  away  for  the  port,  the  expense  of 
loading  and  unloading,  and  every  other  ex- 
pense necessarily  incurred  during  the  deten- 
tion for  the  benefit  of  all  concerned,  are  to 
come  under  general  average.     That  learned 
judge  says,  that  the  reasoning  of  the  Ame- 
rican oourts  follows  out  the  doctrine  of  Lord 
Ellenborough   in   Plummer    v.    Wildman. 
He  says,  also,  that  the  subsequent  case  of 
Power  v.    Whitmore,  4  M.  &  S.  141,  has 
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by  tempest ;  but  this  has  been  removed  by  a  late  decision,  and  it  has 
been  held  that  the  wages  and  provisions  of  the  crew  during  such  a 
period  must  fall  upon  the  ship  alone  (I) .  So  in  the  case  of  collision, 
that  has  just  been  mentioned,  it  was  held  that  the  expenses  of  the  mas- 
ter during  the  repairs,  and  of  providing  other  seamen  to  replace  deser- 
ters, must  be  sustained  by  the  owner  alone  (m) .  But  if  a  ship  should 
necessarily  go  into  an  intermediate  port,  for  the  purpose  only  of 
repairing  such  a  damage  as  is  in  itself  a  proper  object  of  general 
contribution,  possibly  the  wages,  &c.,  during  the  period  of  such  a 
detention  may  also  be  held  to  be  general  average,  on  the  ground 
that  the  accessory  should  follow  the  nature  of  its  principal  (n) . 


beenTshaken,  if  not  overturned,  by  the  more 
recent  decision  of  Simonds  v.  White,  3  B.  & 
C.  805,  post,  p.  554,"  and  setsxmt  a  passage 
from  Lord  Tenterden's  judgment  in  that 
case,  which  does  not^seem  to  warrant^the^in- 
ference  drawn  from  it. 

It  results  from  the  English  decisions,  that 
if  a  vessel  goes  into  port  in  consequence  of 
an  injury  which  is  itself  the  subject  of  gene- 
ral average,  such  repairs  as  are  absolutely 
necessary  to  enable  her  to  prosecute  her 
voyage,  and  the  necessary  expenses  of  port- 
charges,  wages,  and  provisions  during  the 
stay,  are  to  be"considered  as  general  average ; 
but  that  if  the  injury  was  incurred  by  the 
mere  violence  of  the  wind  and  weather,  with- 
out sacrifice  on  the  part  of  the  owners  for 
the  benefit  of  all  concerned,  it  falls,  with  the 
expenses  consequent  upon  it,  within  the 
contract  of  the  shipowner  "to  keep  his 
vessel  tight,  staunch,  and  strong,"  during 
the  voyage  for  which^she  is  hired.  See 
Hnllett  v.  Wigram,  9  C.  B.  p.  580.  in 
which  the  cases  cited  in  the  text,  and  the  law 
deduced  from  them  in  the  last'paragra^h  of 
this  note,  are  elaborately  discussed  by 
Wilde,  C.  J. 

(1)  Power  v.  Whitmore,  4  M.  &  S.  141 ;  and 
see  the  Code  de  Commerce,  art.  403,  No.  3. 

(m)  Plummerv.  Wildman,9  M.  &S.482. 

(n)  Whether  expenses,  other  than  repairs 
to  the  ship  itself,  not  necessitated  by,  and  not 
the  consequences  of,  acts  voluntarily  done,  or 
resolutions  voluntarily  taken  for  the  safety 
of  life,  ship,  and  cargo  in  a  time  of  danger 
to  life,  ship,  and  cargo,  but  incurred  after 
the  necessity  for  the  prosecution  of  the 
voyase  of  incurring  them,  has  been  caused 
by  a  particular  average,  give  a  claim  to 
general  average  contribution,  is  a  point  on 
which  a  scrnbtc  of  Lord  Stowell,  in  the  case 
of  the  Copenhagen,  1  Rob.  294 ;  the  judg- 
ment of  Lord  Ellenborough  in  Plummvr  v. 
Wildman,  3  M.  &  S. ;  the  decisions  proceed- 
ing upon  its  authority  in  the  courts  of  the 
United  States  (Story's  Edition  of  this  work, 
p.  350)  ;  the  opinion  of  the  most  eminent  of 
living  English  writers  on  the  law  of  Marine 
Insurance  ;  and  the  adoption  of  that  opinion 
by  Lord  Campbell  and  the  Court  of  Queen's 
Bench,  in  the  case  of  Hall  v.  Janson, 


4  E.  &  B.,  rather  than  any  carefully  drawn 
inference'  from  admitted  principle,  have 
involved  in  some  uncertainty. 

Mr.  Arnould  in  his  chapter  on  general 
average,  lays  down  two  propositions : 

1 .  That  before  a  party  interested  in  a  sea 
adventure,  can  establish  his  claim  to  a  ge- 
neral   average  contribution,  he   must  show 
that  the  loss  he  has  sustained  has  arisen,  not 
from  any  accident,    but  from    some   inten- 
tional sacrifice,  or  voluntary  expenditure, 
judiciously  incurred,    other  than   those   or- 
dinary   expenses    of   the  navigation  which 
come  under  the  head  of  wear  and  tear,  and 
resorted  to,  for  the  safety  of  the  whole  ad- 
venture,   under  the    pressure    of   real  and 
imminent  danger,  as  the  sole  means  of  escap- 
ing destruction.     Vol.  2,  p.  903,  2nd.  ed. 

2.  That  extraordinary  expenses  incurred 
for  the  joint  benefit  of  ship  and  cargo,  i,  e., 
all  expenses    not    included  in  the  ordinary 
disbursements    of   the    voyage,    which    are 
necessary  for  keeping  the  ship  in  a  proper 
condition  to   transport  the   cargo,   whether 
such  extraordinary  expenses  be  the  result  of 
general   average,    or  of  particular  average 
losses,  give  a  claim  to  general  average  con- 
tribution.     Vol.  2,  p.  919. 

"  It  clearly,"  he  adds,  "  follows,  that 
where  a  ship  has  either  cut  away  her  masts 
or  rigging,  or  has  been  so  damaged  by  a 
storm,  that  it  is  necessary  for  the  safety  of 
both  ship  and  cargo  to  put  into  a  port  of 
refuge,  i.e.,  some  port  out  of  the  course  of 
the  voyage  insured,  for  repairs,  all  the  ex- 
penses inseparably  connected  with  the  act  of 
first  putting  into,  and  afterwards  clearing 
out  of  such  port  of  distress,  viz.,  port  dues, 
and  sums  paid  in  remuneration  of  service 
rendered  in  bringing  the  ship  into  such  a 
port,  and  in  clearing  her  out  again,  pilotage 
and  towage  into  the  port  of  refuge,  charges 
of  taking  off  anchors  and  cables,  and  render- 
ing assistance  generally ;  wages  of  people 
employed  to  guard  property  during  the  re- 
pairs, or  to  cut  a  way  for  the  ship  through 
ice,  in  which  she  has  become  frozen  up  ;  and 
all  expenses  of  unloading  the  cargo  for  the 
purpose  of  ship's  repairs,  and  of  warehous- 
ing and  reloading  her,  whether  she  put  into 
the  port  of  distress  in  consequence  of  sea 
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There  is,  indeed,  a  decision  of  the  Court  of  Queen's  Bench  upon 
the  construction  of  a  charter-party,  which  may  be  properly  mentioned 


damage,  or  to  repair  pui-posely  inflicted 
losses,  give  the  shipowner  a  claim  for  ge- 
neral average  contribution — upon  the  plain 
ground  that  these  expenses  are  a  necessary 
consequence  of  an  extraordinary  measure 
taken  for  the  general  preservation." 

The  first  of  these  propositions  is  in  strict 
conformity  with  the  definition  of  general 
average  sacrifice  by  Casaregis — Damnum 
ob  quod  contributio  facienda  est,  tale  esse 
debet,  ut  voluntarie  sit  illatum,  id  est,  aliquo 
hominis  facto,  qui  illud  eligerit  ut  res 
aliorum  servarentur,  Disc.  121,  n.  3,  and 
with  all  that  is  stated  by  Lord  Tenterden, 
as  satisfactory  to  his  own  judgment,  in  the 
text  of  this  work. 

The  second,  without  the  addition  which 
was  probably  intended,  of  the  word  volun- 
tarily, and  the  addition  which  does  not 
appear  to  have  been  intended,  of  the  words 
and  for  the  safety  of  ship  and  cargo  under 
the  pressure  of  imminent  danger  to  them,  is 
not  supported  by  any  passage  of  that  text  or 
of  the  text  of  Marshall,  see  5th  ed.  p.  424  ; 
and  as  to  so  much  of  the  inference  from  it  as 
respects  the  expenses  of  a  ship  obliged,  on  ac- 
count of  damage  to  it  by  a  storm,  for  its 
own  safety  and  the  safety  of  the  cargo,  to  put 
into  a  port  of  refuge,  there  was,  before  the 
publication  of  Mr.  Arnould's  treatise,  no  other 
authority  in  our  English  Law,  than  a  citation 
madeby  Boiler,  J.,  in  Da  Costa  v.  Newnham, 
2  Term  Rep.  p.  497,  unnecessarily  for  the 
decision  of  tliat  case,  of  a  passage  in 
Beawes  (Lex  Mercatoria),  the  inclination, 
for  it  was  hardly  more,  of  Lord  Stowell's 
mind  in  the  case  before  referred  to,  and  the 
judgment  of  Lord  Ellenborough,  in  Plum- 
mer  v.  Wildman,S M.  &  S.,  p.  482,  recalled 
by  him,  in  Power  v.  Whit  more,  4  M.  &  S. 
p.  141,  almost  as  soon  as  it  had  been 
pronounced. 

It  was  evidently  under  the  influence  of 
respect  for  the  impressions  of  those  eminent 
judges,  that  Lord  Tenterden  sanctioned,  in 
the  5th  edition  of  this  work,  the  subsitution 
of  the  paragraph  to  which  this  note  is  ap- 
pended, for  one  which  had  appeared  in  the 
preceding  editions,  as  follows  :  — 

"  Upon  another  point  relating  to  the 
situation  of  a  ship  taking  refuge  in  a  port 
to  repair  the  damage  occasioned  by  tempest, 
in  order  to  prosecute  and  complete  a  voyage, 
a  reasonable  doubt  may  be  entertained,  and 
our  law  books  furnish  no  decision.  Some 
writers  maintain  generally  that  the  wages 
and  maintenance  of  the  crew  during  the 
delay  thus  necessarily  incurred  for  the 
attainment  of  this  object,  are  to  be  sustained 
by  general  contribution.  (Beawes,  166, 


Park,  cap.  7,  and  Emerignn,  torn.  1, 
p.  624.)  But  the  principle  upon  which 
general  contribution  is  founded  appears  to 
me  to  furnish  a  distinction  proper  to  be 
submitted  to  the  consideration  of  the 
reader. 

"  If  the  damage  to  be  repaired  be  in  itself 
an  object  of  contribution,  it  seems  reason- 
able that  all  expenses  necessary,  although 
collateral  to  the  reparation,  should  also  be 
objects  of  contribution,  the  accessory  should 
follow  the  nature  of  its  principal.  On  the 
other  hand,  if  the  damage  itself  be  not  such 
as  to  be  the  object  of  contribution,  by  the 
same  rule  neither  ought  the  collateral  ex- 
penses incurred  with  regard  to  the  repairs, 
to  become  so.  In  answer  to  this,  it  is  urged 
that,  as  the  repairs  are  necessary  to  the 
completion  of  the  voyage,  in  the  attainment 
whereof  all  are  interested,  all  ought  to  con- 
tribute to  the  expense  of  the  necessary  delay. 
But  it  should  be  remembered  that  it  is  the 
duty  of  the  owners  not  only  to  provide  a 
stout  and  sufficient  ship  at  the  commence- 
ment of  the  voyage,  but  also,  as  far  as  iu 
them  lies,  to  maintain  the  ship  in  a  perfect 
condition  during  the  whole  course  of  the 
voyage,  and  almost  every  charter-party  con- 
tains an  express  covenant  to  that  effect.  If, 
indeed,  the  ship  be  not  worth  all  the  charges, 
as  well  direct  as  collateral,  a  consideration 
wholly  different  may  arise ;  but,  assuming 
the  ship  to  be  worth  the  expense,  why 
should  the  merchant  be  charged  in  any 
shape  towards  the  performance  of  a  duty  in- 
cumbent on  the  owner  ?  What  is  here  offered 
as  to  wages  and  maintenance  may  apply 
also  to  port  charges  and  other  duties  of  a 
like  nature  on  the  same  account,  and  also  to 
the  value  of  a  part  of  the  cargo  that  may 
happen  to  be  sold  by  the  master  to  defray 
the  expense  of  the  repairs." 

The  doctrine  that  extraordinary  expenses 
for  the  joint  benefit  of  ship  and  cargo,  other 
than  repairs  of  the  ship  itself,  may,  if  ne- 
cessary to  the  prosecution  of  the  voyage, 
although  necessitated  by  sea  damage  only, 
found  a  claim  for  general  average  contribu- 
tion, seems  clearly  traceable  to  a  construc- 
tion put  by  Emerigon  upon  the  2nd  Article 
of  the  2nd  section  of  the  French  Ordinance 
des  Avaries,  liv.  3,  tit.  7. 

Les  depenses  extraordinaires  faites  pour 
le  bailment  seul,  ou  pour  les  marchandises 
seulement,  sont  avaries  particulieres :  les 
depenses  extraordinaires  faites,  et  le  dom- 
mage  soujfert  pour  le  bien  et  le  salut 
commun  des  marchandises  et  du  navire, 
sont  avaries  grosses  et  communes. 

In  his  commentary  upon  this  article,  vol. 
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in  this  place.     A  ship  chartered  for  a  voyage  to  the  East  Indies  and 
back  sprung  a  leak  at  sea  on  her  return  home,  in  consequence  of 


1 ,  p.  625,  he  says,  that  if  a  ship  damaged  by 
a  storm  is  obliged  to  seek  a  port  of  refuge 
for  repairs,  the  time  lost  during  the  repairs, 
the  expense  of  unloading  and  reloading  the 
cargo,  and  the  wages  and  provisions  of  the 
crew,  were  allowed  in  his  day  by  the  Ami- 
rautes  of  Marseilles  and  of  other  French 
ports,  to  be  the  subject  of  general  average 
contribution.  He  admits  this  practice  to  be 
at  variance  with  the  rule  of  the  Civil  Law, 
6  ff.,  de  lege  Rhodia,  which  he  had  just  before 
cited,  and  with  the  doctrine  of  the  highest 
authorities,  to  whose  works  he  refers  on  the 
general  law  maritime,  but  vindicates  or 
apologizes  for  it  as  follows  : — 

"  If  the  ship  were  not  repaired  in  the  port 
of  refuge,  it  would  continue  unnavigable, 
which  would  be  a  great  prejudice  to  the 
cargo.  These  expenses,  therefore,  are  in- 
curred for  the  common  good  and  safety." 

Is  it  not  plain  that,  but  for  the  letter  of 
the  Article,  which  expressly  excludes  ship's 
repairs,  this  reasoning  would  be  equally  ap- 
plicable to  them  ? 

Notwithstanding  the  frequent  citations  by 
Lord  Tenterden  from  the  French  Ordinance, 
in  every  chapter  of  this  treatise,  it  is  re- 
markable that  he  makes  no  mention  of  this 
second  article  of  the  title  des  Avarice,  and 
refers  in  a  note  to  that  part  only  of  Emeri- 
gon's  commentary  upon  it,  in  which  he 
states  the  rule  of  the  Rhodian  and  Civil 
Law.  It  being  clear,  from  this  reference, 
that  neither  the  article  nor  the  commentary 
had  escaped  his  notice,  how  account  for  his 
silence  respecting  them,  except  upon  the 
supposition,  which  his  observations  on  fo- 
reign ordinances  and  treatises  generally,  in 
the  first  section  of  this  chapter  appear  to 
countenance,  that  the  article  was  not 
thought  by  him,  if  rightly  interpreted  by 
Emerigon,  to  contain,  as  the  articles  of  the 
French  Ordinance  for  the  most  part  do,  an 
accurate  expression  of  the  law  maritime  ? 

To  Mr.  Arnould's  second  proposition, 
the  use  in  it,  as  a  distinctive  epithet,  of 
the  word  extraordinary,  and  the  indefinite- 
ness  of  that  word,  without  the  context, 
which,  in  the  French  Ordinance,  explains  its 
meaning,  are  serious  objections. 

The  admissibility  of  expenses  into  the 
category  of  general  average,  must  rest  on  the 
same  principle  as  the  admissibility  of  sacri- 
fices. General  average  sacrifices  are  losses, 
of  which  the  mind  and  agency  of  man  are 
the  realizing  cause;  imminent  peril  to  life, 
ship  and  cargo,  the  occasion.  Expenditure, 
the  unavoidable  consequence  of  an  act, 
resort  to  a  port  of  refuge,  e.  g.  voted  or 
resolved  upon,  along  with,  and  as  an  ac- 
cessory to  the  act,  for  the  safety  of  ship 


and  cargo  in  time  of  danger  to  them,  is 
also  manifestly  a  loss,  of  which  the  mind 
and  agency  of  man  are  the  realizing  cause, 
imminent  peril  the  occasion.  By  what 
test  other  than  this  of  the  mind  and  agency 
of  man,  proceeding  exceptionally  as  res- 
pects his  ordinary  duty,  being  their  realizing 
cause,  is  the  extraordinary  character  of 
expenses  to  be  recognized  ?  Is  the  sudden, 
unforeseen,  not  caused  by  any  voluntary  act, 
misfortune,  of  a  leak  sprung  by  a  ship, 
necessitating  resort  out  of  the  ship's  course, 
to  a  port  of  refuge,  and  expenses  in  it,  a 
cause  so  extraordinary,  as  to  make  its  acces- 
sories, the  expenses  incurred  in  a  port  of 
refuge,  also  extraordinary  within  the  rule 
propounded,  or  must  the  leak  be,  as  Mr. 
Arnould  says,  a  damage  by  storm  ?  And  if 
so,  by  any  kind  of  storm,  anywhere,  or 
only  by  a  storm  of  unusual  and  unseason- 
able violence  and  duration,  in  the  sea  or 
latitude  in  which  it  occurs,  an  extraordi- 
nary hurricane,  pampero,  cyclone  ?  Is  it 
enough  that  the  storm  should  be  extra- 
ordinary in  respect  of  the  costly  and  exten- 
sive damage  occasioned  by  it  in  the  drifting, 
collision,  and  foundering  of  ships  which, 
had  they  been  stronger  or  less  crowded  or  bet- 
ter moored,  might  have  withstood  its  fury  ? 
Again,  in  the  case  of  a  ship  which  has 
foundered  in  a  storm  at  its  moorings,  is 
the  expense  of  raising  and  restoring  it  to  a 
proper  condition  to  transport  the  cargo,  to 
be  like  "  the  keeping  of  it  in  a  proper  con- 
dition to  transport  the  cargo,"  an  ordinary 
disbursement  only,  or  is  the  final  catas- 
trophe of  the  ship's  sinking,  though  not  in 
any  sense  realized  by  the  mind  and  agency 
of  man,  to  convert  the  whole  outlay  neces- 
sitated by  the  same  storm,  from  ordinary 
and  particular  into  extraordinary  and  ge- 
neral average  expenditure  ? 

The  difficulty  of  giving  a  satisfactory  an- 
swer to  these  questions  renders  it  impossible 
to  accept  this  word  extraordinary  as  a 
test  of  general  average  expenditure.  It  is 
used  in  truth  in  the  French  Ordinance  as 
part  of  the  description  of  average  expenses 
generally,  of  particular  average  expenses,  as 
well  as  of  general  average  expenses.  Valin, 
commenting  upon  the  1st  article  of  the  book, 
des  Avaries : — 

"  Toute  depense  extraordinaire  qni  s '  fera 
pour  le  navires  et  marcliandises  conjornte- 
ment  ou  separement ;  tout  dommagv  qui 
leur  arrivera  depute  leur  charge  et  depart 
jusqu'd  leur  retour  et  decharge  seront  re- 
putes ovaries,"  says,  and  his  commentary 
is  equally  applicable  to  the  second  article, 
that  expenses  are  here  called  extraordinary 
in  opposition  to  expenses  which  may  na- 
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which  it  became  necessary  to  put  into  the  Cape  of  Good  Hope,  and 
there  take  out  the  cargo  in  order  to  repair  the  ship.     The  ship,  being 


turally,  natureUement,  though  they  do  not 
ordinarily,  occur,  in  the  course  of  a  voyage." 
"  Thus,"  he  says,  "  expenses  incurred  by 
reason  of  the  unusual  prolongation  of  a 
voyage,  or  by  the  master  taking  the  ship 
unnecessarily  into  a  port  in  which  dues  are 
payable,  though  not  ordinary,  are  yet  not,  in 
the  sense  of  this  article,  extraordinary ; 
otherwise,  if  the  master  seek  the  port  be- 
cause he  cannot  safely  keep  the  sea,  or  the 
ship  be  so  damaged  by  the  sea,  that  he  is 
obliged  to  go  into  port  for  repairs,  though," 
he  adds,  "  in  this  last  case,  such  expenses 
are  chargeable  to  the  ship  alone." 

Granted,  therefore,  as  it  must  be,  that 
none  of  those  "  ordinary  disbursements 
of  the  voyage,  which  are  necessary  to 
keep  the  ship  in  a  state  to  transport 
the  cargo  to  its  destination,"  can  found  a 
claim  for  general  average  contribution,  it  by 
no  means  follows,  that  the  circumstance  of 
expenses  not  being  of  that  character,  is  any 
recommendation  of  them  for  admission  into 
the  class,  of  general  rather  than  of  particular, 
average. 

The  words  of  the  second  proposition 
"  incurred  for  the  joint  benefit  of  ship 
and  cargo,"  are  open  also  to  observation. 
They  are  a  translation  of  the  words  "  pour 
le  bien  .  .  commun  des  marchandises 
et  du  navire,"  but  not,  pace  Emeri- 
gon,  of  the  words  "  pour  le  bien  et  salut 
commun  des  marchandises  et  du  navire." 
The  word  **  saint,"  and  the  words  "  et 
le  dommage  souffert,"  inoculate  the  whole 
passage,  giving  a  temper  to  it  which,  on 
their  elimination,  is  entirely  lost.  Expenses 
not  resolved  upon  in  time  of  danger  before 
a  ship  enters  a  port  of  refuge  cannot  be 
there  incurred  for  the  common  safety  ;  for,  as 
Benecke  observes,  ante,  note  (g},  p.  530,  "  the 
mere  fact  of  the  ship  and  cargo  being  in  a  port 
of  refuge  insures  their  safety."  Mr.  Phillips, 
too,  vol.  2,  2nd  edit.,  p.  92,  commenting 
upon  Lord  Ellenborough's  judgment  in 
Plummer  v.  Wild/nan,  and  on  a  case 
decided  in  Massachusets  in  conformity 
with  it,  says,  that  in  admitting  repairs  neces- 
sary to  the  prosecution  of  the  voyage  to  be 
general  average,  the  fundamental  principle 
of  general  average — the  taking  measures  for 
the  safety  of  the  property  and  the  preventing 
of  a  loss — had  not  been  kept  in  view.  The 
fact,  therefore,  that  expenses  have  been 
incurred  for  the  joint  benefit  of  ship  and 
cargo,  is  not  enough  to  entitle  them  to  ad- 
mission into  the  category  of  general  aver- 
age. 

By  the  Code  de  Commerce,  title  11,  des 
Avaries,  the  first  article  above  set  forth, 
ante,  p.  535,  of  the  title  des  Avaries  in  the 


French  Ordinance  was  re-enacted ;  and  in 
the  hope  of  composing  the  differences  which 
had  occured  in  the  construction  of  the  second 
article,  ante,  p.  534,  an  enumeration  of  the 
more  ordinary  sacrifices  and  expenses  which 
give  a  claim  to  general  and  particular  aver- 
age was  set  forth,  the  former  article  being 
followed  by  the  words  : 

Et  en  general,  les  dommages  soufferts 
volontairement  et  les  depenses  fait es  d'apr6s 
deliberations  motivees  pour  le  bien  et  salut 
commun  du  navire  et  des  marchandises  de- 
puts  leur  chargement  et  depart,  jusqu'd 
leur  retour  et  dechargement,  Art.  400;  and 
the  latter,  by  the  words  : 

Et  en  general,  les  depenses  fuitets  et  le 
dommage  souffert  pour  le  navire  f-eul  ou 
pour  les  marchandises  seules  depuis  leur 
chargement  et  depart  jusqu'd  leur  retour  et 
dechargement.  Art.  403. 

But  expenses,  to  be  the  subject  of  general 
average    contribution    must,    according    to 
Mr.  Arnould's  first  proposition,  be  voluntary. 
The  steering  into  a  port  of  refuge,  and  the 
payment  which  it  involves  of  port  dues  and 
other    charges   are,  in    a    sense,  voluntary 
acts;  but  when  a  particular  average,  already 
sustained,   has    rendered  the    incurring  of 
such    expenses   a  matter  not   of    question, 
deliberation,    and    decision    affirmative    or 
negative,  as   the  reasons  on  either   side  in 
time  of  danger  may  seem  to   preponderate, 
but  of    manifest    and  overruling  necessity, 
are  they  voluntary,  in    the  sense    that,    a 
jettison   of  goods  or  the   cutting   away   of 
ship's  apparel,  with  the  deliberate  purpose 
of  preventing  a  loss  of  another  and   more 
serious  and  extensive  kind,  not  yet  realized 
nor  certain  to  be  realized,  though    appa- 
rently imminent,  is  voluntary  ?     One  would 
hardly  say  so ;  and  yet  it  seems  clear  from 
the  first  few  lines  of  the  inference  drawn  by 
Mr.  Arnould  from  his  second  proposition  that, 
in  his  opinion,  expenditure,  to  be  the  subject 
of  general  average  contribution  need  not  be 
voluntary  in  any  sense   incompatible   with 
its  being  also  imperative  on  the  master  on 
account   of  particular  average   already  sus- 
tained.      For    this    position    he    refers    to 
a  very  wary  notice  of  the  point  by  Stevens, 
pp.  22, 23,  and  to  a  passage  in  Benecke,p.  193, 
who  says,  "  that  if  an  intermediate  port  must 
be  entered  because  the  vessel,  in  consequence 
<  f  a  particular  damage  sustained,  is  unfit  to 
prosecute  her  voyage,  as  when  masts,   sails, 
or   other  requisite  apparel    are    lost   in   a 
storm,  or  the  vessel  has  sprung  a  dangerous 
leak,  all  the  expenses  of  entering  the  port 
are  a  subject  of  general  average,  being  the 
consequence  of  a  measure  voluntarily  taken 
for  the  preservation  of  the  whole."    See  also 
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repaired  and  reladen,  returned  home  in  safety,  and  the  owners 
claimed  from  the  freighter  a  payment  in  the  nature  of  general 
average  towards  the  expense  of  the  repairs,  the  maintenance  of  the 
crew,  and  other  charges  connected  with  the  repairs.  But  the  Court, 
considering  the  import  of  several  clauses  of  the  charter-party  to  be, 
that  the  owners  should  keep  the  ship  in  repair  during  the  whole 


voyage  at  their  own  expense,  and 


being 


also   of  opinion  that  the 


Baily  on  Average,  pp.  28,  119.  In  England 
this  doctrine  leans  upon  Mr.  Arnould's  ac- 
ceptance of  it.  The  opinions  of  men  of  busi- 
ness not  caring  to  distinguish  accurately 
between  the  law  of  one  country  and  the  law 
of  another,  the  judgment  of  Lord  Ellenbo- 
rough,  in  Plummer  v»  Wildman,  the  deci- 
sions in  conformity  with  that  judgment  of 
the  courts  of  the  United  States,  the  practice 
of  the  French  Amirautes  under  the  empire  of 
the  Ordinance,  and  ofs-ome  of  the  French  tri- 
bunals in  our  time,  (see  Rogron  Code  de 
Commerce,  art.  403,  Lemonnier,  Polices 
<V Assurance  Maritime,  vol.  2,  113),  and  the 
text  of  the  primeval  Rhodian  Code,  Par- 
dessus  Collection  de  lois  Maritimes,  cap.  7, 
tit.  x,  and  note,  may  be  vouched  in  its  favor ; 
but  it  is  not  reconcileable  with  the  principle 
of  that  code,  as  modified  by  the  equity  of  the 
Roman  Lawgiver.  Against  it,  the  conclu- 
sions of  Boulay  Paty,  Cours  de  Droit  Com- 
mercial Maritime,  vol.  4,  p.  458  ;  Pardessus, 
Cours  de  Droit  Commercial,  Nos.  739,  740; 
Locre  Esprit  du  Code  de  Commerce,  Liv.  2, 
Tit.  Des  Avaries,  Art.  400 ;  Lemonnier,  Po- 
lices d' Assurance  Maritime,  vol.  2,  p  108, 
Bedarride,  Commentaire  du  Code  de  Com- 
merce (Maritime]  No.  1676,  and  Dubernad, 
the  learned  translator  and  annotator  of 
Benecke,  vol.  1,  p.  607,  are  clear  and  unhe- 
sitating. All  these  writers  hold  that  ex- 
penses, to  be  the  subject  of  general  average, 
must  be  the  result  of  acts  voluntarily  done, 
or  resolutions  voluntarily  taken  for  the  com- 
mon safety,  in  time  of  danger,  and  incurred 
to  repair  damage,  or  to  meet  liability,  of 
which  the  mind  and  agency  of  man  have  been 
the  realizing  cause.  Casaregis,  consulted  on 
the  question,  whether  the  extraordinary  ex- 
penses of  a  ship,  which,  having  contracted  a 
suspicion  of  infection  by  anchoring  in  the 
harbour  of  Marseilles  during  the  prevalence 
of  the  plague  there,  had,  on  that  account, 
been  denied  admittance  to  the  ports  of  Spain, 
and  which,  after  wandering  some  time  about 
the  Mediterranean,  finally,  in  pursuance  of  a 
resolution  to  submit  to  the  cost  and  delay  of 
a  quarantine,  went  into  the  port  of  Toulon, 
and  was  there,  at  a  great  sacrifice  of  time 
and  money,  detained, — had  been  rightly  de- 
cided not  to  be  the  subject  of  general  average 
contribution  ;  among  other  answers,  all  of 
them  pertinent  to  this  question,  gives  the  fol- 
lowing one : — "  Minusque  altera  valet  ob- 
jectio  qua;  inititur  cuidam  asserto  consilio 
vulgo  germinamento  in  navi  habito,  cum 
ministeriis  et  vtictoribus,  ex  quo  pratcndit 
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ipse  navarchus,  fuisse  per  omnes  ddibe- 
ratum,  oras  Hispanicas  deserendas  et  rena- 
vigandam  fore  ut  alibi  invenire  posset  por- 
tum  seu  locum,  in  quo  ad  purgationem 
vulgb  quarantina  reciperetur  et  per  conse- 
quens  quod  ob  talem  deliberationem  com- 
muniter  in  navi  captam,  evagatio  hue  illuc 
per  mare,  et  demum  diuturna  permanentia 
in  portu  Telonensi  non  mere  fatalitati,  sed 
voluntati  et  electioni  quoque  navis  magistri, 
tribuenda  sit.  Huic  enim  objcctioni  dupli- 
citer  respondetur  •  primb  consilium  hujus- 
modi  operari  turn  demum  duntaxat,  cum 
nullum  adhuc  navi  damnum  evtnerit,  quid 
semper  deliberatio  aliquid  damnum  nut 
noxium  navi  infercndi,  eo  tendere  debet,  ut 
navis  et  merces  ab  imminente  vel  nwjore 
damno  aut  periculo  liber aretur.  Verum 
cum  consilium  capitur  postquam  casusfor- 
tuitus  aut  damnum  evenit,  ut  in  specie  nos- 
trdfactum  est,  postquam  scilicet,  jam  sus- 
picione  pe^tis  notata  erat  navis  et  repulsa 
ab  oris  Hispanicis,  adebque  desperata  jam 
omni  ad  portus  admissione,  errare  coacta, 
et  in  mari  degere  aut  ad  Provincice  infectos 
peste  portus  appellere  ibique  consistere;  non 
est  consilium  illud  ullatenus  spectandum, 
imo  irridendum  et  ineptum,  quia  consilium 
capere  de  eo  quod  post  casum  fortuitum fieri 
debet  ex  necessitate,  non  est  agere  per  con- 
silium et  electionem,  sed  consilium  in  neces- 
sitate Jingere  et  simulare,  quemadmodum 
sapienter  advertit  Targa,  qua  propter  post 
contigentiam  alicvjus  sinistri  non  consilium 
sed  vulgare  intrare  debet  dicterium,  satvat 
qui  salvat — '  materna  lingua  '  chi  salva 
salva,  chi  perde  perde."  JDisc.  121,  No.  17. 

Upon  the  whole,  it  is  impossible,  consis- 
tently with  the  opinion  of  Lord  Tenterden,  and 
with  the  doctrine  of  all  the  writers  on  Mari- 
time Law,  whose  opinions  have  not  been 
warped  by  the  exceptional  legislation  or 
practice  of  the  countries  in  which  they  have 
written,  to  recognise  a  rule  respecting  ship's 
expenses  more  comprehensive  than  the  fol- 
lowing one : — 

"  Expenses  voluntarily  and  successfully 
incurred,  or  the  necessary  consequences  of 
resolutions  voluntarily  and  successfully  taken, 
by  a  person  in  charge  of  a  sea  adventure,  for 
the  safety  of  life,  ship,  and  cargo,  under  the 
pressure  of  a  danger  of  total  lo.ss  or  destruc- 
tion imminent  and  common  to  them,  give, 
the  ship  being  saved,  a  claim  to  general 
average  contribution."  But  see  Kemp  v. 
Halliday,  post,  p.  634. 
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expressions  used  in  another  clause  tended  to  show  that  the  defendant 
was  to  be  liable  to  general  average  in  the  case  of  jettison  alone,  held 
upon  the  construction  of  this  charter-party,  that  the  plaintiff  was 
not  entitled  to  recover  anything  for  the  expenses  tnus  incurred  at  the 
Cape  (a). 

4.  Of  Goods  sold  for  the  Necessities  of  Ship  and  Cargo. 

"W  e  have  seen,  in  a  former  part  of  this  work,  that  a  master  may, 
under  certain  circumstances,  borrow  money  on  the  security  of  his 
ship,  or  of  its  cargo ;  and  that,  if  his  vessel  be  disabled  by  the  perils 
of  the  sea  from  carrying  her  cargo  to  its  destination,  he  may,  if  he 
thinks  proper,  hire  another  vessel  for  that  purpose.  But  supposing 
him  to  be  unable  to  raise  money  on  bottomry,  or  by  hypothecation  of 
the  cargo,  and  that  no  other  vessel  can  be  obtained,  he  is  at  liberty 
to  sell  part  of  the  goods  entrusted  to  him,  to  enable  him,  by  repairing 
his  ship,  to  carry  the  remainder  to  their  destination.  Goods  thus 
sacrificed  for  the  benefit  of  the  owners  of  the  rest  of  the  cargo  seem 
to  have  been  considered  by  Lord  Stowell,  in  the  case  of  the  Gratitu- 
dine,  and  have  been  considered  in  other  cases,  to  be  the  proper  subject 
of  a  general  average  (b).  "  The  sale,"  said  Mr.  Justice  Story,  "of 
part  of  the  cargo  by  the  master  for  the  necessities  of  the  ship,  is  in 
the  nature  of  a  compulsive  loan  for  the  benefit  of  all  concerned,  and 
to  enable  the  ship  to  prosecute  her  voyage;  it  bears  a  considerable 
resemblance  to  the  case  of  a  jettison,  for  the  owner  is  deprived  of  his 
property  for  the  common  good,  and  to  him  it  must  be  immaterial 
whether  the  loss  be  a  sacrifice  at  sea  or  on  shore  (c).  This 
opinion  is  consistent  with  the  doctrine  which,  on  the  authority 
of  the  judgment  of  Lord  Ellenborough,  in  Plummer  v.  Wildman  (d), 
dispenses  with  the  ingredients  of  imminent  danger  and  voluntary 
sacrifice  for  its  aversion,  in  a  claim  for  general  average  contribution, 
to  an  outlay  for  the  benefit  of  all  concerned.  It  has  also  some 
support  from  what  fell  from  Lord  Ellenborough  in  tne  following  case  : 
A  ship  having  met  with  tempestuous  weather  on  her  voyage  from 
Hull  to  St.  Petersburgh,  was  obliged  to  put  into  Copenhagen  to 
unload  and  repair  ;  the  expenses  of  which  repair,  as  well  as  the  Sound 
dues,  were  paid  by  the  owner's  agent  at  Copenhagen.  It  being 
impossible  to  negotiate  bills  on  England,  for  the  purpose  of  repaying 
to  the  agent  the  sums  he  had  disbursed  for  the  ship's  use,  the  agent 
caused  the  captain  to  be  arrested,  by  process  from  the  Maritime 
Court  of  Justice  at  Copenhagen.  In  this  situation,  the  captain,  to 
procure  his  liberation  and  to  prosecute  his  voyage,  sold  a  portion  of  the 
cargo,  the  proprietor  of  which  brought  an  action  against  another 
shipper  for  contribution.  "  Had  the  ship,"  said  Lord  Ellenborough, 
"been  seized  for  non-payment  of  the  Sound  dues,  I  should  have 


(a)  Jackson  and  another  v.  Charnock}8  Benecke,  273  ;  Stevens,  p.  15;  andArnould 

Term  Rep.  in  K.  B.  209.  on  Insurance,  vol.  2,  p.  033,  2nd  ed. 

(6)  3  Rob.   Ad.  Rep.  255.      The  Hoff-  (c)    3    Mason's    Rep.    (American)    255; 

nung,   6   Rob.   Ad.   Rep.   383.     La   Con-  Kent^  Com.  vol.  3,  p.  342,  (ed.  1844.) 

stancia,  2  W.  Rob.  Ad.  Rep.  487.     See  also  (cf)  Ante,  p.  531. 
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thought  that  the  sale  of  a  part  of  the  cargo  to  pay  them,  in  the 
absence  of  all  other  means  to  raise  money  for  that  purpose,  might 
have  been  the  foundation  of  a  claim  for  general  average.  But  these 
duties  had  been' paid  by  the  ship's  agent,  and  the  money  so  paid 
merely  constituted  a  private  debt  due  to  him.  I  do  not  think  that 
any  part  of  the  plaintiff's  goods  was  sacrificed  for  the  safety  of  the 
ship  and  the  residue  of  the.  cargo,  in  such  a  manner  as  to  give  them  a 
right  to  a  contribution  from  the  other  shippers  of  goods  on  board. 
Their  proper  remedy  is  against  the  owner  of  the  ship  ;;  (e) . 

The  last  sentence  of  this  judgment  must,  however,  be  considered 
as  the  correct  expression  of  the  law  of  England  on  this  point. 
If,  under  circumstances  of  distress  and  danger,  threatening  de- 
struction to  ship  and  cargo,  assistance  could  only  be  obtained  by  a  sale 
or  transfer  of  part  of  the  cargo  to  those  in  a  condition  to  give  assist- 
ance, such  a  transaction,  if  at  a  sacrifice,  might  have  upon  it  the  cha- 
racter of  a  general  average,  but  the  sale  or  hypothecation  of  cargo  by 
the  master  for  the  purpose  of  prosecuting  the  voyage,  he  having  no 
other  means  of  raising  money,  is  a  sale  by  him,  as  agent  of  his  owners 
in  charge  for  them  of  the  cargo,  for  their  benefit,  they  being  account- 
able for  the  proceeds  of  the  sale  to  the  owner  of  the  cargo  sold,  as  for 
money  lent  to  them,  to  enable  them  to  perform  their  contract  (/) . 

5.   Of  the  Expense  of  Wages  and  Maintenance  of  Crew  during   the 
Detention  of  a  Ship  by  Order  of  a  Sovereign  Power. 

With  respect  also  to  the  wages  and  maintenance  of  the  crew 
during  the  detention  of  a  ship  by  the  orders  of  a  sovereign  power, 
contradictory  opinions  are  to  be  found  in  the  works  of  writers  on  this 
subject  (ff) .  Some  authors  have  taken  a  distinction  between  the  case 
of  an  embargo  in  the  lading  port,  and  the  arrest  and  detention  of  a 
ship  during  the  course  of  the  voyage.  The  French  ordinance  pro- 
vides for  the  latter  case,  by  declaring,  that  if  the  ship  be  hired  by 
the  month ,^the  charges  shall  be  reputed  general  average  ;  but  if  hired 
for  the  voyage,  the  owners  alone  shall  bear  them  (h) .  The  reason  of 
this  regulation  is  not  easily  discernible  (i),  and  it  is  in  express  con- 
tradiction to  the  spirit  of  another  article  of  the  same  ordinance  on 
the  subject  of  freight  (k).  In  the  case  of  Da  Costa  v.  Newnham  (/), 
Mr.  Justice  Buller,  speaking  of  this  expense  of  wages  and  provisions 
during  the  detention  of  a  ship  by  embargo,  says,  "  The  Court  has  said 
that  these  charges  shall  fall  upon  the  owners  only,  and  the  freight 
must  bear  them."  And  this  case  does  not  seem  to  fall  within  the 
principle  of  the  Rhodian  law,  because  here  the  delay  does  not  proceed 
from  the  act  of  the  master  or  persons  belonging  to  the  ship,  nor  is  it 
for  the  general  benefit. 

(e)   Dobson  v.  Wilson,  3  Campb.  480.  (fc)   Liv.    3  tit.  7,  Des   Avaries,  art.   7. 

(/)  Powell  v.  Gudgeon,  5  M.  &  S.  431.  Code  de  Com.  art.  400,  num.  6,  and  403, 

Richardson  v.  Nourse,  3  B.  and  Aid.  237.  num.  4. 

Benson  v.  Duncan,  1  Exch.  555,  3  Exch.  (i)    But  see  Pothier,  Charte-partie,  num. 

644  ;  Hallett  v.  Wigram,  9  C.  B.  580.  85;  Emerigon,  torn.  1,  p  539. 

(g)  Emerigon,  torn.  1,  p.  031.     Beawes,  (k}  Liv.  3,  tit.  3,  Du  Fret,  art.  16. 

165.  (/)  2  Term  Rep.  in  K.  B.  p.  407. 
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6.   Of  the  Expense  of  Wages  and  Maintenance  of  the  Crew  while 
the  Ship  is  waiting  for  Convoy. 

For  the  additional  expense  of  the  wages  and  maintenance  of  the 
crew,  incurred  while  a  ship  has  been  waiting  for  convoy,  general 
contribution  has  sometimes  been  claimed  ;  and  three  decisions  of  the 
different  courts  in  Holland  on  this  subject  are  related  by  Byiiker- 
shoek  (k),  which  seem  worthy  of  notice  in  this  place.  In  the  first 
case,  the  master  of  a  general  ship,  which  was  armed,  and  had  letters 
of  marque,  and  was  bound  to  several  Italian  ports,  during  a  war 
between  the  Dutch  and  French,  gave  public  notice  of  his  intention 
to  receive  goods,  and  to  sail  for  those  ports  without  the  company  of 
other  ships.  Having  received  a  cargo,  he  set  sail  under  convoy  of  a 
ship  of  war  destined  for  Portsmouth,  entered  with  her  the  harbour  of 
that  place,  and  there  waited  a  whole  year  for  another  convoy,  under 
which  he  sailed  to  Cadiz ;  and  there  waited  a  second  year  for  a 
third  convoy,  under  which  he  sailed  to  Italy,  and  delivered  his  cargo 
there.  Under  these  circumstances,  the  master  sued  the  merchant  for 
general  average,  and  obtained  a  decree  in  his  favour,  which  was 
confirmed  by  one  Court  of  Appeal,  reversed  by  a  second,  and  at  last 
finally  affirmed  by  the  senate,  of  which  the  learned  author  was  then  a 
member,  against  his  opinion,  and  against  the  general  principles  of 
law  on  this  subject,  and  against  the  particular  engagement  made  by 
the  master  on  this  occasion.  This  judgment  appears  to  have  been, 
disapproved  of  in  Holland ;  for,  in  another  case,  which  happened 
soon  afterwards,  where  five  Dutch  vessels  coming  from  Surinam,  and 
learning  on  their  voyage  that  a  war  had  broken  out  between  the 
Dutch  and  French,  put  into  Plymouth,  and  there  waited  for  convoy — 
which  case  also  went  through  all  the  same  tribunals — the  senate 
decreed  against  the  claim  of  contribution.  A  third  case  happened 
soon  afterwards,  in  which  the  same  four  courts  successively  decreed 
in  favour  of  the  claim  (/) .  But  of  this  the  circumstances  were  very 
different  from  the  two  former,  and  such  as  seem  to  warrant  the  judg- 
ments pronounced  in  it.  It  was  the  ease  of  a  ship  freighted  from 
Amsterdam  to  Cadiz,  with  a  stipulation  to  sail  with  convoy  either  to 
that  place  or  as  far  as  Lisbon.  The  ship  accordingly  sailed  under 
convoy  of  a  man-of-war,  in  company  with  several  other  vessels,  and 
when  she  came  near  Lisbon,  fell  in  with  a  fleet  of  privateers,  by 
which  some  of  the  other  vessels  were  captured,  and  the  ship  in  ques- 
tion put  into  Lisbon,  in  obedience  to  a  signal  from  the  man-of-war, 
and  there  waited  six  months  before  she  could  safely  proceed  to  Cadiz, 


(k)  BynkershoekjQuaestionesJurisPrivati,  in  the  last  of  these  three  foreign  cases,  a 

lib.  4,  c.  25.  period  of  nearly  seven  years  elapsed  between 

(I)  For  the  sake  of  those  who  complain  of  the  first  and  the  last  sentence;  in  the  second, 

delay  in  the  administration  of  justice  in  this  a  period  of  nearly  ten  years ;  and  in  the  first, 

eouutry,  it  may  be  proper  to  mention,  that  of  almost  sixteen  years. 
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In  this  case  it  is  to  be  observed,  that  the  master  put  into  port  to  avoid 
an  extraordinary  and  impending  peril,  and  not  merely  as  a  matter  of 
general  caution  to  avoid  the  ordinary  dangers  always  accompanying  a 
state  of  warfare.  And  the  expense  thus  incurred  appears  perfectly 
analogous  to  the  cases  of  jettison,  and  to  fall  within  the  principle  of 
the  Rhodian  law ;  for  in  this  case,  as  the  learned  author  observes,  it  is 
clear  that  there  was  a  present  and  impending  peril,  and  it  is  clear  also 
that  the  voyage  was  delayed,  not  by  any  accident,  but  by  design, 
in  order  to  avoid  the  peril. 


7.  Of  the  Expense  of  Healing  Mariners  wounded  in  Defence 
of  the  Ship. 

The  ordinance  of  the  Hanse  Towns  also  mentions  as  an  object 
of  general  average  the  expense  of  healing  mariners  wounded  in  the 
defence  of  the  ship  against  the  attack  of  pirates  (m)  :  I  have  already 
mentioned  the  provisions  made  by  the  legislature  of  this  country  for 
persons  of  this  description  (n).  On  the  expense  of  repairing  the 
injury  done  to  a  ship  during  a  combat,  foreign  writers  differ  in 
opinion  (o).  In  "  The  Guidon,"  an  injury  done  to  the  cargo  by 
the  shot  of  cannon  is  said  to  be  a  charge  upon  the  merchant  only  (p) . 
In  England,  it  has  been  decided  that  neither  the  damage  to  a  ship, 
nor  the  ammunition  expended,  nor  the  expense  of  healing  sailors 
wounded  in  an  action  with  an  enemy,  is  an  item  of  general  average. 
The  latter  item,  however,  is  made  so  by  the  Code  de  Commerce  (q). 


8.  Of  Loss  by  Collision. 

By  the  law  of  most  of  the  continental  nations  of  Europe,  the 
injury  done  by  one  ship  to  another^  or  to  its  cargo,  without  fault  in 
the  persons  belonging  to  either  ship,  is  to  be  equally  borne  by  the 
owners  of  the  two  vessels  (r),  and  this  doctrine  is  advanced  by  many 
foreign  writers ;  it  therefore  becomes  necessary  to  observe  here  that 
by  the  laws  of  England,  in  the  case  of  damage  happening  in  this 
manner  either  to  ship  or  cargo,  by  mere  misfortune,  and  without 
fault  in  any  one  of  the  proprietors  of  the  ship  and  cargo  injured,  must 
bear  their  own  loss  (s) .  I  have  already  mentioned  that  such  a  mis- 


(m)  Art.  35.  (r)  Ord.  of  Oleron,  art.  14;  of  Wi»buy, 

(n)  Part  2,  ch.  6,  sect.  1.  arts.  26,  50,  67,  70.  French  Ordin.  liv.  3, 

(o)  2  Valin,  168.  Pothier,  Traite  des  tit.  7.  Des  Avaries,  art.  11,  and  Valin 

Avaries,  sect.  2,  numbs.  144  &  154.     Emeri-  thereon.     Bynkershoek,  Qusest.  Jur.   Priv. 

gon,  torn.  1,  p.  628.  lib.  4,  ch.  18—21.  But  the  law  of  France 

(p)  Ch.  5,  art.  4.  appears  to  have  been  altered  in  this  respect 

(q)  Taylor  and  Others  v.  Curtis,  2  Marsh,  by  the  Code  de  Commerce,  art.  407. 

309,  and   6  Taunt.   008.     Code   de   Com.  0)  See  the  case  of  Buller  v.  Fisher,  ante, 

art.  400.  num.  6.  340. 
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fortune  is  a  peril  of  the  sea.     And  in  this  respect  the  law  of  England 
agrees  with  the  Civil  Law. 


9.   Of  the  Jettison  of  Goods  stowed  on  the  Deck  of  the  Ship. 

The  French  ordinance,  in  express  terms,  excludes  from  the  benefit 
of  general  average  goods  stowed  upon  the  deck  of  the  ship  (t)}  and 
the  same  rule  prevails  in  practice  in  this  country  (u).  Goods  so 


(0  Liv.  3,  tit.  8,  Du  Jet.  art.  13. 

(MJ  So  proved  in  the  causes  of  Meyer  v. 
Vander  Deyl,  Guildhall  Sitt.  before  Lord 
Ellenborough,  C.  J.,  Dec.  1803,  and  of 
Backhouse  v.  Ripley,  before  Chambre,  J., 
a  short  time  before. 

(1 .)  In  the  sixth  edition,  the  words  in  prac- 
ticewere  omitted  from  this  passage,  under  an 
impression  that  the  author  might  be  sup- 
posed, by  the  use  of  them,  to  have  implied 
a  doubt  respecting  the  rule,  which  it  did  not 
seem  probable  that  he  could  have  intended. 
The  meaning  of  Lord  Tenterden  was  thought 
to  be,  that  although  there  had  been  no  de- 
cision upon  the  subject  in  England,  the 
rule  of  exclusion  had  been  observed,  and 
that,  except  in  cases  where  usage  had  sanc- 
tioned the  practice,  the  master  ought  not  to 
stow  goods  on  deck  without  the  consent  of 
the  owner  of  them.  In  this  impression, 
the  editor  was  confirmed  by  Mr.  Justice 
Story,  who,  in  a  note  to  this  passage,  in  the 
American  edition,  says,  "  Our  law  is  the 
same.  A  jettison  of  goods  stowed  on  deck 
cannot  be  brought  into  general  average ; 
but  it  is  otherwise  as  to  the  ship's  boat ;  " 
— by  Kent,  who  tells  us  (Comm.  &  Mar. 
Law,  Edin.  edit.,  p.  231),  "Goods  shipped 
on  deck  contribute,  if  saved,  but  are  not 
entitled,  if  lost,  to  the  benefit  of  general 
average ; " — and  by  Bell,  in  whose  Com- 
mentaries on  the  Law  of  Scotland  (vol.  1, 
p.  586)  we  read,  "  Goods  stowed  on  deck, 
and  thrown  overboard,  are  not  to  be  relieved 
by  contribution.  A  claim  for  indemnity 
may  lie  against  the  master  and  owners ;  or 
the  merchant,  if  he  knew  that  his  goods 
were  so  stowed,  may  be  held  to  have  run 
the  risk  himself,  but  the  loss  is  not  a  proper 
average."  The  words  in  question  are  now 
restored,  in  respectful  submission  to  the 
opinion  expressed  by  the  Court  of  Queen's 
Bench,  in  the  case  of  Milward  v.  Hibbert, 
(3  Q.  B.  Rep.  120  ;  2  Gale  &  Dav.  142, 
and  post,  p.  547),  to  which  the  attention  of 
the  reader  is  requested. 

It  is  remarkable  that,  in  the  first  edition 
of  this  work  (1802),  no  notice  was  taken  of 
the  exclusion  from  general  average,  by  the 
laws  of  all  maritime  states,  of  goods  stowed 
on  deck.  In  1803,  a  witness  in  the  cause  of 
Meyer  v.  Vander  Deyl,  described  by  the 


author  (post ,  p.  554,  in  notis]  as  "  very  con- 
versant with  the  adjustment  of  averages," 
stated  that  the  rule  of  the  French  ordi- 
nance prevailed  in  practice  in  this  country  ; 
and,  in  the  second  edition  of  this  work,  pub- 
lished in  1804,  the  passage  as  it  now  stands 
appeared. 

That  this  rule  had  its  origin  in  positive 
regulation,  seems  to  be  matter  of  doubt. 

The  Consolato  del  Mare,  in  which  the 
first  authentic  record  of  it  is  found,  purports, 
indeed,  to  have  been  approved  of  and  con- 
firmed between  the  years  1075  and  1270,  at 
Rome,  Jerusalem,  Acre,  Marseilles,  Majorca, 
Pisa,  Genoa,  Venice,  Paris,  Constantinople, 
Rhodes,  Messina,  Cyprus,  and  elsewhere, 
"  as  a  collection  of  the  good  rules  and  ordi- 
nances ordained  by  the  ancients  in  maritime 
and  mercantile  matters;"  but  Grotius  (De 
Jure,  B.  et  P.,  book  3,  c.  1,  s.  5,  note  4),  and 
Pardessus  (in  his  preface  to  the  Consolato, 
in  the  Collection  de  Loix  Maritimes)  are 
agreed  that,  notwithstanding  this  parade  of 
universal  approval,  it  never  received,  as  law, 
the  sanction  of  public  authority.  However 
that  may  be,  it  contains  the  earliest  evidence 
of  the  sense  in  which  the  law  of  jettison 
was  understood  in  the  usage  and  practice  of 
merchants,  and  it  is  there  laid  down,  that — 
"  If  the  master  of  a  ship,  who  has  let 
his  ship  to  merchants  at  a  gross  sum,  or  by 
the  quintal,  shall,  without  their  will  and 
knowledge  (sabuda  e  voluntat],  place  goods 
upon  the  deck,  and  such  goods  be  lost  or 
spoiled,  even  though  they  were  entered  in 
the  ship's  book,  the  said  merchant  shall  not 
be  bound  to  contribute  for  their  loss,  but 
the  master  himself  shall  answer  for  it.  If 
he  be  not.  of  ability  to  pay,  the  ship  shall  be 
sold,  to  make  amends  for  the  lost  goods,  and 
this  in  preference  to  all  other  claims  against 
the  ship,  except  the  wages  of  the  seamen. 
Any  other  property  the  master  has  shall 
also  be  sold,  to  satisfy  the  owner  of  such 
goods,  but  the  owners  of  the  ship  shall 
not  be  liable  beyond  the  value  of  their 
shares. 

"  But,  if  by  an  entry  in  the  ship's  register, 
or  verbally,  before  indifferent  witnesses,  the 
merchant,  to  whom  the  goods  belong,  has 
agreed  that  the  master  may  put  his  goods 
where  he  pleases,  then,  if  they  be  lost  or 
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stowed  may  in  many  cases  obstruct  the  management  of  the  vessel, 
and,  except  in  cases  where  usage  may  have  sanctioned  the  practice, 


spoiled,  the  owner  of  them  must  be  the 
sufferer.  In  that  case  neither  the  master 
nor  the  other  shippers  shall  be  liable  to  make 
any  compensation,  yet  the  owner  of  the 
goods  shall  pay  the  freight  agreed  upon,  and 
all  damage  sustained  on  account  of  his  goods. 
This  rule  was  made  because  the  master 
ought  to  carry  nothing  on  the  deck  except 
his  crew,  and  the  furniture  and  apparel 
necessary  for  the  service  of  the  ship." — 
Consolato,  par  Pardessus,  cap.  186 ;  Con- 
eolato,  Colla  Spiegazonie  di  Casaregis,  ibid. 

In  the  simplicity  of  early  maritime  com- 
merce, when  merchants  accompanied  their 
ventures  to  sea,  this  just  and  sensible  rule 
could  be  productive  of  no  inconvenience. 
The  cargo  was  shipped  under  the  eyes  of 
those  who  were  to  share  on  common  terms 
the  perils  of  the  enterprise  (1);  objections 
to  irregular  modes  of  stowage  were  made, 
insisted  upon,  or  waived ;  and  if  danger  after- 
wards arose,  no  sacrifice  took  place  until  all 
had  beeu  consulted.  When  that  practice 
ceased,  the  consent  of  absent  shippers  to 
add  to  their  own  risk,  by  a  guarantee  of  the 
goods  of  others,  so  stowed  as  to  be  exposed 
to  peculiar  peril,  and  to  Invite  their  jettison 
by  encumbering  the  ship,  could  not,  under 
ordinary  circumstances,  be  presumed,  and 
the  rule  of  the  Consolato  became  more  strict 
as  the  occasions  for  its  relaxation  were  less 
frequent 

In  times  comparatively  modern,  the  ex- 
clusion of  deck-cargo  from  average  has  been 
enforced  by  the  positive  enactments  of  many 
maritime  states.  The  ordinances  of  Genoa, 
A.D.  1441  j  Antwerp,  A.D.  1563;  Lubeck, 
A.D.  1586;  France,  A.D.  1681;  Rotterdam, 
A.D.  1721 ;  Konigsberg,  A.D.  1730  ;  Ham- 
burg, A.D.  1731;  Bilboa,  A.D.  1738; 
Copenhagen,  A.D.  1746;  Stockholm,  A.D. 
1750  (by  which  last  the  subjects  of  general 
average  are  declared  to  be  "  goods  stowed 
under  deck  or  in  the  cabin"} — all  recognise 
the  principle,  that  goods  stowed  on  deck 
shall  contribute  to  general  average  if  saved, 
but  shall  not,  if  thrown  overboard,  be  en- 
titled to  contribution. 

If  a  conjecture  might  be  allowed  on  a 
point  involved  in  some  obscurity,  it  is  not 
improbable  that  these  enactments  were 
rendered  necessary  by  the  constructions  of 
the  civilians,  who,  in  exclusive  possession  of 
the  legal  learning  of  Continental  Europe, 
were  at  all  times  anxious  to  mould  the  usages 
of  merchants  into  conformity  with  the  laws 
of  Justinian.  No  trace  of  the  rule  excluding 
deck-cargo  from  average  was  to  be  found  in 


the  Roman  Digest,  or  in  the  fragments 
called  the  Basilica,  of  the  code  promulgated 
(A.D.  886)  by  the  Emperor  Leo.  Indeed, 
its  recognition,  without  large  exceptions, 
was  scarcely  compatible  with  the  best  estab- 
lished principles  of  that  j  urisprudence.  The 
exercitor  navis  of  the  civil  law  was  held  to 
have  guaranteed  beforehand  the  acts  and 
contracts  of  the  magister  navis.  The  con- 
sent of  the  master  was  the  consent  of  his 
employer,  the  consent  therefore  of  the  ship- 
owner, and  in  many  cases,  of  the  merchant- 
charterer,  to  whom  the  goods  under  deck 
belonged.  Quinten  Weytsen,  in  whose  work 
(De  Avariis),  published  at  Amsterdam,  no 
decree  is  cited  of  a  later  date  than  1551, 
lays  down  (art.  34)  in  distinct  terms  the 
rule  excluding  deck-cargo  from  average,  and 
yet  propounds  (art.  32)  this  question  :  "  Si 
mercator  totam  navem  conduxit  ed  con- 
ditione,  ne  magister  alias  merces  recipiat 
quam  ipsius,  et  mercator,  pro  tenore  instru- 
menti  nautici,  magistro  plenum  onus  dedit ; 
nihilominus  tamem  magister  quasdam  sar- 
cinas  ab  aliis  mercatoribus  receptas  inforis 
collocavit,  easque  postea  tempestate  pro- 
celldque  ortd,  projecit  in  mare;  quceritur, 
inquam,  an  mercator  qui  totam  navem  con- 
duxit et  oneravit,  jacturam  sarcinarum 
pr&stare  teneatur  1  Rcspondeo,  dominum 
sarcinarum  acturum  in  reliquas  merces,  in 
navem  immissas,  ut  ex  eis  sibi  damnum 
reparetur  qua  propter  amissas  sarcinas 
salves  sunt}  et  tamen  in  communi  periculo 
fuerunt."  In  this  he  is  followed  by  his 
commentator  De  Vicq,  and  by  Loccenius, 
whose  treatise,  De  Jure  Maritime,  was  pub- 
lished at  Stockholm  in  1681,  and  who 
holds  (lib.  2.  s.  12)  that  it  is  the  duty  of 
the  master  to  retain  the  cargo  until  the 
average  is  paid.  The  obvious  effect  of  such 
constructions  was  to  enable  the  master 
to  hold  out  to  shippers  of  deck-cargo  a 
guarantee  against  loss  by  jettison,  secured 
upon  the  property  of  those  in  fraud  of 
whom  it  had  been  received.  His  own  ability 
was  generally  so  slight  as  to  render  all  re- 
course against  him  nugatory,  and  positive 
enactments  were  required,  for  the  protection 
of  merchants  and  ship-owners.  See  post. 
p.  548. 

Of  the  early  English  writers  on  the 
Marine  Law,  Malynes,  in  his  Lex  Mer- 
catoria  (cap.  26)  ;  Molloy,  De  Jure  Maritimo 
(book  2) ;  Jacob,  Lex  Mercatoria  (cap  2), 
exclude  goods  stowed  above  the  "over-lope" 
or  the  "  berth-mark  "  from  general  average. 
Magens,  also  citing  the  foreign  ordinances, 


(1)  See  the  Consolato.     See  also  the  Basilica,  c.  5   (Kepi  ovvuvfopdc.  OTTWC 
and  the  Roles  d'Oicron,  cap.  «. 
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the  master  ought  not  to  stow  them  there  without  the  consent  of  the 
merchant. 

By  the  5  Viet.  sess.  2,  c.  17,  reciting  that  "  great  loss  of  life  and 
severe  sufferings  had  been  been  occasioned  amongst  the  crews  of  ships 
and  vessels  laden  with  timber  and  wood  goods  from  British  ports  in 
America,  from  the  practice  of  having  a  portion  of  the  cargo  of  such 


Weskett,  p.  165;  Benecke,  pp.  293,303; 
Stevens,  p.  103,  in  their  treatises  on 
Averages  and  Insurance ;  and  Caines,  Lex 
Mercatoria  Americana,  p.  232 ;  all  refer 
to  this  rule,  without  suggesting  a  doubt 
of  its  adoption  into  the  merchant  law  of 
England. 

We  have  seen  that,  at  the  age  of  the 
Consolato,  the  rule  excluding  deck-cargo 
from  average  prevailed,  and  that  no  agree- 
ment between  the  master  and  the  shipper 
of  goods  could  protect  them  from  its  opera- 
tion without  the  consent  of  the  other  ship- 
pers. Let  us  now  inquire  what  exceptions 
to  that  rule  have  ohtained  in  modern  times, 
and  how  far  they  have  been  adopted  in 
England. 

By  the  Ordinance  of  Louis  the  Four- 
teenth (liv.  3,  tit.  8,  art.  13),  Dus  Avaries 
it  is  enacted,  that — 

"  There  shall  be  no  contribution  for  goods, 
which,  being  stowed  upon  deck,  are  thrown 
overboard  or  damaged  by  jettison.  The 
owner  of  them  shall  have  his  remedy  against 
the  master,  but  such  goods  shall  he  liable  to 
contribute  if  they  be  saved." 

In  the  second  book  of  the  Ordinance,  Du 
Capitaine,  another  article  respecting  deck- 
cargo  is  found : — 

"  Masters  of  ships  are  forbidden  to  load 
any  merchandise  upon  the  deck  of  their 
ships  without  the  consent  of  the  merchants, 
under  pain  of  answering  to  the  owners  of 
it  for  the  loss  which  may  ensue." — Liv.  2, 
tit.  l,s.  12. 

Valiu  (A.D.  1760),  upon  this  article,  says 
that  this  rule  is  not  observed  in  the  coast- 
ing trade,  and  cites  a  decree  of  the  Court 
of  Admiralty  at  La  Rochelle,  by  which  the 
jettison  of  a  quantity  of  flour,  stowed  on 
the  deck  of  a  boat,  on  her  passage  between 
Rochefort  and  Marans,  was  attendu  la 
notoriete  de  I'usage,  held  to  found  a  claim 
for  contribution  from  the  owners  of  the  boat 
and  of  the  goods  stowed  under  deck.  In 
his  Commentai-y,  also  from  the  article  of  the 
Ordinance  above  cited  from  the  book  Des 
Avaries,  after  stating  the  ground  of  the  ex- 
clusion of  the  deck-cargo  to  be,  that  it  could 
only  be  on  deck  because  the  vessel  was  full 
without  it,  or  because  the  master  had  neg- 
lected to  stow  it  in  a  proper  place,  in 
both  which  cases  he  would  be  responsible  for 
the  loss;  and  because, being  in  the  way, and 
impeding  the  management  of  the  ship,  the 
presumption  is,  that  it  would  be  thrown 


overboard  before  any  real  necessity  for  jetti- 
son had  arisen  ;  he  adds  :  — "  This  disposition 
does  not  appty  to  small  vessels  going  from 
port  to  port,  where  a  usage  exists  of  stowing 
their  lading  as  well  above  as  under  deck." 

Pothier,  in  his  chapter  Des  Avaries,  re- 
ferring to  this  article  of  the  Ordinance, 
adopts  the  reasons  given  by  Valin  for  the 
rule,  but  takes  no  notice  of  the  exception 
ingrafted  upon  it.  Emerigon  (A.D.  178:3), 
after  stating  the  rule  which  excludes  deck- 
cargo,  and  the  exception  to  it  propounded 
by  Valin,  refers  to  the  statutes  promulgated 
in  the  thirteenth  century  by  the  Lords  of 
Marseilles:  "Statuentes,quodqucelibetn<nns 
possit  portfire  supra  coopertam,  equos  et 
alias  bestias,  et  lanum  et  boudrons  si  navis 
veniret  de  partibus  Barbarice.'-'  And  pro- 
ceeds— "All  this  might  be  good  to  excuse 
the  master  to  the  proprietor  of  such  goods, 
but  by  no  means  to  bring  into  general  aver- 
age goods  stowed  upon  deck,  without  the 
consent  of  the  other  shipiiers." — Emerigon, 
torn.  l,p.  623. 

Boulay  Paty  (Cours  de  droit  Mar.,  vol.  4, 
p.  560)  infers  from  this  passage  that  Emeri- 
gon inclined  to  an  opinion  adverse  to  the 
exception  of  VTalin,  and  the  silence  of  Pothier 
would  seem  to  justify  a  surmise  that  his 
mind  was  not  free  from  doubt  upon  the 
subject.  The  truth  is,  that  the  decree  of 
the  Admiralty  of  La  Rochelle  has  not  been 
implicitly  received  in  France.  The  grounds 
on  which  it  proceeded  are  not  very  clearly 
stated  in  Valin's  report;  and  Boulay  Paty 
(ibid.)  informs  us,  that  notwithstanding  the 
express  protection  from  responsibility  for 
deck-cargo,  since  extended  by  the  Code  de 
Commerce  (art.  229)  to  masters  in  the 
coasting  trade,  it  was  held  by  the  Cour 
Royale  de  Rennes  in  1822,  that  art.  421, 
excluding  goods  so  disposed  from  average, 
was  a  law  without  exception.  Boulay  Paty 
and  Rogron  disapprove  of  that  decision  on 
the  ground  of  the  special  provision  in  the 
former  article,  which  ought,  they  contend, 
to  be  liberally  construed,  and  their  view 
appears  to  have  been  confirmed  by  a  decree 
of  the  Cour  Royale  de  Bordeaux.  Emerigon, 
however,  admits  goods  to  general  average 
when  stowed  on  deck,  with  the  consent  of 
the  other  shippers,  and  the  doctrine  of  Valin 
may  perhaps  be  found  not  to  differ  in  point 
of  principle  from  that  opinion. 

In  the  United  States,  the  rule  excluding 
deck-cargo  from  average,  as  laid  down  by 
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ships  stowed  on  the  deck/'  it  was  enacted,  "  That  it  shall  not  be 
lawful  for  any  part  of  the  cargo  of  any  ship  or  vessel,  wholly  or  in 
part  laden  with  timber  or  wood  goods,  and  clearing  from  any  British 
port  in  North  America,  or  the  settlement  of  Honduras,  for  any  port 


Kent  and  Stoi-y,  appears  to  have  been  in- 
flexibly maintained.  In  the  case  of  Dodge 
v.  Bartol  (5  Greenleaf's  Rep.  286) ,  an  action 
was  brought  by  the  owner  of  goods  which 
had  been  shipped  on  deck,  by  agreement  be- 
tween him  and  the  master,  to  recover  from 
the  owner  of  the  ship  a  eontribution  for 
their  loss  by  jettison.  The  cause  was  tried 
before  C.  J.  Meilin,  who  directed  the  jury 
to  consider,  (1),  whether  there  was  a  general 
usage  in  the  particular  trade  to  carry  deck- 
loads,  when  occasioned  offered,  if  not  deeply 
laden,  and  no  objection  made;  and,  (2), 
whether  there  was  such  a  general  usage 
among  merchants  and  shippers,  that  the 
owner  of  a  deck-load  cannot  maintain  an 
action  against  owners  and  freighters  for 
their  proportion  of  the  loss  occasioned  by  its 
jettison  for  the  preservation  of  the  vessel  and 
cargo  ;  such  usage  being  so  generally  esta- 
blished as  to  have  the  force  of  law  ;  both  of 
which  questions  the  jury  answered  in  the 
affirmative.  The  case  being  afterwards 
brought  before  the  Supreme  Judicial  Court 
of  Maine,  the  counsel  for  the  defendants 
rested  his  case  on  the  broad  ground,  that 
the  owners  of  a  vessel  are  not  liable  to  con- 
tribution for  the  jettison  of  goods  stowed  on 
deck,  and  the  passage  from  Valin  was  cited 
for  the  plaintiff  in  support  of  the  exception 
to  that  rule,  on  the  ground  of  usage.  Mr. 
Justice  Weston,  delivering  the  judgment  of 
the  Court,  refused  to  admit  the  exception  as 
part  of  the  maritime  law  of  America.  He 
says,  "The  general  law  that  jettison  from 
the  deck  presents  no  case  for  contribution 
has  been  recognised  in  New  York  and  Mas- 
sachusetts. By  the  general  maritime  law, 
this  is  not  a  case  for  contribution.  If  this 
be  by  usage  an  excepted  case,  the  burthen 
of  proof  is  on  the  plaintiff  to  show  it.  The 
defendants  are  not  bound,  nor  is  it  necessary 
for  them  to  prove  a  usage  corresponding  to 
the  law." 

With  the  rule  thus  founded  on  ancient 
usa^e,  and  confirmed  by  modern  ordinances 
and  decisions,  the  practice  of  mercantile 
men  in  England  has  been  uniformly  con- 
sistent. Goods  stowed  on  deck  were  con- 
sidered to  be  at  the  risk  of  the  shipowner, 
unless  so  stowed  by  agreement  with  the 
owner  of  them,  in  which  case  he  was  held 
to  have  taken  the  risk  upon  himself.  Poli- 
cies of  insurance  on  ship  or  goods  were,  in 
the  absence  of  special  provisions,  understood 
not  to  cover  deck-cargo,  or  average  in  re- 
spect of  it.  Losses  were  settled,  averages 


adjusted,  on  the  principle  of  its  exclusion. 
Even  in  trades,  in  which  the  custom  of 
carrying  deck-load  had  become  inveterate, 
no  instance,  within  the  memory  of  the  most 
experienced,  was  known  to  have  occurred  of 
a  claim  for  general  average  in  respect  of  it 
having  been  submitted  to  or  enforced.  It 
was  of  this  practice  of  English  merchants, 
undisturbed  by  judicial  decisions,  that  Lord 
Tenterden  was  understood  to  speak,  when 
adverting  to  the  positive  enactment  of  one 
of  the  foreign  ordinances;  he  says,  "the 
same  rule  prevails  in  practice  in  this 
country."  Had  he  entertained  an  opinion 
that  it  might  be  countervailed  by  a  preva- 
lent practice  in  a  particular  trade  to  carry 
goods  on  deck,  he  would  have  expressed  that 
opinion  in  unambiguous  language,  and  sup- 
ported it  by  argument  or  authority. 

The  judgment  of  the  Court  of  Common 
Pleas,  in  Gould  v.  Oliver  (p.  480  ;  4  Bing. 
N.  C.  134),  may  appear  to  support  the 
doctrine,  that  a  custom  in  a  particular 
trade  to  carry  deck-cargo  will  exempt  it 
from  the  operation  of  this  rule  of  exclusion. 
But  in  that  case,  a  custom  in  the  Canada 
trade,  that  the  owners  of  ships  had  been 
used  to  have,  and  of  right  ought  to  have 
for  themselves  and  their  servants,  the  liberty 
and  privilege  of  carrying  a  portion  of  timber 
on  the  deck,  was  averred  and  admitted  upon 
the  record,  and  the  judgment  proceeded  on 
that  admission.  The  real  point  in  dispute — 
the  existence  of  this  usage — was  eluded  by 
the  issue  in  law,  joined  on  the  demurrer  to 
the  plea.  But  when,  after  the  trial  of  the 
issues  in  fact,  that  case  came  again  (2  Man. 
&  G.  208)  under  consideration,  on  excep- 
tions taken  to  the  evidence  which  had  been 
received  to  rebut  the  evidence  of  the  alleged 
usage,  the  Court  expressed  a  clear  opinion 
that  a  usage  for  shipowners  to  make  good 
the  loss  sustained  by  jettison  from  the  deck 
was  strong  evidence  to  show  that  the  prac- 
tice of  carrying  goods  on  deck,  however 
common,  was  not  warranted  by  the  usage 
of  the  trade.  The  authority  of  Valin  is, 
indeed,  cited  by  C.  J.  Tindal,  in  the  earlier 
judgment,  for  the  rule  of  exclusion,  and  for 
the  exception  to  it,  on  the  ground  of  usage. 
But  on  referring  to  the  commentary  on  the 
ordinance,  it  seems  probable  that  the  usage 
which  Valin  states  to  have  been  confirmed 
by  the  Admiralty  of  La  Rochelle,  was  a  usage, 
not  simply  to  carry  deck-cargo,  but  also  to 
adjust  the  loss  of  it  on  the  principle  of 
general  average.  He  tells  us  it  was  a  usage 
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in  the  United  Kingdom,  between  the  1st  day  of  September  and  the 
1st  day  of  May  in  each  year,  to  be  stowed  or  placed  during  any  part 
of  the  voyage  upon  or  above  the  deck  of  such  ship  or  vessel,  and  the 
captain  or  master  of  every  ship  or  vessel  so  clearing  shall  not  be 
permitted  to  sail  without  first  procuring  a  certificate  from  the  clearing 
officer  that  all  the  cargo  is  below  deck.  And  if  any  captain,  owner, 
supercargo,  or  other  person  having  command  of  any  such  ship  or 
vessel,  shall  so  place,  or  cause  or  permit  to  be  so  placed,  any  part  of 


which  had  always  been  "  tolerated ;"  and 
adverting  to  the  case  of  an  owner  of  under- 
deck-cargo,  who  had  refused  to  be  bound  by 
it,  speaks  of  the  decree  then  recently  pro- 
nounced against  him,  as  a  legal  sanction 
given  to  an  old  existing  custom.  It  is, 
indeed,  incredible  that  any  usage  short  of 
this  could  have  been  sustained  against  the 
enactment  of  the  French  ordinance,  whereas 
a  decision  that  shippers  and  shipowners 
must  be  considered,  in  the  absence  of  ex- 
press stipulations,  to  assent  to  average  and 
its  adjustment  with  reference  to  the  kuown 
course  and  usage  of  the  particular  trade  to 
which  their  contract  relates,  would  be  con- 
sistent with  the  principles  of  the  civil  law, 
the  French  law,  and  our  own  ? — Ante,  p.  231. 
Pothier,  Des  Obligations  part  1,  eh.  1, 
s.  1,  art.  7.  Simmons  v.  White,  2  B.  &  C. 
805. 

Upon  the  whole,  it  is  with  great  diffidence 
submitted,  whether  the  true  reading  of  this 
passage  be  not,  that  a  usage  in  a  particular 
trade  to  stow  goods  on  deck,  or  the  consent 
of  the  owner  of  them,  may  relieve  masters 
of  ships  from  responsibility  for  the  loss  of 
goods  so  disposed  ;  but  that  in  England,  as 
in  other  maritime  states,  they  are  excluded 
from  the  benefit  of  general  average. 

(2.)  The  right  of  the  owner  of  deck-cargo  to 
be  relieved  in  case  of  its  jettison  by  a  general 
contribution,  had  not  until  lately  been  the 
subject  of  consideration  in  our  courts.  In 
a  few  cases  of  insurance — Backhouse  v. 
Ripley,  Park  on  Insurance,  26;  Ross  v. 
Thwayte  (ibid],  and  Da  Costa  v.  Edmunds, 
4  Campb.  142,  the  propriety  of  that  mode 
of  stowage  had  been  noticed,  but  in  them 
the  plaintiffs  sought  to  recover  from  un- 
derwriters the  full  value  of  goods  thrown 
overboard.  The  defence  was  founded  upon 
a  usage  exempting  insurers  from  liability 
for  the  loss  of  such  goods,  or  of  goods  so 
disposed,  and  not  upon  any  rule  of  the  law 
of  general  average.  Underwriters  on  goods 
might  be  liable  on  their  contract  to  make 
good  a  loss  by  jettison  ex  justd  causa, 
although  a  claim  for  general  average  in 
respect  of  it  could  not  be  sustained,  Butler 
\.  Wildman,  3  B.  &  A.  398.  Such  cases, 
therefore,  do  not  appear  to  be  of  direct 
authority  on  the  question,  whether  or  not 


goods  stowed  on  the  deck  of  a  ship  are 
excluded  from  the  benefit  of  general  average. 

In  the  case  of  Gould  v.  Oliver,  4  Bing. 
N.  C.  "134;  5  Scott,  445,  the  owner  of 
certain  timber,  shipped  at  Quebec  for  Lon- 
don, and  of  which  jettison  had  been  made 
during  the  voyage,  brought  his  action  to 
recover  so  much  money  as  the  defendant, 
as  owner  of  the  ship  and  her  freight,  was 
liable  to  contribute  to  the  said  loss  in  a 
general  average.  The  second  count  set  out 
a  custom  touching  the  loading  of  timber  in 
the  trade  between  Quebec  and  London,  by 
which  shipowners  had  the  liberty  and  privi- 
lege of  loading  on  deck  a  reasonable  part 
of  the  timber  which  they  were  employed  to 
carry,  and  alleged  that  the  timber  in  question 
was  a  reasonable  part  of  the  timber  which  the 
defendant  was  employed  to  carry,  and  was 
laden  on  the  deck  according  to  such  custom. 
The  defendant  pleaded,  admitting  the  custom 
stated  in  the  declaration,  that  there  was  not 
any  custom  that  any  contribution  and  gene- 
ral average  should  be  paid  on  the  loss  or 
damage  of  timber  placed  on  deck  and  cast 
overboard.  To  which  plea  the  plaintiff 
demurred. 

On  this  issue,  the  question  was  not 
whether,  generally,  the  owner  of  goods  laden 
on  deck,  which  are  thrown  overboard  for 
the  preservation  of  the  ship  and  the  rest  of 
the  cargo,  is  entitled  to  contribution  against 
the  owners  of  the  ship  and  of  the  residue  of 
the  cargo,  but  whether,  in  the  special  and 
particular  case,  where  the  shipowner  had 
laden  the  goods  on  deck  under  a  privilege 
reserved  to  him  by  the  general  usage  and 
practice  of  the  voyage,  known  to  both  the 
contracting  parties,  the  owner  of  the  goods 
might  claim  contribution  from  the  ship- 
owner ?  "  Upon  the  best  consideration," 
said  Chief  Justice  Tindal,  delivering  the 
judgment  of  the  Court  of  Common  Pleas, 
"  that  we  can  give  to  this  question,  referring 
at  the  same  time  to  the  foreign  authorities, 
and  to  the  few  decisions  which  have  taken 
place  in  our  own  courts,  we  think  the  plain- 
tiff entitled  in  this  case  to  contribution 
against  the  shipowner.  The  general  rule 
laid  down  by  the  foreign  authorities,  and 
adopted  by  our  own  law,  is,  as  is  well 
known,  that  all  goods  thrown  overboard 
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the  cargo,  or  sail  without  such  certificate,  every  such  captain,  owner 
or  supercargo,  or  other  person  so  offending,  shall  for  every  such  of- 
fence forfeit  and  pay  any  sum  not  exceeding  one  hundred  pounds  ;  pro- 
vided always  that  nothing  herein  contained  shall  extend  to  prevent  the 
carrying  upon  deck  the  necessary  stores,  spars  for  the  vessel's  use,  or 
the  removal  on  deck  of  a  portion  of  the  cargo  of  such  ship  or  vessel 
in  cases  where  the  same  may  be  rendered  necessary  by  the  springing 
a  leak  or  other  damage  during  the  voyage,  nor  to  any  ship  which 
may  have  cleared  out  from  any  port  in  British  North  America,  or  the 
settlement  of  Honduras,  before  the  1st  day  of  September,  or  within 
seven  days  after  notice  of  this  Act  shall  have  been  received  at  the 
Custom-house  of  the  respective  ports." 


for  the  preservation  of  the  ship  and  cargo,  overboard   and    the   underwriter ;    and   the 

shall  be  entitled  to  contribution.     Upon  this  rule    generally  established    seems   to   have 

general  rule,  however,  there  is  engrafted  an  been,  that  for  goods  so   laden   the   under- 

exception  by  the  foreign  writers,  that  goods  writers   are  not    responsible.      But  in   the 

laden  on  thedeck  and  cast  into  the  sea  shall  not  case  of  Da  Costa  v.   Edmunds  (4  Campb. 

receive  contribution,  saving  to  the  owner  of  the  142,)  it  was  left  to  the  jury  to  say  whether 

goods  his  recourse  against  the  master  or  ship-  there  was  a  usage  to  carry  on  deck  goods  of 

owner:"     Consol.   del    Mare,  by  Boucher,  the  description  of  those  thrown  overboard, 

c.  183;  Ordinance,  book  3,  tit.  8,  art.  13;  and  the  jury  having  found  such  usage,  the 

Emerigon,  c.  12,  s.  42 ;  Code  de  Commerce,  underwriters   were    held   liable.      The   case 

art.  421.     Now,  where  the  loading  on  deck  now  under  consideration  does  not,  indeed, 

has  taken   place   with   the    consent  of  the  arise  between  the  same  parties,  but  appears 

merchant,    it    is   obvious  that  no   remedy  to  fall  within  the  same  principles  of  decision, 

against  the  shipowner  or  master  for  a  wrong-  In  order  to  a  clear  apprehension  of  the 

ful  loading  of  the  goods  on  deck  can  exist,  grounds  on  which  this  judgment  proceeds, 

The  foreign  authorities  are,  indeed,  express  it   will    be    necessary    to    attend    particu- 

011   that   point :    Valin,   tit.    Du   Capitaine,  larly  to    the    precise   point  raised   on   the 

art.  12;  Consol.  del  Mare,  c.  183.     And  the  record,  for  the  decision  of  the  court.     The 

general  rule   of  the   English   law,   that   no  liability  of   the  shipowner  to   contribution 

one  can   maintain   an   action   for  a   wrong  was  the  only  question  to  be  determined,  and 

where  he  has   consented  or  contributed   to  the  judgment,   therefore,   is  limited    to   an 

the  act  which  occasioned  his  loss,  leads  to  affirmance  of  his   liability.     From   another 

the  same  conclusion.     Unless,  therefore,  the  report  of  the  same  case,  upon  motion,  after 

owner   of   the    timber   in   this   case   has   a  trial  of  the  issues  joined  upon  the  pleas  to 

claim  for  contribution  against  the  owner  of  the  first  count  (Gould  v.   Oliver,  2  Scott, 

the  ship,  he  is  without  any  remedy  what-  N.  R.  241 ;  2   Mann.  &  G.  208),  it  appears 

ever  against  any  one,  but  must  himself  bear  that  the  whole   cargo   was   the  property  of 

the  whole  of  the  loss,  in  consequence  of  his  the  plaintiff",  and,    therefore,  that  the  fund 

timber  having  been   thrown   overboard   for  contributory  to  a  general  average  loss  would 

the  benefit  of  all;  an  inference  directly  at  consist  of  the  value  of  his  own  goods,  and 

variance  with  the    general  rule  above   laid  the  value  of  the  ship  and  her  freight.     The 

down,  and,  indeed,  contrary  to  the  authority  rule,  however,  excluding  goods  stowed   on 

of  the   foreign    writers.     For  Valin  lays  it  deck  from  the  benefit  of  general  average  was 

down,  that  the  rule  of  art.  13  does  not  apply  expressly  recognised,  and  the  case  brought 

in  respect  of  boats  and  other  small   vessels  within  the  exception  of  that  rule,  in  favour 

going  from  port  to  port,  "where  the  usage  of  goods  so  stowed,  according  to  the  usage  of 

is  to  load  merchandise  on  the  deck,"  the  a  particular  trade. 

latter  words  of  which  text-writer  gives  the  In  the   case  of  Milward  v.  Hibbert  (3 

reason  for  throwing  such  a  case  out  of  the  Q.  R.  Rep.  120  ;  2  Gale  &  Dav.  142),  since 

exception  into  the  general  rule  for  contii-  decided  in  the  Court  of  Queen's  Bench,  this 

bution,  at  least  so  far  as  the  ship  is  con-  question  has  been  further  considered,  and  it 

cerned.     As  to  the  authorities  in  the  English  has  been  determined  that  the  law  of  Eng- 

courts,  there  is  no  one  which  states  directly  land  does  not  recognise  an  inflexible  rule, 

that  goods  laden  on  deck  shall  in  no  case  by  which  goods  stowed  on  deck  are  excluded 

be  entitled  to  contribution.     The  question,  from  the   benefit   of  general   average;  but 

whenever  it  has  arisen  in  our   courts,   has  assumes  goods  so  stowed  to  be  entitled,  as 

been  between  the  owner  of  the  goods  thrown  well  as  others,  to  that  benefit,  unless  there  be 
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This  Act,  in  force  only  until  the  1st  of  May,  1845,  was  made  per- 
petual by  the  8  &  9  Viet.  c.  45,  which  was  repealed  by  the  8  &  9 
Viet.  c.  84.  The  same  provisions  were  re-enacted  by  the  8  &  9  Viet. 
c.  93,  and  on  its  repeal  by  the  Customs  Consolidation  Act,  1853, 
16  &  17  Viet.  c.  107,  of  ss.  170,  171,  172,  which  sections  of  that 
Act  have  also  been  repealed  by  the  25  &  26  Viet.  c.  63,  s.  2. 

10.  Remarks. 

Hitherto  we  have  considered  the  losses,  which  are  to  be  com- 
pensated by  general  contribution,  as  being  the  price  of  safety ;  but 
this  is  not  to  be  understood  of  absolute  and  perfect  safety,  by  arrival 
and  delivery  at  the  port  of  destination.  If  temporary  safety  be 
obtained  by  the  loss ;  if  the  ship  survive  the  storm,  or  escape  the 
enemy,  and  be  afterwards  cast  away  by  another  tempest,  and  goods 
be  saved  from  the  wreck,  the  clear  value  of  the  goods  so  saved  must 
be  contributory  to  the  original  loss,  because  without  that  loss,  even 
this  diminished  value  would  have  had  no  existence  (g) . 

The  abandonment  of  goods  on  these  occasions,  although  it  be  the 
act  of  man,  is  not  considered  to  be  so  far  vol  untary  as  to  divest  the 
property  or*the  merchant,  and  give  a  title  to  any  person  who  may  find 
and  save  them ;  but  from  such  person  the  merchant  may  reclaim  them 
on  payment  of  salvage  (h)  :  and  if  he  is  able  to  do  so,  their  clear 
value  is  to  be  deducted  from  the  contribution,  or  paid  to  the  con- 
tributors. 

It  has  been  observed  in  a  preceding  part  of  this  treatise  (i) ,  that 
when  an  entire  ship  is  taken  to  freight  by  a  merchant,  the  master 
must  not  take  on  board  the  goods  of  other  persons  without  his 
consent :  whence,  I  apprehend,  it  will  follow  that  if  goods  so 
wrongfully  shipped  be  afterwards  cast  overboard  to  lighten  the  vessel, 
the  merchant-freighter  ought  not  to  contribute  to  the  loss. 

proof  that  in  the  particular  case  such  stowage  It  seems,  therefore,  that  the  rule  which 

was  contrary  to  usage,  or  in  itself  improper.  excludes   goods  stowed  on   deck  from   the 

The  question  arose  in  an  action  on  a  policy  benefit  of  general  average,  although  it  pre- 

of  assurance  on  a  ship,  by  the  owner,  against  vails  in  practice,  has  not  been  adopted  as  a 

the  underwriter,  to  recover  the  proportional  principle  into  the  law  of  this  country.   "The 

share  of  general  average,  which  the  plaintiff  practice,"   said  Lord  Denman,  "  appears  to 

had   been  obliged  to  pay  in  respect  of  the  have  been,  not  to  lay  it  down  as  a  rule  of 

jettison  of  a  number  of  pigs  in  the  course  law,  that  for  goods  stowed  on  deck  the  owner 

of    a   voyage    from   Waterford  to   London,  of  them  shall  be  excluded  from  the  benefit 

The  defendant    pleaded    that    the   pigs   so  of  general  average,  but  to  receive  the  evi- 

thrown  overboard  had   been  stowed   on  the  dence   of    commercial    men    respecting   the 

deck,  by  reason  whereof  the  defendant  was  usage  of  the  trade,  and  the  general  under- 

not  liable  to   contribute   any   average   loss  standing  of  those  engaged  in  it,  and  in  insur- 

sustained    by   that    jettison.      To    this    the  ing,  which  may  obviously  vary,  and  require 

plaintiff  replied,  that   at   the   time   of  the  from  time  to  time  fresh  evidence  and  differ- 

jettison  the  vessel  was  on  a  voyage  between  ent  explanations." 

Waterford  and  London,   and  that  the  pigs  (g)  Dig.  14,2,4,1.  Vinnius  in  Peckium, 

were  stowed  on  deck  according  to  the  usage  pp.  246,  250. 

of  the  shipping  trade  between  Waterford  and  (h)  Dig.  14,  2,  2,  8,  and  14,  2,  8.     In 

London.     On  a  special  demurrer  to  this  re-  Tucker  v.   Cappes,  2  Roll.  Rep.  498,  Mr. 

plication,   on   the    ground   that  it   did   not  Justice  Doddridge  said,   "  the  proprietor  of 

allege  that  the  defendant  had  notice  of  the  the   goods   may   bring  an  action  of  trover 

custom,  the  Court  expressed  a  clear  opinion  against  the  finder." 

that  the  plea  was  bad,  and  that  the  mere  fact  (i)  Ante,  ch.  1  of  this  part.     See  Ordin. 

that  the  pigs  were  stowed  on  deck  was  no  of  Wisbuy,  art.  46. 
answer  to  the  action. 
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11.   What  Articles  are  to  Contribute. 

In  the  second  place,,  let  us  consider  the  articles  that  are  to  con- 
tribute to  make  good  these  losses.  And  these  are,  all  merchandise 
conveyed  in  the  ship  for  the  purposes  of  traffic,  whether  belonging  to 
merchants,  to  passengers,  to  the  owner,  or  to  the  master,  of  whatever 
kind,  and  however  small  be  their  weight  (k)  in  comparison  to  their 
value  (I).  For  the  contribution  is  made  not  on  account  of  encum- 
brance to  the  ship,  but  of  safety  obtained.  Therefore,  in  this  country, 
bullion  and  jewels  contribute  according  to  their  full  value  (m) . 

For  slaves,  also,  who  were  considered  as  a  species  of  merchandise, 
their  proprietors  formerly  contributed  according  to  their  value  (n)  ; 
although  this  dreadful  traffic  had  not  extended  so  far  as  to  authorize 
the  casting  of  these  unhappy  persons  into  the  sea,  and  making  their 
loss  an  object  of  contribution  (c) .  But  as  no  estimation  can  be  made 
of  the  value  of  the  life  of  a  freeman,  neither  passengers  nor  crew  are 
to  contribute  for  their  personal  safety  (p) .  Neither  in  this  country 
do  the  wearing  apparel,  jewels,  or  other  things  belonging  to  the 
persons  of  passengers  or  crew,  and  taken  011  board  for  their  private 
use,  and  not  for  traffic,  contribute  on  these  occasions  (q).  And 
Emerigon  informs  us  that  the  same  practice  prevails  in  France, 
although  the  ordinance  of  that  country  has  not  exempted  these 
articles  (r) .  Both  the  ship  and  the  freight  gained  in  the  voyage  are 
now  everywhere  contributory,  although  formerly,  in  some  countries, 
contribution  was  made  for  the  value  of  one  only  (s) .  But  the  owners 
do  not  contribute  for  the  victuals  or  ammunition  of  the  ship.  In 
France,  and  many  other  of  the  continental  states,  contribution  is 
made  in  some  cases  for  the  whole,  in  others  for  a  moiety  only,  of  the 
value  of  the  ship  and  of  the  gross  freight.  In  this  country,  the 
owners  contribute  according  to  the  value  of  the  ship  at  the  end  of 
the  voyage,  and  the  clear  amount  of  the  freight  or  earnings  of  the 
voyage,  after  deducting  the  wages  of  the  crew  and  other  expenses  of 
the  voyage.  And  it  was  held  that  the  freight  should  contribute  in 
respect  of  a  loss  occurring  on  an  outward  voyage,  in  a  case  where  a 
ship  was  chartered  out  and  home,  and  the  freight  was  payable  accord- 


(ft)  Dig.  14,  2,  2,  1.     1  Magens,  pp.  62,  (p)  Dig.  14,  2,  2,  2. 

65.     Emerigon,  torn.  1,  p.  639.     JBrown  v.  (q)   I  Magens,  pp.  62,  63.     But  by  the 

Stapylton,  4  Bing.  119.  Civil  Law  the  rule  was  otherwise,  Dig.  14, 

(/)'  Lord  Kaimes  admits  this   rule,   but  2,   2,   2;   and  a  contrary  rule  is  also   laid 

controverts  its  propriety,  and  contends  that  down   in  the  Guidon,  ch.  5,  art.  26,  upon 

the   contribution  should    be    according  to  which,  however,  Cleirac   observes  that  the 

weight, and  not  value.— Principles  of  Equity,  ordinances  of  different  states  vary. 

p.    116.      I   cannot    thiuk    his    arguments  (r)  Tom.  1,  p.  645,  &c. 

satisfactory.  («)  See  the  authorities  cited  by  Emerigon, 

(m)  1  Magens,  pp.  62,  63.  torn.  1,  p.  648,  &c.,  and  Oidin.  of  Wisbuy, 

(n)  Dig.  14,  2,  2,  2.  art.  40.     It  is  still  so  by  the  Code  de  Com. 

(o)  Emerigon,  torn.  1  pp.  610,  646.  art.  401. 
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ing  to  the  quantity  of  the  homeward  cargo,  and  upon  the  ship's 
safe  arrival.  The  question  arose  in  an  action  brought  by  the  ship- 
owner 011  a  policy  of  assurance  on  the  ship  for  the  outward  voyage. 
The  insurers  were  allowed  to  deduct  the  amount  of  a  general  average 
on  the  freight.  The  ship  had  arrived  in  safety  in  the  Thames  before 
the  trial  of  the  action  (/) .  The  mariners  do  not  contribute  for  their 
wages,  except  in  the  single  instance  of  the  ransom  of  the  ship  (u) . 
In  this  instance  they  are  required  to  contribute  in  order  to  encourage 
resistance ;  in  other  instances  they  are  exempted  from  contribution, 
lest  the  apprehension  of  personal  loss  should  restrain  them  from  the 
execution  of  the  measures  necessary  to  general  safety  ;  and  the  peril 
and  extraordinary  hardships  endured  by  them  on  these  disastrous 
occasions  well  entitle  them  to  an  exemption  from  further  distress. 

12.  Of  the  Mode  of  Contribution. 

Lastly,  as  to  the  mode  of  contribution.  By  the  Civil  Law,  the 
goods  cast  overboard  were  valued  only  at  their  invoice  price,  or  prime 
cost  (x) .  A  practice  formerly  prevailed  in  this  country  to  adopt  this 
valuation,  if  the  loss  happened  before  half  the  voyage  was  performed ; 
but  if  it  happened  afterwards,  then  to  value  the  goods  at  the  clear 
price  which  they  would  have  fetched  at  the  place  of  destination  (y) ; 
and  this  practice  still  exists  in  many  places  abroad  (z) .  But  here 
the  last  valuation  is  now  adopted  in  all  cases  where  the  average  is 
adjusted  after  the  ship's  arrival  at  the  place  of  destination,  and  this 
appears  best  to  agree  with  the  nature  of  the  subject  (a);  for  although, 
as  between  the  proprietor  and  the  insurer  of  goods,  the  prime  cost  is 
the  only  value,  the  contract  of  insurance  in  that  case  being  a  contract 
of  indemnity  against  loss,  and  not  a  contract  for  the  security  of  gain, 
yet  in  this  case  equity  requires  that  the  person  whose  loss  has 
procured  the  arrival  of  the  ship  at  the  place  of  destination  should  be 
placed  in  the  same  situation  with  those  whose  property  has  arrived 
at  that  place — which  can  only  be  done  by  considering  his  goods  as 
having  arrived  there  also.  But  if  the  ship,  in  consequence  of  any 
misfortune,  to  be  sustained  by  general  average,  be  compelled  to 
return  to  its  lading  port,  and  the  average  be  immediately  adjusted,  in 
this  case  the  goods  only  contribute  according  to  the  invoice  price,  for, 


(t)  Williams  v.  London  Insurance  Com-  sentence,  "  Si  navis  a  piratis  redempta  sit, 

pany,  1  M.  &  S.318.    See  also  the  Progress,  Servius   Ofilius,  Labeo,  omnes  contribuere, 

1    Edwards,    210;    the   last    point   in  the  debere  aiunt." — Dig.  14,  2,  2,  3. 

judgment    of  the   Court   which  relates   to  (#)  Dig.  14,  2,  2,  4. 

salvage  on  the  freight  upon  re-capture.  But  (y)  Malynes,  p.  113;  and  Molloy,  book  2, 

see   also  some  sensible  observations  on  the  ch.  6,  sec.  6;    Wellwood,  tit.  21. 

case  of    Williams    v.    London    Insurance  (z)  Emerigon,  torn.  1,  p.  654.     Vinnius 

Company,  Benecke,  p.  315,  &c.  in  Peckium,  p.  220. 

(M)  Emerigon,  torn.  1,   p.    642.   French  («)  It  is  also  the  rule  of  the  Ordin.  of 

Ordin,  liv.  3,  tit.  4,  Des  Loyers  des  Mate-  Wisbuy,  art.  39;  and  of  the  Code  de  Com. 

lots,  art.  20,  and  Valin  thereon,  who  gives  art.  402. 
this  construction  to  the  word  ornnes  in  the 
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the  price  of  sale  is  unknown.  And  with  regard  to  the  loss  of  masts, 
cables,  and  other  furniture  of  the  ship,  as  the  new  articles  purchased 
will  in  general  be  of  greater  value  than  the  articles  lost,  it  is  usual  to 
compound  the  difference  by  deducting  one-third  from  the  price  of  the 
new  articles. 


13.  How  settled  and  recovered  in  the  Case  of  Dispute. 

Supposing,  therefore,  a  general  average  to  be  settled  upon  the 
ship's  arrival  at  the  port  of  destination,  according  to  the  principles 
before  advanced,  it  is  necessary,  in  the  first  place,  to  take  an  account 
of  the  several  losses  which  are  to  be  made  good  by  contribution ;  in 
the  second  place,  to  take  another  account  of  the  value  of  all  the 
articles  that  are  to  contribute — in  which  must  be  included  the  value 
of  the  goods,  &c.,  thrown  overboard,  for  otherwise  the  proprietors  of 
those  goods  will  receive  their  full  value,  and  pay  nothing  towards 
the  loss.  But  as  this  will  be  most  easily  understood  by  an  example 
in  figures,  I  propose  the  following  case,  wherein  the  reader  will 
suppose  that  it  became  necessary,  in  the  Downs,  to  cut  the  cable  of  a 
ship  destined  for  Hull  j  that  the  ship  afterwards  struck  upon  the 
Goodwin,  which  compelled  the  master  to  cut  away  his  mast,  and 
cast  overboard  part  of  the  cargo,  in  which  operation  another  part  was 
injured  ;  and  that  the  ship,  being  cleared  from  the  sands,  was  forced 
to  take  refuge  in  Ramsgate  harbour,  to  avoid  the  further  effects  of 
the  storm : — 


Amount  of  Losses. 

Goods  of  A.  cast  overboard    ....    £500 

Damage  of  the  goods  of  B.  by  the 
jettison 200 

Freight  of  the  goods  cast  over- 
board   100 

Price  of  a  new  cable,  anchor,  and 
mast £300 

Deduct  one-third 100 


Expense  of  bringing1  the  ship  off 
the  sands 

Pilotage  and  port-duties  going 
into  the  harbour  and  out,  and 
commission  to  the  agent  who 
made  the  disbursement 

Expenses  there    

Adjusting  this  average    

Postage 


200 
50 


100 
25 

4 

1 


Total  of  losses.. £1,180 
Then  £11,000  :  £1,180  :  £100  :  £10. 


Value  of  Articles  to  Contribute. 

Goods  of  A.  cast  overboard £500 

Sound  value  of  the  goods  of  B., 

deducting  freight  and  charges  . .   1,000 
Goods  of  C 500 

„      of  D 2,000 

„      of  E 5,000 

Value  of  the  ship 2,000 

Clear    freight,    deducting    wages, 

victuals,  &c.,  (&)  800 

Total  of  contributory  value.  .£11,800 


(&)  A  writer  of  great  practical  experience    freight,  but  from  the  original  value  of  the 
is  of  opinion  that  the  value  of  the  provi-    ship.— Stevens  on  Average,  p.  62. 
Bions  should  be  deducted,  not  from  the 
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— that  is,  each  person  will  lose  10  per  cent,  upon  the  value  of  his 
interest  in  the  cargo,  ship,  or  freight. 

Therefore  A.  loses    £  50 

B 100 

C 50 

D 200 

E 500 

The  Owners  280 

Total. .  £1,180,     which  is  the  exact  amount  of  the  losses. 

Upon  this  calculation,  the  owners  are  to  lose  280/. ;  but  they  are  to 
receive  from  the  contribution  380/.  to  make  good  their  disbursements, 
and  100/.  more  for  the  freight  of  the  goods  thrown  overboard,  or  480/. 
minus  280/. 

They  therefore  are  actually  to  receive £200 

A.  is  to  contribute  £50,  but  has  lost  £500  ;  therefore  A.  is  to  receive    450 

B.  is  to  contribute  £100,  but  has  lost  £200 ;  therefore  B.  is  to  receive 100 

Total  to  be  actually  received £750 

On  the  other  hand,  C.  D.  and  E.  have  lost  nothing,  f     ^'   ^*jj 

and  are  to  pay  as  before,  viz., 

Total  to  be  actually  paid £750 

— which  is  exactly  equal  to  the  total  to  be  actually  received,  and 
must  be  paid  by  and  to  each  person  in  rateable  proportion,  to  be 
ascertained  by  another  calculation,  with  which  it  is  unnecessary  to 
trouble  the  reader. 

In  the  above  estimate  of  losses,  I  have  included  the  freight  of  the 
goods  thrown  overboard,  which  appears  to  be  proper,  as  the  freight  of 
these  goods  is  to  be  paid,  and  their  supposed  value  is  taken  clear  of 
freight  as  well  as  other  charges,  although  this  article  is  omitted  in 
the  example  proposed  by  Pothier  (c) .  But  I  find  it  charged  in  an 
adjustment  of  general  average  given  by  Magens  (d). 

Before  quitting  this  part  of  the  subject,  it  seems  proper  to  notice  a 
case  analogous  to  general  average.  I  allude  to  a  case  of  salvage  on 
capture  and  re-capture.  The  question  arose  between  the  owner  and 
charterer  of  a  ship.  The  ship  was  chartered  for  a  voyage  out  and 
home,  at  a  certain  rate  per  ton  per  month,  a  certain  sum  being  payable 
at  the  commencement  of  the  voyage,  and  another  at  the  end  of  a  year, 
and  the  residue  at  a  certain  time  after  she  should  be  reported  at  the 
Custom-house  in  London.  The  two  first  sums  had  been  paid ;  the 
, owner  sued  the  charterer  for  the  residue.  Salvage  had  been  decreed 


(c)  Traite  des  Avaries.  num.  133.  (d)  1  Magens,  289. 
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on  the  ship  and  cargo ;  the  latter,  and  also  the  expense  of  obtaining 
restitution,  had  been  paid  out  of  the  price  of  the  goods ;  and  the 
charterer  now  claimed  to  set  off  those  payments  against  the  demand 
for  the  residue  of  the  freight.  The  goods  had  been  sold  for  a  sum 
much  less  than  the  amount  of  the  residue  of  the  freight.  Under  these 
circumstances  it  was  held  that  the  charterer  should  not  pay  the  salvage 
on  the  goods,  but  should  pay  a  proportion  of  the  expenses  of  obtain- 
ing restitution.  The  grounds  of  the  decision  appear  to  have  been, 
that  the  re -capture  was  110  benefit  to  the  charterer,  inasmuch  as  it 
subjected  him  to  the  payment  of  the  freight,  and  so  was  in  effect  bene- 
ficial to  the  owner  only  by  enabling  him  to  demand  the  freight ;  and 
therefore  he  ought  to  pay  the  whole  salvage,  both  on  the  goods  and 
ship ;  but  the  re-capture  having  enabled  the  owner  to  report  the  ship 
at  the  Custom-house,  and  thereby  given  him  a  right  to  the  freight, 
whether  the  goods  had  been  restored  or  no,  the  restitution  of  the 
goods  was  beneficial  to  the  charterer,  and  therefore  he  ought  to  bear 
the  expense  of  obtaining  their  restitution  (e). 

By  the  Civil  Law,  the  master  of  the  ship  was  required  to  take  care 
to  have  the  contribution  settled,  and  to  receive  the  sums  to  be  con- 
tributed, and  pay  them  over  to  the  losers,  and  might  sue  and  be  sued 
for  them,  or  might  retain  the  goods  for  the  sums  to  be  contributed  by 
their  proprietors  (/).  The  same  power  of  retaining  the  goods  is 
given  to  the  master  by  the  French  ordinance,  and  even  the  further 
power  of  sale,  under  the  authority  of  a  magistrate,  to  the  amount  of 
the  sums  to  be  contributed  (g).  But  Valin  acquaints  us  that  this 
power  is  never,  in  fact,  exercised  in  his  country  (h).  Indeed,  where 
contribution  is  to  be  made  according  to  the  price  of  the  goods  at  the 
place  of  destination,  the  exercise  of  this  power  is  incompatible  with 
the  mode  of  adjustment.  In  this  country,  which  has  no  peculiar  forum 
established  for  these  matters,  but  in  which  the  practice  of  insurance 
is  very  general,  it  is  usual  for  the  broker,  who  has  procured  the  policy 
of  insurance,  to  draw  up  an  adjustment  of  the  average,  which  is  com- 
monly paid  in  the  first  instance  by  the  insurers  without  dispute.  In 
case  of  dispute,  the  contribution  may  be  recovered  either  by  a  suit  in 
equity  (i) ,  or  by  an  action  at  law  (k) ,  instituted  by  each  individual 
entitled  to  receive,  against  each  party,  that  ought  to  pay,  for  the 
amount  of  his  share  (/) .  But  a  court  of  equity  will  not  at  the 


(e)  Cox  v.  May,  4  M.  &  S.  152.  What  (/)  In  an  action  by  a  shipowner  for  con- 
is  here  called  the  freight,  is  more  properly  tribution  in  respect  of  general  average,  it 
the  hire  of  the  ship.  See  Paul  v.  Birch,  has  been  held  that  the  defendant  is  entitled 
ante,  p.  206.  to  an  inspection  of  the  statement  of  general 

(/)   Digest,   14,   2,  2.     See    Wellwood,  average,  but  not   of  the   documents  from 

which  it  is  drawn  up.     In  an  action  of  a 

(r/)   Liv.  3,  tit.  8,  Du  Jet,  art.  21.  shipowner  against  a  merchant  to  recover  his 

(/0  Tom.  2,  p.  211.  contribution  to  a  general  average  loss,  it  is 

(0   Shepherd    and    Others  v.    Wright,  a  good  plea  that  the  average  loss  was  occa- 

Show.  Parl.  Cas.  18.  sioned  by  the  unseaworthiness  of  the  ship. — 

(k)  Marsham  v.  Dutrcy,  Select  Cases  of  Schloss  v.  Heriot,  14  c.  B.  &  S.  59,  32 

Evid.58.   Birklcy  and  Others  v.  Prexgrave,  L.  J.   (N.  S.)  C    P.  211.     Twizellv.  Allen, 

East,  220.    Dobson  and  Others  v.  Wilson,  5  Mee.  &  VV.  337.     As  to  the  jurisdiction  of 

3  Cauipb.  480.  the  Court  of  Admiralty   to   entertain   this 

o  o 


554  Of  General  Average.  [PART  vi. 

instance  of  the  sufferer  restrain  the  master  from  parting  with  the 
goods  of  the  other  merchants  if  he  thinks  fit  to  do  so  (m).  And 
in  the  case  of  a  general  ship,  where  there  are  many  consignees,,  it  is 
usual  for  the  master,  before  he  delivers  the  goods,  to  take  a  bond 
from  the  different  merchants  for  payment  of  their  portions  of  the 
average  when  the  same  shall  be  adjusted  (n) . 

The  consignee,  if  he  be  the  owner  of  the  goods,  is  of  course  charge- 
able, but  not  in  respect  of  the  mere  receipt  of  them  under  a  bill 
of  lading,  unless  it  be  made  an  express  condition  in  the  bill  of 
lading  that  he  shall  be  so  (o) . 

It  has  been  already  observed,  that  in  many  foreign  countries,  some 
losses  and  expenses  are  held  to  be  the  subject  of  general  average, 
which  are  not  so  held  in  the  law  of  England,  the  decisions  of  our 
courts  being  in  general  founded  on  a  more  strict  conformity  to  the 
principle  of  the  Rhodian  law,  and  confining  this  general  contribution 
to  voluntary  sacrifices,  or  to  matters  in  the  nature  thereof,  or  con- 
sequent thereupon.  But  where  an  average  had  been  settled  on  a 
different  principle  in  a  foreign  port,  to  which  the  ship  was  destined, 
and  the  merchant  had,  in  order  to  obtain  his  goods,  been  obliged  to 
contribute  to  expenses  to  which  he  would  not  have  been  contributory 
by  the  law  of  England,  it  being  proved  that  the  average  was  settled 
according  to  the  law  of  the  country,  the  merchant  was  not  allowed  to 
recover  back  from  the  master  the  money  so  paid,  although  both  the 
parties  were  British  subjects,  and  the  ship  a  British  ship  (p) .  It  had 
been  previously  decided  that  the  holder  of  a  respondentia  bond  upon 
goods  in  a  Danish  ship,  who  had  contributed  to  general  average, 
should  recover  the  amount  of  his  contribution  from  an  English  under- 
writer, on  proof  that  such  a  security  was  contributory  in  Denmark, 
although  it  is  not  contributory  in  England  (q)  ;  and  also  that  the 
owner  of  goods  should  recover  on  an  English  policy  a  contribution 
to  an  average  settled  at  Pisa,  contrary  to  the  English  law,  upon 
evidence  that  it  had  been  usual  for  English  underwriters  to  pay  in 
similar  cases  (r) .  These  two  decisions  took  place  at  Nisi  Prius.  On 
the  other  hand,  it  had  been  decided  by  the  Court  of  King's  Bench, 
that  a  merchant  who  had  paid  a  contribution  to  an  average  settled  in 
Portugal  should  not  recover  the  amount  on  a  policy  of  insurance  in 
the  usual  form,  it  not  being  proved  that  the  adjustment  was  made 
according  to  the  known  law  and  usage  of  the  foreign  country,  other- 
wise than  by  a  recital  in  the  decree  of  the  foreign  tribunal,  by  which 


question,  see   the    Constantia,  4   Notes  of  hall    Sitting,    before    Lord    Ellenborough, 

Cases,  677  ;   the   Packet,   3   Mason   (Am.  Ch.   J.,  Dec.  1803.     See  form  in  the  Ap- 

Rep.),   255 ;   the   Eleanora   Catharina,  4  pendix. 

Rob.  156.  (o)  Scaife  v.  Tobin,  3  B.  &  Ad.  523. 

(m)  Hallett  v.  Bousfield,  18  Ves.  jun.  (p)  Simmonds  and  Another  v.    White, 

187.  2  B.  &  C.  805. 

(n)  So  deposed  by  a  gentleman  very  con-  (q)   Walpole  v.  Ewer,  Park,  629. 

versant  with   this  business  in  the  case  of  (r)  Newman  v.  Cazalet}  id.  630. 
Myer  and  Others  v.  Vander  Deyl,  Guild- 
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the  average  had  been  settled,  and  which  the  Court  did  not  deem  to 
be  sufficient  evidence  of  that  fact  (s). 

"  This  contract,"  said  Lord  Ellenborough,  "  must  be  governed  in 
point  of  construction  by  the  law  of  England,  where  it  was  framed, 
couched  as  it  is  in  the  terms  of  an  instrument  in  general  and  familiar 
use,  and  of  known  meaning  in  England,  unless  the  parties  are  to  be 
understood  as  having  contracted  on  the  foot  of  some  other  known 
general  usage  among  merchants  relative  to  the  same  subject,  and 
shown  to  have  obtained  in  the  country  where  by  the  terms  of  the 
contract  the  adventure  is  made  to  determine,  and  where  a  general 
average  (if  such  should,  under  the  events  of  the  voyage,  come  to  be 
claimed)  would  of  course  become  dernandable.  Now,  without  pro- 
nouncing what  might  have  been  the  effect  of  a  statement  in  this  case, 
that  it  was  the  known  and  invariable  usage  amongst  merchants  at 
Lisbon,  the  port  of  discharge,  to  treat  losses  and  expenses  of  the  kind 
and  description  which  are  specified  in  the  case  as  the  subjects  of 
general  average,  we  cannot  but  observe  that  the  case  contains  no 
allegation  of  fact  whatsoever  on  this  head,  but  merely  states  a  decree 
of  a  court  at  Lisbon,  which  proceeds  upon  the  assumption  of  this 
supposed  fact  as  its  foundation.  Here  the  underwriters  have  a  right 
to  insist,  as  this  defendant  does  insist,  that  the  general  average,  to 
which  alone  their  indemnity  is  confined,  is  general  average  as  it  is 
understood  in  England,  where  the  contract  of  indemnity  was  formed, 
no  other  distinct  and  different  sense  and  use  of  that  term  being 
proved  in  evidence  to  obtain  in  point  of  fact,  and  to  be  generally 
adopted  by  usage,  in  the  country  where  the  contract  was  to  deter- 
mine, viz.,  Lisbon  ;  the  general  laws  and  practice  supposed  to 
authorize  this  demand  of  general  average  being  only  recited  in  the 
terms  of  another  judgment  against  the  assured,  and  not  alleged  or 
proved  as  a  fact  in  this  present  case,  and  which  recital  in  the  judg- 
ment we  are  of  opinion  is  not  a  competent  medium  of  proof  for  this 
purpose." 

It  has  been  suggested  (t\  that  the  authority  of  this  case  has  been 
impaired  by  the  decision  of  the  Court  of  King's  Bench  in  the  before- 
cited  case  of  Simmonds  v.  White  (u)  ;  •  but  that  does  not  appear  from 
the  report.  Lord  Tenterden,  in  that  case,  said  : — "  The  case  of 
Power  v.  Wliitmore  cannot  govern  the  present,  for  two  reasons  :  first, 
because  it  arose  between  different  parties,  and  on  a  different  species 
of  contract ;  and  secondly,  because,  in  the  opinion  of  the  Court,  the 
facts  there  stated  did  not  show  that  the  average  had  been  adjusted 
according  to  the  established  law  and  usage  of  the  country  where  the 
adjustment  was  made.  If  the  goods  belong  entirely  to  persons  of 
the  nation  where  the  ship  has  arrived,  they  cannot,  with  any  reason, 
complain  of  an  adjustment  made  according  to  the  authority  of  their 
own  law.  Then,  suppose  the  goods  belong  to  persons  of  different 


(«)  Power  v.  Whitmore,  4  M.  &  S.  141.          («)  2  B.  &  C.  305. 
(0  American  edition,  p.  350. 

o  o  2 
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nations,  the  adjustment  must  be  made  either  according  to  some  one, 
or  it  must  be  made  in  parts,  according  to  as  many  different  laws  as 
there  happen  to  be  persons  of  different  nations  concerned  in  the 
adventure.  The  latter  mode  would  be  attended  with  great  confusion, 
perplexity,  and  inequality,  even  if  it  should  be  found  practicable, 
which  in  many  cases  it  will  not  be.  In  this  case  also,  therefore,  the 
law  of  the  country  must  prevail.  The  shipper  of  goods,  by  assenting 
to  general  average,  must  be  understood  to  assent  to  its  adjustment  at 
the  usual  and  proper  place,  and  according  to  the  usage  and  law  of  the 
place  at  which  the  adjustment  is  to  be  made.  I  am  to  be  understood 
as  speaking  of  a  case  depending  upon  general  rules  and  reason,  and 
not  upon  a  special  or  particular  contract." 
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1.  Of  Salvage  generally. 

IT  seems  proper  in  the  next  place  to  consider  a  subject  which  the 
dangers  of  navigation  frequently  render  alike  interesting  to  the  ship- 
owner and  to  the  merchant ;  namely,  the  compensation  that  is  to  be 
made  to  other  persons,  by  whose  assistance  a  ship  or  its  lading  may 
be  saved  from  impending  peril,  or  recovered  after  actual  loss.  This 
compensation  is  known  by  the  name  of/  salvage,  and  at  present  is 
commonly  made  by  payment  in  money ;  but  in  the  infancy  of  com- 
merce was  more  frequently  made  by  the  delivery  of  some  portion  of 
the  specific  articles  saved  or  recovered. 

All  foreign  codes  of  maritime  law,  both  ancient  and  modern,  con- 
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tain  provisions  and  enactments  on  this  head  (a).  In  some  of  them, 
the  value  to  be  paid  is  fixed  at  a  certain  portion  of  the  articles  saved, 
or  of  their  value,  according  to  their  nature  and  quality,  or  the  cir- 
cumstances of  the  case.  But  it  is  obvious  that  positive  and  settled 
rules  are  little  adapted  to  the  administration  of  justice  in  varying  and 
unsettled  cases ;  and  what  can  be  more  various  and  unsettled  than 
the  degrees  of  labour  experienced  on  the  ocean,  or  the  degrees  of  peril 
to  which  persons  who  engage  in  the  meritorious  task  of  assisting  the 
distressed  on  that  element,  are  at  different  times  exposed  ?  And 
therefore,'  in  the  case  of  wreck  or  derelict  at  sea,  the  law  of  England, 
like  the  law  of  some  other  countries,  has  fixed  no  positive  rule  or  rate 
of  salvage,  but  directs  only,  as  a  general  principle,  that  a  reasonable 
compensation  shall  be  made.  The  legislators  of  all  civilized  and  com- 
mercial states  in  modern  times  (b)  have  laboured  earnestly  to  repress, 
by  due  severity  of  punishment,  the  barbarous  spirit  of  plundering  the 
helpless  and  distressed  mariner,  whose  situation  calls  for  assistance 
and  relief.  And  very  salutary  provisions  have  been  made  on  this 
subject  by  the  wisdom  of  our  own  Parliaments  (c),  but  which  I  shall 
forbear  to  detail,  as  not  properly  belonging  to  my  subject,  and  proceed 
to  the  consideration  of  salvage ;  first,  with  regard  to  effects  preserved 
from  the  perils  of  the  sea ;  and,  secondly,  with  regard  to  effects  re- 
taken from  an  enemy,  into  whose  hands  they  may  have  fallen. 


2.   Of  Salvage  at  Commtin  Law. 

A  person,  who  by  his  own  labour  preserves  goods  which  the  owner, 
or  those  entrusted  with  the  care  of  them,  have  either  abandoned  in 
distress  at  sea,  or  are  unable  to  protect  and  secure,  is  entitled  by  the 
common  law  of  England  to  retain  the  possession  of  the  goods  saved, 
until  the  proper  compensation  is  made  to  him  for  his  trouble  (d). 
This  compensation,  if  the  parties  cannot  agree  upon  it,  may  by  the 
same  law  be  ascertained  by  a  jury  in  an  action  brought  by  the  salvor 
against  the  proprietor  of  the  goods  on  his  implied  contract  (if  the 
circumstances  justify  an  inference  of  it)  to  make  compensation  for 
the  service  rendered  in  respect  of  them  (e)  :  or  the  proprietor  may 
tender  to  the  salvor  such  sum  of  money  as  he  thinks  sufficient,  and 
upon  refusal  to  deliver  the  goods,  bring  an  action  (/)  against  the 
salvor ;  and  if  the  jury  think  the  sum  tendered  sufficient,  he  will 
recover  his  goods  or  their  value  and  the  costs  of  his  suit.  But  a 


(«)  See  the  Calypso,  2  Hagg.  218.  c.  18;  26  Geo.  2,  c.  19,  and  1  &  2  Geo.  4, 

(6)  I  have  used  the  words  "in  modern  c.  75  and  76;  1  Black.  Com.  chap.  8,  sect.  11. 

times,"  because,  formerly,  the  claim  of  the  (d)  Hartfordv.Jones,\  Lord  Raym.  393. 

sovereign  power  in  some  countries  was  not  Nicholson   v.    Chapman,    2   Hen.  B.  257. 

less  barbarous  than  the  temper  of  the  in-  Newman  v.  Walter,  3  B.  &P.  612.     Baring 

habitants.     See  Valin's  preface  to  tit.  9  of  and  Others  v.  Day,  8  East,  57. 

book  4,  of  the  French  Ordinance.  (e)  Lipsonv.  Harrison,  2.  W.  R.,  Q.  B.  10. 

(c)  See  the  statutes  3  Edw.  1,  c.  4;  (/)  Viz.,  of  detinue  or  trover. 

1  Edw.  1,  gtat.  2,  s.  2;   12  Anne,  stat.  2, 


'    ;   >      :- 
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"  A  blockade/'  said  Lord  Stowell,  "  may  be  more  or  less  rigorous, 
either  for  the  single  purpose  of  watching  the  military  operations  of 
the  enemy  and  preventing  the  egress  of  their  fleet,  as  at  Cadiz,  or  on 
a  more  extended  scale,  to  cut  off  all  access  of  neutral  vessels  to  that 
interdicted  place,  which  is  strictly  and  properly  a  blockade,  for  the 
other  is  in  truth  no  blockade  at  all,  so  far  as  neutrals  are  concerned. 
It  is  an  undoubted  right  of  belligerents  to  impose  such  a  blockade,, 
though  a  severe  right,  and  as  such  not  to  be  extended  by  construction. 
It  may  operate  as  a  grievance  upon  neutrals,  but  it  is  one  to  which 
by  the  law  of  nations  they  are  bound  to  submit.  Being,  however,  a 
right  of  a  severe  nature,  it  is  not  to  be  aggravated  by  mere  construc- 
tion. If  the  ships  stationed  on  the  spot  to  keep  up  the  blockade  will 
not  use  their  force  for  the  purpose,  it  is  impossible  for  a  Court  of 
Justice  to  say  there  was  a  blockade  actually  existing  at  the  time  so 
as  to  bind  the  vessel "  (K) . 

When  a  blockading  squadron  is  driven  off  by  adverse  winds, 
neutrals  are  bound  to  presume  it  will  return,  but  not  so  if  driven  off 
by  a  superior  force  (i) .  And  though  the  object  of  the  blockade  is  to 
prevent  all  commerce  with  the  place  blockaded,  it  will  not  operate 
beyond  the  limits  within  which  the  blockading  force  has  the  means  of 
making  it  effectual.  Thus,  the  blockade  of  Amsterdam  was  held  not  to 
be  violated  by  shipments  to  Embden  with  an  ulterior  destination  by 
land  to  Amsterdam,  which  the  blockading  squadron  had  no  power  of 
preventing  (#). 

There  must  also,  to  render  the  voyage  illegal,  be  a  premeditated 
intention  to  break  the  blockade.  If  it  be  part  of  the  original  inten- 
tion to  inquire  as  to  the  continuation  of  the  blockade  at  some  port  of 
the  blockading  country,  a  vessel  may  lawfully  clear  out  for  a  block- 
aded port  (/) . 

In  the  recent  case  of  Medeiros  v.  Hill  (m) ,  which  was  an  action  of 
assumpsit  against  a  shipowner  for  not  proceeding  to  Terceira  pursuant 
to  charter-party,  the  defence  was,  first,  that  at  the  time  the  charter- 
party  was  entered  into,  Terceira  was  in  a  state  of  blockade  by  the 
government  of  Portugal,  which  blockade  had  been  notified  to  the 
English  government,  and  consequently  that  the  voyage  was  an  illegal 
voyage  ;  and,  secondly,  that  although  the  voyage  might  not  be,  strictly 
speaking,  illegal  (n),  the  circumstances  of  the  blockade  operated  as  an 
excuse  for  the  non-performance  of  the  contract. 


(h)  The  Jvffrouw   Maria,   3  Rob.  Ad.  ex  parte  Chavasse,  34  L.  J.  (N.  S.),  Bankr. 

Rep.  147.  17,  and  for  service  as  a  marine  on  board  a 

(i)  The  Hoffmmg,  6  Rob.  112.  ship  to  be  employed  in  blockade  running,  or 

(k)  The  Trihetcn,  6  Rob.  Ad.  Rep.    65.  ior  carrying  on  trade  with,  or  introducing 

The  Oce an,  Rob.  Ad.  Rep.  237.  contraband  of  war,  into   a   blockaded   port, 

(/)  The    Columbia,   1    Rob.    154.      The  The  Helen,  35  L.  J.  (N.  S.)  ;   Aston,  p.  2, 

Shepherdess,  5  Rob.  262.      The  Neptunus,  though  illegal  in  the  sense  of  exposing  the 

2  Rob.  Ad.  Rep.  110.      Nay  lor  v.  Taylor,  parties  performing  them  to  such  penalties  as 

9   B.  &  C.    710.      The   Rolla,  6  Rob.  364.  are  sanctioned  by   international  law,  are  not 

Dalgleish  v.  Hodgson,  1  Bing.  495.  illegal  in  the  sense  that  the  performance  is  a 

(m)  8  Bing.    Rep.  231.  breach    of  municipal    law,   or  that  they  are 

(n)  It  has  been  recently  decided  that  con-  not  enforceable  by  a  court  of  the  loci  con- 

Eravi*  of  partoerghip  fa  blockade   running,  tructus. 
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Upon  these  points  Chief  Justice  Tindal,  delivering  the  judgment  of 
the  Court  of  Common  Pleas,  observed,  "  The  case  of  the  Neptunus  (n), 
which  was  cited  in  support  of  the  first  objection,  establishes,  that  it  is 
illegal  to  attempt  to  enter  a  blockaded  port  in  violation  of  the  block- 
ade, and  that  after  notification  of  the  blockade,  the  act  of  sailing  to  a 
blockaded  port  with  the  intention  of  violating  the  blockade,  is  in 
itself  illegal.  But  neither  that  case  nor  any  other  that  can  be  cited 
has  laid  it  down  that  the  mere  act  of  sailing  to  a  port  which  is 
blockaded  at  the  time  the  voyage  is  commenced,  is  any  offence  against 
the  law  of  nations,  where  there  is  no  premeditated  intention  of  break- 
ing the  blockade,  if  it  shall  be  found  to  continue  in  force  when  the 
ship  arrives  at  the  port.  Any  such  determination  would  be  destruc- 
tive, in  many  instances,  of  the  fair  commercial  speculations  of  neutral 
merchants,  to  whom  it  might  be  of  the  first  importance  to  possess  the 
opportunity  of  introducing  their  goods  into  the  port  which  had  been 
blockaded,  at  the  very  earliest  moment  after  such  blockade  had  been 
relaxed.  In  the  present  case,  there  was  no  evidence  of  any  under- 
standing between  the  contracting  parties  that  the  defendant  was  to 
break  the  blockade  of  Terceira,  in  order  to  deliver  his  outward  cargo. 
Indeed,  the  fact  of  the  blockade  did  not  appear  to  enter  into  the 
contemplation  of  either  party  until  after  the  defendant's  son  the 
captain  of  the  vessel,  had  signed  the  charter-party  for  his  father ; 
and,  upon  the  evidence,  the  blockade  had  ceased  to  be  a  real  and 
effective  blockade  long  before  the  charter-party  was  entered  into. 

"  We  see,  therefore,  no  reason  for  holding  the  contract  to  be  void 
on  the  ground  of  illegality. 

' '  As  to  the  second  point,  it  is  sufficient  to  say,  that  as  the  blockade 
had  been  publicly  notified  to  the  government  of  England,  the  con- 
tracting parties  must  be  taken  to  have  entered  into  the  charter-party 
with  an  equal  knowledge  of  its  existence;  no  difficulty,  therefore, 
attending  the  performance  of  the  contract  can  be  set  up  as  an  excuse 
for  its  non-performance.  In  that  case  the  rule  of  law  laid  down  in 
Paradine  v.  Jane  (o)  applies,  viz.  :  '  That  where  a  party  by  his  own 
contract  creates  a  duty  or  charge  upon  himself,  he  is  bound  to  make  it 
good,  if  he  may,  notwithstanding  any  accident  by  inevitable  necessity, 
because  he  might  have  provided  against  it  by  the  contract/  '• 

This  judgment  is  in  conformity  with  the  opinion  delivered  by  Lord 
Stowell,  in  the  case  of  an  American  ship  (p),  condemned  by  him  for 
an  attempted  breach  of  the  blockade  of  Havre.  Adverting  to  that 
opinion,  Lord  Tenterden,  in  the  case  of  Naylor  v.  Taylor,  an  action 
on  a  policy  of  insurance,  expressed  himself  as  follows  :  "  "We  think 
there  is  no  ground  for  saying  that  this  voyage  as  insured  was  illegal 
in  its  commencement;  indeed,  according  to  the  opinion  of  Lord 
Stowell,  in  the  case  of  the  Shepherdess,  the  vessel  might  have  sailed  to 
BuenosAyres,  without  contravening  the  laws  of  nations,  provided  it 
was  a  part  of  the  original  intention  to  inquire  as  to  the  continuance  of 
the  blockade  at  some  port  of  the  blockading  country ;  and  in  this  case 


(w)  2  Rob.  Ad.  Rep.  110.  (p)  The   Shepherdess,  5  Rob.  Ad.  Rep. 

(0)  Alleyn's  Kep.  27.  262, 
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upon  all  claims  relating  to  salvage,  whether  the  services  in  respect  of 
which  salvage  is  claimed  were  performed  upon  the  high  seas  or  within 
the  body  of  any  county,  or  partly  in  one  place  and  partly  in  the  other, 
and  whether  the  wreck  be  found  at  sea  or  cast  upon  the  land,  or  partly 
in  the  sea  and  partly  on  the  land. 

In  fixing  the  rate  of  salvage,  this  court  usually  has  regard  not  only 
to  the  labour  and  peril  incurred  by  the  salvors,  but  also  to  the  situa- 
tion in  which  they  may  happen  to  stand  with  respect  to  the  property 
saved,  to  the  promptitude  and  alacrity  manifested  by  them,  and  to  the 
value  of  the  ship  and  cargo,  as  well  as  the  degree  of  danger  from  which 
they  were  rescued  (a) . 

To  owners  of  vessels,  which,  in  rendering  assistance,  have  either 
been  diverted  from  their  proper  employment,  or  have  experienced  a 
special  mischief,  occasioning  delay,  injury,  and  loss,  equitable  com- 
pensation is  frequently  awarded  by  the  Court  of  Admiralty  (b) .  "  As 
to  the  owners,"  said  Sir  Christopher  Robinson,  in  the  case  of  the 
Jane  (c),  "  the  general  principle  of  law  is,  that  their  claim  is  very  slight, 
unless,  from  the  circumstances  of  the  case,  their  property  becomes 
exposed  to  danger,  or  they  incur  some  real  loss  and  inconvenience. 
There  was  no  danger  to  their  property  in  this  case  ;  but  in  the  deten- 
tion of  their  vessel,  and  consequential  risk  and  expenses,  I  think  there 
is  strong  foundation  on  their  part  for  a  claim  to  share  in  the  salvage.'* 
In  one  case,  where  the  sum  of  4,000/.  was  allowed  for  salvage,  one- 
half  was  allotted  to  the  owners  of  the  assisting  vesssel,  on  the  ground 
of  the  injury  she  had  sustained,  by  the  great  weight  of  the  articles 
saved,  and  the  risk  she  ran  of  vitiating  her  insurances  by  increasing 
the  peril  of  her  voyage.  Upon  the  same  principles,  in  the  case  of  the 
Thetis  (d}}  the  claim  of  the  commissioners  of  the  Admiralty  to 
share  in  the  salvage  reward,  in  respect  of  the  wear  and  tear  of  the 
vessels  employed  in  the  salvage  service,  and  the  stores  supplied  to 
them  was  admitted  (e) . 

It  will  be  presumed,  in  favour  of  salvors,  should  their  vessel 
be  injured  or  lost  in  the  course  of  the  salvage  service,  that  the 
misfortune  was  caused  by  the  necessities  of  that  service,  and 
not  by  their  own  default,  the  burthen  of  proof  to  the  contrary 
being  thrown  upon  the  defendant  (/).  If  salvors  have  misconducted 
themselves,  or  acted  negligently  or  unskilfully,  although  their  services 
may  upon  the  whole  have  been  meritorious,  a  smaller  amount  of 
salvage  than  would  otherwise  have  been  given  will  be  accorded  to 


(a)  In  the  case  of  the  Upnor,  '2  Hagg.  3,  service.     The  Baltimore,  2Dods.  132.    The 

salvage  was  refused  for  bringing  into  port  a  Charlotte,    2   W.    Rob.   495.     The   Jane, 

barge  found,without  anchor  or  crew,  aground,  2   Hags.  338.       The   Sarah  Jane,    2  VV. 

on  evidence  that  it  was  not  uncommon  to  Rob.  119.    The  Mountaineer,  2  W.  Rob.  7; 

leave  barges  where  the  barge  was,  and  fetch  but  see  the  Emma,  3  \V.  Rob.  131. 

them  off  afterwards.     See  also  the  William  (d)  Post,  pp.  563,  573. 

Beckford,  Muirhead.    At  the  Delegates,  17th  (e)  The  Waterloo,  2Dods.436.     But  in  a 

and  24th  Nov.  1801,  MS.  3  Rob.  355,  S.  C.  recent  case,  the  court  refused  to  increase  the 

(&)  The  Vine,  Jay,  2  Hagg.  1.   The  MuL-  share  of  the  owners  on  account  of  the  probable 

grave^  Hagg.  77.  TheSalacia^  Hagg.  262.  vitiation  of  a  policy  of  insurance  on  the  ship, 

(c)  Those  who  remain  onboard  the  salving  and  said  that  in  apportioning  a  salvage  re- 
vessel  usually  share  the  salvage,  if  ready  to  numeration  it  would  consider  every  vessel  as 
encounter  the  peril,  though  not  to  the  same  uninsured.  The  Deveron,  1  W.  Rob.  180. 
extent  as  those  actually  engaged  in  the  (/)  The  Thomas  Blyth,  1  Lu&h.  16. 
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them  (z) ;  and  in  cases  where  there  have  been  great  negligence  and 
delay,  or  improper  interference  with  the  authority  of  the  owners  or 
master  of  the  ship  in  distress,  salvage  has  been  wholly  refused  (a).  It 
has  been  refused  also  to  salvors  who,  induced  by  an  ambiguous  signal, 
had  put  off  to  the  assistance  of  a  ship  which  proved  to  be  in  want  of 
a  pilot  only.  But  if  a  ship  really  needs  more  than  pilotage  service, 
any  signal  made  by  it  will  be  interpreted  as  a  request  for  salvage 
assistance  (#).  The  court  will  not  suffer  a  claim  of  salvage  to  be 
imposed  on  the  local  ignorance  of  foreigners  unacquainted  with  our 
coasts,  although  a  recompense  must  be  made  for  service  actually 
rendered  to  them  (c).  Information  given  to  a  ship  is  not,  except 
under  special  circumstances,  a  salvage  service  (d) ;  but  a  cutter,  which 
in  tempestuous  weather  had  approached  as  near  as  it  safely  could  to 
a  vessel  making  signals  of  distress,  and  contributed  by  opportune 
advice  to  her  extrication,  was  held  entitled  to  a  salvage  reward  (e). 

"  Salvage,"  said  Sir  John  Nicholl,  (/),  "is  not  always  a  mere 
compensation  for  work  and  labour ;  various  circumstances,  upon 
public  considerations,  the  interests  of  commerce,  the  benefit  and 
security  of  navigation,  the  lives  of  the  seamen,  render  it  proper  to 
estimate  a  salvage  reward  upon  a  more  enlarged  and  liberal  scale. 
The  ingredients  of  a  salvage  service  are,  first,  enterprise  in  the 
salvors  in  going  out  in  tempestuous  weather  to  assist  a  vessel  in 
distress,  risking  their  own  lives  to  save  their  fellow-creatures,  and  to 
rescue  the  property  of  their  fellow-subjects.  Secondly,  the  degree  of 
danger  and  distress  from  which  the  property  is  rescued,  and  whether 
it  was  in  imminent  peril  and  almost  certainly  lost,  if  not  at  the  time 
rescued  and  preserved.  Thirdly,  the  degree  of  labour  and  skill  which 
the  salvors  incur  and  display,  and  the  time  occupied.  Lastly,  the 
value.  Where  all  these  circumstances  concur,  a  large  and  liberal 
reward  ought  to  be  given;  but  where  none,  or  scarcely  any  take 
place,  the  compensation  can  hardly  be  denominated  a  salvage  com- 
pensation ;  it  is  little  more  than  a  mere  remuneration  pro  opere  et 
labore"  It  is  impossible  to  lay  down  any  positive  rule  for  assessing 
the  amount  of  salvage.  When  not  fixed  by  enactment  (g) ,  it  must 
necessarily  rest  in  an  enlarged  discretion,  to  be  exercised  according 
to  the  circumstances  of  each  case  (h).  The  Court  of  Admiralty 
considers  not  simply  the  amount  of  service,  but  the  general  interests 
of  navigation  and  commerce  (i) .  It  does  not  recognize  the  rule  of  pro- 

(z)  The  John  and  Thomas,  1  Hagg.  175.  (/)  The   Clifton,  3    Hagg.    117.       The 

The  Dantzic  Packet,  3  Hagg.  383.      The  London  Merchant,  ibid.  395.     See  also  the 

Black  Boy,  3   Hagg.  386.     The   Glasgow  observations   of   the   learned   Judge   in  the 

Packet,  2   W.  Rob.  306.     The   Do*seitei,  case  of  The  Hector,  5  Hagg.  90,  and  The 

10  Jur.  865.     The  Cape  Packet,  3  W.  Rob.  Industry,  3  Hagg.  '203.     Colby  v.  Watson 9 

122.     The  Minnehaha,  1  Lush.  343.  6  Moore,  P.  C.  C.  334. 

(a)  The  Barefoot,  14  Jur.  841.  The  City  (g)  See  post,  p.  563. 

of  Edinburgh,  2  Hagg.  333.  The  Neptune,  (*)  The   Salacia,   2    Hagg.   262.       The 

1  W.  Rob.  297.     The  I)uke  of  Manchester,  Thetis,  3    Hagg.  62.       The   Ewel    Grove, 

2  W.   Rob.  470.       And   see  The    Charles    ibid.    221.     The  Traveller,  ibid.  371.     The 
Adolphe,  Swab.  153.  London  Merchant,  ibid.  395.     The  Graces, 

(&)  The  Little  Joe,  1  Lush.  88.  2  W.  Rob.  294. 

(c]  The  Vrouio  Margaretha,  4  Rob.  103.         (i)  Ibid.      And  see  The  Sarah,  1   Rob. 

(d]  The  Little  Joe,  supra.  313.       The  William  Seckford,  3  Rob.  355. 

(e]  The  Eliza,  1  Lush.  586.  The  Hector,  3  Hagg.  90. 
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portion,  but  accords  an  equitable  recompense  for  the  service  rendered. 
A  small  proportion,  where  the  property  is  very  large,  may  be  suffi- 
cient for  these  objects;  where  the  property  is  very  small  the  pro- 
portion must  be,  and  is  usually  large  in  order  to  encourage  the 
exertions  of  salvors  (k) .  Rarely  less  than  one-third  or  more  than 
one-half  of  the  property  saved  is  given,  unless  the  services  have  been 
very  inconsiderable,  or  the  amount  of  the  property  has  been  very 
great  (/).  Sometimes,  however,  a  fifth,  sixth,  or  tenth  onl  has 
been  awarded,  and  even  less  (m) .  In  a  case  of  derelict  of  very  small 
value,  no  owner  appearing,  the  whole  net  value,  35 /.  was  allowed  (n). 
Where  arbitrators  had  given  one -fourth  of  the  value  of  a  ship,  and  it 
was  agreed  that  the  salvage  payable  for  the  cargo  should  be  referred 
to  the  Court  of  Admiralty,  that  court,  the  cargo  being  valued  at 
38,0007.,  awarded  1,OOOJ.  for  contingent  losses,  1,500/.  for  salvage 
reward,  and  2001.  for  the  master's  expenses. 

In  one  case  of  extraordinary  service,  where  private  treasure  and 
government  stores  lost  on  board  a  king's  ship  to  the  amount  of 
157,000^.  were  recovered  by  officers  and  men  of  the  Royal  Navy, 
54,000/.  was  finally  awarded,  including  the  expenses,  and  a  compen- 
sation to  the  Admiralty  for  the  pay,  victualling,  wear  and  tear  of  his 
Majesty's  ships  while  employed  upon  that  service  (o) . 

In  the  case  of  a  homeward-bound  West  India  ship  taken  by  the 
French,  near  the  coast  of  Jamaica,  and  recaptured  by  persons  going 
in  boats  from  the  shore,  one-sixth  was  allowed  for  salvage ;  and, 
as  the  voyage  homeward,  and  consequently  the  right  to  freight  had  com- 
menced, and  the  freight  was  ultimately  earned,  the  salvage  was  paid 
upon  the  freight  as  well  as  the  ship  and  cargo  (p) .  So  in  the  case  of 
the  English  ships  liberated  from  the  French  upon  the  occupation  or 
capture  of  Oporto  by  the  British  and  Portuguese  troops,  salvage  was 
allowed  upon  the  freight  of  such  of  them  as  had  gone  out  from 
England  in  ballast,  under  contracts  to  fetch  home  cargoes  (q) . 

In  the  case  of  a  British  ship,  purchased  at  sea  from  a  French 
privateer  by  an  American  captain,  whose  own  ship  had  also  been 
taken  by  the  same  privateer,  and  who  was  allowed  to  take  his  own 
and  the  British  crew  on  board  the  purchased  ship,  and  who  was  con- 
sidered to  have  fairly  intended  to  restore  the  British  ship  to  her 
owners,  the  owners  were  directed  to  protect  him  against  the  bills 
drawn  for  the  purchase,  and  also  to  pay  him  a  sum  of  money  equal 
to  about  one-seventh  of  the  value,  after  deducting  the  purchase- 
money  (r). 


(k)  The  Effort,  ibid.   165.      The  Inca,  The    Rebecca,     ibid.    90.      The    William 

Swab.  370.  Hamilton,  3  Hagg.  168. 

(1)  The  Britannia,  3  Hagg.  153.      The         (o)  H.M.S.  Thetis,  3  Hagg.  14;  2Knapp, 

Queen  Mab,  ibid,  242.  p.  390,  post,  573. 

(m)  Pritchard,  Admiralty  Digest,  tit.  Sal-         (p)   The   Dorothy    Foster,     6  Rob.  88. 

vage.     The  Red  Rover,  3  VV.  R.  160.  But  see  The  Norman,  1  Lush.  124,  post. 

(n)  The   Castletown,  5    Irish  Jur.   379 ;         (q)  The    Progress,    1    Edw.  210.      The 

and  see  the  Frances  Mary,  2  Hagg.   89.  Racehorse,  3  Rob.  301. 

(r)  The  Henry,  1  Edw.  192. 
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In  the  case  of  a  slave  ship  rescued  from  insurgent  slaves  on  the 
coast  of  Africa,  by  another  vessel  employed  in  the  same  trade,  one- 
tenth  of  the  value  was  allowed  (i).  In  the  case  of  a  Danish  ship, 
deserted  by  its  crew  on  the  English  coast,  and  brought  into  Harwich 
without  any  considerable  danger,  two-fifths  were  decreed  for 
salvage  (k) .  In  the  case  of  another  ship,  which  having  struck  upon 
a  rock,  lost  her  rudder,  had  her  bottom  beaten  in,  and  being  deserted 
by  the  crew,  was  weighed  off  with  great  peril  by  one  set  of  persons, 
and  placed  in  such  a  situation  as  to  enable  the  master  to  bring  off 
some  bullion,  but  which  afterwards  sunk,  and  was  again  weighed  up 
and  brought  into  Harwich  by  another  set  of  persons,  two-thirds  were 
decreed,  and  the  amount  distributed  rateably  among  the  first  and 
second  set  of  salvors  (/) . 

Where  the  master  of  a  whaler  and  a  boat's  crew  of  five  men  had 
gone,  at  the  imminent  peril  of  their  lives,  to  rescue  a  vessel  dismasted, 
with  the  water  making  a  breach  over  her,  when  they  assisted  in 
rigging  a  jury-mast,  and  afterwards  towed  the  vessel  during  six  days 
to  Plymouth,  the  court  awarded  1,200/.  out  of  a  value  of 
7 ,000/  (m). 

In  another  case,  where  a  ship  with  government  stores  was  pre- 
served by  thirty- two  salvors,  at  great  risk  to  all,  and  with  loss  of  life 
to  three,  besides  damage  to  and  loss  of  boats,  the  owners  of  the  ship, 
estimating  her  at  1,500/.,  tendered  400/.  as  salvage  for  the  ship  and 
freight.  The  stores  were  valued  at  5,000/.  The  court,  adopting  the 
tender,  gave  900/.  in  addition  to  the  stores,  making  together  a 
salvage  of  about  one-fifth,  and  apportioned  the  sum  among  the 
surviving  salvors  and  the  families  of  those  who  perished  (n) . 

In  another  case,  where  a  captured  ship  had  been  deserted  by  the 
captors,  and  was  recovered  and  saved  with  great  risk,  trouble,  and 
discretion,  a  moiety  was  given  (o) . 

High  salvage  has  frequently  been  awarded  where  steam-boats  have 
been  used  in  the  salvage  service  on  account  of  the  great  power 
and  efficient  aid  rendered  by  such  vessels  (p) .  "  Formerly,"  said  Dr. 
Lushington,  in  a  recent  case  (q),  "the  claims  of  owners  of  vessels  to 
participate  in  salvages,  did  not  receive  very  favourable  attention 
from  the  judges  who  preceded  me  in  this  chair;  but  since  then,  things 
are  much  changed :  steamers  are  able  to  render  important  salvage 
services,  in  which  the  ship  herself  is  the  chief  agent.  I  have,  there- 
fore, departed  from  the  former  practice,  and  have  given  adequate 
rewards  to  the  owners  of  such  vessels."  And  again  (r),  "  The  steam- 
ship, Tagus,  in  the  service  of  the  Peninsular  and  Oriental  Steam 
Navigation  Company,  carrying  her  Majesty 's  mails,  and  having  on 


(i)  The  Trelawney,4Ro\y.  223.  (o)  The  Elliotta,  2  Dodd.  75. 

(&)  The  Fortuna,  4  Rob.  193.  (p)  The  Raikes,  1  Hagg.  246.  The  London 

(1)  The  Jonge  Bastiaan,    5    Rob.  322.  Merchant,  3  Hagg.  394.     The  Earl  Grey, 

The  Jubilee,  3  Hagg.  43,  note.  3  Hagg.  363.     The  Shannon,  HJurist,  1045. 

(m)  The  Jane,  2  Hagg.  Ad.  Rep.  338.  (q)  The  Spirit  of  the  Age,  Swab.  286. 

(n)  The  Marquis  of  Huntley,  3  Hagg.  (r)  The  Martin  Luther,  Swab.  287. 
Ad.  Rep.  246. 
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board  sixty-two  passengers,  .  .  .  took  the  Martin  Luther,  a  vessel  of 
1200  tons,  having  on  board  no  less  than  500  passengers  .  .  .  when 
drifting  to  leeward,  in  a  state  of  great  peril,  with  only  one  mast 
standing,  and  one  sail  left,  and  brought  her  into  Plymouth.  Now, 
a  master  who  commands  a  ship  like  the  Tagus,  incurs  very  great 
responsibility,  when  he  takes  upon  himself  to  employ  his  ship,  laden 
with  passengers  and  mails,  in  any  service  than  that  in  which  she 
is  engaged.  The  value  of  the  property  is  12,000/.  I  think  that 
the  sum  which  I  ought  to  give,  as  near  as  I  can  form  a  judgment 
upon  it,  with  reference  to  all  the  facts  of  the  case,  is  15007.  I  shall 
allot  600/.  to  the  owners,  and  for  this  reason,  because  their  property 
was  engaged ;  and  also,  for  another  and  obvious  reason,  that  unless  I 
encourage  the  owners  of  steamers  that  are  able  to  perform  the  most 
efficient  services,  it  may  follow,  and  this  has  often  been  suggested  to 
the  court,  that  orders  will  be  given  to  the  masters  of  these  ships, 
that,  except  in  cases  of  saving  life,  they  shall  never  engage  in  any 
salvage  service  at  all.  I  shall  give  400/.  to  the  master,  for  I  think 
that,  the  master  on  all  these  occasions  is  a  person  that  ought  to  be 
justly  encouraged,  because  upon  him  entirely  rests  the  responsibility 
of  employing  the  ship.  He  has  no  right  to  deviate  from  the  usual 
employment  of  the  ship,  except  in  strong  cases  of  urgent  necessity ; 
and  if  he  deviates  from  that  employment  without  sufficient  cause,  he  is 
liable,  and  most  justly  liable.  I  shall  allot  to  the  master  400/.,  and 
the  remaining  500/.,  I  shall  give  to  be  divided  among  the  crew ;" 
and,  where  a  vessel  lying  in  a  dock,  surrounded  by  warehouses,  which 
were  on  fire,  had  been  towed  from  it  by  a  steamer  to  a  place  of 
safety,  the  steamer  was  held  entitled  to  a  salvage  reward  (s) . 

As  to  derelict,  which,  if  no  owner  appears,  becomes  the  property  of 
the  crown,  it  was  formerly  the  settled  practice  of  the  Court  of 
Admiralty  to  give  a  moiety  to  the  finders  as  salvors,  but  in  later 
times  the  reward  has  become  discretionary  (/) . 

In  order  ^.constitute  derelict  it  is  sufficient  that  there  has  been  an 
abandonment  at  sea  by  the  master  and  crew  without  hope  of 
recovery.  A  mere  quitting  of  the  ship,  as  by  jumping,  from  the 
sense  of  imminent  danger,  on  board  another  in  collision  with  her  (u), 
or  for  the  purpose  of  procuring  assistance  from  the  shore,  or  with 
the  intention  of  returning  to  her  again,  is  not  an  abandonment  (x) . 
But  where  a  master  and  crew  left  a  ship  to  save  their  lives,  a  mere 
intention  on  their  part  to  send  a  steamer  to  look  after  the  forsaken 
vessel,  will  not  affect  the  question  (y) . 

Although  the  rule  is  now  deemed  a  flexible  one,  the  Court 
of  Admiralty  inclines  to  a  moiety  as  the  favourite  amount, 


(s)  The  Tecs,  1  Lush.  505.  The  A  If  en,         (x)  The  Aquila,  1  Rob.  37.  The  Barefoot, 

Swab.  189.  14  Jur.  841.     The  Pickioick,  16  Jur.  G69. 

(t)  The  Aquila,  1  Rob.  37.  Welwood's    The  Clarissa,  Swab.  I '29. 

Sea  Laws,  tit.  24.  (y)  The  Coromandd,  Swab.  205. 

(«)  The  Fcnix,  Swab.  13. 
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and  requires  some  peculiar  circumstances  to  displace  it  (z}.  A  ship, 
deserted  by  her  master  and  crew,  was  taken  possession  of  in  a  state  of 
derelict  by  a  sloop  of  war  and  a  transport,  and,  after  great  exertion 
on  the  part  of  both,  was  brought  into  port.  "  In  no  instance,"  said 
Lord  Stowell,  "  except  where  the  crown  alone  has  been  concerned, 
and  where  no  claim  has  been  given  for  a  private  owner,  has  more  than 
one-half  been  decreed  by  way  of  salvage.  As  this  property  is 
valuable,  the  nett  proceeds  of  the  ship,  cargo,  and  freight  amounting 
to  more  than  12,000/.,  there  seems  no  reason  for  going  beyond  this 
rule  upon  the  present  occasion.  I  have  no  doubt  of  allowing  a  moiety ; 
and  the  only  question  then  is,  respecting  the  apportionment  between 
the  salvors,  of  the  sum  so  allotted.  Now,  the  king's  ship  is,  I  think,  to  be 
deemed  the  principal  salvor ;  the  commanding  officer  of  the  ship  having 
presided  on  the  occasion,  and  given  the  necessary  directions  as  to  the 
best  and  most  efficacious  mode  of  saving  the  property ;  but  it  must, 
at  the  same  time,  be  taken  into  consideration,  that  the  chief  part  of 
the  labour  lay  upon  the  crew  of  the  transport.  In  order  to  make  an 
equitable  division  between  the  parties  entitled,  it  appears  to  me  that 
some  reference  should  be  had  to  the  number  of  persons  on  board  each 
of  the  ships.  The  crew  of  the  transport,  it  should  seem,  consisted  of 
thirty-six  men ;  and  though  it  does  not  appear  from  any  evidence  in 
the  cause  what  might  be  the  exact  number  on  board  the  king's  ship, 
yet,  judging  from  the  size  of  the  UEspiegle  (the  sloop) ,  and  from  the 
number  of  hands  usually  allotted  to  vessels  of  the  same  rate  and 
description,  the  probability  is,  that  there  were  from  ninety  to  one 
hundred  and  twenty  men  on  board  that  ship.  Without  entering  into 
any  very  minute  distinctions  upon  this  point,  I  shall  direct  three- 
fourths  of  the  salvage  money  to  be  paid  to  the  commander,  officers, 
and  crew  of  the  sloop  UEspiegle,  and  the  remaining  one-fourth  to  the 
master,  officers,  crew,  and  owner  of  the  transport  vessel "  (a) . 

Rescue  of,  or  at  least  benefit  to  the  distressed  ship  by  the  salvage 
service,  is  an  essential  element  of  the  claim  for  salvage  reward.  It  is 
not  given  for  fruitless  exertions,  however  meritorious  (b) .  But  if  the 
ship  be  finally  rescued,  persons  who  have  unsuccessfully  endeavoured  to 
save  her,  although  they  must  have  failed  in  the  attempt  but  for  the 
more  efficient  exertions  of  others,  may  be  entitled  to  share  their 
recompense  (c) . 

It  is  not  necessary  for  salvors,  in  order  to  maintain  their  rights,  to 
remain  on  board  the  vessel  which  has  received  their  assistance  (d). 

The  salvage  is  to  be  assessed  on  the  value  of  the  property  saved  at 
the  place  where  the  services  of  the  salvors  ended  (e) .  In  applying 
this  rule  to  the  case  of  freight,  which,  unless  under  circumstances 


(z)  L'Esperance,  1  Dods.  46.  The  Blen-  India,  ibid.  406.     The  Edward  Hawkins, 

den  Hall,  ibid.  421.   The  Elliotta,  2  Dods.  1  Lush.  515. 

75.  The  Fortuna,  4  Rob.  194.   The  Effort,  (c)  The  Jonge  Bastiaan,  5  Rob.  322.  The 

3  Hagg.  75.     The  Sarah  Bell,  4  Notes  of  Undaunted,  1  Lush.  90.    The  A tlas,  1  Lush. 

Cases,  146.    The  George  Dean,  Swab.  290.  518. 

The  Inca,  ibid.  370.  (d)  The  Eleanor  a  Charlotta,  1  Hagg. 

(a)  L'Esperance,  1  Dods.  46.  (e)  The  George  Dean,  ibid,  supra. 

(6)  The  Zephyrus,  1  VV.  Rob.  330.    The 
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implying  anew  contract  pro  raid  itineris  peracti  (/)  is  not  due  until 
the  cargo  is  at  the  port  of  destination,  the  Court  of  Admiralty 
proceeds  upon  equitable  principles,  considering  rather  what  ser- 
vice in  respect  of  the  contract  for  freight  has  been  rendered 
than  what  freight  has  been  earned.  And,  therefore,  where  a 
Queen's  ship  fell  in  with  a  barque  utterly  disabled  by  a  hurri- 
cane, on  her  voyage  from  Honduras  to  Falmouth,  and  towed  her 
into  Bermuda,  where  she  was  refitted  at  an  expense  equal  to  her 
whole  freight,  and  afterwards  completed  her  voyage  and  delivered  her 
cargo ;  the  court,  considering  that  a  large  portion  of  the  voyage  had 
been  performed,  and  that  the  entire  benefit  of  so  much,  though 
subject  to  the  expenses,  had  been  preserved  from  immediate  and 
absolutely  total  loss,  awarded  half  of  the  gross  freight  (g) . 

Where  a  part  owner  of  the  salvage  vessel  has  an  interest  in  the 
vessel  salved,  the  co-owners  and  the  master  and  crew  of  the  salving 
vessel  may  sue  for  salvage,  but  the  amount  of  the  share  of  salvage  to 
which  their  part  owner  would  have  been  entitled  had  he  not  been 
interested  in  the  vessel  salved,  must  be  deducted  from  the  amount 
of  salvage,  which  would  otherwise  have  been  recoverable  by  the 
salvors  (h). 


4.  Of  Salvage  by  Chartered  Ships ;  Salvage  Agreements ;  Salvage 
between  Ships  belonging  to  the  same  Owner,  or  engaged  as 
Consorts  in  the  same  Adventure  ;  Salvage  by  Persons  employed  to 
render  other  than  Salvage  Service;  Salvage  of  Ships  damaged 
by  Collision  with  the  Ships  of  those  claiming  from  them  Salvage 
Remuneration  ;  Salvage  by  Licensed  Pilots. 

The  charterer  of  a  ship,  except  under  special  contract  with  the 
owners,  is  not  entitled  to  salvage  for  services  rendered  by  her  crew  to 
another  vessel,  though  he  may  have  a  claim  against  the  owner  for 
delay  and  loss  incurred  (i) . 

The  owners  of  a  ship  are  liable  to  pay  salvage  to  the  crew  of 
another  vessel,  which  has  been  chartered  by  them,  but  where  the 
crews  of  two  ships  belonging  to  the  same  owner  assisted  another 
ship  which  was  not  only  chartered  to  him,  but  of  which  he  appointed 
the  master  and  crew,  and  which  carried  a  cargo  belonging  to  him, 
the  court  refused  salvage  against  the  owners  of  the  chartered 
vessel  (k) . 

Where  two  vessels  sailed  as  consorts,  under  an  agreement,  usual  in 
the  Greenland  fishing  service  and  in  other  voyages,  to  render  mutual 
assistance,  the  court  refused  to  entertain  a  claim  of  salvage  for  ser- 
vices rendered  by  one  to  the  other  (/) .  But  where  an  alleged  cus- 


(/)  See  ante,  p.  385.  (k)  The   Waterloo,  2   Dods.  433.     The 

(g)  The  Norma,  1  Lush.  124.  Maria  Jane,  14  Jur.  857. 

(h)  The  Caroline,  1  Lush.  334.  (Z)  The  Zephyr,  2  Hagg.  43.    The  Mar- 

(i)  The  Alfen,  Swab.  189.  garet,   Kay,  2  Hagg.  48.     The  Waterloo,  2 

Dods.  433.     The  Trdaicncy,  4  Rob.  223. 
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torn,  for  vessels  engaged  in  the  fisheries  to  render  assistance  to  each 
other  gratuitously,  was  set  up  as  an  answer  to  a  claim  for  salvage 
service,  the  vessels  not  having  been  engaged  in  a  joint  adventure,  the 
court,  declining  to  decide  on  the  legality  of  such  a  custom,  pronounced 
for  the  claim  (r) . 

Where  the  crew  of  a  vessel  were  much  reduced  by  deaths  or  sickness, 
another  vessel,  which  had  supplied  the  deficiency  on  the  high  seas  from 
among  its  own  crew,  and  assisted  to  work  her  home,  was  held 
entitled  to  salvage  (s) .  So  also,  where  a  vessel  having  lost  her  master 
by  death,  the  mate  of  another  vessel  took  his  place  (t) . 

Where  the  master  of  a  vessel  in  distress  had  contracted  with  the 
master  of  another  vessel  for  assistance,  for  a  sum  certain,  a  claim  for 
salvage  by  the  latter  was  rejected  (u) .  Such  an  agreement,  if  not 
exorbitant  and  dishonestly  entered  into  by  the  master,  or  obtained 
from  him  by  fraud  (w)  and  compulsion,  will  be  held  binding  by  the 
Court  of  Admiralty,  except,  perhaps,  in  cases  of  inevitable  accident, 
or  occurrences  of  a  nature  so  improbable  that  neither  party  can  be 
supposed  to  have  foreseen  or  contemplated  them  at  the  time  of 
entering  into  the  agreement  (a?) .  But  if  the  salvage  service  becomes 
necessary  in  the  course  of  the  performance  of  an  agreement  for  towage, 
or  the  towage  service  has  ceased  to  be  possible  by  reason  of  tempes- 
tuous weather,  or  unforeseen  or  extraordinary  peril,  and  salvage 
service  be  rendered  by  the  towing  vessel  (y),  the  agreement  will  be 
no  ground  for  refusing  (z)  to  the  towers,  a  salvage  reward — mere 
towage  service  being  confined  to  vessels  which  have  received  no 
damage  (a).  So,  although  a  claim  for  salvage  by  a  person  originally 
engaged  as  a  pilot  will  not  be  favored,  or  a  contract  for  more  than 
mere  pilotage  service  lightly  extended;  services  of  a  salvage  character 
rendered  to  ships  found  by'pilots  going  on  board  of  them  to  be  unsea- 
worthy,  will  not  be  held  compensated  by  mere  pilotage  remunera- 
tion (b). 


(r)  The  Swan,  1  Win.  Rob.  p.  68.  In  the  Rob.  40.  The  Sarah  Jane,  2  W.  Rob.  110. 
case  of  The  Harriet,  1  Win.  Rob.  p.  439,  the  The  Louisa,  2  W.  Rob.  22  ;  and  see  the  17  & 
Court  directed  an  issue  to  the  Court  of  18  Viet.  c.  104.  s.  182,  which  provides  that 
Common  Pleas  to  try  the  question  of  the  every  stipulation  by  which  a  seaman  con- 
existence  of  such  a  custom,  and,  the  verdict  sents  to  abandon  any  right  which  he  may 
being  in  the  affirmative,  pronounced  for  the  have  or  obtain  in  the  nature  of  salvage  shall 
custom.  be  inoperative. 

(5)  The  Roe,  Swab.  84.  (w)  The  Theodore,  ib.  351. 

(t)  The  Janet,  Mitchell,  ib.  111.  (*)  The  Helen  and  George,  ib.  368. 

(«)  The    Mulgrave,  2    Hagg.    77.      The         (y)  The  Betsey,  2  W.  Rob.  172.      True 

Betsey,  2  W.  Rob.  167.    The  TrueBlue.ib.  Blue,  2  Wm.  Rob.  179. 
176.    The  Repulse,  ib.  396,    The  Graces,        (z)  The   William,  cited  in   the  Betsey, 

2Wm.  Rob.  294.     The  Henry,  15  Jur.  183.  2  Win.  Rob.  172.     The  Isabella,  2  Hagg. 

The  Samuel,  ib.  407.    The  Minnehaha,  1  428.     The  Princess  Alice,  3  Wm.  Rob.  138. 

Lush.  335,  S.  C.     Ward  v.  McCorkill,  15,  The  London  Merchant,  3  Hagg.  324.     The 

Moo.    P.C.  C.,    133.      The   master   of   the  Reward,  1   W.   Rob.  174.     The    Galatea, 

vessel  rendering  assistance  has  power  in  these  Swab.  349.     The  Saratoga,   1   Lush.   318. 

cases  to  bind  his  own  interest  and  that  of  his  The   Albion,   ibid  282.     The   Minnehaha, 

employers,  but  his  agreement  will  not  bind  ibid.  335. 

the  crew  unless  they  concur  in  it.     Such  a         (a)  The  Reward,  1  Wm.  Rob.  174. 
bargain  would  be  contrary  to  principle,  as         (b)  The  Jonge  Andries,  Swab.  226;  S.  C. 

tending  to  deprive  salvors  of    their   usual  in  P.  C.     Halsey  v.  Albertuszen,  11   Moo. 

motive  to  enterprise.    The  Britain,  1   W.  P.  C.  C.  813. 
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It  is  a  settled  doctrine  of  the  Court  of  Admiralty  that  no  pilot  is 
bound  to  go  on  board  a  vessel  in  distress  to  render  pilot  service,  for 
mere  pilotage  reward.  If  a  pilot,  being  told  he  would  receive  pilotage 
only,  refused  to  take  charge  of  a  vessel  in  that  condition,  he  would 
be  subjected  to  no  censure  ;  and  if  he  did  take  charge  of  her,  he 
would  be  entitled  to  a  salvage  remuneration  (d) . 

A  tug  under  contract  to  tow,  is  generally  bound  to  obey  the  orders 
of  the  pilot  in  charge  of  the  ship  towed  (e),  and  if  in  so  doing  or  by 
reason  of  extraordinary  and  unforeseen  peril,  the  tug  incurs  risk, 
and  performs  service  not  within  the  scope  of  its  original  engage- 
ment, or  sustains  damage — its  owners  are  entitled  to  salvage  reward 
and  to  compensation  for  such  damage  (/).  But  a  tug  will  not  be 
entitled  to  salvage  or  compensation  for  damage  if  her  difficulties 
and  those  of  the  vessel  in  tow,  are  brought  about  by  negligence  or 
want  of  reasonable  skill  on  the  part  of  the  tug. 

If  it  should  appear  that  an  agreement  has  been  made  for  the 
salvage  of  the  ship  irrespective  of  the  cargo  on  board  at  the  time, 
all  salvage  remuneration  will  be  refused  (^).  But  loose  conversations 
at  the  commencement  of  the  service,  and  before  its  extent  could  be 
known,  will  not  be  considered  conclusive  of  the  merits  of  the  case, 
or  the  amount  of  the  award  (h) . 

If  a  hired  transport,  under  the  care  of  a  master  appointed  by  the 
owner,  be  brought  into  difficulty  in  the  execution  of  a  service  in 
which  men-of-war  and  transports  are  associated,  a  man-of-war  is 
bound,  if  it  be  in  his  power,  to  extricate  the  transport,  and  can  have 


(d)  The  Frederick,  1  W.  Rob.  Rep.  16. 
The  Elizabeth,  8  Jur.   365.     The  Joseph 
Harvey,  1  Rob.  308.     The  City  of  Edin- 
burgh,   2  Hagg.   333.     The   Industry,    3 
Hagg.  203.    The  Hebe,  2  W.  Rob.  246. 

(e)  The  Saratoga,   1   Lush.   318.     The 
Minnehaha,    ibid,   335  ;    S.    C.    Ward  v. 
M'Corkill,  15  Moo.  P.  C.C.  133. 

(/)  The  Saratoga,  1  Lush.  318.  The 
Minnehaha,  ibid,  335 ;  S.  C.  Ward  v. 
M'Corkill,\5  Moo.  P.  C. C.  133.  "  When," 
said  Lord  Kingsdown,  delivering  the  judg- 
ment of  the  Judicial  Committee  of  the  Privy 
Council,  "  a  steam-boat  engages  to  tow  a 
vessel  for  a  certain  remuneration  from  one 
point  to  another,  she  does  not  ivarrant  that 
she  will  be  able  to  do  so,  and  will  do  so 
under  all  circumstances  and  at  all  hazards, 
but  she  does  engage  that  she  will  use  her 
best  endeavours  for  that  purpose,  and  will 
bring  to  the  task,  competent  skill  and  such 
a  crew,  tackle,  and  equipments  as  are 
reasonably  to  be  expected  in  a  vessel  of  her 
class.  She  may  be  prevented  from  fulfilling 
her  contract  by  a  vis  major,  by  accidents 
which  were  not  contemplated,  and  which 
may  render  the  fulfilment  of  her  contract 
impossible,  and  in  such  case,  by  the  general 
rule  of  law,  she  is  relieved  from  her  obliga- 
tions. But  she  does  not  become  relieved 


from  her  obligations  because  unforeseen  diffi  - 
culties  occur  in  the  completion  of  her  task, 
because  the  performance  of  her  task  is  inter- 
rupted or  cannot  be  completed  in  the  mode 
which  was  originally  intended,  as  by  the 
breaking  of  the  ship's  hawser.  But  if  in  the 
discharge  of  this  task,  by  sudden  violence  of 
wind  or  waves,  or  other  accidents,  the 
ship  in  tow  is  placed  in  danger,  and  the  tow- 
ing vessel  incurs  risks  and  performs  duties 
which  were  not  within  the  scope  of  her  ori- 
ginal engagement,  she  is  entitled  to  addi- 
tional remuneration  for  additional  services, 
if  the  ship  be  saved,  and  may  claim  as  a 
salvor  instead  of  being  restricted  to  the  sum 
stipulated  to  be  paid  for  mere  towage.  Whe- 
ther this  larger  remuneration  is  to  be  consi- 
dered an  addition  to  or  in  substitution  for  the 
price  of  towage  is  of  little  consequence  prac- 
tically. The  measure  of  the  sum  to  be 
allowed  as  salvage  would  of  course  be  in- 
creased or  diminished  according  as  the  price 
of  the  towage  was  or  was  not  included  in  it. 
In  the  cases  on  this  subject,  the  towage  con- 
tract is  generally  spoken  of  as  "  superseded 
by  the  right  to  salvage." 

(g)  The  Westminster,   1  Wm.    Rob.  p. 
221). 

(h)  The  Salacia,^  Hagg.  262. 
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no  claim  in  the  nature  of  salvage  for  the  performance  of  his  duty  (b). 
So  also,  if  part  of  the  crew  mutiny,  and  obtain  a  temporary  posses- 
sion of  the  ship,  and  another  part  afterwards  attack  and  overpower 
the  mutineers,  and  recover  the  ship,  the  latter  cannot  maintain  a 
suit  for  salvage,  because  their  conduct,  though  meritorious,  is  only 
the  performance  of  a  duty  incumbent  on  them  (c). 

The  Court  of  Admiralty  was  at  all  times  reluctant  to  permit  a 
claim  for  salvage  to  be  engrafted  on  a  claim  for  damage  (d) .  And 
the  provision  of  the  Merchant  Shipping  Act  Amendment  Act, 
1861  (e),  which  renders  it  the  duty  of  colliding  vessels  to  assist  each 
other,  and  deprives  them  of  all  remedy  for  damage  sustained,  should 
they  fail  to  do  so,  may  now  probably,  except  under  very  special  cir- 
cumstances, be  held,  a  peremptory  bar  to  such  claims. 


5.  Of  Salvage  by  the  Crews  of  the  Royal  Navy,  and  by  Licensed 

Pilots. 

But  although  by  the  law  of  England  there  is  an  obligation 
upon  King's  ships  to  assist  the  merchant  vessels  of  this  country,  still 
a  King's  ship  may  be  entitled  to  an  adequate  reward  for  services  per- 
formed by  her  (/). 

In  the  case  of  the  Lustre  (g),  value  1,1  OO/.,  to  the  assistance  of 
which,  on  the  application  of  her  owners,  his  Majesty's  steamer  Dee 
had  been  despatched,  by  order  of  the  admiral  at  Portsmouth, 
"  upon  the  express  stipulation  and  condition  that  the  owners  and 
underwriters  would  be  answerable  for  the  payment  of  the  stores  ex- 
pended or  damaged," — it  was  alleged,  that  this  stipulation  barred 
the  officers  and  men  from  all  claim  to  salvage.  Sir  John  Nicholl  said, 
"  It  is  a  mistake  to  suppose  that  the  public  force  of  the  country 
is  to  be  employed  gratuitously  in  the  service  of  private  individuals, 
merely  to  save  them  from  expense.  These  government  steam-vessels 
are  kept  for  the  public  service,  and  the  officers  in  command  cannot 
employ  them  in  the  service  of  individuals,  and  thus  risk  the  public 
property,  without  authority,  or  an  indemnity  for  all  expense  and 
damage.  Here  there  was  a  stipulation  given,  upon  the  admiral  at 
Portsmouth  allowing  the  Dee  to  be  so  employed ;  but  it  has  nothing  to 
do  with  a  reward  for  personal  service ;  it  was  never  so  intended,  and 
cannot,  on  principle,  be  so  maintained.  There  might  in  the  service 
have  been  a  great  exposure  of  life,  and  there  was  much  of  risk  and 
labour.  Why  are  officers  and  crews  to  hazard  their  lives  or  undergo 
labour  to  save  the  owners  of  merchant  ships  from  the  expense  of 
hiring  private  steamers,  or  resorting  to  other  means  ?  I  am  clearly 
of  opinion,  that  officers  and  men  so  employed,  and  who  perform 


(6)   The    Belle,   1   Edw.    66.    See  also  (e)  25  &  26  Viet.  c.  63,  s.  33. 

the  Francis  and  Eliza,  2  Dods.  115.  (/)    Mary   Ann,    1    Hagg.      158.    The 

(c)  Governor  Raffles,  King:,  2  Dods.  14.  Clifton,  3  Hagg.  117. 

(d)  The  Sappho,  Swab.  242".  (0)   3  Hagg.    15 
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essential  service,  are  entitled  to  reward  as  much  as  in  the  case  of 
recapture.  In  that  description  of  cases  they  receive  less  than  the 
law  gives  to  privateers  ;  so  here,  the  condition  to  reimburse  all  ex- 
penses in  case  of  damage,  is  a  reason  for  a  less  reward  than  when  a 
steamer  goes  out  on  private  risk  and  enterprise.  The  only  ques- 
tion is,  the  quantum  :  100/.  is  as  little  as  I  can  give,  and  the  ex- 
penses/' 

In  a  subsequent  case  (/*)  of  salvage,  by  a  government  steamer  and 
two  hundred  men,  it  appeared  that  the  Ewell  Grove  was  in  extreme 
danger  on  a  shoal  off  Jamaica,  where  she  had  been  for  three  days, 
when  signals  of  distress  brought  the  steamer  to  her  assistance.  In 
about  eight  hours  afterwards,  the  Ewell  Grove  was  moored  in  safety, 
and  on  the  next  morning  towed  into  Carlisle  Bay.  The  court  on  a 
value  of  6,000/.,  gave  1,200/.  and  costs. 

And  in  another  case  (i) ,  Dr.  Lushington  decreed  that  for  personal 
risk  and  labour  encountered  in  a  salvage  service,  the  officers  and 
crews  of  King's  ships  were  entitled  to  remuneration  upon  the  same 
footing  as  other  salvors. 

But  upon  this  subject  it  is  now  provided,  by  the  "  Merchant  Ship- 
ping Act,  1854,"  that  in  case  of  salvage  services  rendered  by  any 
ship  belonging  to  her  Majesty,  no  claim  shall  be  allowed  for  any  loss, 
damage,  or  risk  thereby  caused  to  such  ship,  or  to  the  stores,  tackle, 
or  furniture  thereof,  or  for  the  use  of  any  stores  or  other  articles 
belonging  to  her  Majesty,  supplied  in  order  to  effect  the  salvage  ser- 
vice, or  for  any  other  expense  or  loss  sustained  by  her  Majesty  by 
reason  of  such  services  (k) ;  and  that  no  claims  for  such  services  shall 
be  adjudicated  upon  without  the  consent  of  the  Admiralty  (/). 

The  Act  contains  various  provisions  respecting  the  ascertaining, 
before  consular  officers  or  Vice-Admiralty  Courts  abroad,  the  amount 
of  security  to  be  given  to  salvors,  when  salvage  services  have  been 
rendered  by  the  commander  or  crew  of  her  Majesty 's  ships,  and  for  the 
payment  of  the  salvage  to  be  allowed  by  the  High  Court  of  Admiralty 
of  England,  or  Vice- Admiralty  Courts,  or  agreed  upon  by  the  master 
and  the  salvors  (m) . 

The  bond  to  be  given  for  this  purpose  is  binding  on  the  owners  of 
the  ship,  freight,  and  cargo,  for  the  salvage  adjudged  to  be  payable  in 
respect  of  them  (n). 

On  execution  of  the  bond  by  the  master,  and  delivery  thereof  by 
him  to  the  salvor,  the  right  of  the  salvor  to  detain  or  retain  posses- 
sion of  the  ship,  cargo,  or  property  ceases  (o). 

Salvors  who  elect  not  to  proceed  under  the  Act  shall  have  no  power 
to  detain  the  ship,  &c.,  but  may  proceed  for  the  enforcement  of  their 
salvage  claims  as  if  the  Act  had  not  passed  (p). 

(h)  TheEicM  Grove,  3  Hagg.  209.  (m)  Sects.  486— 490. 

(i)  The    Wilson,  1    W.  Rob.   Rep.  172.         (n)  Sect.  491. 
See  also  Earl  of  JEglinton,  Swab.  7.  (o)  17  &  18  Viet.  c.  104,  s.  488. 

(k)  17  &  18  Viet.  c.  104,  s.  484.  (p)  Sect.  110. 

(I)  17  &  18  Viet.  c.  104,  s.  484. 
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6.  Of  the  Apportionment  of  Salvage  Reward  among  those  engaged  in 

the  Salvage  Service. 

The  apportionment  of  salvage  among  the  persons  engaged  in 
the  salvage  service,  and  the  nature  and  amount  of  service  which 
establish  a  title  to  share,  often  give  rise  to  questions  of  considerable 
difficulty.  The  general  principle  is,  that  all  shall  share  in  the  reward 
who  have  contributed  to  the  safety  of  the  property  upon  which  it  is 
assessed  (v). 

The  Baltimore,  laden  with  a  valuable  cargo,  in  a  voyage  from 
Liverpool  to  Baltimore,  in  America,  and  being  reduced  by  tempes- 
tuous weather  to  a  state  of  helpless  distress,  by  damage,  and  by  the 
illness  and  exhaustion  of  her  crew,  fell  in  with  the  Rapid,  a  post- 
office  packet.  The  captain  of  the  packet  having,  at  their  earnest  soli- 
citation, taken  the  American  master  and  crew  on  board  his  ship, 
inquired  of  his  own  officers  and  company  whether  they  were  inclined 
to  volunteer  their  services,  and  endeavour  to  save  the  vessel  and 
cargo.  With  the  exception  of  one  man,  they  all  expressed  their  rea- 
diness for  the  service ;  and  the  mate  and  ten  of  the  packet's  crew  were 
sent  on  board  the  Baltimore,  taking  with  them  a  supply  of  the  neces- 
sary articles  for  the  use  of  that  vessel,  and  succeeded  in  bringing  her 
in.  The  value  of  the  property  saved  was  1,900/.  In  a  suit  for  sal- 
vage, an  exclusive  right  was  set  up  by  the  mate  and  his  companions, 
who  went  on  board  the  Baltimore,  and  a  claim  of  participation  was 
made  by  the  captain  and  the  remainder  of  the  crew,  and  also  by  the 
owners  of  the  packet,  in  respect  of  stores  supplied  to  the  distressed 
ship.  The  value  of  the  property  saved  was  about  1,9007.  Lord 
Stowell,  after  awarding  800/.  for  salvage,  said,  "  The  next  question 
is,  amongst  whom,  and  in  what  proportion,  this  sum  shall  be  divided  ? 
There  can  be  no  doubt  whatever,  that  the  claim  of  the  captain  of  the 
Rapid  is  well-founded,  for  he  is  the  life  and  soul  of  the  whole  busi- 
ness. His  right  to  reward  is  indisputable ;  and  I  shall  give  him  the 
sum  of  100/.,  to  which  I  think  he  is  justly  entitled,  as  a  sort  of  flag  - 
eighth.  With  respect  to  the  contest  between  those  who  went  aboard 
the  Baltimore,  and  became  the  immediate  instruments  of  preserving 
her,  and  those  who  remained  on  board  their  own  ship,  I  confess  I 
can  see  no  sufficient  ground  for  making  a  distinction  between  them, 
and  consider  it  but  fair  to  hold  that  they  are  all  equally  entitled  to 
be  rewarded.  All  of  them,  it  is  true,  did  not  go  on  board  the  Bal- 
timore ;  but  they  were  all  (with  one  exception)  ready  to  do  so,  and  a 
selection  of  part  of  them  became  necessary,  which  was  accordingly 
made — and,  I  have  no  doubt,  properly  made — by  their  commander. 


(v}  See  the  case  of  the  Neptune,  where  it  of  benefit  to  the  distressed  ship.     The  -&ep- 

appeared,  that  of  two  sets  of  salvors,  one  set  tune,  1  W.  Rob.   Rep.  297.      The  owner  of 

did  nothing   but  mischief,   and    the  Court  a  saving  ship  is  not  entitled   to  the  share 

dismissed  their  claims,  awarding  remunera-  which  is  payable  to  his  apprentice.     Colum- 

tion  to  the  other  set,  whose  services  had  been  line,  2  W.  Rob.  186. 
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As  all  of  them  concurred  in  their  readiness  to  go,  they  are  all  equally 
deserving  of  reward.  It  must  be  admitted  that  the  mate  is  entitled 
to  a  considerable  reward  for  the  services  he  performed,  and  I  shall 
therefore  give  him  80/.  The  rest  I  shall  distribute  equally  amongst 
the  crew  of  the  packet,  with  the  exception  of  the  man  who  refused 
his  services ;  and  his  share,  under  the  circumstances,  ought  to  be 
given  to  the  carpenter,  in  addition  to  his  own  share.  With  respect  to 
the  claim  of  the  owners  of  the  packet,  they  are  certainly  entitled  to 
receive  the  value  of  the  sails  and  stores  which  were  supplied  from 
their  vessel,  and  also  the  amount  of  any  other  loss  or  expense  which 
they  may  have  fairly  incurred  "  (w) . 

In  a  case  before  cited  (#),  it  appeared  that  his  Majesty's  ship  Thetis, 
employed  in  bringing  specie  from  South  America,  sailed  from  Bio  de 
Janeiro  on  the  4th  of  December,  1830,  and  was  wrecked  on  the  5th 
off  Cape  Frio,  when  she  drifted  into  a  cove  surrounded  by  high  rocks, 
and  sank,  with  treasure  to  the  amount  of  about  810,000  dollars. 
When  the  news  of  this  disaster  reached  Bio,  Admiral  Baker,  the 
commanding  officer  of  the  British  squadron  on  that  station,  pro- 
ceeded to  the  spot,  surveyed  the  localities,  collected  all  the  informa- 
tion that  could  be  obtained,  and  stationed  a  vessel,  the  Algerine,  to 
guard  the  wreck.  On  his  return  to  Bio,  the  possibility  of  reco- 
vering any  part  of  the  property,  engaged  Admiral  Baker's  attention. 
The  subject  excited  general  interest  at  Bio,  among  the  British  officers 
and  others,  and  particularly  in  the  mind  of  Captain  Dickinson,  who 
formed  plans  and  constructed  models  for  that  purpose.  Captain 
Dickinson  submitted  these  plans  and  models  to  Admiral  Baker,  or  he 
was  sent  for  and  consulted  by  the  admiral,  and  was  eventually  ap- 
pointed by  the  admiral  to  undertake  the  recovery  of  the  stores  and 
specie.  On  the  24th  of  January,  two  months  after  the  accident,  and 
one  month  after  the  purpose  of  recovering  the  stores  and  specie  had 
been  entertained,  and  the  means  devised  in  communication  with  the 
admiral,  Captain  Dickinson  sailed  from  Bio  de  Janeiro  to  effect  that 
object.  In  the  meantime,  all  the  assistance  that  could  be  afforded 
by  concerted  measures  had  been  supplied.  Stores  and  men  had  been 
furnished  from  other  ships.  Two  vessels  were  put  under  Captain 
Dickinson's  command.  A  net  to  inclose  the  cove,  and  a  suspension 
cable,  had  been  proposed  by  the  admiral,  and  constructed  from  the 
public  stores ;  and  other  things,  to  a  small  amount  at  least,  had  been 
procured  at  the  admiral's  cost.  There  was  much  dispute  as  to  whom 
the  merit  of  particular  contrivances  and  inventions  used  in  the  service 
was  due ;  but  it  was  clear,  that  the  admiral  had  done  every  thing 
that  an  active  and  intelligent  commander  could  do  to  promote  and 
forward  the  enterprise,  and  that  Captain  Dickinson,  by  his  ingenuity 
and  exertions,  fully  justified  the  choice  which  had  been  made  of  him 
as  the  dux  facti,  or  person  to  whom  the  immediate  command  of  the 
enterprise  was  entrusted. 


(w>)  The  Baltimore,  2  Dods.  132.    The        (a?)  3  Hagg.  14,  ante,  563. 
Charlotte,  Wylie,  2  \V.  Rob.  400. 
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A  large  amount  of  treasure  was  recovered ;  and  the  question  was 
whether  the  admiral  or  Captain  Dickinson  was  to  be  considered  as 
the  principal  salvor,  and  whether  the  former  could  be  considered  to 
have  rendered  such  effective  assistance  as  would  entitle  him  to  claim 
anything  in  the  character  of  salvor. 

"  Salvage,"  said  Sir  John  Nicholl,  "  in  its  simple  character,  is  the 
service  which  those  who  recover  property  from  loss  or  danger  at  sea 
render  to  the  owners,  with  the  responsibility  of  making  restitution, 
and  with  a  lien  for  their  reward.  It  is  personal  in  its  primary 
character,  at  least,  and  those  who  are  so  employed  in  the  service  are 
those  whom  the  law  considers  as  standing  in  the  first  degree  of 
relation  to  the  property  and  to  the  proprietors.  This  is  necessary  for 
the  protection  of  the  owner,  who  ought  not  to  be  burthened  with 
artificial  claims,  and  it  is  the  natural  mode  of  tracing  effects  to  their 
efficient  causes  :  for  by  whom  can  the  service  be  said  to  be  ostensibly 
performed,  but  by  those  who  recover  the  thing ;  and  on  whom  can 
the  duty  of  restoring  it  lie,  but  on  those  who  actually  regain  the 
possession  ?  These  are  the  principles  by  which  the  Court  proceeds  in 
compelling  restitution,  when  necessary,  or  in  assigning  a  reward.  It 
looks  primarily  to  the  actual  salvor,  and  has  uniformly  rejected  all 
claims  founded  on  prerogative  rights,  as  of  the  Lord  High  Admiral 
in  former  times,  of  lords  of  manors,  of  magistrates,  and  of  flag-officers, 
except  with  reference  to  assistance  substantially  and  beneficially 
afforded.  Captain  Dickinson  stands  indisputably  in  the  character  of 
actual  salvor,  but  his  claim  rests  upon  some  averments  that  are  not,  in 
my  view  of  the  case,  agreeable  to  the  facts.  He  says,  he  was  entirely 
dependent  on  his  own  skill  and  resources,  and  was  in  effect  wholly 
uncontrolled  in  the  direction  of  the  salvage  service,  and  never  received 
from  the  admiral  instructions  in  what  manner  the  treasure  was  to  be 
recovered.  So  far  as  it  is  meant  to  represent  his  acts  as  entirely 
independent  of  the  admiral,  I  must  say  the  log,  and  the  journal,  and 
his  own  correspondence  describe  a  service  of  a  very  different  kind. 
The  history  of  his  appointment  and  recalls,  the  demand  for  supplies 
of  naval  stores,  the  compliance  with  those  demands  on  the  responsi- 
bility of  the  admiral  when  necessary,  the  constant  communication,  if 
not  submission,  of  all  his  plans  and  intentions  for  the  admiral's 
approbation  and  sanction,  and  the  entire  want  of  means  to  effect  the 
service  by  his  own  resources  alone,  bespeak  a  case  quite  at  variance 
with  this  averment,  and  quite  out  of  the  ordinary  class  of  independent 
and  individual  service. 

"  It  is  alleged  also  on  his  behalf, '  that  there  is  no  principle  of  con- 
structive assistance  in  civil  salvage,  and  that  no  admiral  or  com- 
manding officer  of  a  station,  not  being  an  actual  salvor,  but  merely 
by  virtue  of  such  command,  has  any  right  to  claim  to  share  in  the 
salvage  earned  by,  and  awarded  to,  a  ship  belonging  to  such  station/ 
There  is  no  difficulty  in  acceding  to  this  proposition,  as  expressed  in 
these  terms.  What  is  earned  by  or  awarded  to  a  ship,  will  not  be 
disturbed  by  secret  constructive  claims ;  but  that  will  not  exclude  a 
claim  from  being  propounded  on  behalf  of  an  admiral  on  special 
grounds  of  extensive  contribution  of  assistance  :  and  in  regard  to  the 
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description  of  the  admiral's  service  in  this  case,  as  mere  constructive 
assistance,  I  think  it  went  much  beyond  that,  and  what  is  proposed 
as  the  test  of  that  principle,  the  performance  of  mere  official  duties. 
I  shall  not  undertake  to  define  precisely  what  that  line  is,  nor  shall 
I  enter  into  a  scrupulous  examination  of  what  such  an  officer  might 
be  required  to  do  in  other  cases.  The  services  which  Admiral  Baker 
represents  himself  to  have  performed,  beyond  the  disputed  merit  of 
originating  and  directing  the  service,  are,  that  he  furnished  men  and 
stores  from  the  ships  on  his  own  responsibility,  and  procured  some 
things  at  his  own  cost  and  credit.  It  is  objected,  however,  that 
Admiral  Baker  made  no  considerable  advances  till  the  adventure  had 
become  productive ;  but  it  is  admitted  that  he  authorized  Captain 
Dickinson  to  procure  some  articles  to  the  amount  of  100/.,  and  we 
may  infer  from  this  admission  what  he  was  disposed  to  do  if  neces- 
sary. It  was  material  also,  as  indicating  the  general  understanding 
of  the  parties  on  this  subject.  The  admiral  also  made  insurances, 
and  kept  up  a  correspondence  with  the  underwriters  in  this  country, 
and  with  the  Admiralty;  and  it  does  not  appear  to  me  that  he 
obtained  from  either  any  funds  or  assurance  of  indemnity.  The 
letters  from  the  Admiralty  of  the  19th  of  February,  and  llth  of 
August,  1831,  have  been  exhibited ;  and  they  imply  that  Admiral 
Baker  was  considered  by  the  Admiralty  as  intimately  connected  with 
the  operations ;  they  refer  him  very  much  to  his  own  judgment  and 
discretion  as  to  what  might  be  proper  to  be  done,  saving  only,  says 
the  latter  despatch,  '  that  the  public  were  not  to  be  put  to  any  expense 
by  the  endeavours  to  save  the  treasure,  beyond  the  use  of  the  ships 
and  crew,  when  the  service  would  admit  of  it/  This  letter  alone,  if 
it  were  necessary  to  rely  upon  it,  would,  I  think,  be  almost  sufficient 
to  give  a  special  character  to  this  service.  It  invests  it,  as  to  the 
salvors,  with  some  degree  of  public  authority,  and  imposes  on  the 
admiral  the  responsibility  of  doing  what  was  proper,  with  very  little 
assistance  or  direction  either  from  the  underwriters,  representing  the 
owners,  or  the  Government ;  I  think,  that  the  responsibility  was  very 
beneficially  discharged.  Had  there  been  any  intrusion  on  the  rights 
or  interests  of  the  owners  in  this  act  of  the  Government,  it  might 
have  been  a  good  ground  of  objection  on  their  part,  and  might  have 
affected  the  whole  question;  but  the  contrary  was  the  fact.  The 
underwriters  were  in  communication  with  the  Admiralty,  and  appear 
to  have  been  privy  to  all  that  was  done.  If,  then,  admirals  can  be 
entitled  at  all,  for  anything  but  mere  personal  presence  and  exertion, 
it  must  be  for  such  services  as  these,  which  were  infinitely  more 
conducive  to  the  success  than  the  admiral's  own  personal  presence 
could  in  this  instance  have  been.  The  case  of  the  Aquila,  which  has 
been  so  much  relied  on,  seems  to  admit  that  some  services  might 
have  entitled  even  a  magistrate,  though  it  is  not  said  what  they 
should  have  been.  It  would  be  saying  nothing  to  require  personal 
service ;  since,  then,  such  persons  would  not  be  distinguished  from 
any  other.  The  exception  supposed  in  th£,t  case  is,  in  my  judgment, 
very  applicable  to  the  present,  as  authority  for  what  I  am  disposed, 
on  the  effect  of  general  principle  alone,  to  hold,  and  on  these  obser- 
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vations  I  shall  pronounce  that  Admiral  Baker  is  entitled  to  share  as 
having  contributed  effective  assistance ;  and  deeming  it  expedient,  in 
a  case  of  novelty,  to  act  as  far  as  I  am  able,  on  rules  and  principles 
established  in  analogous  cases,  and  thinking  that  the  proportion 
allowed  in  other  civil  cases  will  not  be  unfit  to  be  applied  to  this,  I 
shall  adopt  the  rule  of  the  prize  proclamation/5 

This  case  was  one  of  extraordinary  service,  requiring  great 
resources,  much  previous  preparation  and  assistance,  without  which 
the  personal  exertions  of  the  actual  salvors  could  have  produced 
no  beneficial  result.  It  must  be  considered  rather  as  an  exception 
to  the  general  rule — that  those  only  who  were  actually  occupied 
in  effecting  a  salvage  service  are  entitled  to  share  in  a  salvage 
remuneration. 

The  ship  Vine  (#),  in  distress  near  the  Needles,  was  assisted  for 
three  days  and  nights,  and  finally  towed  into  Portsmouth  by  thirty 
sailors,  eight  of  whom  were  employed  on  the  Coast-Guard  Service, 
under  the  command  of  Lieutenant  Porter,  R.N.,  who  did  not  accom- 
pany them.  A  separate  claim  of  salvage  being  made  for  this  officer, 
it  was  alleged  on  his  behalf,  ' '  that  his  men  "  had  proceeded,  under 
his  directions,  in  the  revenue  galley  to  the  assistance  of  the  vessel, 
that  he  gave  them  instructions,  and  also  sent  off  a  pilot  boat  to  aid 
their  exertions. 

Lord  Stowell  said,  "  In  this  case  what  did  Lieutenant  Porter  do  ? 
He  permitted  the  men,  under  his  command,  to  perform  with  the 
boats  a  salvage  service ;  and  on  the  ground  of  policy  I  think  that 
officers  of  the  Preventive  Service  should  suffer  their  boats  to  assist 
vessels  in  distress ;  but  such  a  permission  may  have  its  inconveniences, 
and  it  may  sometimes  be  a  matter  at  least  for  consideration,  how  far 
the  men  employed  in  protecting  the  revenue  ought  to  be  allowed 
to  quit  the  particular  service  for  which  they  are  engaged.  The 
nature  and  duties  of  this  arduous  service  are  a  sufficient  reason  for 
Lieutenant  Porter  not  going  out  in  person  with  assistance  to  this 
vessel :  but  to  acknowledge  him  as  a  salvor  would  be  to  introduce  a 
sort  of  prize  principle  very  inapplicable  to  cases  of  this  description. 
In  cases  of  prize,  a  commander  on  shore,  if  the  capture  takes  place 
within  the  limit  of  his  station,  is  considered  as  the  manager  of  the 
whole  transaction,  and  the  property  being  condemned,  he  is  entitled 
to  his  proportion ;  but  in  questions  of  salvage  the  Court  must  not 
act  upon  the  same  liberality  of  principle  that  belongs  to  prize  cases. 
Here  all  is  to  be  paid  out  of  the  pockets  of  the  British  owner ;  he 
alone  is  to  pay  all  demands.  The  application,  I  repeat,  is  novel,  and, 
in  dismissing  it,  I  go  as  far  as  I  can  in  allowing  Lieutenant  Porter 
his  expenses." 

And  voluntary  agreements  entered  into  between  the  officers  and 
crew  of  a  Queen's  ship,  or  of  any  other  ship,  and  the  master  or  other 
person  in  charge  of  a  ship,  whereby  the  salvors  agree  to  abandon  their 
lien  upon  the  ship  or  other  property  salved,  and  to  abide  the  decision 


(x)  The  Vine,  -2  Hagg.  2. 
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of  a  Court  of  Admiralty  on  their  claims,  taking  security  on  that 
behalf  to  such  amount  as  may  be  agreed  on,  shall,  as  in  the  case  of 
bonds  given  to  officers  of  her  Majesty's  ships,  be  binding  on  the  ship, 
freight,  and  cargo  salved,  and  adjudicated  upon  and  enforced  in  the 
same  manner  (y) . 


7.  Of  Salvage  for  Preservation  of  Life. 

Formerly,  if  the  preservation  of  life  could  be  connected  with  the 
preservation  of  property,  whether  by  accident  or  not,  the  Court  of 
Admiralty  took  notice  of  it,  but  had  no  original  power  of  remune- 
rating for  the  mere  preservation  of  life,  which  was  left  to  private 
bounty  (z). 

In  a  suit  (a)  for  salvage  by  two  fishing  smacks  against  the  Ardin- 
caple  steam- packet,  it  appeared  that  the  Ardincaple  sailed  from  Leith 
on  her  voyage  to  Newcastle,  with  thirty-two  passengers,  and  a  crew  of 
eight  on  board.  The  weather  soon  became  boisterous,  and  when 
between  Holy  Island  and  Bamburgh  Castle,  a  heavy  sea  struck  the 
vessel,  and  carried  overboard  everything  on  deck.  Seven  seamen, 
including  the  master,  were  drowned,  and  afterwards  two  more  seamen, 
washed  out  of  the  boat  astern,  were  also  drowned.  The  vessel  became 
unmanageable,  and  was  with  great  difficulty,  under  the  directions  of 
a  passenger,  brought  to  an  anchor  within  two  miles  of  a  lee-shore. 
While  in  that  state,  the  sea  breaking  over  her  chimney,  with  main- 
mast and  bowsprit  gone,  she  parted  from  both  her  anchors  and  drove 
out  to  sea.  The  crew,  having  rigged  a  jury-mast,  with  tarpaulins, 
she  made  signals  of  distress  to  several  vessels  at  the  Fern  Islands, 
but  no  vessel  came  out,  except  the  smacks ;  one  of  which  took,  with 
considerable  difficulty,  all  her  passengers  on  board,  and  both  taking 
her  in  tow  brought  her  into  Shields.  Sir  John  Nicholl,  on  a  value 
of  1,265/.,  awarded  350/.  to  the  salvors,  and  said,  "The  smacks  were 
at  anchor,  sheltered  from  the  storm  •  they  went  out  with  great  enter- 
prise and  alacrity  :  one  of  them  even  slipping  her  cable.  The  vessel 
saved  was  in  a  most  perilous  state :  it  is  difficult  to  suppose  one  more 
so.  There  was  also  great  risk  in  taking  the  passengers  out  of  this 
unmanageable  vessel,  for  though  the  storm  had  abated,  the  sea  was 
much  swollen  and  agitated,  and  therefore  a  meritorious  service  was 
performed  in  extricating  them,  the  vessel  being  then  twelve  miles 
from  the  shore. 

"  It  is  true  that  the  ship  and  cargo  are  of  no  great  value,  but  in 
the  case  of  steam-boats,  that  is  not  the  consideration  ;  they  are  a  very 
peculiar  species  of  vessels,  making  large  profits,  and  they  are  not 
merely  to  pay  for  services,  as  if  only  carrying  ballast;  humanity 
requires  that  every  possible  encouragement  in  the  way  of  liberal 


(T/)  17  &  18  Viet.  c.  104,  s.  497.  1  W.  Rob.  331,  but  see  now  ss.  458,  459, 

(2)  The  Aid,  I  Hagg.  156.    TheZephyrug    post. 

(a}  The  Ardincaple,  3  Hagg.  151. 
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reward  should  be  given,  in  order  to  induce  a  prompt  and  efficient 
assistance  to  them,  and  the  reward  must  be  beyond  a  mere  proportion 
of  value  in  ordinary  cases." 

By  the  9  &  10  Viet.,  c.  99,  s.  19,  now  repealed,  salvage  was  made 
payable  for  the  saving  of  life ;  but  that  Act  did  not  prescribe  on  whom 
the  claim  should  be  made,  or  how  the  payment  was  to  be  enforced, 
and  it  does  not  appear  to  have  been  acted  upon  by  the  Court  of 
Admiralty. 

By  the  17  &  18  Viet.,  c.  104,  it  is  provided  that  there  shall  be 
payable  by  the  owners  of  any  ship  or  boat,  stranded  or  otherwise  in 
distress  on  the  shore  of  any  sea  or  tidal  water  within  the  limits  of 
the  United  Kingdom,  to  those  by  whom  the  service  of  saving  the 
lives  of  persons  belonging  to  such  ship  or  boat,  shall  be  rendered  a 
reasonable  amount  for  salvage  and  expenses  (c),  that  salvage  in  respect 
of  the  preservation  of  the  lives  of  any  persons  on  board  such  ship  or 
boat  shall  be  payable  by  its  owners  in  priority  to  all  other  claims 
for  salvage,  and  that  if  the  property  be  insufficient  for  this  purpose, 
and  for  the  payment  of  the  expenses  incurred  in  the  salvage  service, 
the  Board  of  Trade  may  in  its  discretion  award  out  of  the  Mercantile 
Marine  fund  to  the  life  salvors  such  sum  as  it  deems  fit,  in  whole  or 
part  satisfaction  of  the  amount  of  salvage  left  unpaid  (d).  Being  now 
empowered  to  do  so,  the  Court  of  Admiralty  will  always  take  this 
service  into  its  special  consideration  (e) . 

The  salvation  of  life  is  the  most  important  of  all  elements  in 
estimating  the  value  of  a  salvage  service.  Dr.  Lushington,  on  a  value 
of  4,132/.  has  awarded  1,1 80/.  to  the  salvors  of  life,  and  480/.  to  the 
salvors  of  property  (/). 

"Whatever,"  said  the  learned  judge  in  another  case  (g)  " may 
have  been  the  state  of  the  law  before,  the  court  is  now  bound  to 
take  into  its  special  consideration  the  salvation  of  human  life, 
and  to  give  a  corresponding  reward.  An  agreement  between  salvors 
and  the  agent  of  the  salving  ship,  to  leave  the  amount  of  their 
remuneration  to  his  award,  has  been  held  inequitable,  and  not  such 
as  to  absolve  the  Court  of  Admiralty  from  the  duty  cast  upon  it 
by  that  Act  (h),  of  apportioning  an  ascertained  amount  of  salvage 
reward  among  those  who  have  taken  part  in  the  salvage  service  (i) ." 


(c)  17  &  18  Viet.  c.  104,  s.  458.  the  services  have  been  rendered  either  wholly 

(d)  Sect  459.    This  Act  was  held  not  to  or  in  part  in  British  waters." 

authorize  the  Court  of  Admiralty  to  award  (e)  The  Hartley,  Swab.  198.    The  Coro- 

salvage  for  life  on  the  high  seas  at  a  distance  mandel,  ibid.  205. 

of  more  than  three  miles  from  the  shore  of  (/)  The  Eastern  Monarch,  1  Lush.  81. 

the  United  Kingdom.    The  Joannes,  1  Lush.  The  Thomas  Fielden,  32  L.  J.,  R.  M.  and  A. 

182.     See  post,  &c.    But  by  the  24  Viet.  61. 

c.  10,  s.9,  it  is  now  enacted  that  "  All  the  (0)  The  Bartley,  Swab.  180.    The  Coro- 

provisions  of  'The  Merchant  Shipping  Act,  mandel ,  Swab.  205.     The  Joannes,  1  Lush. 

1854,'  in  regard  to  salvage  of  life  from  any  182. 

ship  or  boat  within  the  limits  of  the  United  (K)  Sect.  498. 

Kingdom,  shall  be  extended  to  the  salvage  (i)  The  Enchantress,  1  Lush.  93. 

of  life  from  any  British  ship  or  boat,  where 
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8.  By  whom  and  in  respect  of  what  Interest  Salvage  is  payable. 

With  respect  to  the  parties  liable  to  pay  salvage,  and  the  interest 
in  respect  of  which  it  is  payable,  the  rule  is,  that  the  property 
actually  benefited  is  alone  chargeable  with  the  salvage  recovered.  If 
at  the  time  of  the  salvage  service  the  earning  of  the  freight  has 
commenced,  and  it  be  afterwards  actually  earned,  it  is  liable  to  pay 
salvage  as  well  as  the  ship  and  cargo  (k) . 

A  chartered  ship  at  a  monthly  freight  was  captured  and  recaptured 
on  her  homeward  voyage.  The  owner  and  charterers  having  respec- 
tively laid  claim  to  ship  and  goods  in  the  Admiralty  Court,  restitution 
was  decreed  to  them  on  payment  of  salvage,  which  was  paid  by  the 
charterer  from  the  sale  of  the  goods.  Part  of  the  freight  having  been 
paid,  the  proceeds  of  the  goods  fell  short  of  the  residue,  and  it  was 
held  in  an  action  by  the  shipowner  to  recover  it,  that  he  alone,  in 
respect  of  the  freight,  was  liable  to  the  whole  salvage,  and  that  the 
charterer  might  set  off  the  amount  he  had  paid  for  salvage,  against 
the  shipowner's  demand  for  the  freight  unpaid  (/). 

"  The  principle,"  said  Lord  Ellenborough,  "  upon  which  freight  is 
to  contribute  in  the  case  of  general  average  is,  that  it  was  one  of  the 
things  in  hazard  at  the  time  when  that  sacrifice  which  produced  the 
general  average  was  made,  and  the  principle  upon  which  it  contributes 
in  the  case  of  salvage  is,  that  but  for  the  recapture,  for  which  the 
salvage  is  paid,  it  would  have  been  lost.  Salvage  is  a  compensation 
to  the  salvors,  not  merely  for  the  restitution  of  the  property  which  has 
been  saved  by  them  to  the  prior  owners  (for  that  is  properly  an  act 
of  mere  justice  on  their  part),  but  for  the  risk  and  hazard  incurred 
by  them,  and  for  the  beneficial  service  they  have  rendered  the  former 
owners  in  rescuing  that  property  from  the  danger  in  which  it  was 
involved,  and  the  persons  to  contribute  to  that  salvage  are  the  persons 
who  would  have  borne  the  loss  had  there  been  no  such  rescue,  and 
who,  of  course,  reap  the  benefit  of  that  rescue.  To  form  a  judgment 
who  would  have  borne  the  loss  had  there  been  no  rescue,  and  to 
whom  the  rescue  was  beneficial,  we  must  look  to  the  interest  which 
each  party  had.  The  plaintiffs  had  an  interest  in  the  hull  of  the  ship, 
as  shipowners,  to  the  extent  of  the  value  of  the  ship,  and  they  had 
also  an  interest  in  the  arrival  of  the  ship  at  London  to  the  extent  of 
the  freight,  which  would  have  been  due  to  them  in  that  event,  which 
was  16,145/.  13*.  7d.,  and  the  defendants  were  interested  in  the 
goods  to  the  amount  of  14,35U.  18s.  2d. ;  but  as  the  .ship's  arrival 
would  subject  them  to  the  payment  of  the  16,145/.  13*.  7d.,  the 
loss  by  the  capture  would  have  been  on  the  whole  a  beneficial  event 
to  them,  and  they  of  course  derived  no  advantage,  but  on  the  con- 
trary received  a  prejudice  by  the  event  of  the  rescue.  The  salvage, 


(k)  The  Dorothy,  6  Rob.  98.    The  Progress,  Edw.  210. 
(/)  Cox  v.  May,  4  M.  &  S.  162. 
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therefore,  though  computed  upon  ship  and  cargo,  ought  to  be  borne 
wholly  by  ship  and  freight,  which  is  to  be  received  by  the  shipowners, 
and  the  cargo  ought  to  contribute  nothing.  It  is  very  true  that  by 
this  means  the  freight  is  made  to  bear  that  salvage,  which  was  paid 
to  the  recaptors  in  respect  of  the  cargo  saved,  and  the  shipowner 
has  a  much  higher  salvage  to  pay  than  would  have  been  the  case 
had  the  ship  returned  in  ballast ;  but  as  it  was  in  the  contemplation 
of  all  parties  that  the  ship  was  to  come  home  loaded,  the  shipowners, 
have  no  right  to  complain  of  any  consequence  which  results  from 
what  was  so  contemplated ;  and  if  the  plaintiffs  are  alone  benefited 
by  the  recapture,  they  must  bear  the  whole  amount  of  the  salvage, 
whatever  that  may  be.  They  must,  therefore,  bear  the  whole  of  the 
sum,  2,3121.  Os.  Qd. 


9.  Proceedings  in  Admiralty. 

When  a  well-founded  claim  of  salvage  has  been  entered  in  the 
Court  of  Admiralty,  the  proper  course  to  be  pursued  by  the  defendants, 
in  order  to  save  the  expense  of  further  proceedings,  is  to  tender,  in 
the  first  stage  of  the  course,  by  acts  of  Court,  and  not  personally  and 
verbally,  to  the  claimants,  a  specific  sum  for  the  salvage,  accompanied 
by  an  offer  to  pay  the  costs  incurred.  The  Court  will  then  consider 
of  the  sufficiency  of  the  sum  tendered,  and  if  it  shall  be  thought 
sufficient,  will  make  the  party  who  refuses  the  offer,  liable  not  only 
to  his  own  costs,  but  also  to  the  costs  of  the  other  side,  if  it  shall 
appear  that  the  proceedings  have  been  vexatiously  pursued  (d).  And 
where  a  suit  had  been  commenced  after  a  tender  of  salvage,  which, 
in  the  opinion  of  the  Court,  was  amply  sufficient,  costs  were  given 
against  the  party  by  whom  the  tender  was  refused  (e) . 


10.  Appointment  and  Duties  of  Receivers,  under  17  §•  18  Viet.  c.  104. 

In  the  case  of  valuable  property,  and  numerous  proprietors  and 
salvors,  the  jurisdiction  and  proceedings  of  this  Court  are  admirably 
adapted  to  the  purposes  of  justice.  But  as  the  delay  and  expense 
necessarily  incident  to  the  proceedings  of  a  high  tribunal,  sitting  at 
a  distance  from  the  subject  in  contest,  will  often  be  injurious  to  the 
parties,  the  Legislature  has  endeavoured  to  introduce  a  more  expe- 
ditious and  less  expensive  mode  of  adjustment.  For  this  purpose 
several  provisions  have  been  at  different  times  made  by  the  Legis- 
lature; first,  by  a  statute  passed  in  the  reign  of  Queen  Anne  (/), 
which,  however,  is  confined  to  the  case  of  assistance  rendered  to  ships 


(d)  The    Vrouw  Margaretha,  4  Rob.  103.         (e)  The  Emu,  1  W.  Rob.  Rep.  15. 
See  also  the  E  Leonora  Charlotta,  and  the         (/)  12  Anne,  stat.  2,  chap.  18. 
John  and  Thomas,  1  Hagg.  156,  157. 
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in  distress  by  or  under  the  direction  of  certain  public  officers  and 
persons  therein  mentioned ;  secondly,  by  another  statute  passed  in  the 
reign  of  George  the  Second  (g) ,  by  which  the  first  Act  was  in  some 
respects  improved,  and  which  provided  for  the  case  of  assistance 
voluntarily  given  by  persons  not  employed  for  that  purpose;  after- 
wards, by  a  statute  passed  in  the  reign  of  George  the  Third  (h) ,  which 
provides  for  the  case  of  assistance  given  at  the  request  of  the  persons 
belonging  to  the  ship,  without  the  intervention  of  the  public  officers 
or  persons  mentioned  in  the  first  statute ;  and  also  contains  several 
regulations  applicable  to  minor  services,  and  cases  not  within  the 
former  statutes ;  and,  further,  by  other  statutes  passed  in  the  same 
reign  (i) ,  and  in  the  reign  of  George  the  Fourth  (k) . 

But  these  Acts,  except  the  48  Geo.  3,  c.  130,  were  repealed,  and 
their  provisions  amended  and  consolidated  by  the  9  &  10  Viet.  c.  99, 
now  also  repealed  by  the  17  &  18  Viet.  c.  120,  and  its  provisions 
amended  and  re-enacted  by  the  17  &  18  Viet.  c.  104,  which  applies  to 
all  parts  of  England,  Wales,  and  Ireland.  The  Cinque  Ports  have  been 
made  the  subject  of  distinct  enactments,  which  will  be  noticed  after- 
wards (/) . 

By  this  statute  it  is  enacted,  That  no  admiral,  vice-admiral,  or 
other  person  exercising  Admiralty  jurisdiction,  or  his  agent,  shall 
receive,  take,  or  interfere  with  any  wreck,  except  as  thereinafter 
mentioned  (m) . 

The  Board  of  Trade  is  to  have  the  general  superintendence, 
throughout  the  United  Kingdom,  of  all  matters  relating  to  wreck, 
and  may,  with  the  consent  of  the  Treasury,  appoint  any  officer  of 
the  coast-guard  (n),  customs,  or  inland  revenue,  or  other  person,  to 
be  a  Receiver  of  wreck  in  any  district  (o). 

Whenever  any  vessel  is  stranded,  or  in  distress  on  the  sea  shore, 
or  in  any  tidal  water,  the  receiver  is  to  proceed  to  the  place  and  take 
the  command  of  all  persons  present,  and  issue  such  directions  as  he 
may  think  fit ;  and  if  any  person  wilfully  disobeys  such  directions, 
he  forfeits  a  sum  of  50/. ;  but  he  is  not  authorized  to  interfere 
between  the  crew  and  the  master  of  any  vessel,  unless  requested  by 
the  latter  (p) . 

For  the  preservation  of  the  vessel  and  the  persons  or  cargo  on 
board  of  her,  he  may  summon  to  his  assistance  such  number  of  men 
as  he  thinks  necessary,  require  the  master  of  any  other  vessel  at 


(g)  26  Geo.  2,  chap.  19.  (n)  And  see  as   to  the  remuneration  of 

(A)  48  Geo.  3,  chap.  130,  sects.  21  and  officers  or  men  of  the  coast-guard  service 

22  ;  1  &  2  Geo.  4,  c.  76.  for    watching    or    protecting    shipwrecked 

(i)  53  Geo.  3,  c.  87.  property,  18  &  19  Viet.  c.  91,  s.  20. 

(k}  1  &  2  Geo.  4,  c.  75.  (o)  17  &  18  Viet.  c.  104,  s.  439.    In  the  in- 

(/)  By  the  statute  39  &  40  Geo.  3,  p.  1,  structions  to  receivers  of  wreck  and  droits  of 

and  p.  ex.  some  provisions  are  made  for  ad-  Admiralty  issued  by  the  Board  of  Trade  in 

justing  the  salvage  of  anchors,  cables,  &c,,  1859  (see  Appendix),  will  be  found  an  excel- 

found  in  the  river  Humber.      The  same  Act  lent  epitome  of  the  principles   and  rules  by 

regulates  the  pilotage  to  and  from  the  port  which  salvage    services    are    estimated  and 

of  Kijr-sion-upon-Hull.  salvage  recompense  awarded. 

(m)  17  &  18  Viet.  c.  104,  s.  440 ;  and  see,        (p)  Sect.  442. 
for  the  meaning  of  the  word  "wreck,"  sect.52. 
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hand  to  give  him  aid,  and  demand  the  use  of  any  waggon,  cart,  or 
horses  (q). 

All  cargo  and  other  articles  belonging  to  the  vessel  in  distress,  that 
may  be  washed  on  shore,  are  to  be  delivered  to  him  (r). 

He  is  authorized  to  apprehend  any  person  guilty  of  plundering, 
disorder,  or  obstruction,  and  to  use  any  force  which  may  be  necessary 
for  the  suppression  of  such  misconduct  (s) . 

All  persons  may  pass  or  repass  over  any  adjoining  lands,  for  the 
purpose  of  rendering  assistance,  and  of  depositing  on  such  lands  any 
cargo  or  other  article  recovered  from  the  vessel  in  distress  (t) . 

Any  damage  thereby  done  is  to  be  recoverable  in  the  same  manner 
as  salvage,  and  the  owner  or  occupier  of  any  land  who  impedes  any 
such  person  is  liable  to  a  penalty  of  100£.  (u) . 

The  receiver,  or  in  his  absence  a  justice  of  the  peace,  is  to  examine, 
as  soon  as  conveniently  may  be,  on  oath,  any  person  belonging  to  any 
vessel,  or  able  to  give  any  account  of  any  vessel,  its  stores  or  cargo, 
in  distress  on  the  coast,  respecting  her  name,  description,  place  from 
and  to  which  bound ;  the  name  of  her  master  and  owners,  of  the 
owners  of  her  cargo,  and  the  services  rendered,  and  such  other 
matters  as  such  receiver  or  justice  may  think  fit  (a?). 

He  is  armed,  for  the  purpose  of  this  examination,  with  all  the  powers 
given  by  the  Act  to  inspectors  appointed  by  the  Board  of  Trade,  to 
which  he  is  required  to  send  one  copy  of  such  examination,  and 
another  to  the  Committee  for  managing  the  affairs  of  Lloyd's  ;  and 
such  copy,  purporting  to  be  certified  under  his  hand,  is  to  be 
admitted  in  evidence  SAprimA  facie  proof  of  all  matters  contained 
in  it  (y). 

Persons  finding  or  taking  possession  of  wreck,  of  which  they  are 
the  owners,  shall,  as  soon  as  possible,  under  a  penalty  of  100/.  give 
notice  thereof  to  the  receiver ;  if  they  are  not  the  owners,  and  do  not 
deliver  it  to  him,  they  shall,  in  addition  to  such  penalty,  forfeit  all 
claim  to  salvage,  and  pay  to  the  owner  claiming  such  wreck,  or  if  it 
be  unclaimed,  to  the  person  entitled  to  it  (to  be  recovered  as  a 
penalty),  double  the  value  of  it  (z). 

The  receiver  may,  under  the  authority  of  a  warrant  from  a  justice 
of  the  peace,  enter  into  any  place  or  vessel,  to  search  for  any  wreck, 
which  he  suspects  to  be  secreted  or  improperly  dealt  with,  and  may 
seize  and  detain  it  when  found ;  he  must,  within  forty-eight  hours 
after  taking  possession  of  any  wreck,  cause  a  description  thereof  to  be 
posted  up  at  the  Custom-house  of  the  nearest  port ;  and  if  the  value 
thereof  exceeds  20/.,  transmit  a  similar  description  of  it  to  the 
secretary  of  Lloyd's,  by  whom  it  is  to  be  posted  up  for  inspection  in 
some  conspicuous  place  (a). 


(q)  17  &  18  Viet.  c.  104,  s.  442.  (x)  17  &  18  Viet.  c.  104,  s.  448. 

(r)  Sect.  443.  (y)  Sects.  448,449;  see  as  to  "inspectors," 

(s)  Sect.  444.  sect.  15. 

(0  Sect.  446.  (z)  Sect.  450. 

(u}  Sect.  447.  (a)  Sects.  451,  452. 
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Notice  of  unclaimed  wreck  is  also  to  be  given  by  the  receiver  to  any 
lord  of  the  manor  entitled  to  such  wreck  (b) . 

Whenever  any  salvage  question  arises,  he  may,  at  the  request  of 
the  salvors  or  owners,  appoint  a  valuer  to  value  the  property,  and  give 
a  copy  of  the  valuation  to  both  parties,  and  such  copy,  purporting  to 
be  signed  by  the  valuer  and  attested  by  the  receiver,  is  to  be  received 
in  evidence  in  any  subsequent  proceedings  (c). 

The  receiver  is  to  be  remunerated  by  fees,  according  to  a  scale  to 
be  approved  by  the  Board  of  Trade,  and  to  have  the  same  lien  and 
remedies  for  the  recovery  of  his  expenses  and  fees  as  salvors  have  in 
respect  of  salvage  due  to  them  (d) . 

Such  fees  are  to  be  carried  to,  and  form  part  of,  the  Mercantile 
Marine  Fund  (e)  ',  and  any  dispute  as  to  the  amount  payable  to  a 
receiver  for  expenses  and  fees,  is  to  be  decided  finally  by  the  Board 
of  Trade  (/). 


11.  Of  Salvage  in  the  United  Kingdom. 

Whenever  any  ship  or  boat  is  stranded,  or  in  distress,  on  the  shore 
of  any  sea  or  tidal  water  within  the  limits  of  the  United  Kingdom, 
i.e.,  on  the  shore  of  the  United  Kingdom,  or  within  three  miles  of  it  (g) , 
and  services  are  rendered  by  any  person  in  assisting  such  ship  or  boat, 
in  saving  the  lives  of  persons  belonging  to  it,  or  its  cargo  and  apparel, 
and  whenever  any  wreck  is  saved  by  any  person  other  than  a  receiver, 
there  shall  be  payable  by  the  owners  of  the  property  saved  a  reasonable 
amount  of  salvage  (h) . 

Salvage  for  the  preservation  of  the  lives  of  any  persons  belonging 
to  such  ship  or  boat  is  to  be  payable  by  the  owners  of  it,  in  priority 
to  all  other  claims  for  salvage ;  and  if  the  property  be  insufficient  for 
this  purpose,  after  payment  of  expenses,  so  much  of  the  deficiency  as 
the  Board  of  Trade  shall  think  fit  is  to  be  paid  by  it  to  the  salvors 
out  of  the  Mercantile  Marine  Fund  (i). 

Wherever  (out  of  the  boundaries  of  the  Cinque  Ports)  a  dispute 
arises  between  salvors  and  the  owners  of  any  such  ship  or  boat,  cargo, 
apparel,  or  wreck,  respecting  the  amount  of  salvage  to  be  paid  for 
salvage  service  within  the  limits  of  the  United  Kingdom,  if  the  value 
of  such  property  does  not  exceed  1000/.,  the  dispute  is  to  be  referred  to 
the  arbitration  of  two  justices  of  the  peace,  and  by  consent  also,  if  it 
exceed  that  amount ;  but  if  the  parties  do  not  consent,  such  dispute 
is  to  be  decided  by  the  High  Courts  of  Admiralty  in  England  and 
Ireland^and  in  Scotland  by  the  Court  of  Session  (£). 


(6)  17  &  18  Viet.  c.  104,  s.  454.  (h)  Sect.  458.      Timber  adrift    through 

(c)  25  &  26  Viet.,  c.  63,  s.  50.  accidental  loosening  of  fastenings  has  been 

(d)  Sect.  455.  held  not  to  be  wreck  within   this  section. 

(e)  See  sect.  417,  as  to  the  source  of  this    Palmer  v.  Rouse,  3  H.  &  N.  503,  27  L.  J. 
fund  and  its  application.  Ex.  437. 

(/)  Sect.  456.  (i)  Sect.  459. 

(g)  The  Leda,  Swab.  40.  (ft)  Sect.  460 ;  25  &  26  Viet.,  c.  63,  B.  49. 
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The  same  jurisdiction  may  be  exercised  by  a  rota  of  justices  for  any 
county  or  borough  appointed  by  a  Secretary  of  State,  or  in  Ireland 
by  the  Lord  Lieutenant, — or  by  two  justices,  one  named  by  the  salvors 
and  one  by  the  owners  of  the  property  saved,  or  by  two  justices  in 
petty  sessions, — or  by  a  stipendiary  magistrate  in  England,  or  any 
county  court  judge, — in  Scotland  by  the  sheriff  or  sheriff  substitute 
of  any  county, — and  in  Ireland  by  the  recorder  of  any  borough,  or  the 
chairman  of  quarter  sessions  in  any  county  (k) . 

It  lies  upon  those  intending  to  dispute  the  jurisdiction  of  the  Court 
of  Admiralty,  upon  these  provisions,  to  show  that  the  salvage  service 
was  rendered  within  three  miles  of  land ;  and  if  there  be  a  doubt  as 
to  the  locality,  the  jurisdiction  will  be  upheld  (/). 

These  provisions  as  respects  salvage  and  life  are  extended  by  the 
24  Viet.  c.  10,  s.  9,  to  the  salvage  of  life  from  any  British  ship  or 
boat,  wheresoever  the  services  may  have  been  rendered ;  and  from 
any  foreign  ship  or  boat  where  the  services  have  been  rendered,  either 
wholly  or  in  part,  in  British  waters. 

The  justices  to  whom  such  dispute  is  referred  may  determine  it 
themselves,  or  call  to  their  assistance  any  person  conversant  with 
maritime  affairs,  or  appoint  such  person  as  umpire  to  decide  the 
disputed  point ; — they  or  he  may  call  for  documents,  and  administer 
oaths,  and  direct  in  what  manner  and  in  what  shares  and  proportions 
the  remuneration  (not  exceeding  5/.)  to  such  umpire,  and  the  costs  of 
the  arbitration  shall  be  paid  by  the  parties  to  the  dispute,  subject  to 
an  appeal,  if  the  sum  in  dispute  exceeds  50/.,  to  the  superior  courts 
before-mentioned  (m). 


(k)  25  &  26  Viet.  c.  63,  s.  49.  may  be  competent  to  the  magistrates  to 
(0  The  Argo,  Swab.  112.  proceed  in  cases  of  greater  magnitude,  it  is 
(m)  17  &  1 8  Viet.  ss.  461, 464.  In  such  ap-  manifest  that  the  primary  object  of  the  Act 
peals  it  is  open  to  the  parties  to  adduce  fur-  was  to  provide  for  small  and  occasional  ser- 
ther  evidence,  if  necessary,  to  elucidate  the  vices  only,  such  as  those  specified  in  the  Act ; 
truth  of  the  case.  And  this  may  be  done  with-  and  the  magistrates  cannot  proceed  in  cases 
out  special  application  to  the  Court  by  act  on  of  a  higher  description  with  the  same  pros- 
petition  and  affidavits.  But  this  step  will  pect  of  benefit  or  advantage  to  the  parties, 
be  taken  at  the  peril  of  costs,  if  such  further  In  large  cases,  the  interest  will  be  likely  to 
evidence  shall  ultimately  appear  to  the  Court  induce  one  party  or  the  other  to  be  dissatisfied 
of  Admiralty  to  have  been  introduced  with-  with  the  award,  and  to  appeal  to  the  High 
out  sufficient  cause.  The  Thomas  Wood,  Court  of  Admiralty  ;  there  must  then  be  the 

1  W.  Rob.  Rep.  p.  18.      In  cases  of  appeal  expense  of  two  proceedings,  which,  as  in  this 
from  the  award  of  magistrates  and  commis-  instance,  will  amount  to  nearly  as  much  as 
sioners  appointed  under  these  Acts  to  allot  the  salvage.      The  owners  must  ordinarily, 
salvage  on  the  spot,  the  Court  of  Admiralty  and  except  in  cases  of  positive  misconduct, 
is  reluctant  to  disturb  the  decision,  unless  it  defray  these  expenses,  and  it  would,  there- 
appear    inconsistent    with     the    established  fore,  be  an  improvement  of  the  Act,  if  they 
principles   by   which    its    own    practice    is  had  the  power  of  removing  the  case  to  the 
regulated.       (The    Vesta,     2     Hagg.    Ad.  Court  of  Admiralty  in   the   first   instance. 
Rep.    189.     The   Brothers,  2   Hagg.   Ad.  The  magistrates  may  judge  with  advantage 
Rep.  195.)     But  in  one  case  (The   Oscar,  of  local  circumstances,  and  of  the  value  of  the 

2  Hagg.    Ad.    Rep.    257),    Sir    Christo-  loss  or  damage  occasioned  to  the  salvors  in 
pher     Robinson     reversed     the    award    of  consequence  of  their  exertion  ;    but  they  are 
magistrates  in  a  case  of  salvage,  and  made  inadequate  judges  of    the    principles   that 
the  following  observations: — "The  1   &  2  ought  to  govern  cases  of  value  with  reference 
Geo.    4,   c.    75,    was    intended  to  provide  to  rules  of  general  policy,  or  the  consistent 
for  the  reduction  of  expenses,  and  to  pre-  application  of  analogies  drawn  from  other 
vent   delay  in  small  cases ;   and   although  cases,  which  is  so  desirable  to  be  observed ; 
under  the  general  words  of  the  8th  clause,  it  and,  more  particularly,  they  must  be  very  ill 
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The  Act  does  not  in  express  terms  authorize  the  justices  to  appor- 
tion the  amount  of  salvage  awarded  by  them  among  the  salvors.  It 
has  been  held  that  the  whole  sum  awarded  having  been  paid  without 
apportionment  to  the  owner  of  a  ship,  he  was  not  liable  in  an  action 
against  him  by  a  seaman  for  his  share  (ri)9  and  that  a  master  to  whom 
the  whole  salvage  had  been  paid,  and  who  retained  what  he  bond  fide 
considered  to  be  his  share,  was  entitled  so  to  do ;  that  his  conduct  in 
so  doing  was  no  answer  to  his  claim  against  the  owners  for  wages,  and 
that  the  owner's  remedy  was  to  apply  to  the  court,  under  section  498 
of  the  Merchant  Shipping  Act,  for  a  distribution  of  salvage  (o) . 

If  the  parties  do  not  consent,  such  dispute  is  to  be  decided  by  the 
High  Court  of  Admiralty  in  England  and  Ireland,  and  in  Scotland  by 
the  Court  of  Session,  subject  to  the  proviso  that  if  the  claimant  should 
not  recover  more  than  200/.  he  shall  have  no  costs  of  suit  unless  the 
court  shall  certify  that  the  case  is  a  fit  one  to  be  tried  in  a  superior 
court  (p);  and  the  certificate  will  not  be  granted  except  in  circumstances 
of  difficulty  and  peculiarity,  such  as  a  question  of  agreement  or  a 
charge  of  misconduct  against  salvors,  or  where  there  are  no  justices 
on  the  spot  by  whom  the  dispute  could  be  heard,  or  only  one,  and  he, 
interested  in  the  result  (q).  The  Court  of  Admiralty  will  not,  on 
light  grounds,  interfere  with  the  decision  of  local  authorities  on 
questions  of  salvage,  but  effect  will  be  given  to  the  appeal  clause  of 
the  Act  in  cases  of  gross  inadequacy  or  miscarriage  (r) . 

If,  when  the  aggregate  amount  of  salvage  not  exceeding  200/.  has 
been  finally  ascertained  by  agreement  or  by  the  award  of  such  justices  or 
umpire,  a  dispute  arises  as  to  its  apportiontment,  the  person  liable  to 
pay  the  salvage  may  relieve  himself  and  his  property  from  all  further 
charge  or  liability,  by  paying  the  amount  to  the  receiver  of  the  district, 
who  (if  he  thinks  fit  to  receive  it)  is  to  make  a  final  and  conclusive 
distribution  of  it  among  the  persons  entitled  (s) . 

When  the  aggregate  amount  of  salvage  for  salvage  services  rendered 
in  the  United  Kingdom  has  been  finally  ascertained,  and  exceeds  200/., 
and  whatever  be  its  amount  for  salvage  services  performed  elsewhere, 
and  any  delay  or  dispute  arises  as  to  its  apportionment,  any  Court  of 
Admiralty  jurisdiction  may  order  its  apportionment  in  such  manner 
as  may  seem  just,  appoint  a  person  to  carry  it  into  effect,  and  compel 

qualified  to  apply  a  rate  of  proportion,  as  (r)  The  Messenger,  Swab.  9.  The 
they  have  done  in  this  and  in  a  former  case,  Harriett,  ibid.  218.  The  Cuba,  Lush.  14. 
by  giving  integral  proportions  of  the  value.  (s)  Sects.  466,  467.  The  Appellate  Courts 
The  rates  of  simple  proportion  graduate  at  of  the  United  States  are  disposed  not  to 
large  intervals ;  while  the  estimate  of  ser-  encourage  appeals  in  cases  of  salvage  as  mis- 
vices,  labour,  and  enterprise,  requires  to  be  chievous  to  all  parties, and  therefore  generally 
made  as  minutely  as  possible  under  an  infinite  adhere  to  the  salvage  given  in  the  District 
variety  of  particulars,  and  may,  therefore,  Courts,  unless  there  are  very  strong  circuin- 
be  better  done  by  the  allowance  of  precise  stances  calling  for  a  different  rule.  (See  Mr. 
sums."  Justice  Story's  note  to  the  American  edition, 

(n)  AtUnson  v.    Woodfiall,  1  H.  &   C.  p.  397,  and  the  cases  there  cited.)       The 

170.  general  principles  as  to  the  allowance  of  sal- 

(0)  The  Princess  Helena,  1  Lush.  190.  vage  are  the  same  in  American  as  in  English 

(p)  17  &  18  Viet.  c.  104,  s.460.  jurisprudence. 

(q)  The  Fenix,  Swab.  13.      The  John, 
Lush.  11. 

Q   Q 
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any  person  under  whose  control  such  amount  is,  to  bring  it  into 
court,  to  be  there  dealt  with  as  the  court  may  direct  (I) . 

Unclaimed  wreck,  whether  jetsam,  flotsam,  lagan,  or  derelict  found 
in  or  on  the  shores  of  the  sea  or  any  tidal  water  is,  in  the  event  of  no 
one  establishing  his  ownership  of  it  before  the  expiration  of  a  year 
from  the  time  of  its  coming  into  the  receiver's  possession,  to  be  deli- 
vered by  him  to  the  vice-admiral,  lord  of  the  manor,  or  other  person 
entitled  to  it  (m) . 

A  variety  of  provisions  are  also  contained  in  this  Act  of  Parliament 
as  to  offences  in  respect  of  wreck  (n)  ;  as  to  remedies  against  the  hun- 
dred in  England,  and  the  county  in  Ireland  and  Scotland,  in  case  of 
plunder  or  destruction  of  wrecked  vessels,  or  property  by  tumultuous 
assemblages,  and  for  regulating  the  traffic  in  anchors,  cables,  sails,  old 
junk,  old  iron  &c.,  by  dealers  in  marine  stores  (o) . 

Wherever  any  salvage  is  due,  the  receiver  is  to  detain  the  property 
or  wreck  saved  (if  the  latter  be  not  sold  as  unclaimed) ,  until  payment 
of  the  salvage,  or  process  issued  by  some  competent  court  for  its 
detention  (p). 

He  may  release  the  property  on  security  given  to  his  satisfaction  for 
its  payment  if  the  claim  for  salvage  does  not  exceed  200/.  If  such 
claim  does  exceed  200/.,  the  superior  courts  above  mentioned  may 
determine  the  amount  of  the  security ;  and  whenever  the  bond  or 
other  security  given  to  the  receiver  is  for  an  amount  exceeding  200/., 
the  salvors  or  owners  of  the  property  salved  may  proceed  in  those 
courts  for  the  adjudication  of  the  questions  between  them,  and  the 
enforcement  of  the  bond  or  other  security  (q) . 

If  the  salvor  voluntarily  offers  to  abandon  his  lien  upon  the  property 
salved,  upon  the  master  or  other  person  in  charge  thereof  entering 
into  a  written  agreement  to  abide  the  decision  of  a  Court  of 
Admiralty,  and  thereby  giving  security  to  such  amount  as  may  be 
agreed  on  by  the  parties  to  such  agreement,  it  shall  bind  the  ship, 
cargo,  and  freight,  and  be  adjudicated  upon  and  enforced  in  the  same 
manner  as  bonds  provided  in  the  case  of  detention  for  salvage  services 
rendered  by  her  Majesty's  ships  (r). 

The  receivers  may  sell  the  property  detained,  the  parties  liable  to 
pay  being  aware  of  its  detention,  for  payment  of  salvage  and  expenses, 
paying  the  surplus  to  the  parties  entitled,  when  the  amount  of  salvage 
is  not  disputed  and  payment  not  made  within  twenty  days — when 
payment  is  not  made  within  twenty  days  after  the  decision  of  a 
tribunal  from  which  there  is  no  appeal,  and  when  payment  is  not 
made  within  twenty  days  after  decision  of  the  first  tribunal,  and  no 
monition  or  other  proceeding  for  its  review  issues  during  that  time 
from  a  Court  of  Appeal  (s).  Subject  to  the  payment  of  expenses, 
fees,  and  salvage,  the  owner  of  wreck  satisfying  the  receiver  of  his 
claim,  is  entitled,  within  one  year  after  such  wreck  has  come  into  the 
receiver's  possession,  to  have  the  same  delivered  up  to  him  (u) . 

(0  17  &  18  Viet.  c.  104,  s,  498.  (p)  17  &  18  Viet.  c.  104,  s.  408. 

(TO)  Sects.  47 1, 475,  and  the  interpretation  (q)  Ibid, 

clause,  s.  2.  (rj  Sect.  498. 

(n)  Sects. 477,  479  .  (*)  Sect.  469. 

(o)  Sects.  477,  484.  (M)  Sect.  470. 
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12.   Of  Salvage  within  the  Jurisdiction  of  the  Cinque  Ports. 

By  the  same  statute,  which  has  not  deprived  the  Court  of  Admi- 
ralty of  its  concurrent  jurisdiction  within  the  boundaries  of  the 
Cinque  Ports  (y),  it  is  enacted,  that  disputes  with  respect  to  salvage 
within  those  boundaries  shall  be  determined  (z)  in  the  manner  in 
which  the  same  have  hitherto  been  determined;  and  as  the  provi- 
sions of  the  1  &  2  Oreo.  4,  c.  76,  by  which  the  provisions  of  several 
previous  Acts  relating  to  that  jurisdiction  were  consolidated  and 
amended,  have  not  been  repealed — it  will  be  necessary  to  advert  also 
to  the  enactments  of  that  statute. 

The  lord-warden,  or  the  deputy-warden  and  lieutenant  of  Dover 
Castle  for  the  time,  is  to  appoint  three  or  more  substantial  persons  in 
each  of  the  Cinque  Ports,  two  ancient  towns  and  their  members,  to 
adjust  and  determine  any  difference  relative  to  the  salvage,  which  may 
arise  between  the  master  of  any  vessel  and  the  person  or  persons 
bringing  cables  and  anchors  ashore  ;  and  in  case  any  vessel  shall  be 
either  forced  or  cut  from  her  cables  and  anchors  by  extremity  of 
weather,  or  by  any  other  accident  whatever,  and  leave  the  same  in 
any  roadstead  or  other  place  within  the  jurisdiction,  and  the  salvage 
cannot  be  adjusted  between  the  persons  concerned,  then  the  same  shall 
be  determined  by  any  three  or  more  of  the  said  persons  so  to  be 
appointed  as  aforesaid,  within  the  space  of  twenty-four  hours  after 
such  difference  shall  be  referred  to  them  for  their  determination  (a) . 

The  commissioners  are  authorized  to  decide  on  all  claims  made  by 
any  person  whatsoever  for  services  of  any  sort  or  description  rendered 
to  any  vessel,  as  well  for  carrying  out  anchors,  cables,  or  stores,  from 
any  place  within  the  jurisdiction,  as  for  conducting  vessels  from  the 
Downs,  and  other  bays  and  roadsteads  on  the  coast  of  Kent,  Sussex, 
and  Essex,  and  from  the  island  of  Thanet,  or  from  the  sea,  or  any 
place,  to  Ramsgate,  Dover,  or  any  other  place  within  the  jurisdiction, 
or  for  the  saving  or  preserving  within  the  jurisdiction  any  goods  or 
merchandises,  wrecked,  stranded,  or  cast  away  from  any  vessel,  the 
master  or  owners  thereof,  or  their  agent,  being  present  at  the  place 
where  the  commissioners  are  sitting ;  and  this  whether  the  ship  shall 
have  been  in  distress  or  not  (b) .  But  no  commissioner  can  act  for 
any  other  port  or  place  than  that  in  which,  or  within  a  mile  whereof 
he  is  resident  (c) .  And  either  party  may  within  eight  days  after  the 
award  declare  his  desire  of  obtaining  the  judgment  of  some  competent 
Court  of  Admiralty  with  respect  to  the  salvage  or  compensation,  in 
which  case  the  party  must  forthwith  declare  whether  he  will  proceed 
in  the  Admiralty  of  England,  or  in  the  Admiralty  of  the  Cinque 


y]  The  Maria  Louisa,  Swab.  67.  (6)  1  &  2  Geo.  4,  c.  76,  s,  2. 

z)    17  &  18  Viet.  c.  104,  ss.  460,  476.  (c)  Sect.  3. 

(a)  1  &  2  Geo.  4,  c.  76,8.  1. 

Q  Q  2 
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Ports,  and  must  proceed  within  twenty  days  from  the  date  of  the 
award ;  and  the  commissioners  are  to  permit  the  ship  and  cargo  to 
depart  on  their  voyage,  or  deliver  the  goods  to  their  owners,  taking 
bail  in  double  the  amount  of  the  sum  awarded  (b) .  An  appeal  so 
made  is  to  be  final  (c) . 

I  have  been  thus  particular  in  arranging  and  detailing  the  pro- 
visions of  these  statutes,  from  a  hope  that  a  better  knowledge  of  them 
may  induce  the  masters  of  ships  in  distress  to  avail  themselves  of 
them;  and  not  submit  to  the  very  heavy  charges  too  frequently 
made  for  assistance  on  such  occasions  (d),  or  incur  the  expense  of 
litigation  in  the  courts  of  law. 


13.  Of  Salvage  on  Recapture. 

I  proceed  in  the  next  place  to  the  consideration  of  salvage 
payable  upon  recapture. 

I  have  in  a  former  chapter  (e)  spoken  of  the  subject  of  capture,  and 
of  the  alteration  of  property  thereby  occasioned.  With  a  view  to 
the  subject  more  immediately  under  consideration  at  present,  it  may 
be  taken  as  a  general  proposition,  liable  only  to  one  exception,  which 
will  be  noticed  hereafter,  that  the  ships  or  goods  of  the  subjects  of 
this  country  taken  at  sea  by  an  enemy,  and  afterwards  retaken  at  any 
indefinite  period  of  time,  and  whether  before  or  after  sentence  of 
condemnation,  are  to  be  restored  to  their  original  proprietors  upon 
payment  of  salvage  to  the  recap  tors.  This,  however,  is  the  result  of 
the  peculiar  enactments  of  the  Legislature  of  this  country ;  it  is  a 
new  and  peculiar  law  made  by  this  country  for  itself,  in  favour  of 
merchant  property  recaptured,  introducing  a  policy  not  originally 
adopted  by  other  countries,  and  differing  from  its  own  more  ancient 
practice.  By  the  ancient  rule  of  law,  where  a  ship  was  taken  and 
carried  infra  prasidia,  and  especially  after  a  sentence  of  condemna- 
tion, the  ship  became  the  property  of  the  captor ;  and  if  retaken,  the 
former  owner  had  no  jus  postliminii ;  and  this  continued  to  be  the 
general  law  of  Europe  down  to  a  very  late  period  (/) . 

With  regard  to  the  beneficial  interest  in  the  goods  of  an  enemy 
taken  at  sea,  it  was  anciently  established  that  in  the  case  of  capture 


(&)  1  &  2  Geo.  4,  c.  76,  s.  4.  mode  of  settling  the  charges  of  the  officers 

(c)  Sect.  5.  themselves,  no  custos  custodum;   and  this 

(d)  The  French  Ordinance,  so  often  quoted,  defect  has  probably  occasioned  the    corn- 
contains  an  apparently  excellent  set  of  regu-  plaints  which  the  commentator  informs  us 
lations  on  this  subject,  liv.  4,  tit.  9,  Des  have  often  been  made  against  their  conduct 
Naufrages.  All  vessels,  &c.,  driven  on  shore,  in  many  places.      A  year  and  a  day  is  the 
whether  belonging  to  subjects  or  foreigners,  period  allowed  for  reclaiming  property,  after 
are  taken  into  the  King's  possession;    the  which  it  is  to  be  sold  for  the  benefit  of  the 
officers  of   the  Admiralty   are  the  persons  Crown.       But   claims  have,   in    fact,    been 
appointed   to   preserve  and  take   charge  of  allowed  after  that  period,  as  Valin  informs  us. 
them,  and  pay  the  persons  who  assist  in  the  (e)  Ante,  part  1,  chap.  1,  sect.  3,  p.  20. 
salvage,  and  who  are  to   act   under   their  (/)  By   Sir   Wm.  Scott,  in  the   case  of 
awards.      But  there  seems  to  be  no  proper  L'Actif,  1  Edw.  135. 
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by  ships  in  the  pay  of  the  King,  the  King  should  have  one-fourth, 
the  owners  of  the  ships  another  fourth;  and  the  other  moiety  be 
divided  among  the  captors ;  the  admiral  taking,  if  present,  the  share 
of  two  men  in  each  vessel ;  if  absent,  of  one  only  ;  and  that  in  the  case 
of  capture  by  private  ships  not  in  the  King's  pay,  the  King  should 
claim  no  part,  but  the  captors  take  the  whole,  allowing,  however,  to 
the  admiral  as  much  as  the  share  of  two  men  (g) .  But  these  pro- 
portions were  occasionally  varied  at  the  King's  pleasure ;  and  Sir 
Matthew  Hale  informs  us  that  in  his  time  the  admiral  had  the  third 
of  goods  taken  by  private  men-of-war  as  his  fee,  but  in  the  right  of  the 
King  (h) .  The  entire  beneficial  interest  was  first  given  to  the  captors, 
whether  belonging  to  the  royal  navy,  or  private  ships  of  war,  by 
a  statute  passed  in  the  reign  of  Queen  Anne  (i) .  This  statute,  how- 
ever, contains  no  regulation  of  salvage  or  other  provision  in  the  case 
of  recapture.  During  the  short  war  with  Spain  in  the  reign  of 
George  the  First,  no  legislative  provision  was  made  on  the  subject  of 
prize.  Soon  after  the  declaration  of  war  against  Spain  in  the  thir- 
teenth year  of  the  reign  of  George  the  Second,  and  against  France  in 
the  seventeenth  and  twenty -ninth  years  of  the  same  reign,  Acts  of  Par- 
liament (k)  were  passed  on  this  subject,  by  each  of  which  the  ships  or 
goods  of  the  King's  subjects,  taken  and  retaken,  were  decreed  to  be 
restored  to  their  original  owner,  and  the  rate  of  salvage  was  fixed  at 
one-eighth  in  the  case  of  recapture  by  the  King's  ships ;  but  in  the 
case  of  recapture  by  private  ships,  whether  acting  with  or  without 
commission,  the  rate  was  made  to  vary  according  to  the  length  of 
time  during  which  the  vessel  might  have  been  in  the  possession  of  the 
enemy ;  if  such  possession  had  not  exceeded  twenty -four  hours,  the 
rate  was  fixed  at  one-eighth,  if  between  twenty -four  and  forty -eight  at 
one-fifth,  if  between  forty -eight  and  ninety-six  at  one-third,  if  above 
ninety-six  at  one-half.  And  in  all  cases,  if  the  vessel  recaptured  were 
set  forth  as  a  vessel  of  war,  during  its  possession  by  the  enemy,  the 
rate  of  salvage  was  fixed  at  one-half.  A  provision  similar  to  the  last 
had  been  made  by  several  ordinances  in  the  time  of  the  usurpation  (/), 
which  in  all  other  cases  settled  the  salvage  at  one-eighth.  The  varia- 
tion of  the  rate  of  salvage  according  to  the  time  of  the  enemy's  pos- 
session probably  occasioned  many  disputes,  and  therefore  in  the 
statutes  passed  in  the  last  reign  the  rate  has  been  uniformly  fixed. 
At  the  commencement  of  hostilities  with  America  (m),  and  afterwards 


(g)  Black  Book  of  the  Admiralty  (a),  19,  Ordinances,  and  by  the  Ordinances  of  1650, 

20 ;  Clerk's  Praxis,  p.  1 63.  c.  28  &  33. 

(h)  Kale's  Treatise,  in  three  parts,  part  3,  (  i  )  Anne,  c.  13.     See  Dr.  Robinson's  note 

chap,  28 ;  in  Hargrave's  Law  Tracts,  p.  247.  in  the  case  of  the  Der  Afohr,  4  Hob.  Ad. 

Two  of  the  Ordinances  passed  in  the  time  of  Rep.  315. 

the  usurpation  mention  "the  tenth  of  prizes  (k)  13  Geo.  2,  c.  4,  Recapture,  sect   18; 

customarily  due  to  the  Lord  High  Admiral,"  17  Geo.  2,  c.  34,  Recapture,  sect.  20;   29 

and  direct  the  same  to  be  laid  out  in  medals,  Geo  2,  c.  34,  Recapture,  sect.  24. 

as  a  reward  for  eminent  services.      Scobell's  (/)  Scobell's  Acts,  A.D.  1648,  c.  12 ;  1649, 

Acts,  A.D.  1648,  c.  12,  and  1649,  c.  21.   The  c.  21 ;  and  1650,  c-  28  &  33. 

distribution  of   prizes  is  settled  by    those  (m)  16  Geo.  3,  c.  5,  s.  24. 
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with  the  French  king  (ri) ,  it  was  fixed  at  one- eighth,  as  well  as  in  the 
case  of  private  ships  as  of  those  belonging  to  the  royal  navy ;  except 
in  the  case  of  vessels  set  forth  as  ships  of  war,  in  which  case,  as  in 
the  former  statutes,  it  was  fixed  at  one-half.  At  the  commencement 
of  the  war,  in  the  year  1793,  the  Legislature  fixed  the  rate  of  salvage  . 
at  one-eighth  for  the  royal  navy,  and  at  one-sixth  for  private  ships ; 
and  in  case  of  recapture  by  the  joint  operation  of  his  Majesty 's  ships, 
and  private  ships,  authorized  the  Judge  of  the  Court  to  order  such 
salvage  as  he  should  deem  fit  and  reasonable ;  but  enacted  that 
recaptured  ships,  set  forth  by  the  enemy  as  vessels  of  war,  should 
'vholly  belong  to  the  recaptors,  and  not  be  restored  to  the  original 
owners  (o).  And  by  this  last  statute  it  is  also  provided,  that  if  a 
ship  be  retaken  before  she  has  been  carried  into  an  enemy's  port,  it 
shall  be  lawful  for  her,  if  the  recaptors  consent  thereto,  to  prosecute 
her  voyage,  and  the  recaptors  need  not  proceed  to  adjudication  till 
six  months,  or  the  return  of  the  ship  to  the  port  from  which  she 
sailed ;  and  by  consent  of  the  captors  the  cargo  may  be  unloaded  and 
disposed  of,  before  adjudication :  and  if  the  vessel  does  not  return 
directly  to  the  port  of  her  departure,  or  the  recaptors  have  had  no 
opportunity  to  proceed  to  adjudication  within  six  months,  on  account 
o/  the  absence  of  the  vessel,  the  Court  of  Admiralty  shall,  at  the 
instance  of  the  recaptors,  decree  restitution  to  the  former  owners, 
paying  salvage,  upon  such  evidence  as  shall  appear  reasonable,  the 
expense  of  such  proceedings  not  to  exceed  the  sum  of  fourteen 
pounds  (p)  Similar  provisions  were  made  at  the  beginning  of  the 
last  war;  and  the  same  rate  of  salvage  was  fixed  for  his  Majesty's 
hired  armed  ships,  as  for  the  royal  navy  (q) .  A  store-ship  in  the 
King's  service,  claiming  salvage  in  the  Court  of  Admiralty,  was 
entitled  to  the  same  rate,  and  no  higher,  than  a  ship  of  war  (r) . 

A  convoying  ship  may  be  entitled  to  this  salvage,  for  the  recapture 
of  a  vessel  under  its  protection  taken  in  that  situation,  and  effectually 
possessed  by  the  enemy  (s) . 

A  ship  once  set  forth  and  employed  as  a  privateer  or  vessel  of  war  (/) 
falls  within  the  exception,  and  is  not  to  be  restored  upon  recapture, 
although  at  the  time  of  the  recapture  it  may  be  employed  purely 
as  a  merchant  ship,  carrying  a  cargo,  without  any  commission  of  war, 
or  any  arms  except  a  few  muskets  for  self-defence  (u) .  But  the  mere 
act  of  putting  men  on  board  a  captured  ship,  which  was  armed  at  the 
time,  and  employing  her  as  a  cruizer,  without  a  commission  of  war, 
does  not  bring  the  ship  within  the  exception,  nor  defeat  the  right  of 
the  original  owner  (x) . 


(n)  19  Geo.  3,  c.  67,  s.  44.  The     Ceylon,    1    Dods.     105-119.       Tlie 

(o)  33  Geo.  3,  c.  66,  s.  42.  Georgina,  1  Dod.  397.  The  Horatio,  6  Rob. 

(p}  33  Geo.  3,  c.  66,  s.  44.  320.      The   Noxtra   Signora   del   Romirio, 

(?)  43  Geo.  3,  c.   160,  s.  39  &  41;     45  3  Rob.  10,    The  Santa  Brigada,  3  Kob.  56. 

Geo.  3,  c.  72,  s.  7;    and  48  Geo.  3,  c.  132.  The   Progress,    Edw.  210— -2-22.      And  see 

(r)  The  Sedulous,  \  Dods.  253.  Story  on  Prize  Courts,  by  G.  Pratt,  p.  79. 

(*)  The  Wight,  5  Hob.  251.  (u)  L'Actif,  1  Edw.  185. 

(t)  Upon  the  question   what  constitutes  (*)  The  Horatio,  6  Rob.  Rep.  320. 
a  "setting  forth  as  a  vessel  of  war,"  see 
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If  a  ship  captured  by  the  enemy  be  voluntarily  abandoned  by  him 
at  sea  after  taking  out  the  crew,  either  because  he  may  be  unable,  or 
may  not  think  it  worth  while  to  carry  her  into  port,  and  be  found  and 
taken  possession  of  by  a  British  ship  of  war,  this  is  not  a  recapture 
within  the  Act  of  Parliament,  and  the  Court  of  Admiralty  is  not 
restricted  as  to  the  rate  of  salvage,  but  may  apportion  it  to  the  nature 
and  merits  of  the  case  (y). 

A  ship  may  be  in  the  legal  and  constructive  possession  of  the 
enemy,  though  not  at  the  moment  in  his  actual  possession ;  and  this 
will  be  sufficient  to  found  a  claim  for  salvage  under  the  Act  of  Par- 
liament. This  was  held  in  the  case  of  a  Portuguese  ship,  which  beins* 
on  a  voyage  from  Pernambuco  to  Liverpool,  with  a  cargo  belonging  to" 
British  and  Portuguese  merchants,  put  into  the  port  of  Muros,  in 
Spain,  in  consequence  of  having  sustained  damage  at  sea,  and  was  in 
that  port  at  the  time  when  the  French  took  possession  of  the  place. 
The  French  withdrew  to  proceed  on  another  expedition ;  but  they 
were  near  at  hand,  and  had  it  in  their  power  to  return  whenever  they 
might  think  proper,  and  were  not  unlikely  to  do  so.  The  principal 
persons  of  the  place  were  in  their  interest,  and  it  was  not  probable 
they  would  willingly  have  suffered  such  a  ship  and  cargo  destined  for 
England  to  come  away  without  molestation.  In  this  state  of  things, 
the  ship  was  brought  out  of  the  port  by  the  boats  of  a  British  frigate, 
when  there  were  only  four  persons  on  board.  The  cause  being  in  the 
Prize  Court  of  Admiralty,  the  learned  Judge  made  a  decree  for  the 
rate  of  salvage  under  the  statute ;  observing,  there  was  no  doubt  that 
the  property  had  been  rescued  from  considerable  peril  by  the  captain 
of  the  frigate,  and  that  he  was  entitled  to  a  remuneration  of  some 
kind  or  other, — so  that  the  only  question  was,  whether  this  should  be 
considered  as  a  case  of  military  salvage,  or  the  parties  be  put  to  the 
expense  of  a  fresh  suit  in  the  Instance  Court  (z) . 

A  British  army  acting  in  a  foreign  country,  in  conjunction  with  a 
native  force,  without  the  co-operation  of  a  fleet,  and  liberating  a  part 
of  the  country  from  the  hands  of  their  common  enemy,  by  operations 
on  land,  directed  to  that  end  near  to  and  in  the  place,  may  be  entitled 
to  salvage  under  the  statute,  on  British  ships  found  in  the  port,  and 
on  their  cargoes,  whether  actually  on  board  at  the  time  or  landed  and 
warehoused,  thus  rescued  from  the  enemy ;  but  not  on  the  property 
of  the  natives  of  the  country  thus  delivered,  and  which  reverts  to 
their  possession  and  dominion.  And  if,  in  such  a  case,  the  masters  of 
the  British  ships  are  allowed  to  bring  their  cargoes  to  England,  under 
their  own  management,  according  to  their  original  intention,  the 
salvage  is  to  be  estimated  upon  the  value  in  England  (a) . 


(y)  The  Gage,  6  Rob.  273  ;  The  Lamb-  (a)  The  Progress,  1  Edw.  210.  The 

ton,  id.  275,  note ;  and  The  Lord  Nelson,  case  arose  out  of  the  recapture  of  Oporto. 

Edw.  79.  The  reader  will  lind  much  instruction  from 

(z)  The  Pcnsamcnto  Feliz,  1  Edw.  115.  the  perusal  of  the  very  learned  judgment 

The  Edward  and  Mary,  3  Rob.  305.  delivered  in  the  cause. 
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The  right  to  participate  in  the  salvage  in  the  case  of  alleged  joint 
capture,  depends  so  much  upon  the  circumstances  of  the  particular 
case,  the  character  of  the  vessels  on  behalf  of  which  the  claim  is  pre- 
ferred, and  the  nature  of  the  assistance  on  which  it  is  founded,  that 
no  general  principle  of  practical  utility  can  be  extracted  from  the 
decisions  (b). 

It  may  be  proper  to  mention  in  this  place  the  practice  of  the  Court 
of  Admiralty  in  the  case  of  the  property  of  the  allies  of  this  country, 
taken  at  sea  by  a  common  enemy,  and  retaken  by  the  subjects  of 
this  country.  For  this  purpose  I  cannot  do  better  than  use  the 
the  words  of  the  learned  Judge  who  now  presides  in  that  court. 
"  The  Maritime  Law  of  England,"  says  Sir  William  Scott,  "  having 
adopted  a  most  liberal  rule  of  restitution  on  salvage,  with  respect  to 
the  recaptured  property  of  its  own  subjects,  gives  the  benefit  of  that 
rule  to  its  allies,  till  it  appears  that  they  act  towards  British  property 
on  a  less  liberal  principle :  in  such  a  case  it  adopts  their  rule,  and 
treats  them  according  to  their  own  measure  of  justice"  (c).  In  con- 
formity to  this  rule,  the  San  Jago  was  not  restored  to  the  King  of 
Spain,  because  retaken  from  his  then  enemy  the  French,  under 
circumstances  in  which  the  Spanish  Courts  had  condemned  British 
property  retaken  by  the  Spaniards  -,  and  shortly  afterwards,  two  Por- 
tuguese ships  were  for  the  same  reason  condemned,  and  several  others 
at  the  same  time  restored  (d),  because,  in  the  interval  between  the 
different  captures,  an  ordinance  of  the  Court  of  Portugal  had  altered 
the  rule  of  restitution  in  that  country  ;  and  they  were  restored  upon 
payment  of  the  rate  of  salvage  established  in  Portugal;  viz.,  one- 
eighth  to  king's  ships,  and  one-fifth  to  privateers.  Upon  the  same 
principle,  a  British  ship,  which  had  been  taken  by  the  French,  and 
carried  into  Pontevedra  in  Spain,  and  condemned  by  the  Prize  Court 
at  Paris,  being  afterwards  seized  as  French  property,  and  sold  under 
the  orders  of  the  Junta  of  Gallicia,  then  enemies  of  France,  and 
allies  of  this  country,  and  which  came  to  England,  and  was  claimed 
by  the  original  British  owner,  was  not  restored  (e) .  At  a  later  period, 
a  Spanish  ship  was  restored  on  payment  of  one-eighth,  upon  the 
ground  of  an  article  in  a  recent  treaty  between  Spain  and  this 
country,  providing  for  mutual  restitution  on  salvage  (/).  Of  this 
principle  of  British  jurisprudence,  whatever  attempts  may  be  made  to 
shake  it  from  motives  of  public  policy  or  private  interest,  reason 
must  now  declare,  and  posterity  will  hereafter  confess,  that  it  is 
founded  on  the  immoveable  basis  of  reciprocal  justice.  The  right  of 
recaptors  to  salvage  is  extinguished  by  a  subsequent  act  of  capture 
and  condemnation  by  an  enemy,  but  it  must  be  a  regular  sentence  of 
condemnation  carried  into  execution ;  for  if  the  sentence  of  the  Prize 


(6)  The  Bdlona,  1  Edw.   Ad.   Rep.  63.  Ad.  Rep.  63.      The  whole  is  a  most  finished 

The  Wanstead,  ib.  268.     Le Xiamen,  1  Dod.  model  of  judicial  eloquence. 

Ad.  Rep.    16.  La  Belle   Coquette,  id.  20.  (d)  Same  case. 

Union,  id.  346,    The  Sparkler,  id.  359.  (e)  The  Victoria,  1  Edw.  97. 

(c)  In  the  case  of  The  Santa  Cruz,  I  Rob.  (/ )  The  San  Francisco 1 1  Edw.  279. 
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Court  be  overruled  by  an  order  of  release  from  the  sovereign  power 
of  the  State,  the  recaptors  are  not  deprived  of  their  right  to 
salvage  (g}. 

If  the  property  of  a  nation,  not  engaged  in  hostility  with  the  enemies 
of  this  country,  happen  to  be  taken  as  a  prize  by  them,  and  retaken 
out  of  their  hands  by  his  Majesty's  subjects,  the  probability  of  its 
condemnation  in  the  courts  of  the  country  of  the  captors  is  to  be  con- 
sidered :  and  unless  there  appear  to  be  ground,  on  which  it  may  be 
supposed  that  it  would  have  been  condemned  in  those  courts,  it  is  to 
be  restored  without  the  payment  of  any  salvage.  Upon  this  ground 
an  American  ship,  carrying  provisions  and  naval  stores  on  the  part 
of  the  American  government,  for  the  use  of  their  fleet  in  the  Medi- 
terranean, was  restored  without  any  salvage  on  recapture  from  the 
Spaniards  (h), 

So  an  American  ship,  which  had  been  seized  by  the  French  Doua- 
niers  in  the  river  Yadhe,  and  released  upon  giving  bail,  by  depositing 
a  sum  of  money  to  answer  the  sentence  of  a  Court  of  Prize,  and  which 
was  brought  out  of  the  river  by  the  boats  of  an  English  gun-brig,  was 
restored  without  salvage  :  for  it  was  considered  that  the  ship  would 
have  been  free  by  reason  of  the  security  and  deposit,  even  if  sentence 
of  condemnation  should  pass  (i).  In  the  war  preceding  the  last,  the 
conduct  of  the  cruizers  and  Prize  Courts  of  France  having  given 
reason  to  apprehend  that  neutral  property,  arrested  by  the  former  on 
the  high  seas,  would  in  almost  all  cases  be  condemned  by  the  latter, 
salvage  was  usually  allowed  to  recaptors  of  neutral  property  out  of  the 
hands  of  the  French  by  our  Court  of  Admiralty,  and  such  allowance 
was  not  thought  unreasonable  by  the  neutral  merchants ;  but  this 
was  treated  as  an  exception  to  the  general  rule,  founded  on  parti- 
cular circumstances  (k) .  And  in  the  last  war  it  was  allowed,  upon 
the  recapture  of  American  ships  from  the  French  and  Danes,  which 
were  navigated  without  the  certificates  of  origin  required  by  the 
French  decrees,  and  of  which  the  condemnation  was  to  be  expected 
from  the  usual  practice  of  France  and  Denmark  on  similar  occa- 
sions (/). 

Shortly  before  the  commencement  of  the  late  war  with  Russia  a  pro- 
clamation was  issued  by  Her  Majesty  for  regulating  the  distribution  of 
prize  and  naval  pay;  and  the  Prize  Act,  Russia,  1854,  17  Viet.  c.  18, 
and  the  Naval  Pay  and  Prize  Act,  1854, 17  Viet.  c.  19,  have  since  been 
passed.  By  the  former  of  these  Acts  it  is  provided  that  British  ships, 
goods,  or  merchandises,  captured  by  and  recaptured  from  Her 
Majesty's  enemies  by  any  of  Her  Majesty's  ships  or  vessels  of  war, 


(g)  The  Charlotte  Caroline,  1  Dods.  Ad.  nora  Catharina,  4  Rob.  156.  The  Fanny,  1 

Rep.  192.  Dods.  443.  This  last  was  the  case  of  neutral 

(h)  The  Huntress,  6  Rob.  104.  The  goods  shipped  in  an  armed  British  vessel, 

War,  2  Rob.  299.  The  Sansom,  6  Rob.  410.  which  was  taken  and  retaken. 

(i)  The  Robert  Hall,  1  Edw.  265.  (1)  The  Actaon,  Mason,  1  Edw.  254. 

(A)  The  Carlotta,  5  Rob.  54.    The  Eleo- 
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shall  be  restored  to  the  owner  thereof,  upon  payment  in  lieu  of  salvage 
of  one-eighth  part  of  their  value,  to  be  divided  and  distributed  among 
the  recaptors,  as  directed  by  the  Act  in  respect  of  prize ;  but  this  is 
not  to  apply  to  ships  recaptured  after  having  been  set  forth  by  the 
enemy  as  vessels  of  war,  which  are  not  to  be  restored,  but  adjudged 
lawful  prize  for  the  benefit  of  the  captors  (m).- 

Ships  recaptured  before  they  have  been  carried  into  an  enemy's 
port  may,  with  the  consent  of  the  recaptors,  proceed  upon  their 
voyage  and  unlade  and  dispose  of  their  cargoes,  subject  to  adjudication 
on  their  return  to  some  port  within  the  United  Kingdom ;  and  if 
they  should  not  return  within  six  months,  the  recaptors  may  institute 
proceedings  against  them  and  their  cargoes  in  the  High  Court  of 
Admiralty  of  England,  which  may  thereupon  award  one- eighth  part  of 
the  value  to  the  recaptor,  and  enforce  its  payment  by  warrant  of 
arrest  against  the  ship  or  goods,  or  by  monition  and  attachment 
against  the  respective  owners  thereof  (n). 


14.  Of  Salvage  of  Ships  and  Merchandise  found  in  Possession  of 

Pirates. 

By  the  13  &  14  Viet.  c.  26,  "  An  Act  to  repeal  an  Act  of  the 
6  Geo.  4,  for  encouraging  the  capture  or  destruction  of  piratical 
Ships  or  Vessels,  and  to  make  other  Provisions  in  lieu  thereof/' juris- 
diction is  given  to  the  High  Court  of  Admiralty,  and  to  all  Vice- 
Admiralty  Courts,  including  those  within  the  territories  under  the 
government  of  the  East  India  Company,  to  take  cognizance  of  and 
determine  whether  any  persons  who  may  have  been  attacked  as 
pirates  by  vessels  of  war  belonging  to  Her  Majesty  or  the  East  India 
Company  were  or  were  not  pirates,  and  to  adjudge  what  was  the  total 
number  of  pirates  so  attacked,  the  number  captured,  and  what  were 
the  vessels  and  boats  engaged.  And  it  is  enacted,  that  all  ships, 
merchandise,  or  other  property  taken  possession  of  from  pirates  by 
any  ships  or  vessels  of  war,  or  armed  vessels  of  Her  Majesty,  or  any 
ships  or  vessels  of  war  or  boats  of  the  East  India  Company,  and  their 
officers  and  crews,  may  be  proceeded  against  in  the  said  courts,  and 
shall  be  liable  to  condemnation  as  droits  and  perquisites  of  Her 
Majesty ;  provided  always  that  if  any  part  of  such  property  shall  be 
proved  to  have  belonged  to  and  to  have  been  taken  from  any  of  Her 
Majesty's  subjects,  or  from  the  subjects  of  any  foreign  power,  it  shall 
be  adjudged  to  be  restored  to  the  former  owners  thereof  on  payment, 
in  lieu  of  salvage,  of  a  sum  of  money  equal  to  one-eighth  part  of  the 
value  thereof,  to  be  distributed  in  such  manner,  form  and  proportions 
as  other  bounties  are  distributable  under  Her  Majesty's  proclama- 


(»0  17  Viet.  c.  18,  s.  9.  (n)  17  Viet.  c.  18,  s.  10. 
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tions,  or  as  the  Court  of  Directors  of  the  East  India  Company,  or,  in 
the  case  of  a  joint  capture  by  Her  Majesty 's  ships  and  the  ships  of 
the  East  India  Company,  as  the  commissioners  executing  the  office  of 
Lord  High  Admiral  shall  direct  (o). 

Acts  of  piracy  constitute  men  pirates — an  independent  state  may 
be  guilty  of  piratical  acts,  as  may  also  rebels  and  insurgents  against 
the  government  of  their  own  country  (p) . 


(o)  13  &  14  Viet.  c.  26,  s.  5.  (p)  The  Magellan  Pirates,  1  E.  &  M.  88. 
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OF    COLLISION. 

SECTS.  1.  Of  the  Civil  and  Maritime  Laws  respecting  Collision,  p.  596. 

2.  Law  and  Practice  of  the  Court  of  Admiralty .      Causes  of  Collision,  p.  598. 

3.  Trinity  House  Order  of  30th  October,  1840,  p.  605. 

4.  Provisions  of  the  Merchant  Shipping  Act,  1854,  p.  606. 

5.  Provisions  of  the  Merchant  Shipping  Act  Amendment  Act,  1862,  p.  611. 

6.  French  Regulations  respecting  Collision,  p.  613. 

7.  Law  of  England — Miscellaneous  Cases,  p.  614. 

1 .  Of  the  Civil  and  Maritime  Laws  respecting  Collision. 

THE  master  is  responsible  to  his  owners  for  the  exercise  of  reasonable 
skill  and  care  in  the  management  of  the  vessel,  and  he  and  they  are 
responsible  in  like  manner  to  every  one  who  is  affected  by  his  acts 
within  the  scope  of  his  employment  (a).  The  property  of  the 
merchant  is  entrusted  to  the  master's  care,  and  he  and  his  owners 
must  answer  for  its  damage  or  loss,  through  his  negligence  or  mis- 
conduct. Mindful  of  these  responsibilities,  he  must,  during  the 
whole  course  of  the  voyage,  at  sea,  at  anchor,  and  in  port,  even  when 
a  licensed  pilot  is  on  board  (b),  be  vigilant  to  avoid  the  peril  of  col- 
lision with  another  vessel. 

This  misfortune  may  be  occasioned  by  circumstances  beyond  his 


(a)  A  wanton  trespass  by  the  master  is  the  vessel  had  set  off  in  this  fog,  blame  would 
not  an  act  within  the  scope  of  his  employ-  have  been  imputable  to  the  master ;  if  so, 
ment,  and  his  owners  are  not  answerable  for  was  he  not  blameable  in  going  on  in  the  fog  ? 
it.     See  The  Druid,  1  W.  Rob.  402.     It  has  Had  he  not  a  right  to  resume  his  authority  f 
been  held  at  Nisi  Prius,  that  ownership  is  Did  he  not  owe  it  to  his  owners,  and  to  the 
primd  facie  evidence  (liable  of  course  to  be  other    persons    whose    property    might   be 
rebutted)  that  a  vessel   doing   damage  was  damaged  by  a  collision,  to  insist  on  bringing 
under  the  care   and   management   of  the  the  vessel  up  ?     Was  not  the  master  in  duty 
owner's  servants. — Joyce  v.  Capel,  8  C.  &P.  bound  at  least  to  remonstrate  with  the  pilot, 
370.  and  to  represent  the  danger  of  proceeding? 

(b)  The   Girolamo,  an    Austrian  vessel,  Yet  he  says  in  his  affidavit,  '  he  did  not  in 
left  the  London  Docks,  with  a  licensed  pilot  the  least  interfere.*    In  this  aspect  the  case 
on  board,  towed  by  a  steam  vessel.    After  is,  as  far  as  I  am  aware,  new,  and  one  of  too 
she  had  passed  Blackwall,  a  fog  came  on,  much  difficulty  to  arrive  at  any  hasty  decision 
during  which  she  ran  foul  of  the  Edward,  upon,  unless  there  be  no  other  points  upon 
a  British  convict  vessel  moored  below  Wool-  which   the  case   may  be  disposed  of." — 3 
\vich,  in  the  proper  berth  for  such  vessels.  Hagg.  Ad.  Rep.  176.     See  also  The  Protec- 

Sir  John  Nicholl  said,  "  Did  the  accident  tor,  1  W.  Rob.  Rep.  45  ;  The  Diana,  1  W. 

arise  from  the  neglect, default,  incompetency,  Rob.  Rep.  131 ;  The  Massachusetts,  1  Wm. 

or  incapacity  (6  Geo.  4,  c.  125,  ss.  53,  54)  Rob.  371  j  TheRipon,  6  Notes  of  Cases,  245 ; 

of  the  pilot?    or   was   the  master  in  pari  Stuart  v.   Isemonger,   1    Wm.   Rob.    131, 

delicto?     It  occurred  from  the  vessel  going  P.  C. ;   The  Lochlibo,  3  W.  Rob.  321 ;  and 

on  in  the  fog,  not  from  an  act  of  bad  steer-  the  judgment  of  Dr.   Lushington   in   The 

age,  want  of  knowledge  of  shoals,  or  any  Duke  of  Manchester,   10   Jur.  863.      See 

incapacity  as  pilot,  but  from  proceeding  at  also  The  Argo}  Swab.  462. 
all.     It  seems  to  be  nearly  admitted,  that  if 
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control,  as  by  the  violence  of  the  wind  and  the  sea;  it  may  be 
accidental,  without  fault  on  either  side;  it  may  be  caused  by  the 
negligence,  ignorance,  or  unskilfulness  of  one  or  both  of  the  captains 
whose  vessels  come  into  collision. 

By  the  law  of  most  of  the  maritime  states  (c),  differing  in  this 
particular  from  the  Roman  law,  which  leaves  each  party  to  bear  his 
own  loss,  the  cost  of  damage  resulting  from  collision,  without  fault 
in  the  persons  belonging  to  either  ship,  is  to  be  divided  equally 
between  them.  The  same  rule  obtains  when  both  vessels  are  to 
blame,  and  when  the  blame  cannot  be  detected. 

An  article  of  the  ordinance  of  Wisbuy  (d)  seems  to  favour  the 
interpretation  of  this  rule  of  equal  division,  in  the  sense  of  a  pro 
raid  apportionment  of  the  expense  of  repairs  between  the  colliding 
vessels,  according  to  their  relative  value;  and  the  Hanseatic  ordi- 
nance provides,  that  the  damage  be  sustained  "  cequis  sortibus  juxta 
arbitrium  virorum  bonorum"  (e) .  Valin,  adverting  to  the  doubt  thus 
created,  and  citing  the  laws  of  Oleron,  Kuricke  on  the  Hanseatic 
ordinance,  Vinnius,  and  Stypmann  as  his  authorities,  states  the 
better  opinion  to  be,  that  the  damage  should  be  borne  in  equal 
portions — that  is,  each  paying  half  (/) .  This,  also,  is  the  provision  of 
the  French  ordinance,  in  its  terms  (g],  and  according  to  Valin' s  con- 
struction of  them.  We  read  on  the  other  hand,  in  Emerigon  (h\  that 
"  if  the  collision  has  not  happened  fortuitously,  and  it  is  impossible 
to  learn  to  whose  fault  it  is  imputable,  then  each  vessel  shall  bear  a 
moiety  of  the  damage,"  thus  confining  the  rule  to  cases  of  inscrutable 
fault.  By  the  Code  de  Commerce  (i)9  it  is  expressly  limited  to 
doubtful  cases,  the  loss  occasioned  by  collision  purely  fortuitous  being 
allowed  to  rest  where  it  has  happened  to  fall.  "  If  it  be  proved," 
says  Pardessus,  "  that  both  vessels  are  to  blame,  each  party  bears 
his  own  loss ;  but  if  it  be  impossible  to  say  whose  fault  has  occa- 
sioned the  collision,  an  estimate  is  made  of  the  injury  done  to  both 
the  colliding  vessels,  the  amount  of  which  is  to  be  borne  by  them  in 
equal  moieties,  and  not  proportionably  to  the  value  of  each  ship  and 
cargo"  (it) . 


(c)  See  ante,  pt.  4,  ch.  10,  s.  10,  and  the  commodum  resultare  potest."     The  same 
authorities  there  cited  by  the  author;  but  rule   is   followed   in   the   Danish,  Swedish, 
Bee   Bell's   Commentaries    on    the   Law   of  Prussian,  Lubeck,  and  Hamburgh  laws.    By 
Scotland,  vol.  1,  p.  582,  and  Cours  de  Droit  the  Norwegian  code,  when  one  vessel,  with- 
Commercial  Maritime,  by  Boulay  Paty,  tit.  out  necessity,  strikes  against  another,  it  is 
De  1'Abordage,  vol.  4,  p.  492.     Both  these  liable  to  fines,  which  vary  in  amount  accord- 
learned  authors  appear  to  think,  that  in  ing  to  the  nature  and  locality  of  the  injury 
cases  of  pure  accident,   the    rule    of   the  done  to  the  suffering  vessel.   See  Pardessus, 
maritime  law  and  of  the  civil  law  is  the  Collection  de  Lois  Maritimes. 

same.  (/)  Valin,  liv.  3,  tit.  7,  Des  Avaries. 

(d)  The  67th.  (0)  Arts.  10,  11,  Des  Avaries. 

(e)  Jus.  Marit.  Hanseat.  tit.  10,  art.  1,  (h)  Traite  des  Assurances,  c.  12,  s.  4. 
on    which   Kuricke,  ad.   Diet.   tit.  p.  220  (i)  Art.  407. 

(Edition  Heineccii,  p. 801), observes,  "Neque  (ii)    Cours    de    Droit    Commercial,    de 

enim  dum  in  casu  hoc,  pro  medid  parte  1'Abordage,  pi.  652.     Boulay  Paty,  vol.  4, 

quisque  contribuere    tenetur    ullurn  inde  p.  405. 
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2.  Law  and  Practice  of  the  Court  of  Admiralty.      Causes  of 

Collision. 

Our  Court  of  Admiralty,  before  which  misfortunes  of  this  kin  d 
are  frequently  the  subject  of  discussion,  adopts,  when  both  vessels 
are  in  fault,  the  rule  of  the  Maritime  Law;  and  accordingly,  in  the 
case  of  the  Woo  drop  (k),  Lord  Stowell  lays  it  down,  that  there 
are  four  possibilities  under  which  collision  may  occur.  "In  the  first 
place,  it  may  happen  without  blame  being  imputable  to  either  party, 
as  where  the  loss  is  occasioned  by  a  storm  or  any  other  vis  major. 
In  that  case  the  misfortune  must  be  borne  by  the  party  on  whom  it 
happens  to  light;  the  other  not  being  responsible  to  him  in  any 
degree.  Secondly,  where  both  parties  are  to  blame,  there  having 
been  want  of  due  diligence  or  of  skill  on  both  sides ;  in  such  a  case, 
the  rule  of  law  is,  that  the  loss  must  be  apportioned  between  them,  as 
having  been  occasioned  by  the  fault  of  both  of  them.  Thirdly,  by  the 
misconduct  of  the  suffering  party  only ;  and  then  the  rule  is,  that  the 
sufferer  must  bear  his  own  burthen.  Lastly,  it  may  have  been  the 
fault  of  the  ship  which  ran  the  other  down,  and  in  this  case  the 
innocent  party  would  be  entitled  to  an  entire  compensation  from  the 
other/' 

This  rule  of  equal  division,  where  both  vessels  are  to  blame,  has 
been  solemnly  recognized  by  the  House  of  Lords,  in  a  case  decided 
there  on  appeal  from  the  judgment  of  the  Court  of  Session  in  Scot- 
land (/) .  In  that  case  the  ship  Wells  had  been  endeavouring  to  make 
her  way  into  the  Firth  of  Forth,  and  had  come  to  an  anchor,  in  con- 
sequence of  the  state  of  the  weather,  in  what  is  termed  the  Fairway, 
that  is,  in  that  part  of  the  Firth  which  is  constantly  navigated  by 
vessels,  at  some  distance  from  the  island  of  Inchkeith.  During  a 
very  blowing  night,  whilst  she  was  in  this  position,  the  ship  Sprightly 
came  suddenly  upon  her,  and  the  Wells  was  run  down,  and  with  her 
cargo,  totally  lost.  A  proceeding  was  instituted  before  the  Judge 
Admiral,  by  the  owners  of  the  ship  Wells  against  the  owners  of  the 
ship  Sprightly,  and  interlocutors  were  pronounced  by  him,  the  result 
of  which  was,  to  make  the  owners  of  the  Sprightly  liable  to  the  full 
extent  of  the  damage  of  the  Wells  and  of  her  cargo,  subject  to  the 
limitation  of  the  Act  of  Parliament,  as  to  the  amount  of  the  value  of 


(k)  2  Dods.  83.  See  also  The  Shannon,  Appeal  Cases,  p.  395.  The  learned  author 

1  W.  Rob.  463;  The  JSbenezer,  2  W.  Rob.  of  the  articles  on  mercantile  law  (Law 

206  ;  The  Itinerant,  2  W.  Rob.  236 ;  The  Magazine)  questions  the  existence,  in  the 

Thornley,  7  Jur.  659 ;  The  Immaganda,  8  Court  of  Admiralty,  of  the  rule  of  appor- 

M.  R.  pi.  75.  An  inevitable  accident  is  one  tionment,  in  the  sense  of  equal  division  of 

which  could  not  possibly  be  prevented  by  the  the  loss.  It  seems  clear,  from  the  address 

exercise  of  ordinary  care,  caution,  or  mari-  of  Lord  Gifford  in  the  case  cited,  that  not 

time  skill.  See  the  judgment  of  Dr.  Lush-  only  he,  but  Lord  Stowell  also  so  under- 

ington  in  The  Virgil,  2  W.  Rob.  205.  stood  it. 

(0  Haye  v.  Le  Neve,  2  Shaw's  Scotch 
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the  ship  occasioning  the  loss,  and  of  her  freight ;  the  Judge  Admiral 
being  of  opinion,  that  the  fault  rested  entirely  with  the  Sprightly. 
The  cause  was  removed  to  the  Court  of  Session,  which  referred  the 
evidence  to  the  Port  Admiral  at  Leith,  who  reported,  that  although 
fault  was  imputable  to  both  vessels,  he  thought  the  greater  blame 
rested  on  the  Sprightly.  In  consequence  of  this  report,  the  Court  of 
Session,  deferring  to  the  authority  of  the  English  Court  of  Admiralty 
in  the  case  above  cited,  altered  the  decision  of  the  Judge  Admiral ; 
and  the  question  came  before  the  House  of  Lords,  on  appeal  from 
the  judgment  of  the  Court  of  Session.  Lord  Gifford,  in  his  address 
to  the  House  of  Lords,  stated,  that  he  had  been  furnished  by  Lord 
Stowell  with  a  note  of  a  case  in  which  he  was  counsel,  and  of  which 
the  judgment  entered  up  in  the  Court  of  Admiralty  had  been  found. 
It  was  the  case  of  the  Petersfield  v.  The  Judith  Randolph,  decided  by 
Sir  James  Marriott,  in  1780.  It  was  as  follows  :  "  For  further 
information  and  sentence,  Captain  Hector  Rose  and  Captain  Henry 
Hinde  Petty,  two  of  the  elder  brethren  of  the  Trinity  House,  again 
attended  as  assessors  to  the  Judge  in  this  cause ;  and  the  Judge 
having  heard  the  proofs  read,  and  advocates  and  proctors  on  both 
sides,  and  likewise  the  opinion  of  the  said  Trinity  brethren,  pro- 
nounced that  both  ships  were  in  fault,  and  that  the  Judith  Randolph 
was  most  in  fault ;  and  decreed  that  the  whole  damage  sustained  by 
the  owners  of  the  ship  Petersfield  and  her  cargo,  which  was  sunk  and 
lost,  as  well  as  the  damages  and  expenses  given  against  the  ship  Peters- 
field,  and  the  costs  of  suit  here,  on  both  sides,  be  borne  equally  by  the 
parties  in  this  suit."  "  I  apprehend,  therefore,"  added  Lord  Gifford, 
"  that  what  is  laid  down  in  the  case  of  the  Woodrop  is  established  to 
be  the  law  of  the  Court  of  Admiralty.  I  have  no  difficulty  in  recom- 
mending to  your  lordships  to  apply  to  this  case  the  judgment  of  Sir 
James  Marriott,  in  the  case  of  the  Judith  Randolph.  If  your  lord- 
ships were  to  take  any  other  rule,  one  cannot  conceive  any  mode  of 
properly  apportioning  the  loss  which  the  Court  of  Session  have  found 
to  have  occurred.  It  might  be  extremely  difficult  to  regulate  the 
quantity  of  neglect  on  the  one  side  and  the  other,  and  to  apportion  the 
damages  by  any  other  rule.  On  reviewing  the  evidence  in  this  case, 
I  was  strongly  impressed  with  the  negligence  on  the  part  of  the 
Wells  in  not  showing  a  light,  as  Sir  John  Beresford  (the  Port 
Admiral)  says  she  ought  to  have  done,  when  she  saw  the  Sprightly 
coming  down  upon  her ;  at  the  same  time,  I  have  no  difficulty  in 
saying  there  was  great  negligence  on  the  part  of  the  Sprightly  in  not 
having  the  look-out  she  ought  to  have  had,  considering  the  place  in 
which  she  was." 

The  House  determined  "  that  both  ships  were  in  fault,  and  that  the 
whole  damage  sustained  by  the  ship  Wells  and  her  cargo  should  be 
borne  equally  by  the  parties." 

Lord  Denman,  in  the  case  of  De  Vaux  v.  Salvador  (m) ,  adverting 

(7/1)  4  Adol.  &  Ellis,  420.   Emerigon,  also,  demi  du  dommage,  tandis  que  I'autre  navire 

in  his  commentary  upon  this  construction  of  beaucoup  plus  important  supportern  avec 

the  article  of  the  French  Ordinance,  says,  aisance    la    demi     restante." — Traite    des 

"  De  lail  petit  tres  fort  arriver  qui  Ventier  Assurances,  chap.  12,  sec.  12. 
valeur  d'un  des  navires  soit  absorbee  par  la 
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to  the  occasional  hardship  of  this  principle  of  apportionment,  says, 
"  it  grows  out  of  an  arbitrary  provision  in  the  law  of  nations  from 
views  of  general  expediency,  not  as  dictated  by  natural  justice, 
nor  possibly  quite  consistent  with  it."  Chancellor  Kent  (n)  also,  in 
his  Commentaries,  speaks,  after  Cleirac  (o) ,  of  the  rule,  as  judicium 
rusticorum.  But  there  are  other  principles  of  maritime  law  which 
could  scarcely  bear  to  be  tried  by  this  standard  of  natural  justice — 
the  maxim,  for  instance,  which  makes  wages  the  offspring  of  freight 
and  the  denial  to  them  of  protection  by  insurance  (p) .  The  rule, 
as  we  have  seen,  was  established  and  maintained  against  one,  pos- 
sibly more  equitable  in  its  theory,  but  practically  more  difficult  of 
just  application,  on  grounds  of  policy.  Collision  in  the  open  sea  is 
comparatively  rare,  and  often  accidental,  but  in  roads  and  in 
confined  navigations  it  is  a  misfortune  of  frequent  and  seldom  of 
blameless  occurrence.  "  No  better  means/'  says  Valin,  adopting  the 
reasoning  of  the  Jugemens  d'Oleron  (q),  "  of  making  the  masters  of 
small  vessels,  which  are  liable  to  be  injured  by  the  slightest  shock, 
attentive  to  avoid  collision,  than  to  keep  the  fear  of  paying  for  half 
the  damage  constantly  before  their  eyes.  And  if  it  be  said  that  it 
would  be  a  shorter  and  more  simple  mode  of  adjustment  to  let 
each  party  bear  the  loss  he  has  sustained,  as  arising  from  casus 
fortuitus,  the  answer  is,  that  then  the  masters  of  large  vessels  would 
make  light  of  collision  with  those  of  smaller  burthen.  Upon 
the  whole,  therefore,  no  rule  is  so  just  as  that  of  equal  par- 
tition" (r). 

If  the  master  or  owner  of  one  of  the  colliding  vessels  be  unwilling 
to  bear  his  own  loss,  and  wish  to  fix  it  upon  the  other,  he  may  seek 
his  remedy  in  the  Court  of  Admiralty  or  the  Courts  of  Common 
Law  (s) .  In  both,  if  he  can  prove  that  the  master  of  the  defendant's 


(n)  Page  223;  Edinburgh  edition.  les  vins  qui  sont  dedans,  et  parter  aussile 

(0)  Les  jurisconsultes  nomment  et  quali-  dommageentrelesmarchandises',etlemaitre 

fient  cette   decision   par  moitie,  judicium  de  la  nef  qui  a  choque  etfrappe  I'autre  est 

rusticorum.  Elle  se  pratique  ordinairement  tenu  a  jurer  sur  les  SS.  Evangiles,  luy  et 

par  les  arbitres,  arbitrateurs  et  amiables  ses  mariniers  qu'ils  ne  choquerent  point  de 

compositeurs  lors  et  quand  Vinterieur  des  leur  gre  et  volonte.     Et  la  raison  pourquoy 

parties,  oule  motif  de  la  question  n' est  pas  a  ce  jugement  fut  fait.     Premierenu-nt  est 

decouvert  et  connu,  ou  bien  quand  il  y'a  de  qu' une  vieille  nef  ne  semettepoint  volontiers 

la  coulpe  depart  et  d'autre.  Tel  fut  lejuge-  a  la  voye  d'une  ineilleuresi  avantqu'elle  en- 

ment  reconnu  toutjuridic  du  sage  Boy  Sa-  dommage  ou  puisne  grever  autre  nef.  Mais 

lomon  qu'il  donna  sur  la  question  d'entre  quand  elle  scait  bien  qu'elle  y  doit  parter 

deux  meres,  1,  3,  Reg.  c.  5. — Cleirac,  Us  jusques  a  la  moitie  elle  se  retirera  volontiers 

et  Coutumes  de  la  Mer,  p.  56.     Rouen  edit,  hors  de  la  voye. — Jugemens  d'Oleron. 

1671.  (r)    In    Holland,   the    rule    is    followed, 

(p)  "The  mariner,"  says  Lord  Stowell,  " propter  bonum  publicum  et  culpce  pro- 

"goes  to  sea  upon  the  single  security  of  the  bandas    difficultateni" — Neostadii,    Decis. 

freight.      Freight   is   the   mother,  and   the  49. 

only  mother,  of  wages.     If  that  goes,  every-  (s)  A  verdict  in  a  Court  of  Common  Law 

thing  goes.     He  has  no  stepfather,  if  I  may  is  not  a  bar  to  proceedings  in  the  Court  of 

say  so,  in  the  character  of  insurer  to  supply  Admiralty,  in  respect  to  the  same  collision  ; 

the  loss." — The  Juliana,  2  Dods.  Ad.  Rep.  and  notwithstanding  a  judgment inrem, and 

510;    but  see  now  17  &  18  Viet.   c.    104,  a  sale  thereon  in  the  Court  of  Admiralty,  in 

s.  183.  a  cause  of  collision,  an  action  for  the  same 

(q)  Le  dommage  du  coup  doit  etre  prise  cause   may   be   maintained   at  law,  if  the 

et  party  moitie  par  moitie  des  deux  nefs  et  damage  actually  done  exceeds  the  amount 
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vessel  was  alone  in  fault,  and  that  no  want  of  ordinary  skill  or 
caution  on  his  own  part  contributed  to  the  misfortune,  he  will, 
subject  to  the  provisions  of  the  statutes  which  limit  the  liability  of 
shipowners,  and  the  apportionment  of  the  amount  recoverable  from 
them  among  the  persons  by  whom  damage  has  been  sustained,  be 
entitled  to  recover  a  full  compensation  (t). 

That  compensation  will  consist  of  the  amount  of  all  the  ship's 
damage,  and  loss  from  ship's  detention,  which  may  have  resulted  to 
him  from  the  collision,  but  not  of  any  damage  subsequent  to  the 
collision,  which  would  not  have  happened  but  for  the  lack  of  ordinary 
nautical  skill  and  seamanlike  resolution  on  the  part  of  his  servant, 
the  master  (u). 

A  cause  of  collision  is  a  suit  in  rem  in  the  Instance  Court  of 
Admiralty,  commencing  with  the  arrest  of  the  ship,  to  the  mis- 
management of  which  the  misfortune  is  imputed,  to  recover  a  sum- 
mary reparation  for  the  injury  alleged  to  have  been  sustained.  It  is 
no  bar  to  the  maintenance  of  it,  that  charterers  at  the  time  of  the  col- 
lision had  the  entire  control  of  the  ship,  and  that  the  collision  was 
caused  by  their  default,  negligence,  or  misconduct  (v),  nor  that  an 
action  has  been  brought  by  the  plaintiff  to  recover  damages  for  the  same 
cause,  although  the  Court  of  Admiralty  will  not,  except  in  the  case  of 
the  insolvency  of  the  defendant,  entertain  a  concurrent  suit  in  rem  (w) . 
Preliminary  acts  or  statements  of  the  circumstances  of  the  collision 
recenti  facto  are  required  of  the  parties,  to  prevent  one  of  them  from 
stating  his  case  to  meet  the  case  of  the  other.  Applications  to  amend 
mistakes  in  them  must  be  made  immediately  upon  their  discovery, 
and  supported  by  affidavit  (x).  The  pleadings  should  be  confined 
to  the  merits  of  the  collision  itself.  An  article  claiming  special 
damage  for  salvage  service  subsequent  to  the  collision  is  not 
admissible  (y}. 

Under  the  older  practice,  when  evidence  not  pleaded  was  elicited  in 
the  course  of  the  examination,  the  Court,  if  it  appeared  not  pertinent, 
as  well  as  extra  articulate,  would,  on  an  exceptive  allegation,  reject  it; 
but,  exceptive  allegations  are  now  viewed  with  jealousy,  as  opposed  to 
the  common  process  of  justice,  and  if  the  extra- articulate  evidence  be 
of  facts  part  of  the  res  gestce,  as  when  a  witness  describing  the  col- 
lision, let  fall  that  before  the  colliding  vessel  had  quite  got  clear, 
the  pilot  of  one  of  them  was  heard  to  say :  "  The  helm  is  still 
a-starboard" — the  Court  will  be  reluctant,  on  a  purely  formal 
objection,  to  shut  its  eyes  to  the  truth.  On  the  other  hand,  if  the 
opposite  party  has  been  surprised,  and  desires  an  opportunity  of 


received  by  the  plaintiff  under  the  Admiralty  Magazine,  279.     The  Pewter,  Swab.  1 

proceedings.    Nelson   v.   Couch,  15  C.  B.,  The  Linda,  ibid.  300 

N.  S.  99.     The  Anne  and  Mary,  2  Wra.  (f)  The  Ticonderoga,  Swab.  215. 

Rob.  190.     And  see  General  Steam  Navi-  (w)  Harmer  v.  Bell,!  Moore,  P.C.  286. 

gation  Company  v.   Guillon,  11   M.  &  W.  The  John  and  Mary,  Swabey  471.     The 

877,  as  to  the  effect  of  a  decision  by  a  foreign  Bengal,  ibid.  468. 

Court.  (a?)  The  Vortigern,  Swab.  518. 

(t)  See  ante  p.  4,  c.  7.  (y)  The  George  Arkle,  1  Lush.  222. 

(M)  The    Countess  of  Durham,  9   Law 

R  R 
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meeting  the  extra-articulate  evidence,  the  Court  will  give  leave  to 
counterplead,  and  produce  evidence  on  the  counterplea  (a).  "  On  the 
part  of  the  captain/'  said  Lord  Stowell,  "  there  are  several  witnesses, 
and  among  them  Mr.  Evans,  whose  testimony  alone,  if  true,  is 
decisive  upon  the  subject ;  and  I  don't  think  it  a  sufficient  objection 
to  his  testimony,  that  his  conversations  with  the  captain  in  respect 
of  this  young  man  are  not  to  be  found  in  the  allegation  as  well  as  in 
his  evidence ;  that  is  a  technical  objection  not  to  be  too  strictly 
applied"  (b) .  It  has  been  held  that  in  an  action  of  collision  brought 
by  the  owners  of  a  vessel  and  the  crew,  for  their  private  effects,  that 
admissions  of  the  crew  as  to  the  circumstances  of  the  collision  cannot 
be  pleaded.  "I  cannot  think,"  said  Dr.  Lushington,  "that  the  fact  that 
the  seamen  are  parties  to  the  action — plaintiffs  in  the  cause — is  a 
sufficient  reason  for  the  admission  of  this  article.  If  we  allow 
admissions  by  the  crew  to  be  evidence  in  cases  of  collision,  we  shall 
have  conversations  in  pot-houses  pleaded,  counterpleaded,  proved  and 
disproved,  and  all  to  no  purpose.  We  have  never  allowed  such 
admissions  here,  and  I  don't  wish  to  allow  them.  The  article  must 
be  struck  out"  (c) . 

The  evidence  formerly  consisted  of  written  depositions  only.  Wit- 
nesses are  now  summoned  and  examined  viva  voce  before  the  Court, 
or  before  an  Examiner  or  Commissioner  of  its  appointment  (d),  the 
Judge  determining  upon  all  the  facts  of  the  case,  the  complainant's 
right  to  amends,  and  the  principle  of  their  computation  (e) .  In  this 
he  is  usually  assisted  by  two  of  the  masters  or  elder  brethren  of  the 
Trinity  House,  who,  having  heard  the  evidence  from  the  mouths  of 
the  witnesses,  or  read  from  the  depositions,  and  the  Judge's  direction 
on  the  law,  give  their  opinion,  in  private  consultation  with  him, 
as  matter  of  nautical  skill,  which  of  the  two  vessels  was  to  blame,  or 
that  neither  or  both  were  to  blame,  and  that  opinion  is  almost  always 
adopted  by  the  Court. 

(a)  The  Schwalbe,  Swab.  461  and  521.  capsized  a  barge  which  contained  cargo  in 

(b)  The  Harvey,  2  Hagg.  83.  fruit  belonging  to  Turkish  owners.  Thejuris- 

(c)  The  Foyle,  1  Lush.  10.  diction  of  the  Court  was  denied  ratione  loci, 

(d)  3  &4  Vict.c.  65,  &  24  Viet.  c.  10.  ss.  7-  the  damage  not  being  in  tidal  waters,  over 
34.  The  Ida,  1  Lush.  6.  See  also  The  Druid,  which  alone,  it  was  contended,  that  the  Ad- 
1    W.  Rob.  391;  and  as  to   the   instance  miralty  had  jurisdiction,  ratione  delicti,  the 
jurisdiction    over     foreigners.      The     Two  ship  proceeded  against  being  in  no  respect 
Friends,    1    Rob.  280.      The    Golubchick,  instrumental  to   the  injury;     the  act  com- 
1  W.  Rob.  143  ;    Reg.  v.  Cunningham,  28  plained  of  a  personal  act  of  the  master,  not 
L.  J.  M.  C.  66,  in  which  it  was  held  that  within  the  scope  of  his  ordinary  duties,  but 
the  whole  of  the  British  Channel  is  within  wanton  and  wilful,  and  therefore  not  within 
the  counties   by  the    shores    of  which   its  the  principle  on  which  the  action  in  rem  in 
ports  are  bounded.    The   Court  of  Admi-  cases  of  maritime   torte  is    founded.     The 
ralty  has  jurisdiction  over  causes  of  collision  Court,  declining  to  define  where  the  Admi- 
but  not  of  damage  generally.      In  a    suit  ralty  jurisdiction  in  foreign  rivers  begins  or 
against   the   Danish   schooner  Ida,   it   ap-  ends,  and  where  municipal  jurisdiction  ob- 
peared  that  her  master,while  she  was  lying  tains  exclusively,  adopted  the  latter  class  of 
alongside  the  quay  at  the  port  of  Ibraila,  objections,    and   dismissed  the   petition    of 
on  the  fresh   waters   of  the   Danube,    115  the  Turkish  owners  of  the  cargo  destroyed, 
miles   from   the    Black  Sea,  got   on  board  (e)  In  estimating  the  damage,  the  loss   of 
an    English    barque    alongside    him,     and  the   benefit   of  an  agreement  by  reason  of 
with  a  view  to  get  the  schooner  out,  wil-  the  collision  may  be  taken  into  account. — 
fully  cut  the  barque  adrift  from  her  moor-  The  Matchless,  10  Jur.  1017.  The  Betsy, 
ings,  whereby  she  swung  to  the  stream,  and  2  Hagg.  28.     The   Yorkshireman,  ibid.  30. 
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In  pronouncing  its  decision  the  Court  proceeds  secundum  attegata 
et  probata.  The  party  suing  cannot  recover  in  full  if  he  fails  to 
prove  the  case  set  up  in  his  pleading  and  evidence,  although  fault  be 
established  against  the  other  vessel  and  none  against  his.  Thus,  the 
libel  and  evidence  of  the  Tecla  Carmen,  alleged  that  the  North 
American  had  no  look-out,  had  starboarded  just  before  the  collision, 
and  had  struck  the  Tecla  Carmen  on  the  port  side,  with  her  starboard 
bow.  The  North  American's  want  of  look-out  was  proved,  but  her 
having  starboarded  not  being  proved,  and  it  being  proved  that  she 
had  struck  the  Tecla  Carmen  with  her  port,  and  not  with  her  star- 
board bow,  both  vessels  were  held  to  be  in  fault  (/) .  So,  where  the 
plaintiff*  pleaded  that  the  collision  was  wholly  caused  by  the 
defendant's  vessel  starboarding ;  and  the  court  below  decided  that 
the  plaintiff's  vessel  was  solely  to  blame,  the  Court  of  Appeal, 
though  holding  that  the  plaintiff,  on  the  true  facts  of  the  case  was 
not  to  blame,  but  entitled  to  recover,  affirmed,  nevertheless,  the 
judgment  of  the  court  below,  because  the  starboarding  of  the 
defendant's  vessel  was  not  proved  (g) . 

The  plaintiff,  it  will  be  observed,  in  both  of  these  cases,  failed 
to  establish  the  principal  charge  against  the  defendant's  vessel ; 
but  where  a  plaintiff  pleaded  two  separate  collisions,  and  proved  the 
first,  and  that  it  broke  the  chains  of  the  proceeding  vessel,  and  so 
weakened  her  power  to  resist  the  gale,  as  to  be  the  efficient  cause  of 
her  going  on  the  rocks,  it  was  held  unnecessary  to  consider  whether 
there  had  been  as  pleaded,  a  second  collision,  and  that  the  plaintiff 
had  fulfilled  the  condition  of  the  rule  (h).  The  defendant,  on  the 
other  hand,  need  not  do  more  in  plea  than  deny  that  the  collision 
was  occasioned  by  the  default  of  his  vessel.  Though  he  plead  a 
particular  fact  as  the  cause  of  the  collision,  he  is  not  bound  to  prove 
it,  and  if  he  fail  in  doing  so,  he  is  not  thereby  concluded  (i) . 

In  cross-actions  it  may  sometimes  happen  that  the  decree  in 
one  will  not  be  the  exact  reverse  of  the  decree  in  the  other,  as, 
where  in  the  first  action  the  plaintiff  fails,  only  because  the 
burden  of  proof  is  upon  him,  and  he  cannot  make  out  his  case 
affirmatively,  the  defendant  in  his  cross-action  will  not  be  entitled  to 
judgment,  for  neither  will  he  have  succeeded  in  proving  his  case  (£). 

By  this  procedure,  before  the  enactment  of  positive  regulations 
for  the  prevention  of  collision,  the  rules  of  the  sea,  which  usage  had 
established  among  mariners,  were  applied  and  vindicated  in  the 
Court  of  Admiralty,  where  each  cause  was  determined  on  prin- 
ciples, not  always  consonant  to  those  which  would  regulate  its 
decision  at  common  law  ;  but,  on  the  whole,  perhaps,  as  conducive  to 
the  real  justice  of  the  case,  and  as  satisfactory  to  the  litigant  parties. 
Thus,  in  the  case  of  the  Woodrop,  above  cited,  Lord  Stowell  told  the 


But  claims  for  damage  done  to  the  cargo  of        (/)  The  North  American,  Swab,  358. 
a  ship  run  on  shore  after  a  collision,  and  fop         (g)  The  Ann,  1  Lush.  55. 
loss  of  the  ship's  employment,  in  the  nature         (h)  The  JJespatch,  1  Lush.  98. 
of  demurrage,  have  been  refused.  TheEolides        (i)  The  East  Lothian,  \  Lush,  241. 
3  Hagg.  367.  The  Columbus,  3  W.  Rob.  158.        (K)  The  Vortigern,  Swab.  518. 
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Trinity  Masters,  ' '  that  the  law  imposed  upon  the  vessel  having  the 
wind  free,  the  obligation  of  taking  proper  measures  to  get  out  of  the 
way  of  a  vessel  close-hauled  (b),  and  of  showing  that  it  had  done  so. 
If  they  thought  proper  precautions  were  taken  by  the  persons  on  board 
the  Woodropy  then  it  would  be  necessary  to  inquire  whether  those 
measures  were  counteracted  and  defeated  by  improper  measures  taken 
by  those  on  board  the  other  ship."  Again,  in  a  suit  against  the 
Shannon,  a  steam  vessel,  for  damage  done  by  her  to  a  sailing  vessel, 
the  British  Union,  it  was  urged  that  the  Shannon  being  on  the  star- 
board tack,  was  right  in  holding  her  course,  and  that  the  British 
Union,  which  was  on  the  larboard  tack,  ought  to  have  borne  up  (c)  ; 
but  the  Trinity  Masters  observed,  ' '  that  the  state  of  the  wind  was  of 
no  great  importance,  as  the  Shannon,  not  receiving  her  impetus  from 
sails,  but  from  steam,  should  have  been  under  command ;  that  steam 
boats,  from  their  great  power,  should  always  give  way  (d)  ;  that  they 
were  satisfied  the  Shannon  had  seen  the  British  Union,  and  that  the 
Shannon  was  to  blame ;"  and  the  court  decreed  accordingly. 

Previously  to  the  passing  of  the  3  &4  Viet.  c.  65  (e),  the  Court  of 
Admiralty  had  no  jurisdiction,  where  the  collision  took  place  within 
the  body  of  a  county  (/),  the  jurisdiction  given  by  that  statute 
extending  only  to  cases  of  damage  received  "  by  any  ship  or 
sea-going  vessel."  But  by  the  Merchant  Shipping  Act,  foreign 
ships,  by  which  damage  may  have  been  done  to  any  property 
of  her  Majesty,  or  of  her  subjects,  in  any  part  of  the  world, 
may  be  arrested  in  any  port  or  river  of  the  United  Kingdom,  or 
within  three  miles  of  the  coast  thereof,  by  the  order  of  the  Judge  of 
any  court  of  record,  the  Judge  of  Admiralty  and  the  Court  of  Session, 
or  Sheriff  in  Scotland,  upon  its  being  shown  by  any  person  applying 
for  such  arrest,  that  such  damage  was  probably  caused  by  the  miscon- 
duct or  want  of  skill  of  the  master  or  mariners  of  the  ship  against 
whieh  the  application  is  made,  except  as  to  ships  doing  damage 
within  the  body  of  any  county  (g) .  And  by  the  24  Viet.  c.  10,  s.  7, 
the  Court  of  Admiralty  has  jurisdiction  over  any  claim  for  damage 
done  by  any  ship  ;  and  such  ship  may  be  detained  until  satisfaction 
given,  or  security  to  abide  the  event  of  any  action  and  for  costs. 


(6)  See  the  case  of  The  Baron  Holberg,  abated    speed,    in    a    tack    frequented    by 

3  Hasrg.  Ad.  Rep.  244  j  and  Handyside  v.  coasters,  did  not,  when  hailed,  order  her 

Wilson,  3  Car.  &  Pay.  528.     Jameson  v.  engines   to   be  stopped,  was  held  liable,  a 

Drinkald,  12  Moore,  148.     In  estimating  collision  having  ensued,  to  the  amount  of  the 

the  liability  of  ships  which  have  come  into  damage  and  costs. — Perth,  3  Hagg.  414. 

collision,  the  question  "  close  hauled"  or  not  See  also  The  Rose,  2  Wm.  Rob.  1. 
is  one  of  degree ;  the  expression  is  not  li-         (<?)  See  Appendix. 

mited  to  vessels  which  are  sailing  as  close  as         (/)    The    Eliza  Jane,  3    Hagg.  335. 

possible  to  the  wind.     Chadwick  v.  City  of  Violet  v.  Blague,  Cro.  Jac.  574.    Velthusen 

Dublin  Steam  Packet  Company,  6  E.  &  B.  v.    Ormsley,   3  T.  R.   315.      The   Public 

771.  The  Dumfries,  P.  C.  Swab.  125.    The  Opinion,  2  Hagg.  398. 
North  American,  ibid.  358.  (g)  This  enactment  does  but  give  effect 

(c)  See  also  the  Jupiter,  3  Hagg.  320,  in  to  the  general  maritime  law.    The  Ticon- 

which  the  same  rule  is  laid  down.  deroga,  Swab.  215.    The  Grieswold,  Swab. 

(a)  The  Shannon,  2  Hagg.  Ad.  Rep,,  173.  430. 
A  steamer  which,  going  in  a  fog  with  un- 
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3.  Trinity  House  Order  of  30th  October,  1840. 

An  order  (h)  promulgated  by  the  Trinity  House  Corporation  on  the 
30th  of  October,  1840,  provides  as  follows  :  "  Whereas  the  recognized 
rule  for  sailing  vessels  is,  that  those  having  the  wind  fair  shall  give 
way  to  those  on  a  wind ;  that  when  both  are  going  on  the  wind 
the  vessel  on  the  starboard  tack  shall  keep  her  wind,  and  the  one 
on  the  larboard  tack  bear  up,  thereby  passing  each  other  on  the 
larboard  hand  ;  that  when  both  vessels  have  the  wind  large  or  abeam 
and  meet,  they  shall  pass  each  other  in  the  same  way  on  the  larboard 
hand,  to  effect  which  two  last-mentioned  objects  the  helm  must  be 
put  to  port;  and  as  steam  vessels  may  be  considered  in  the  light  of 
vessels  navigating  with  a  fair  wind,  and  should  give  way  to  sailing 
vessels  on  a  wind  on  either  tack,  it  becomes  only  necessary  to  provide 
a  rule  for  their  observance  when  meeting  other  steamers  or  sailing 
vessels  going  large. 

"When  steam  vessels  on  different  courses  must  unavoidably  or 
necessarily  cross  so  near  that  by  continuing  their  respective  courses 
there  would  be  a  risk  of  coming  in  collision,  each  vessel  shall  put 
her  helm  to  port,  so  as  always  to  pass  on  the  larboard  side  of  each 
other"  (*). 

In  a  case  of  collision  (k)  between  the  steamer  Menai  and  the 
schooner  Friends,  it  was  stated  on  behalf  of  the  Menai  that  she  was 
coming  up  the  river,  and  was  on  the  Kentish  shore,  distant  about  one- 
third  of  the  whole  breadth  of  the  reach,  the  night  being  dark,  the 
tide  ebbing,  and  the  wind  blowing  strong  from  the  west ;  that  she 
observed  a  vessel  coming  down  the  river  just  open  over  the  starboard 
bow ;  that  as  soon  as  the  vessel  was  reported,  the  helm  of  the  Menai 
was  put  to  starboard,  in  the  full  belief  that  the  schooner  would  keep 
down  the  mid-channel  in  order  to  go  down  with  the  strength  of 
the  tide. 

' '  Primd  facie,"  said  Dr.  Lushington,  addressing  the  Trinity  Masters, 
"  and  unless  some  exception  is  to  be  engrafted  on  these  rules,  the  rule 
applies,  and  then  it  follows  that  the  Menai  was  to  blame  for  putting 
her  helm  to  starboard,  and  the  Friends  acted  right." 


(h)    The  Duke  of  Sussex,   1    W.   Rob.  vessel  by  unskilful  management  be  so  near 

274;  and  see  the  General  Steam  Navigation  the  shore  that  by  p^rtinsr   her  helm  there 

Company  v.  Tonkin,  4  Moore,  P.C.C.  314,  would  be  danger  ot  collision,  the  vessel  on 

and  The  Hope,  1  W.  Rob.  157,  in  which  it  her  right  course  would,  in  spite  of  the  rule, 

was  held,   that   the  rules  were   not  to   be  be  justified  in  putting  her  helm  to  starboard, 

pertinaciously   adhered    to    when    collision  — The  General   Steam    Navigation    Com- 

would  be  prevented  by  a  different  course.  puny,  App.,  Tonkin,  Respondent,  4  Moore, 

(*)   This  rule  is  only  applicable  when  the  P.  C.  361. 

vessels,  by  continuingtheirrespective  courses,  (k]  The  Friends,  1  Wm.  Rob.  478i     The 

are  in  danger  of  coining  into  collision,  and  Gazelle,   1    Wm.   Rob.    491.     The   Clyde, 

when,  by  putting  their  helms  to  port,  the  Swab.  23. 
collision   may   be   avoided  ;    and  if  either 
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The  Trinity  Masters  stated  their  opinion  to  be,  that  the  steamer 
Menai  was  to  blame,  and  that  the  schooner  Friends  had  conducted 
herself  properly ;  and  the  learned  Judge  dismissed  the  claim  of  the 
former  vessel,  and  condemned  her  in  costs. 

Although  not  a  law  per  se,  this  order  of  the  Trinity  House  Corpo- 
ration was  considered  by  the  Court  of  Admiralty  as  a  rule  to  be 
observed,  and  of  binding  authority  upon  the  owners  of  steam  vessels 
to  this  extent,  at  least,  that  in  causes  of  damage,  masters  not  com- 
plying with  it  were  deemed  guilty  of  unseamanlike  conduct,  and  the 
owners  held  responsible  for  the  consequences  of  their  disobedience  (e) . 
But  in  the  Courts  of  Common  Law  the  observance  of  the  rule  was  at 
best  a  duty  of  imperfect  obligation,  and  considerations  of  usage  and 
of  convenience  like  to  those  suggested  in  the  case  of  the  Friends, 
were  sometimes  successfully  urged  to  excuse  a  departure  from  it. 


4.  Provisions  of  the  Merchant  Shipping  Act,  1854. 

For  remedy  of  this  diversity,  it  was,  by  the  17  &  18  Viet.  c.  104, 
enacted,  that  whenever  any  ship,  whether  a  steam  or  sailing  ship, 
proceeding  in  one  direction  should  meet  another  ship,  whether  a  steam 
or  sailing  ship,  proceeding  in  another  direction  (/),  so  that  if  both  ships 
were  to  continue  their  respective  courses  they  would  pass  so  near  as  to 
involve  any  risk  of  a  collision — the  helms  of  both  ships  shall  be  put  to 
port  (g),  so  as  to  pass  on  the  port  side  of  each  other ;  and  that  this 
rule  should  be  obeyed  by  all  steam  ships  and  by  all  sailing  ships, 
whether  on  the  port  or  starboard  tack,  and  whether  close-hauled  or 
not,  unless  the  circumstances  of  the  case  should  be  such  as  to  render 
a  departure  from  the  rule  necessary,  in  order  to  avoid  immediate 
danger,  and  subject  also  to  the  proviso  that  due  regard  should  be  had 
to  the  dangers  of  navigation,  and  as  regards  sailing  ships  on  the  star- 


(e)  The  Duke  of  Sussex,  1  W.  Rob.  274.  (gr)  17  &  18  Viet.  c.  104,  s.  296.  The 
The  '297th  section  (now  repealed)  of  The  question  for  the  jury  is,  "  was  there  dan- 
Merchant  Shipping  Act,  by  which  it  is  pro-  ger  ?  "  Steam  Navigation  Company  v. 
vided  that  "  every  steamship,  when  navi-  Mann,  21  L.  T.  87  C.  P.  "  Whenever," 
gating  any  narrow  channel  shall,  whenever  said  Dr.  Lushington,  "  it  is  intended 
it  is  safe  and  practicable,  keep  to  that  side  to  charge  a  breach  of  the  296th  section 
of  the  fair  way  or  mid-channel  which  lies  on  of  the  Merchant  Shipping  Act  with  re- 
the  starboard  side  of  such  steamship,"  has  spect  to  the  rule  of  port-helm,  it  should  be 
been  held,  though  not  binding  as  law  upon  directly  alleged  that  the  act  done  or  not 
foreign  ships,  to  have  established  a  customary  done  was  in  violation  of  the  statute.  It 
course  of  navigation  for  all  steam-ships  in  the  should  not  be  left  to  the  court  to  draw  the 
river  Thames,  which  the  masters  of  foreign  inference,  as  it  was  in  the  case  of  The  James, 
ships  are  bound  to  know  and  obey.  The  Swab.  60.  Notwithstanding  the  great  dis- 
Fyenoord,  Swab.  374.  cussion  which  that  section  has  undergone,  I 

(/)  On  reference  to  the  regulations  now  am  not  sure  that  it  is  yet  settled  whether 

in  force  it  will  be  seen  that  the   language  not  porting   in  time  is  always  a  breach  of 

adopted  to  effect  the  object  of  this  section  the  statute,  or  whether  the  vessel  must  have 

of  the  Merchant   Shipping   Act    has    been  neglected  altogether  to  port,  to  come  within 

varied,  the  words  "  if  two  ships  are  meeting  the  penalties   assigned  for  a  breach  of  the 

end  on  or  nearly  end  on  "  being  substituted  rule." 
for  the  words  printed  above  in  italics.    (See 
Appendix). 
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board  tack,  close-hauled,,  to  the  keeping  such  ships  under  command  (h), 
and  that  every  steam  ship,  when  navigating  any  narrow  channel, 
should,  whenever  it  was  safe  and  practicable,  keep  to  that  side  of  the 
fair-way  or  mid-channel  which  lies  on  the  starboard  side  of  such 
steam  ship  (i) . 

The  commissioners  for  exercising  the  office  of  Lord  High  Admiral 
were  empowered  to  make,  from  time  to  time,  such  regulations 
respecting  the  exhibition  of  lights  and  the  use  of  fog  signals  by  steam 
vessels,  and  other  vessels,  as  they  should  think  fit,  and  to  revoke, 
alter,  and  vary  them  from  time  to  time ;  and  they  were  required  to 
publish  such  regulations  in  the  London  Gazette,  the  production  of 
which  should  be  sufficient  evidence  of  them,  and  to  furnish  a  copy 
thereof  to  any  owner  or  master  of  a  vessel  who  applied  for 
the  same  (k). 

And  it  was  enacted,  that  the  owners,  master,  or  other  person  having 
the  charge  of  vessels,  should  exhibit  such  lights,  and  use  such  fog 
signals,  as  by  such  regulations  of  the  Admiralty  should  be  required, 
under  a  penalty,  not  exceeding  20/.,  upon  the  master  or  the  owner, 
if  it  appeared  he  was  in  fault,  for  each  infringement  of  the 
regulation  (/). 

And  that  if  in  any  case  of  collision  it  appeared  that  such  collision  was 
occasioned  by  the  non-observance  of  the  foregoing  rules  with  respect 


(h)  17  &  18  Viet.  c.  104,  s.  296.  It 
having  been  proved  in  a  cause  of  collision 
that  a  vessel,  close-hauled,  on  the  star- 
board tack,  was  as  close  as  she  could  be 
to  the  wind  to  keep  her  well  under  com- 
mand, she  was  held  not  bound  under  this 
section  to  port  her  helm.  The  Confucius, 
lying-to,  close-hauled,  on  the  port  tack,  her 
helm  lashed  a-starboard,  her  head  north  to 
north-by-east,  was  approaching  the  James, 
also  lying-to,  close-hauled,  on  the  starboard 
tack,  her  helm  lashed  a-port,  her  head  south- 
west to  south- west-by-south.  Each  vessel 
was  sighted  by  the  other  on  its  port  bow  at  a 
distance  of  a  quarter  of  a  mile.  A  collision 
ensued,  the  port  bow  of  the  Confucius  being 
stove  in  by  the  stem  and  starboard  bow  of 
the  James.  Both  vessels  having  been  held 
to  blame  in  the  Court  of  Admiralty,  the 
Confucius  for  not  having  ported  her  helm  in 
time,  the  James  for  not  having  thrown  back 
her  head  yards  when  the  collision  was 
probable — and  each  held  liable  for  a  moiety 
of  the  damage;  that  judgment  was  reversed 
by  the  Court  of  Appeal,  on  the  ground  that 
the  blame,  of  which  the  Confucius  had  been 
guilty,  was  such  as  to  preclude  her  from 
receiving  anything  under  the  296  and 
298  sections.  The  James,  Swab.  55, 
50.  It  was  decided  upon  this  rule  that 
it  applied  to  vessels  lying-to  (The  James, 
P.  C.  Swab.  60),  but  not  to  vessels  crossing, 
(The  Cleopatra,  Swab.  136)  ;  that  porting 
immediately  was  not  required  by  it ;  if  "  the 


vessel  meeting  in  an  opposite  direction  "  was 
seen  at  a  considerable  distance  (The  Man- 
gerton,  Swab.  120) ;  that  a  vessel  having 
ported  as  required  by  the  rule,  was  justified 
in  starboarding  at  the  last  moment  to  avoid 
immediate  danger  (The  Joseph  Somes,  ib. 
185);  that  porting  was  required  of  a  vessel 
which  sighted  the  red  light  of  another  three 
points  on  her  starboard  bow  (ib.  1-20)  or  its 
green  light  two  points  on  her  port  bow  (The 
Cleopatra,  ib.  137);  otherwise,  probably,  if 
the  green  light  was  seen  three  or  four  points 
on  her  starboard  bow,  and  at  a  considerable 
distance ;  that  a  vessel  on  the  starboard 
tack,  "  as  close  as  she  could  be  to  the  wind 
to  keep  her  well  under  command  "  was  not 
bound  to  port  her  helm  (The  Halcyon,  1 
Lush,  100),  and  that  the  rule  did  not  apply 
to  a  foreign  ship  on  the  high  seas,  or 
to  a  British  ship  coming  into  collision 
with  a  foreign  ship  ,pn  the  high  seas 
(The  Dumfries,  Swab.  64).  The  Zollve- 
rein,  ib.  96). 

(i)  17  &  18  Viet.  c.  104,  8.  297. 

(*)  Sect.  295.  This  power  was  exer- 
cised by  the  Commissioners  of  the  Admiralty, 
by  an  order  of  the  24th  February,  1858, 
Swab  Rep.  Appendix  6,  which  is  now  re- 
pealed by  sect.  25  of  the  25  &  26  Viet.  c.  63, 
of  the  Merchant  Shipping  Act  Amendment 
Act,  1862. 

(1)  17  &  18  Viet  c.  104,  s.  295.  But 
the  neglect  of  the  master  to  exhibit  a  light, 
whereby  damage  was  caused  to  another 


608  Of  Collision.  [PART  vi. 

to  the  passing  of  steam  and  sailing  vessels,  or  as  to  steam  ships  keeping 
011  that  side  of  a  narrow  channel  which  lies  on  the  starboard  side,  or 
of  the  Admiralty  rules  for  the  exhibition  of  lights  and  use  of  fog 
signals,  the  owner  of  the  vessel,  by  which  such  rule  should  have  been 
infringed,  should  not  be  entitled  to  recover  any  recompence  for  any 
damage  sustained  by  such  vessel  in  such  collision  (#),  unless  it  ap- 
peared to  the  court  before  which  the  cause  was  tried  that  the  circum- 
stances of  the  case  were  such  as  to  justify  a  departure  from  the  rule  (b)  • 
and  that  in  case  any  damage  to  person  or  property  should  be  sustained 
in  consequence  of  the  non-observance  of  the  said  rules,  the  same  should 
be  deemed,  in  the  absence  of  proof  to  the  contrary,  to  have  been 
occasioned  by  the  wilful  default  of  the  master,  or  person  in  charge  of 
the  deck  of  such  ship  at  the  time,  unless  it  were  shown  to  the  satis- 
faction of  the  court  that  the  circumstances  of  the  case  made  a 
departure  from  the  rule  necessary  (c) . 

Although  these  provisions  and  the  regulations  issued  under  their 
authority  by  the  Commissioners  of  the  Admiralty  are  no  longer  in 
force,  some  notice  of  the  cases  decided  upon  the  construction  of  them 
may  yet  be  useful  (d). 

The  owners  of  a  steam  vessel,  which,  proceeding  at  her  full  speed, 
had  run  down  a  sailing  vessel,  were  held  responsible  for  the  damage ; 
the  steamer  not  having  kept  a  good  look-out,  and  the  sailing  vessel 
having  exhibited  a  light  as  soon  as  there  was  reason  to  believe  it  was 
required ;  and,  in  this  case,  the  law  relating  to  the  exhibition  of 
lights  by  sailing  vessels  was  stated  to  be  as  follows  : — "  Under  common 
circumstances  they  need  not  show  a  light ;  but  when  there  is  a  risk 
of  a  collision,  as  it  is  the  duty  of  a  steamer  to  steer  clear  of  a  sailing 
vessel,  it  is  reasonable  that  the  latter  should  give  notice  of  her 
position"  (e). 

A  barge  going  down  the  river  saw  the  red  light  of  a  steamer  on  her 
port  bow,  and  took  no  steps ;  shortly  after  the  steamer's  green  light 
opened,  showing  that  the  steamer  had  starboarded  her  helm,  and  was 
coming  direct  to  her ;  the  master  of  the  barge  instantly  showed  a 
light  and  ported.  The  steamer  continued  her  course,  and  ran,  stem 


ship,  will  not  support  an  action  against  his  of  the  party ;    a  light   at    the    mast-head 

owners.     General  Steam  Navigation  Com-  means  at  the  very  top  of  the  standing  mast  ;  a 

pany  v.  Morrison,  21  L.  T.  76.  light  in  the  larboard  mizen  rigging  is  not  a 

(a)  Sect.  298.     See  the  cases,  note  (g),  compliance  with  them.     The  Telegraph,  8 
ante,  p.  606.     See  also  Morrison  v.  General  Moore,  P.  C.  167,  and  see  the  Aliicall,  1  E. 
Steam  Navigation  Company,  8  Exch.  733 ;  &    A.  96,  in  which  neither  of  two  sailing 
and  the  Panther,  1  E.&  A.  31.  The  Juliana,  vessels  having  observed  the  Admiralty  regu- 
Swab.  20.  lations  as    to   lights,   and   neither    having 

(b)  In  the  case  of  Dowell  v.  The  General  pleaded   that  the   collision    was  occasioned 
Steam  Navigation  Company,  3  W.  R.,  Q.  B.  by  such  non-observance  on  the  part  of  the 
492,  the  jui'y  having  found  that  there  was  other,    the    court    nevertheless    held    that 
fault  on   the   part  of  the  plaintiff  in  not  neither  was  entitled  to  recover. 

having  continued  for  a  sufficient  time  the         (c)  Sect.   299.      This    section   does    not 

light  required  by  the  Admiralty  regulations,  exempt  the  owners  of  a  ship  from  liability 

made  under  the  14  &  15  Viet.  c.  79,  it  was  for   damage  occasioned  by  the  master  not 

held,  that  he  was  not  entitled  to  recover,  observing  the  rule.     The  A  rgo,  Swab.  462. 
and  that  this  defence  could  be  taken  advan-         (d)  See  note  (/),  ante,  p.  606. 
tage   of  under  a  plea  of  not  guilty.     The         (e)  Wilkinsv.  Chapman,  4  Notes  of  Cases, 

statute  is  imperative,  and   the  regulations  585.    The  Callao,  Swab.  465. 
must  be  literally  complied  with  i>t  ihj  peril 
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on,  into  the  barge  amidships,  in  consequence  of  which  she  sank.  The 
course  of  the  barge  when  she  saw  the  red  light  was  S.E.  by  S.,  that  of 
the  steamer  to  the  northward  of  W.  It  was  held  that  the  vessels  were 
not  in  such  positions  relatively  as  brought  them  within  the  Admiralty 
rule,  which  required,  "that  all  sailing  vessels,  when  under  sail  or 
being  towed,  approaching  or  being  approached,  by  any  other  vessel, 
should  be  bound  to  show  a  bright  light  in  such  a  position  as  can  best 
be  seen  by  such  vessel  or  vessels,  and  in  sufficient  time  to  avoid 
collision  " — and  that  the  barge  having  shown  a  light  as  soon  after 
the  green  light  appeared  as  she  could,  had  not  violated  the  rule,  and 
had  not  disentitled  herself  to  recover  (/) . 

A  barge,  close-hauled,  on  the  starboard  tack,  steering  S.E.  by  S., 
sighted,  on  her  starboard  beam,  the  red  light  of  a  steamer,  and  kept 
her  course.  The  steamer  was  steering  north  and  by  west,  and  pro- 
ceeding at  the  rate  of  six  or  seven  knots  an  hour.  A  collision  ensued, 
in  which  the  steamer  was  held  to  blame  for  not  keeping  a  good  look- 
out, but  the  barque  held  not  entitled  to  recover,  the  exhibition  by  her 
of  a  three-coloured  lantern  at  her  bowsprit  end,  not  being  a  compliance 
with  the  Admiralty  Regulations,  which  required  the  exhibition  of  "  a 
bright  light"  (g) . 

The  Civility,  proceeding  in  a  cause  of  collision,  pleaded  that  she  had 
thrown  herself  into  stays  to  go  about,  and  whilst  in  stays,  with  her 
head-yards  aback  and  stern-way  on,  the  Sea  Nymph  ran  into  her. 
The  Sea  Nymph  alleged  that  the  collision  was  occasioned  by  the 
Civility  improperly  putting  herself  in  stays.  It  was  held,  that  it  was 
incumbent  in  a  vessel  proceeding  on  such  an  allegation,  to  prove,  in 
the  first  instance,  that  she  was  in  stays,  and  therefore  helpless ;  and 
that  the  burden  of  proof  then  shifted  on  the  other  ship  to  show  that 
the  collision  was  an  inevitable  accident,  or  was  occasioned  by  the 
vessel  proceeding,  being  improperly  put  in  stays  (h) . 

The  Robert  Ingham  alleged,  in  petition,  that  her  collision  with  the 
Aurora  was  solely  occasioned  by  the  Aurora  not  exhibiting  the 
regulation  lights  ;  and  the  court  found  that  the  collision  was  partly 
so  occasioned,  and  partly  by  the  Robert  Iwgham  not  keeping  a  due 
look-out ;  and  held  (the  rule  of  port  helm,  imposed  by  17  &  18  Viet. 
c.  104,  s.  296,  not  applying)  that  the  Robert  Ingham  was  entitled  to 
recover  half  damages  by  the  Maritime  Law ;  but  the  Aurora  barred 
from  recovering  anything  by  section  298  of  that  Act  (i) . 

In  a  cause  of  collision  between  a  fishing  cutter,  with  her  trawl  down, 
and  a  ship  aware  that  she  was  crossing  a  fishing  ground,  and  sailing 
at  six  and  a  half  knots  on  a  very  dark  night,  the  presumption  was  held 
to  be  against  the  latter  (k) . 

A  smack  being  hove-to,  reefing  her  mainsail,  the  night  clear,  with 
moonlight,  saw  a  steamer  approaching,  hailed  her,  but  showed  no 
light ;  the  steamer  did  not  see  the  smack  until  she  was  close  upon 


(/)  The  Ceres,  Swab.  250.  (i)  The  Aurora.    The  Robert  Ingham, 

(g)  The  Urania,  Swab.  253.  I  Lush.  327. 

(ft)  The  Sea  Nymph,  1  Lush.  23.  The        (k)  The  Pepperell,  Swab.  12. 
Bothnia,  1  Lush.  52. 
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her,  when  she  ported  her  helm,  and  a  collision  ensued.  It  was  held 
that  the  brightness  of  the  night  did  not  relieve  the  smack  from  the 
necessity  of  observing  the  Admiralty  Regulations  as  to  showing  a 
light,  and  that,  as  there  possibly  would  have  been  no  collision  if  the 
light  had  been  shown,  her  owners  were  precluded,  by  section  298 
of  17  &  18  Viet.  c.  104,  from  recovering  any  recompence  for  the 
damage  she  had  sustained  (i). 

A  galliot,  running  up  channel,  saw  the  green  light  of  a  steamer 
three  or  four  points  on  her  starboard  bow,  and  starboarded  her  helm. 
The  red  light  of  the  steamer  then  appeared,  and,  on  sighting  it,  the  gal- 
liot's helm  was  put  to  port ;  a  collision  ensued,  the  stem  of  the  steamer 
coming  in  contact  with  the  galliot's  port  midships.  It  was  held  that 
the  galliot  had  done  right  in  starboarding  and  right  in  porting,  and 
that  the  mode  of  the  collision  showed  that  the  steamer  had  either 
starboarded  or  ported  too  late,  or  not  ported  at  all  (k). 

A  barque  on  port  tack,  with  wind  free,  at  night,  saw  three  or  four 
miles  off  the  green  light  of  a  steamer  broad  on  her  starboard  bow, 
and  showed  a  light,  but  did  not  alter  her  course  until  the  steamer  was 
close  upon  her,  when  her  helm  was  put  to  starboard  to  ease  an 
inevitable  collision.  It  was  held  that  in  so  doing  she  was  free  from 
blame,  for  the  rule,  port- helm,  to  pass  on  port-side,  is  applicable  only 
when  ships  are  approaching  each  other  at  such  a  distance  that,  if  they 
continue  their  course,  they  will  pass  so  near  as  to  involve  collision, 
which,  in  this  case,  would  not  have  occurred,  if  the  steamer,  which 
was  going  ten  knots  an  hour,  had  kept  a  good  look-out  (/). 

These  cases,  with  those  previously  cited,  will  suffice  to  illustrate  the 
manner  in  which  the  rules  of  the  sea,  as  ascertained  and  modified  by 
Acts  of  Parliament  and  Regulations  promulgated  under  their  authority, 
have  been  recognised  and  applied  in  the  Court  of  Admiralty  (m) . 


(i)  The  City  of  London,  Swab.  245-300.  rine  of  Dover,  2  Hagg.  145.     The  Ligo,  2 

(K)  The  Sylph,  Swab,  233.  Hagg.   356.     The  Shannon,  2  Hagg.  173. 

(/)  The  Ericson,  Swab.  38.  The   Shannon  and   the  Placidia,  7  Swab. 

(m)  The    Thames,   5    Rob.  345.       The  380. 
Dundee,  1  Hagg.  109.    See  also,  The  Cathe- 
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5.  Provisions  of  the  Merchant  Shipping  Act  Amendment  Act,  1862. 

The  sections  of  the  Merchant  Shipping  Act,  1854,  relating  to 
collision  (n)  were  repealed  by  the  Merchant  Shipping  Act  Amend- 
ment Act  1862  (o),  and  the  provisions  set  forth  in  a  schedule  (p) 
to  it,  which  were  substituted  for  them,  have  since  been  embodied, 
with  verbal  amendments  in  regulations  issued  by  virtue  of  it,  and  of 
an  Order  in  Council,  of  the  9th  of  January,  1863,  together  with  ex- 
planatory diagrams  and  a  French  translation,  under  the  authority  of 
the  French  Government.  It  will  be  seen,  on  reference  to  these  regu- 
lationg  (q),  that  in  pursuance  of  sections  57  and  58  of  the  latter  Act, 
they  are  to  apply  to  all  ships,  whatever  their  nationality,  within  the 
limits  of  British  jurisdiction  (r)  ;  and  to  British  and  French  ships, 
whether  within  British  jurisdiction  or  not,  and  with  the  acquiescence 
of  the  governments  of  many  other  countries  and  places,  to  ships 
belonging  to  those  countries  and  places,  whether  within  British 
jurisdiction  or  not. 

Her  Majesty  is  empowered  to  apply  these  regulations  to  the  ships 
of  any  foreign  country  when  beyond  the  limits  of  British  jurisdiction, 
with  the  consent  of  the  government  of  such  country,  and  whenever  an 
Order  in  Council  shall  be  issued  under  this  Act  for  that  purpose,  such 
ship  shall,  in  all  cases  arising  in  any  British  Court,  be  decreed  to  be 
subject  to  such  regulations,  and  be  treated  as  if  they  were  British 
ships  (s). 

It  is  expressly  provided  by  these  rules  that,  in  obeying  and  construing 
them,  due  regard  must  be  had  to  all  dangers  of  navigation,  and  to 
any  special  circumstances,  rendering  a  departure  from  them  necessary, 
in  order  to  avoid  immediate  danger  (t],  that  nothing  in  them  shall 
exonerate  any  ship,  or  the  owner,  or  master,  or  crew  thereof,  from  the 
consequences  of  any  neglect  to  carry  lights  or  signals,  or  of  any 
neglect  to  keep  a  proper  look-out,  or  of  any  neglect  of  any  precaution 
which  may  be  required  by  the  ordinary  practice  of  seamen,  or  by  the 
special  circumstances  of  the  case  (u)  :  that  all  owners  and  masters  of 
ships  shall  be  bound  to  take  notice  of  them  (#),  and  to  carry  and 


(n)  Ss.  295  to  290.  (0  Art.  19. 

(o)  25  &  26  Viet.  c.  63,  Schedule  A.  (post,  (u)  Art.  20. 

Appendix).  (jr)  See  Valentine  v.  Cleugh,  8   Moore, 

(p)  Schedule  C.  P.  C.  C.  367.  Morgan  v.  Sim,  11   Moore, 

(q)  Appendix.  P.  C.  C.  307.   Churchward  v.  Palmer,  10 

(r)  The  earlier  regulations  as  to  navigation  Moore,  P.  C.  C.  472.    The  General  Steam 

lights  and  signals  were  held  by  the  Court  of  Navigation  Company  v.  Morrison,  13  C. 

Admiralty  not  to  apply  to  foreign  ships  on  B.  581.  The    General  Steam    Navigation 

the  high  seas,  nor  to  British  vessels  coming  Company  v.  Mann,  14  C.  B.  127.    Mor- 

into   collision   with   them.    The    Dumfries,  rison   v.    the    General  Steam  Navigation 

1   Swab.   63.     S.  C.  on  appeal,  Thomson  v.  Company,  S  Ex.  733,  cases  which,  though 

From,  ibid.    125;    10  Moore.  P.   C.  .461.  decided  on  Admiralty  Regulations,  which 

The  Zollverein,  1  Swab.  96.     The  Saxonia  have  been  superseded,  may  be  useful  in  the 

and  the  Eclipse.,  1    Lush.  410.     The  Wild  construction  or  application  of  those  now  in 

Ranger,  32  L.  J.,  P.  M.  &  A.  49.  force.     See  note  (/),  ante,  p.  606. 

(*)  25  &  26  Viet.  c.  63,  a.  62. 
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exhibit  no  other  lights,  and  use  no  other  fog  signals,  than  such  as  are 
required  by  them ;  and,  in  case  of  wilful  default,  the  master  or  the 
owner  of  the  ship,  if  it  appear  that  he  was  in  default,  is,  for  each 
occasion  of  their  infringement,  to  be  deemed  guilty  of  a  misde- 
meanour (y). 

It  has  been  further  enacted,  in  substitution  for  sections 
298  and  299  of  the  Merchant  Shipping  Act,  1854,  that  in  case 
of  any  damage  to  person  or  property  arising  from  their  non- 
observance,  such  damage  shall  be  deemed  to  have  been  occasioned  by 
the  wilful  default  of  the  person  in  charge  of  the  deck  of  the  ship  at 
the  time,  unless  it  be  shown  to  the  satisfaction  of  the  court  that  the  cir- 
cumstances of  the  case  rendered  necessary  a-departure  from  the  rule  (z), 
and  that  if  in  a  case  of  collision  it  appears  to  the  court  before  which  the 
case  is  tried,  that  such  collision  was  occasioned  (a)  by  the  non- 
observance  of  any  of  these  rules,  the  ship  by  which  such  rule  has 
been  infringed  shall  be  deemed  to  be  in  fault,  unless  the  departure 
from  it  be  shown  to  the  court  to  have  been  rendered  necessary  by  the 
circumstances  of  the  case  (b) . 

It  is  further  expressly  enacted  that,  in  every  case  of  collision 
bet  ween  two  ships,  it  shall  be  the  duty  of  the  person  in  charge  of  each 
ship,  if  and  so  far  as  he  can  do  so  without  danger  to  his  own  ship  and 
crew,  to  render  to  the  other  ship,  her  master,  crew,  and  passengers, 
such  assistance  as  may  be  procurable  and  as  may  be  necessary,  in 
order  to  save  them  from  any  danger  caused  by  the  collision,  and  that 
if  he  fails  to  do  so,  without  reasonable  excuse  for  such  failure,  the 
collision,  in  the  absence  of  proof  to  the  contrary,  shall  be  deemed  to 
have  been  caused  by  his  wrongful  act,  neglect,  or  default ;  and  such 
failure,  if  proved  upon  any  investigation  held  under  the  third  or 
eighth  part  of  the  Merchant  Shipping  Act,  1854,  shall  be  deemed  to 
be  an  act  of  misconduct,  for  which  his  certificate  may  be  cancelled  or 
suspended  (c). 

The  efficacy  of  all  such  rules  must,  in  a  large  number  of  cases, 
depend  on  a  timely  and  concurrent  observance  of  them  by  both  the 
vessels  to  which  they  become  applicable  (d) .  As  long  as  it  is  safe  to  do 
so,  masters  of  ships  should  act  upon  the  presumption  that  the  rules  will 
be  observed  by  the  masters  of  other  ships  with  which  they  are  in  danger 
of  collision;  but  they  are  not  rules  of  such  unbending  rigour  as  to  justify 
pertinacious  compliance  with  them,  though  inconsistent  with  the  plain 
expediency  of  the  moment  (e).  The  rule  port-helm,  e.g.}  need  not 


(T/)  25  &  26  Viet.  c.  63,  s.  27.  to  entertain  them,  unless  in  cases  where 

(z)  Ibid.  sect.  28.  the  salvage    service  was    wholly    distinct 

(a)  The   Telegraph,  8   Moore,  P.  C.  167.  from  the  collision,  and  such  service  had  been 
The  Juliana,  Swab.  20.   The  Vivid,  ibid.  88  invoked  by   the   vessel   requiring  it.    The 

(b)  Sect.  29.     See  the  Calla,  Swab.  465.  Sappho,  Swab.  242. 

The  Livingstone,  ibid.  519.  (d)    Vennall  v.  Garner,  1  C.  &  M.  21. 

(c)  17  &  18  Viet.  c.  104,  s.  33.      Before  The  Dumfries,  Swab.  A.   R.  63.     S.  C.  on 
this  enactment,  though  not  wholly  rejecting  Appeal.  Thompson  v.  Form,  ibid.  125  ;   10 
claims  for  salvage  service  rendered  by  the  Moore,  P.  C.  461. 

innocent  to  the  guilty  ship,  the  court  was  re-  (e)  The  Inflexible,  Swab.  32. 
luctant,  particularly  if  the  service  was  small, 
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be  immediately  obeyed,  if  the  sighted  vessel  be  at  a  considerable 
distance  (d)  :  and  the  reader  will  not  have  failed  to  note,  in  the 
structure  of  the  rules,  at  how  many  points  it  has  been  found  necessary 
to  anticipate,  and  condone  by  anticipation,  a  departure  from  them, 
under  circumstances,  for  the  details  of  which  no  positive  injunctions 
could  provide.  On  the  other  hand,  custom,  not  founded  on  necessity, 
is  no  justification  of  their  non-observance  (e) . 

It  is  also  provided  that  the  rules  concerning  the  lights  and  signals 
to  be  carried,  under  local  Acts,  by  vessels,  in  harbours,  rivers,  and  local 
navigations,  are  to  continue  in  force,  and  that  in  harbours,  rivers,  and 
local  navigations,  where  no  such  rules  exist,  they  may,  upon  applica- 
tion of  the  Harbour  Board  or  Corporation  exercising  jurisdiction  upon 
their  waters,  be  made  by  her  Majesty  in  Council  (/) . 

A  system,  also,  of  inspection  by  surveyors,  for  enforcing  these 
regulations,  is  established,  for  the  details  of  which,  and  the  duties  of 
the  surveyors,  the  reader  is  referred  to  the  Act. 


6.  French  Regulations  respecting  Collision. 

In  France,  usage  had  established  certain  rules,  which  were  after- 
wards adopted  by  the  law,  as  means  of  determining  in  the  absence  of 
positive  proof,  whether  collisions  were  fortuitous,  or  imputable  to  the 
master  of  either  vessel ;  e.g.,  when  two  ships  are  about  to  enter  the 
same  port,  the  farthest  off  shall  wait  until  the  other  has  got  in  ;  and 
in  case  of  collision,  the  one  that  arrived  last  shall  answer  for  the 
damage,  unless  her  master  prove  that  he  was  not  in  fault ;  if  two 
vessels  meet,  the  smaller  shall  give  way ;  a  vessel  going  out  of 
harbour  shall  make  way  for  one  coming  in ;  when  a  collision  takes 
place  between  two  vessels,  both  leaving  a  port,  the  one  that  went  out 
last  shall  be  deemed  to  have  run  against  the  other ;  the  presumption 
is  against  the  ship  which  sails  during  the  night,  &c.  (h).  Some  of 
these  rules  seem  reasonable  in  themselves,  and  it  is  satisfactory  to 
trace  the  influence  of  them  in  the  preparation  of  the  regulations  for 
preventing  collision,  which  have  been  recently  adopted  by  us,  in 
concert  with  the  governments  of  other  maritime  states. 


(d)  The  Mangerton,  Swab.  120.      The        (/)  25  &  56  Viet.  c.  63,  ss.  31,32. 
Joseph  Somes,  ibid.  185.     The  Sylph,  ibid.         (g)  Sect.  30. 

233.  (/A.)  Emerigon ,  Trait  e  des  Assurances,  c.  12 

(e)  The  Unity,  Swab.  100.     The  Hand  of  s.  4.     Pardessus,  Cours  de  droit  Comrner- 
Providence,  ibid.  107.   The  Seine,  ibid.  410.  cial,  torn.  3,  p.  90.    (See  the  last  section). 
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7.  Law  of  England — Miscellaneous  Cases. 

By  the  law  of  England,  if  both  vessels  are  to  blame,  each  party 
bears  his  own  loss.  If  one  party  can  prove  that  the  misfortune  was 
caused  by  the  negligence  or  want  of  skill  of  the  other,  and  that  he — 
though  not  wholly  free  from  negligence — could  not  have  avoided  it 
by  the  exercise  of  ordinary  care,  he  will  be  entitled,  in  an  action  on 
the  case,  to  recover  compensation  for  the  wrong,  and  for  the  loss 
direct  and  consequential  which  may  have  resulted  from  it  (i) .  The 
statutory  provisions  which  have  been  mentioned;  the  established 
course  of  nautical  practice,  as  explained  by  professional  men ; 
the  usages  and  regulations  of  particular  ports  and  rivers;  the 
state  of  the  wind,  the  tide,  and  the  light ;  the  degree  of  vigilance  of 
the  masters  and  crews ;  the  speed  at  which  both  vessels  were  pro- 
ceeding (k) ;  and  all  other  circumstances  bearing  upon  their  conduct  and 
management  will  be  considered  in  determining  this  question.  But 
of  the  sea,  as  of  the  road,  the  law  recognises  no  inflexible  rule,  the 
neglect  of  which  by  one  party  will  dispense  with  the  exercise  of 
ordinary  care  and  caution  in  the  other.  A  man  is  not  at  liberty  to 
cast  himself  upon  an  obstruction  which  has  been  made  by  the 
fault  of  another,  and  avail  himself  of  it,  if  he  do  not  use  common 
and  ordinary  caution  to  be  in  the  right.  One  person  being  in  fault 
will  not  dispense  with  another's  using  ordinary  care  for  himself. 
Two  things  must  concur  to  support  this  action — a  collision  by  the 
fault  of  the  defendant,  and  no  want  of  ordinary  care  to  avoid  it  on  the 
part  of  the  plaintiff  (/) . 

In  an  action  for  running  down  a  ship,  it  appeared  that  the 
defendant's  ship  had  the  wind  free,  and  was  a  light  ship ;  the 
plaintiff's  ship  hard  up  in  the  wind,  and  laden;  that  the  defendant's 
ship  ought  to  have  given  way,  and  was  wrong  in  not  doing  so.  It 
was  contended  for  the  defendant,  that  although  he  was  wrong  in  not 
giving  way,  yet  that  the  plaintiff  could  not  recover,  because  he  might 
have  avoided  the  accident  by  altering  his  helm  at  the  right  moment. 
Mr.  Baron  Bayley,  in  delivering  the  judgment  of  the  Court  of 
Exchequer,  said,  "  The  rule  is,  that  the  plaintiff  cannot  recover  if  his 
ship  were  in  any  degree  in  fault,  in  not  endeavouring  to  prevent  the 
collision.  Here  the  plaintiff  had  a  right  to  presume  that  the  defendant's 
ship  would  do  what  she  ought  to  do.  I  quite  agree,  that  if  the 


(i)  See  Tindoll  v.  Bell,  11  M.  &  W.  288.  Bridge  v.  Grand  Junction  Hallway  Com- 

The  Matchless,  10  Jur.   1017.     The  Betty,  puny,  3  M.  &  W.  -244.    Davis  v.  Mann,  10 

2  Hajrg.,  28.    The    Yorkshireman,  ib.  30.  M.  &  W.  546.      Clayards  v.  Dethick,  12  Q. 

(*)  The  PeppereM,  Swab.  IV. The  Juliana,  B.   439.     Rigby   v.   Hewitt,  5  Exch.  240. 

ib.  20    The  Ericson,  ib.  38.     The  Vivid,  ib.  Greenland  v.  Chaplin,  ib.  243.     Mayor  of 

88.     The  Despatch,  ib.  138.  Colchester  v.  Brooke,  1  Q.  B.  377.     Morri- 

(Z)  Buttvrjield  v.  Forrester,  11  East,  60.  son  v.  General  Steam  Navigation  Company, 

Handyside  v.   Wilson,  3  Car.  &  Pay.  528.  21  L.  T.  92. 
Vanderplank   v.    Miller,  1    M.  &  M.  169. 
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mischief  be  the  result  of  the  combined  negligence  of  the  two,  they 
must  both  remain  in  statu  quo,  and  neither  party  can  recover  against 
the  other.  In  this  case,  however,  it  was  made  out  that  the  fault  was 
wholly  with  the  defendant ;  he  had  the  wind,  and  should  have  given 
way,  and  the  plaintiff  had  a  right  to  expect  that  he  would  make  room; 
he  did  not  do  so,  and  the  consequence  was,  that  the  accident  occurred, 
for  which  he  is  liable"  (m) . 

It  appears,  from  the  decision  of  the  House  of  Lords  before 
cited  (n)t  that  the  previous  value  of  the  cargo  damaged  or  lost 
by  the  collision  of  two  vessels,  is,  when  both  are  in  fault,  to 
be  included  in  the  estimate  on  which  the  apportionment  is 
made.  The  laws  of  foreign  countries  differ  materially  upon  this 
subject.  By  the  Hamburgh  ordinance,  the  damage,  in  all  cases  of 
accidental  collision,  is  to  be  apportioned  on  both  vessels,  their  freights 
and  cargoes,  as  in  other  general  averages,  each  vessel  bearing  one- 
half  (o) .  The  Swedish  and  Rotterdam  ordinances  prescribe  the  same, 
if  the  vessels  running  foul  of  each  other  were  both  under  sail  (p) . 
Valin  discusses  the  various  opinions  upon  this  subject,  and  concludes 
that  the  grounds  of  expediency,  on  which  the  rule  of  apportioning 
the  damage  done  by  colliding  vessels  to  each  other  is  founded,  does 
not  apply  to  their  cargoes ;  and,  that  unless  blame  be  established 
against  one  of  them,  the  loss  on  cargo  must  rest  where  it  happens  to 
fall  (q) .  In  France,  the  owner  of  merchandise  lost  or  damaged  by 
collision  cannot  recover  without  proof  that  the  master  of  one  of  the 
vessels  was  in  fault ;  in  the  absence  of  such  proof,  the  rule  applicable 
to  other  cases  of  accidental  damage  prevails — the  sufferer  bears  his 
own  loss  (r) . 

In  the  Court  of  Admiralty,  cargo  laden  on  board  a  vessel  at  the 
time  of  a  collision  is  in  no  case  liable  to  be  sued  for  the  damage.  If 
it  be  not  the  property  of  the  owner  of  the  ship,  the  owner  of  the 
cargo  and  his  servants  are  not  to  blame  for  the  collision ;  if  it  be  the 
property  of  the  shipowner,  the  court  has  no  power  of  execution  upon 
his  goods  and  chattels  (s) . 

By  the  law  of  England,  the  liability  to  contribution  of  cargo  on 
board  the  wrong-doing  vessel  could  only  lead  to  circuity  of  action, 
inasmuch  as  the  freighter  might  recover  the  amount  paid  by  him 
from  the  owners  of  the  ship.  But  an  action  may  be  maintained  by 
the  owner  of  goods  lost  or  damaged  by  collision  against  the  owners  of 
the  vessel  which  can  be  proved  to  have  been  in  fault.  As  between 


(7«)  Vennall  v.  Garner,  1  C.  &  M.  21.    It  (n)  Ante,  p.  599. 

has  been  held,  that  a  passenger  who  selects  (0)  Tit.  8,  art.  1. 

a  particular  vessel  so  far  identifies  himself  (p)  Swed.  tit.  8,  ss.  1,  8  ;  Rotterd.  s.  255; 

with  the  owners  of  it  that  he  cannot  recover  Benecke,  p.  222. 

for  an  injury  caused  by  the  negligent  collision  (q)  Art.  10,  torn.  3,  tit.  7. 

of  another   vessel,    if  those    who   had    the  (r)  Pardessus,  Cours  de  Dr.  Com.  p.  3, 

control  of  the  vessel  in  which  he  was   were  tit.  2.  c.  2.     Rogron  Code  de  Commerce, 

guilty  of  negligence  substantially  contribut-  art.  407. 

ing   to   the   accident.      See    Thoroughgood  (s)  The  Victor,  1  Lush.  72. 
v.  Bryan,  and  Cattlin  v.  Hills,S  C.  B.  115. 
See  also  1  Smith,  L.C.  132  (3rd  edition). 
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the  owners  and  the  freighter,  in  cases  of  accident,  the  injury  caused 
by  collision  is  a  peril  of  the  sea  within  the  usual  exception  of  the 
charter-party  (z)  ;  and  in  one  case,  a  loss  resulting  from  collision  occa- 
sioned by  gross  negligence  was  also  held  to  have  occurred  by  perils 
of  the  sea  (a) . 

The  defendant,  in  an  action  brought  against  him  for  damaging  the 
plaintiffs  ship  by  collision,  is  not  entitled  to  deduct  from  the  amount 
of  damages  a  sum  of  money  paid  to  the  plaintiff  by  insurers  in  respect 
of  such  damage.  The  plaintiff  will  hold  so  much  of  the  damages 
as  amounts  to  the  sum  so  paid  to  him  by  the  insurers  as  trustee  for 
them  (b) . 

The  statutes  by  which  the  liability  of  the  owners  is  limited  to  the 
value  of  ship  and  freight  apply  td*damage  by  collision  (c) .  The  value 
is  to  be  calculated  just  before  the  collision  (d) .  The  best  evidence 
of  a  ship's  value  is  that  of  competent  persons  speaking  with  know- 
ledge of  her  shortly  before  the  loss ;  next  the  opinion  of  persons  well 
conversant  with  shipping  generally.  The  original  price  of  the  vessel, 
the  cost  of  repairs  done,  the  amount  at  which  she  was  insured, 
are,  though  of  inferior  weight,  also  evidence  of  value  (e).  It  is 
not  extended  by  having  given  bail  unconditionally  in  a  sum  greater 
than  the  real  value  to  answer  the  action  (/ ) .  The  owner  of  the 
proceeding  ship,  if  successful,  is  entitled  in  the  Court  of  Admiralty 
to  a  restitutio  in  inteyrum,  which  includes  a  complete  repair  of  all 
the  damage  done,  though  his  ship  be  thereby  rendered  more  valu- 
able than  before  the  collision  (g} .  The  responsibility  of  the  owners 
of  a  chartered  vessel  (h),  and  of  a  vessel  under  the  charge  of  a 
licensed  pilot  (i),  has  already  been  considered. 

In  a  case  of  collision  between  two  foreign  vessels,  on  the  Kentish 
coast,  the  Court  of  Admiralty  held,  that  causes  of  collision  were 
communis  juris,  and  had  no  doubt  of  its  jurisdiction  to  entertain  the 
suit,  and,  if  necessary,  to  compel  security  to  be  given  for  costs  (k) . 

In  case  of  damage  done  by  a  vessel  of  the  Crown,  the  legal  re- 
sponsibility rests  with  the  actual  wrong-doer.  Where  a  collision  was 
caused  by  the  commander  of  a  Queen's  ship  anchoring  too  near  the 
damaged  vessel  in  squally  and  tempestuous  weather,  he  was  con- 
demned in  the  damage  (/) . 


(2)  Puller  v.  Fisher,  1  Esp.  67.  («)  Ante,  p.  182. 

(a)  Smith  v.  Scott,*.  Taunt.  125.  (A-)  The  Johann  Friederich,  1  W.  Rob. 

(6)  Yatet  v.  White,  4  B.  N.  C.  272.  Rep.  35.  Where  a  foreign  ship  was  con- 

Masonv.  Sain*bury,  3  Dougl.  61.  detnned  in  the  damage,  and  being  sold,  the 

(c)  17  &  18  Viet.  c.  104,  s.  527.  The  proceeds  were  insufficient  to  defray  the 

Bilboa,  1  Lush.  149.  amount,  the  owners  of  the  cargo  damaged, 

(rf)  Ante,  part  4,  ch.  7.  The  Dundee,  2  who  had  been  no  parties  to  the  actions 

Hagg  133.  Broicn  v.  Wilkinson,  15  M.  &  claimed  to  participate  rateably  in  the  pro- 

W.  391.  The  Mary  Caroline,  3  Win.  Rob.  ceeds,but  the  Court  pronounced  against  their 

101.  claim.  The  Sanceer,  4  Notes  of  Cases,  498. 

(<?)  The  Irnn  Master,  Swab.  441,  (/)  The  Mentor,  1  Rob.  179.     The  Athol, 

(/)  The  Richmond,  3  Hagg.  431.  1  Wm.  Rob.  381.     The  Volcano,  2  W.  Rob. 

(g)  The  Pactolus,  Swab.  173.  337.    The  Birkenhead,  3  W.  Rob.  75. 

(h)  Ante,  pp.  43, 44. 
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A  river  being  a  public  thoroughfare,  must,  as  a  rule,  be  kept  open 
and  free  from  danger  for  all  ships  navigating  thereon.  A  temporary 
hindrance  of  the  common  right,  as  for  the  purpose  of  a  launch,  may 
be  justifiable  after  customary,  or,  if  there  be  no  custom,  reasonable 
notice  has  been  given,  and  other  proper  precautions  against  accidents 
taken.  The  proof  of  such  notice  is  on  those  who  interrupt  the 
navigation.  Where  reasonable  signals  had  been  given,  but  other 
precautions  omitted,  and  damage  was  done  by  the  vessel  launched  to 
a  vessel  neglecting  i6  take  notice  of  the  signals,  both  were  held  to 
blame  (n). 

It  has  been  held  that  the  owners  of  a  barge,  sunk  by  unavoidable 
accident  in  a  public  navigable  river,  have  no  duty  thereby  cast 
upon  them  to  remove  it,  or  to  use,  after  it  has  ceased  to  be  in  their 
possession  and  control  by  their  abandoning  it  or  transferring  it  to 
another  person,  any  precaution  by  placing  a  buoy,  or  otherwise,  to 
prevent  other  vessels  striking  against  it ;  and  are  therefore  not  liable 
to  an  indictment  or  to  an  action  at  the  suit  of  a  party  sustaining 
damage  by  reason  of  their  omitting  so  to  do  (o) .  And  in  an  action 
for  damage  done  to  the  plaintiff's  vessel  by  the  defendants'  mooring 
anchor,  which  had  been  removed  from  the  place  in  a  navigable  river 
where  it  had  been  for  some  time  known  to  be,  without  anything  to 
indicate  its  new  position,  the  declaration  was  held  bad  on  demurrer 
for  not  showing  that  the  defendants  were  privy  to  the  removal  of 
the  anchor,  or  alleging  any  duty  on  them  to  refix  it,  or  indicate  its 
new  position  (p). 

When,  in  a  cause  of  collision,  a  vessel  is  held  to  blame  by  the 
Court  of  Admiralty,  the  amount  of  damage  sustained  is  referred  to 
the  registrar,  whose  appraisement  is  seldom  disturbed;  it  may, 
however,  be  referred  back  to  him  for  reconsideration  (q) . 


(n)  The  Vianna,  Swab.  405.  The  Blen-  Berwick  Railway  Company,  10  C.  B.  348. 

heim,  4  Notes  of  Cases,  493.  And  see,  as  to  the  duty  in  such  cases  of  the 

(o)  Rex  v.  Watt*,  2  Esp.675.  Harmond  proprietors  of  a  public  canal,  Parnaby  v. 

v.  Pearson,  1  Camp.  515.  Brown  v.  Mai-  Lancashire  Canal  Company,  11  Ad.  &  E. 

lett,  5  C.  B.  599.  White  v.  Crisp,  10  Exch.  223.  Parrett  Navigation  Company  v. 

31 2.  Robins,  1 0  M ,  &  W.  593. 

(p)  Hancock  v.  The  York,  Newcastle  and         (#)  The  Matchless,  10  Jurist,  1017. 
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CHAPTER  IV. 

OP    MARITIME    LIENS  (a)  j     AND    HEREIN, 

SECTS.  1.  Of  the  Definition  and  Nature  of  Maritime  Liens,  p.  618. 

2.  Of  their  Ranking  and  Priority  inter  se,  p.  619. 

3.  Of  Marshalling  Assets  for  their  Protection,  p.  624. 

4.  Of  their  Duration  and  Extinguishment,  p.  626. 

5.  Of  Procedure  in  Admiralty  to  enforce  them,  p.  627. 

6.  Of   the  Jurisdiction    exercised   by  the    Court  of  Admiralty  under  3  £   4 

Viet.  c.  65,  p.  631. 
7.  Concordance  of  this  Doctrine  with  the  Maritime  Law  of  other  States,  p.  631. 

1 .  Of  the  Definition  and  Nature  of  Maritime  Liens. 

IN  the  preceding  pages  we  have  seen  that  persons  who  have  ren- 
dered services  to  a  ship  by  their  labour  as  mariners,  by  pilotage, 
towage,  salvage,  and  the  loan  of  money  on  bottomry  for  repairs  or 
necessaries,  may  obtain  compensation  or  reimbursement  from  its 
owners  by  proceedings  in  rem  —  that  is,  against  the  ship  itself  in 
the  Court  of  Admiralty. 

We  have  seen,  also,  that  the  owners  of  a  ship,  which  has  been 
injured  by  collision,  are  at  liberty  to  seek  their  remedy  in  a  cause  of 
damage  instituted  in  that  court  against  the  ship,  to  the  mismanage- 
ment of  which  the  injury  is  imputed,  and  that  by  the  marine  law, 
and  the  maritime  codes  of  foreign  nations,  the  ship  is  bound  (b),  that 
is,  affected,  with  a  privileged  charge  (c) ,  not  only  for  security  of  the 
claims  above  mentioned,  but  also  for  the  faithful  performance  by  its 
owners  of  the  covenants  into  which  they  have  entered  with  the  mer- 


(o)    The  reader  is  indebted  in   a   great  le  gage  commun  de  ses  creanciers,  et  le  prix 

degree  for  such  elucidation  of  an  important  s'en  distribue  entre  eux  par  contribution,  a 

branch  of   Maritime   Law  as  this  Chapter  mains  qu'il  n'y  ait  entre  les  creanciers  des 

may   be   thought  to   afford,   to   a  friendly  causes  legitimes  de  preference."    Code  Civil, 

criticism  of   Lord   Tenterden's   work  by   a  liv.  3,  tit.  18,  ch.  1,  No.  2093.  "  Les  causes 

learned  writer  in  the  Law  Magazine,  under  legitimes  de  preference  sont  les  privileges  et 

the  signature  of  H.  C.  C.,  *  who  was  good  hypotheques,"  No.  2094.    "  Le  privilege  est 

enough,  also,  personally  to  direct  the  Editor's  un  droit  que  la  qualite  de  la  creance  donne 

attention  to  what  he  considered  to  be   an  a  un  creamier  d'etre  prefere  aux  autres 

omission,  and  to  assist  him  in  supplying  it.  creanciers   meme   hypothec  air  es,"    ch.    2, 

(6)     Ante,     p.     122    in     notes.      Ships,  No.  2095.    "  Entre  les  creanciers  privileging 

the    Code   de    Commerce    (liv.    12,    tit.  1,  la  preference  se  regie  par   les  differentes 

p.  190),  are  "  affectes  aux  dettes  duvendeur  qualites  des  privileges,"  No.  2096.      "  Les 

et  specialement  a  celles  que  la  loi  declare  creanciers  privilegiesqui  sont  dans  le  meme 

privilegiees.     See  ante,  p.  237.     The  mean-  rang  sont  payes  par  concurrence,"  Ho.  2097. 

ing  of  a  privilege  is  thus  explained  in  the  (c)  Affectes  par  privilege,  Valin.  Comm. 

French  Code,  "  Les  biens  du  debiteur  sont  sur  POrdonnance,  liv.  3,  tit.  1.  art.  11. 

*  Mr.  H.  C.  Coote,  of  Doctors'  Commons,  the  learned  author  of  the  New  Practice  of  the 
High  Court  of  Admiralty,  1 860.     But1 erworths . 
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cliant  and  freighter.  But  the  precise  nature  of  the  privilege,  and  the 
rules  which  limit  and  regulate  its  operation  in  the  admiralty  law  of 
England,  have  been  noticed  rather  as  things  assumed  to  be  familiarly 
understood,  than  requiring  discussion  and  explanation. 

A  maritime  lien — differing,  like  the  hypothec  of  the  Scotch  law  (d) 
from  a  common-law  lien,  in  this  particular,  that  it  exists  without 
possession,  actual  or  constructive,  of  the  subject  on  which  it  is 
established — is  a  privileged  claim  upon  a  thing  in  respect  of  service 
done  to  it,  or  injury  caused  by  it,  to  be  carried  into  effect  by  legal 
process  (e). 

That  process  issues  in  this  country  from  the  High  Court  of  Admi- 
ralty, which  takes  possession,  by  its  officers,  of  the  ship,  freight,  or 
cargo  upon  which  the  privilege  is  alleged,  inquires  into  its  merits, 
and  (in  the  case  of  several  claims)  prefers  or  postpones  it,  if  admitted, 
according  to  an  order  in  which  the  dates  of  the  services  rendered,  and 
not  the  intrinsic  value  of  them,  determine  their  precedence.  The 
simplest  illustration  of  this  principle  is  the  case  of  distinct  claims  of 
the  like  nature,  founded  e.  g.  on  bottomry  bonds.  It  has  been  stated, 
in  an  earlier  part  of  this  Treatise  (/),  that  if  two  bonds  have  been 
given,  the  last  in  point  of  date  is  entitled  to  priority  of  payment, 
because  the  last  loan  furnished  the  means  of  preserving  the  ship ;  and 
without  it,  the  former  lenders  would  have  entirely  lost  their  security, 
salvam  fecit  totius  pignoris  causam  (g) . 


2.  Of  their  Ranking  and  Priority  inter  se. 

Subject  to  this  preference  in  respect  of  posterior  date,  all  liens 
suable  in  Admiralty,  and  arising  ex  contractu  or  quasi  e&  contractu  (h) , 
as  for  wages,  bottomry,  pilotage,  towage  (i) ,  and  salvage,  are  esteemed 
to  be  equal  and  co-ordinate.  Where  the  Court  of  Admiralty,  at  the 
suit  of  a  prior  petens  decrees  the  sale  of  a  res,  the  proceeds  of  which  are 
exhausted  by  his  judgment,  all  other  creditors  who  had  liens  upon  it, 
and  who  before  the  decree  would  have  been  admitted  on  their 
petition  to  compete  with  him,  are  thenceforth  concluded,  and  the  res 
in  the  hands  of  its  purchaser  is  discharged  of  their  liens  (k) .  If 
a  surplus  remains  after  satisfying  the  decree,  the  rest  of  the  suing 
creditors  of  equal  grade  will  be  entitled  to  share  it  rateably.  But 
until  decree  pronounced,  the  liens  of  all  who  have  been  diligent  to 


(rf)  Hypothec  is  a  security  established  by  it  was  held,  that  a  claim  fov  salvage  might  be 

law  to  the  creditor  on  goods  continuing  in  engrafted  on  an  agreement  for  ordinary,  but 

the  debtor's   possession.       Erskine's   Prin-  not  on  an  agreement  for  extraordinary  tow- 

ciples.  age ;    and  that  the   condition  of  the   ship 

(e)  See  ante,  p.  128.  having  been  concealed  from  the  master  of 

(/)  Ante,  pp.  138,516.  the  steam-tug,  his  agreement  for  ordinary 

(g)  Ante,  p.  128.  towage  was  not  binding  upon  him. 

(/O  The  Gazelle,  3  Notes  of  Cases,  79.  (k)   The  Saracen,  2  W.  Rob.  453 ;    the 

(i)  Which  may  become  salvage  under  cir-  same,  on  appeal  to  Privy  Council,  11  Jur. 

cumstances.      The  Medora,  1  E.  &  A.  17;  255.       6   Moore,   P.  C.   56.      The   Clara, 

and  see  the  Kingalwk,  1  E.  &  A.,  in  which  the  Dendemona,  Swab.  158. 
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submit  them  to  judicial  examination,  take  rank,  without  preference 
of  the  creditor  by  whom  the  proceedings  have  been  initiated,  accord- 
ing to  the  relative  lateness  of  the  services  in  which  they  have  their 
origin.  He  who  appears  by  this  test  of  time  to  have  the  prior  right 
or  lien  in  law,  will  be  paid  first  out  of  the  proceeds  of  the  res  on 
which  it  attaches  •  the  next,  and  the  next  to  him,  must  be  satisfied 
with  what  remains  unforest ailed,  however  insufficient  it  may  be  to 
meet  his  demand  (/) . 

It  is  obvious,  that  in  the  application  of  this  principle,  the  very 
nature  of  some  liens  will  often  secure  to  them  priority  over  others. 
The  wages,  e.  g.,  of  the  master  and  mariners,  earned  by  the  service  of 
bringing  the  ship  to  her  destined  port,  have  insured  the  eventual 
value  of  all  services  previously  rendered,  and  therefore  obtain  priority 
over  other  liens  ex  contractu  or  quasi  ex  contractu,  as  for  salvage, 
pilotage,  towage,  or  bottomry  (m).  The  claims  of  persons  who  have 
paid  seamen's  wages  at  the  master's  request,  stand  upon  the  same 
ground  (ri).  Wages  antecedently  earned,  as  in  an  outward  or 
divided  voyage,  or  due  under  contract  at  the  expiration  of  stipu- 
lated terms,  without  reference  to  the  ship's  arrival  at  the  port  of 
final  destination,  have  been  postponed  to  subsequent  salvage  (o),  but 
no  such  distinction  will  give  bottomry,  precedence  over  them  (p) .  It 
has  priority  of  necessaries  (q),  and  prior  salvage  (r),  and  gives  way 
to  subsequent  salvage,  pilotage,  and  towage  (s) .  These  instances  will 
suffice  to  exemplify  the  pervading  general  rule,  that  the  services 
which,  in  the  words  of  Sir  John  Nicoll,  "operate  for  the  protec- 
tion of  prior  interests"  (t)  are  privileged  above  those  interests.  Bot- 
tomry, being  the  result  on  the  part  of  the  lender,  of  a  calculation  of 
risk  to  which  the  stipulated  premium  is  made  commensurate,  is 
not  regarded  quite  so  favourably  as  other  liens  ex  contractu ;  and, 
on  the  other  hand,  salvage,  a  service  rendered  often  at  great  risk  of 
property  and  life  to  the  salvors  and  without  which  the  res  might 
have  been  wholly  lost  with  all  the  liens  and  interests  attaching  to  it, 
is  liberally  considered  by  the  law,  yet  not  so  as  to  obtain  priority  over 
subsequent  bottomry  or  wages  (u) . 

A  master  who  has  bottomried  his  ship  by  a  bond  in  the  usual  form, 
i.  e.y  binding  himself  as  well  as  the  ship  and  freight,  cannot,  against 
the  claim  of  the  bondholder,  assert  the  lien  for  wages,  which,  "  so 

(0  The  Constancia,  2  W.  Rob.  405,  but  see  1  Surnner's  Rep.  (Am.),  p.  86 ;    and  see  the 

the  Clyther,o  Ir.  Jur.  31 7,  where  the  second  Jonathan  Goodhue,  Swab.  524. 

bondholder  had  notice  of  the  prior  bond.  (p)  Madonna  d'Idra,  1  Dods.  Rep.  40. 

(m)  Ante,  p.  516.  The  Madonna  d'Idra,  Constancia,  4   Notes  of  Cases,   68.     The 

1    Dods.  40.      The  Sidney   Cove,  2  Dods.  William  Safford,  1  Lush,  ante,  69.     The 

The   Constancia,  4  Notes  of   Cases.      The  Union,  1  Lush.  128. 

Hersey,  3  Hagg.  407.  (q)  The  William  Sfifford,  ante. 

(n)  The  William  Safford,  1  Lush.  69.  (r)  The  Selina,  ante.    The  Favorite  de 

(o)  The  Selina,  2    Notes  of  Cases,  18 ;  Jersey,  2  Rob.  Rep.  232. 

and  the  judgments  of  Dr.  Lushington  in  The  (.<?)  The  Dowthorpe,  2  W.  Rob.  79. 

Mary  Anne,   9  Jurist,   95.       The   Union,  (t)  The  Sidney  Cove,  ante.      La    Con- 

1  Lush.  128.     But  see  the  observations  of  stancia,  2  W.  Rob.  405 ;    and  4  Notes  of 

Lord  Stowell,  in   the  Sidney  Cave,  2  Dods.  Cases,  518.     Duke  of  Bedford,  2  Hagg. 

13;  and  of  Judge  Story,  in  the  Brig  Nestor,  304.   The  Eliza,  3  Hagg.  89. 

(u)  The  Selina,  ante/ 
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far  as  the  case  permits/'  he  now  has  under  the  Merchant  Shipping 
Act.  To  allow  precedence  to  his  lien  would  operate  to  the  injury 
of  those  to  whom  he  has  made  himself  personally  responsible,,  and  to 
whom  he  has  hypothecated  the  very  fund  from  which  he  seeks  pre- 
ferential payment  (w) . 

The  maritime  lien  of  damage  originating  in  the  wrong  of  the  master 
and  crew  of  the  vessel  in  fault,  and  founded  on  considerations  of 
public  policy  for  the  prevention  of  careless  navigation,  takes  pre- 
cedence within  the  limits  which  the  law  assigns  to  the  indemnification 
of  the  injured  party,  even  though  anterior  in  date, — of  liens,  ex  con- 
tractu  (x) .  It  absorbs,  in  the  event  of  the  res  proving  insufficient  to 
meet  all  demands,  the  liens  of  wages,  towage,  pilotage,  and  bottomry, 
leaving  them  to  be  enforced  by  proceedings  against  the  persons 
of  the  owners.  Were  it  otherwise,  the  owners  to  whom  the 
damage  is  imputed  would  be  indemnified  at  the  expense  of  the 
injured  party — the  wrongdoer  at  the  cost  of  him  to  whom  the 
wrong  has  been  done  (y) .  The  suitor,  in  a  cause  of  damage, 
is  entitled  to  a  restitutio  in  inteyrum.  This  has  been  held  to  include 
an  outlay  which,  though  probable,  would  have  been  discretionary 
if  there  had  been  no  collision,  and  was  made  indispensable  by 
the  collision.  Compensation  for  the  expenses  attending  the  detention 
of  the  damaged  ship,  and  the  amount  of  profit  lost  by  such  deten- 
tion, also  form  part  of  it.  Discount,  on  a  charge  for  repairs,  if 
received,  or  which  might  have  been  received  if  demanded,  is  a  proper 
item  of  deduction. 

The  lien  of  damage  is  preferred  to  prior  bottomry  on  the  ground  that 
the  owner  could  only  hypothecate  his  vessel  subject  to  its  legal  liabili- 
ties (z).  "I  apprehend/'  said  Dr.  Lushington,  in  the  case  of  the 
Aline  (a),  "that  the  mortgagee  and  the  bondholder  cannot  take  any 
right  greater  than  the  owners  could  confer,  viz.,  a  lien  on  the  ship  as  a 
security  against  the  owner  and  all  who  claim  under  him.  Neither  of 
them  could  be  a  competitor  with  a  successful  suitor  in  a  cause  of 
damage ;  and  for  this  reason,  that  the  mortgage  or  bottomry  bond 
might,  and  often  does,  extend  to  the  whole  value  of  the  ship;  if, 
therefore,  the  ship  was  not  first  liable  for  the  damage  she  had  occa- 
sioned, the  person  receiving  the  injury  might  be  wholly  without  a 
remedy,  more  especially  where  the  damage  is  done  by  a  foreigner ; 
and  the  only  redress  is  by  proceeding  against  the  ship.  Another 
reason  that  would  incline  the  preponderance  in  favour  of  the  person 
suffering  the  damage,  arises  from  the  consideration  that  he  has  no 
option,  no  caution  to  exercise ;  the  creditor  on  mortgage  or  bottomry 
has  ;  he  may  consider  all  the  possible  risks  and  advance  his  money  or 
not,  as  he  may  think  most  advisable  for  his  own  interest.  He  has  an 


(w)  The  Jonathan  Goodhue,  Swab.  524.  (z)  The  Benares,  7   Notes  of  Cases,  11, 

(x)  The  Benares ,  1  Notes  of  Cases,  54,  suppl. 

suppl.  («)  1  Win.  Rob.  Rep.  111). 
(y)  The  Linda  Flor,  Swab.  309. 
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alternative  ;  the  suitor  in  a  cause  of  damage  has  none.  In  the  case 
of  the  bottomry  creditor,  moreover,  the  risk  that  is  incurred  of  losing 
the  security  is  covered  by  the  amount  of  the  premium  he  is  entitled 
to  demand ;  and  therefore,  against  a  mortgagee  or  bondholder  prior  to 
the  period  when  the  damage  is  done,  I  think  the  successful  suitor  in  a 
cause  of  damage  has  a  preferable  claim  to  be  indemnified"  (y] . 

The  case  in  which  these  observations  were  made,  was  one  in  which 
the  claim  of  a  suitor  in  a  cause  of  damage  was  opposed  by  the  lien  of 
a  bottomry  bondholder  for  money  bond  fide  lent  to  repair  the  wrong- 
doing vessel  subsequently  to  the  collision.  The  judgment  was,  that 
the  owner  of  the  innocent  vessel  was  entitled  to  compensation  to  the 
extent  of  the  value  of  the  wrong-doing  vessel  before  the  repairs  were 
commenced,  and  of  such  subsequent  accretions  to  that  value  as  had 
arisen  from  the  repairs  effected  at  the  expense  of  the  owner,  but  not 
of  such  accretions  as  had  arisen  from  repairs  subsequently  done  at 
the  expense  of  a  bond  fide  lender  on  bottomry  without  notice  of  the 
lien;  and  the  reasoning  by  which  the  decision  was  supported,  will 
illustrate  the  nice  and  discriminating  equity,  which  governs  the 
adjudication  of  these  questions,  by  the  learned  Judge  who  now  fills 
the  chair  of  Lord  Stowell. 

"  The  lender,"  continues  Dr.  Lushington,  "  at  the  time  the  appli- 
cation was  made  to  him  for  the  advances,  could  not  possibly  tell 
whether  the  vessel  in  distress  had  committed  damage  or  not.  He 
would,  therefore,  have  to  calculate  not  merely  future  contingencies, 
but  to  inquire  into  all  past  transactions  connected  with  the  vessel. 
The  necessary  consequence  would  be  a  material  increase  in  the 
amount  of  the  premium.  Again,  with  regard  to  the  case  of  the 
person  who  has  received  the  damage,  is  not  his  interest  benefited  by 
the  vessel  being  repaired  and  enabled  to  proceed  to  her  port  of  desti- 
nation ?  Is  he  injured  in  the  amount  of  his  indemnity  fund  ?  Not 
at  all.  His  interest  is  co-extensive  with  the  right  possessed  by  the 
owners  of  the  vessel  at  the  time  when  the  damage  was  done,  and  his 
claim  is  paramount  to  the  extent  of  her  value  at  that  period.  With 
respect  to  any  subsequent  accretion  in  the  value,  arising  from  repairs 


(y)   1  W.  Rob.  119.     To  the  same  effect,  and,  dating   from  that  event,  the    ship   in 

and  in  reference  to  the  facts  of  the  same  which  he  was  interested  having  been  repaired, 

case,  is   the   dictum  of   the   Chief  Justice  was  put  in  bottomry  by  the  master  acting 

Jervis,   delivering    the    judgment    of    the  for  all  parties,  and   he  would  be  bound  by 

Judicial   Committee  of    Privy  Council     in  that  transaction;"  that  is,  to  the  extent  of 

the  case   of  The   Bold  Buccleugh.     "  The  being  excluded  from  a  preference  over  the 

interest     of    the     first    bondholder    taking  lien  of  a  bottomry  bondholder  in  respect  of 

effect  from  the  period  when  the  lien  attached,  the  additional  value  which  had  been  created 

lie  was,  so  to  speak,  a  part  owner  in  interest  by  the  expenditure  of  his  money  on  the  ship 

at  the  date  of  the  collision,  and  the  ship  in  after  the  collision,  but  not  to  the  extent  of 

which  he  and  others   were   interested   was  being  postponed  to  a  bottomry  bondholder  in 

liable  to  its  value  at  the  date  of  the  injury  respect  of  the  full  value  of  the  ship  as  it 

done,  without  reference  to  his  claim.      So  existed  at  the  time  of  the  collision.      See 

(adds  the  learned  Chief  Justice)  by  the  col-  Harmer  v.  Bell.      The  Bold  BuccUugh,  1 

lision,  the  interest  of  the  claimant  attached,  Moore's  P,  C.  Cases,  267. 
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done  after  the  period  when  the  damage  was  occasioned,  his  claim  to 
participate  in  the  benefit  of  such  increase  of  value  must  depend  upon 
the  consideration  how  that  increase  arises,  and  to  whom  in  equity  it 
belongs.  Against  the  owner  who  repairs  his  vessel  at  his  own 
expense,  the  claim  of  the  successful  suitor  would  extend  to  the  full 
amount  of  his  loss  against  the  ship  and  the  subsequent  repairs; 
where,  however,  the  repairs  have  been  effected  by  a  stranger  upon 
the  security  of  a  bond  of  bottomry,  the  case  is  altogether  different ; 
and  I  cannot  hold,  that,  UNIVERSALLY,  bonds  so  granted  must  give 
way  to  prior  claims  of  damage." 

With  respect  to  a  claim  for  subsequent  salvage,  in  competition 
with  a  claim  for  damage,  no  decision  appears  to  have  taken  place. 
A  distinction  between  the  case  of  salvage,  as  not  supporting  an 
action  in  personam,  and  the  case  of  wages,  pilotage,  and  towage,  has 
been  suggested  by  a  learned  writer  (z)  as  a  probable  ground  of 
entitling  it  to  more  favour  than  claims  for  those  services  when  also 
competing  with  a  lien  for  damage.  But  though  actions  by  salvors 
on  the  implied  contract  of  a  shipowner  or  goods-owner  to  remunerate 
them  are  now  rarely  resorted  to,  they  are  not  unknown  to  the  law,  or 
objectionable  in  point  of  principle  (a) ;  and  should  that  argument  for 
diversity  fail,  it  would  seem  difficult  to  make  sure  of  the  ground  upon 
which  the  lien  for  damage,  founded,  like  other  principles  of  mari- 
time law,  on  grounds  of  general  expedience  (b) ,  should  be  admitted  to 
priority  over  all  other  claims  for  subsequent  service,  but  yield  to  a 
claim  for  salvage. 

The  remuneration  awarded  by  public  authority  in  the  Court  of 
Admiralty  for  salvage  service  is  dispensed  in  a  grateful  spirit ;  the 
risk  of  the  lives  of  the  salvors,  their  skill  and  daring,  the  wear  of  the 
machinery  employed  by  them,  and  the  value  of  the  rescued  property, 
are  all  remembered  in  the  estimate  of  their  deserts ;  and  the  possibility 
that  a  vessel  in  distress  may  be  affected  with  a  claim  in  respect  of 
damage  done  by  her,  would,  it  may  be  hoped,  have  little  weight  in  the 
calculations  of  men  who,  assured  of  a  liberal  appreciation  (when  allowed 
by  law),  of  their  hazardous  service,  are  ready,  in  all  emergencies,  to 
brave  the  chances  of  success  or  failure.  The  ground,  therefore,  for 
the  supposed  exception  from  the  rule  is  not  apparent,  and  the  rule  is 
clear.  In  the  case  of  the  Chim&ra  (c) ,  where  the  proceeds  of  the 
ship  and  freight  were  insufficient  to  meet  a  decree  of  damage,  and  the 
seamen  applied  for  payment  of  their  wages,  Dr  Lushington  said, 
"  that  on  the  principle  that  parties  sustaining  a  loss  were  entitled  to 
be  reimbursed  out  of  the  proceeds  of  the  ship  and  freight  of  the 
wrong-doer,  so  far  as  they  extend,  and  that  the  seamen  had  a 


(z)  See  the  article  in  the  Law  Magazine  Smith's  Mercantile  Law,  c.  3,  s.  6  ;  and  see 

above  referred  to.     And  see  post,  p.  540.  ante,  p.  490. 

(a)  See  the  text  of  Lord  Tenterden,  ante,  (6)  Ante,  pp.  599,  560. 

p.  6,  c.  1,  s.  2.  See  also  Newman  v.  Walters,  (c)  24th  Nov.  1852.     See  also  the  Linda 

3  B.   &  P.  612,  and  2  Chitt.  Plead.  54;  Flor,  Swab.  809. 
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remedy  in  personam,  while  by  the  statute  (c)  the  claim  of  the  Pickwick 
(the  other  vessel)  was  limited  to  the  value  of  the  res,"  he  was  bound 
to  pronounce  against  the  mariners. 

Where  claims  of  towage,  wages,  and  salvage  are  mixed  up  by  the 
bankruptcy  or  insolvency  of  the  shipowner,  by  whose  vessel  damage 
has  been  done,  no  certain  rule  appears  to  have  been  adopted  by  the 
Court  of  Admiralty  (d) . 


8.  Gf  Marshalling  Assets  for  their  Protection. 

In  the  case  of  competing  suits  the  Court  of  Admiralty,  as  a 
Court  of  Equity,  will  marshal!  the  assets,  so  as  to  protect  one  creditor 
against  another,  and  prevent  the  election  of  one  from  prejudicing  the 
other's  claim  (e) .  For  this  purpose  it  will  compel  a  suitor,  whose 
lien  affects  two  funds,  to  proceed  against  the  one  to  which  another 
suitor  would  be  unable  to  resort.  Thus,  when  of  two  bottomry  bonds, 
the  earlier  was  secured  on  the  ship  and  freight,  and  the  other  upon 
the  ship  and  cargo, — the  Court  directed  the  earlier  one  to  be  satisfied 
from  the  ship  and  freight,  and  the  later  one  from  the  cargo, — thereby 
securing  a  fund  sufficient  to  cover  both  (/) .  So,  where  there  were 
three  bonds — one  upon  the  ship,  the  second  upon  the  cargo,  and  the 
third  upon  the  ship — the  Court  directed  the  latest  bond  to  be  paid 
preferably  out  of  the  proceeds  of  the  ship ;  the  other  bond  upon  the 
ship  to  be  paid  out  of  what  remained  of  such  proceeds ;  and  the  bond 
upon  the  cargo  to  be  paid  out  of  the  freight  and  cargo.  And  upon  a 
supervening  question,  viz.,  out  of  what  funds  the  wages,  pilotage,  and 
towage  were  to  be  paid,  the  Court  adhered  to  the  principle  of  its 
former  decision,  but  directed  the  wages  to  be  paid  out  of  the  gross 
freight  and  the  proceeds  of  the  ship  rateably,  and  the  balance  of  the 
proceeds  and  freight  to  be  first  applied  to  the  third  bond  (on  the 
ship),  and  the  balance  of  the  freight  and  so  much  of  the  cargo  as 
should  be  necessary,  in  satisfaction  of  the  second  bond. 

The  effect  of  this  decision  in  the  circumstances  of  the  particular 
case  was  to  leave  the  first  bond  unprovided  for ;  a  result  from  which 
there  was  no  escape  but  by  making  the  owner  of  the  cargo, — "  who  (in 
the  words  of  the  judgment)  can  never  be  affected  by  any  bond,  till 
the  ship  and  freight  are  exhausted,  and  ought  never  to  be  made  liable 
for  wages,  pilotage,  and  towage,  directly," — answerable  to  the  claim  of 
bondholders  who  had  lent  their  money  without  looking  to  his  pro- 


(c)  53  Geo.  3,  c.  159.  (e)  Williams  on  Executors,  b.  1,  p.  4,  c.  2, 

(d)  The  Benares,  7  Notes  of  Cases,  52.        s.  2.    Toller,  b.  3,  c.  8. 

(/)  The  Trident,  1  W.  Rob.  35. 
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perty  for  their  security  (h} .  No  matter,  indeed,  what  the  form  of  the 
security  on  the  cargo  may  be,  the  Court  will  not  make  it  available  to 
the  bondholder  until  the  ship  and  freight  are  exhausted.  A  bond 
upon  cargo  is  only  valid  because  with  it,  by  intendment  of  law,  the 
ship  and  its  incident,  the  freight,  are  hypothecated  (i).  The  cargo 
cannot  be  liable  in  law  unless  the  ship  is  (j )  ;  for  a  cargo,  said  Dr. 
Lushington,  in  the  case  of  the  Constancia,  cannot  be  hypothecated  for 
the  benefit  of  the  ship,  that  is,  for  the  purpose  of  exonerating  the 
ship  from  any  part  of  the  burthen  belonging  to  her  (K).  As  to 
freight,  which  is  incident  to  the  ship  (Z),  and  as  such  part  of  the  bond- 
holder's security,  the  Court  will,  on  the  petition  of  the  owner  of  the 
cargo,  when  hypothecated  solely,  although  the  freight  be  not  proceeded 
against,  direct  it  to  be  brought  in  and  applied  before  resort  to  the  cargo, 
in  satisfaction  of  the  bond ;  and  the  same  course  will  be  taken  on  the 
deficiency  in  the  proceeds  of  the  ship,  when  ship,  freight,  and  cargo 
have  been  jointly  hypothecated  and  arrested  (m). 

The  ground  upon  which  this  practice  rests,  appears  to  be,  that  the 
right  of  the  master  to  hypothecate  arises  out  of  the  necessities  of  the 
ship  with  which  he  has  been  entrusted,  for  the  double  purpose  of  earn- 
ing freight  for  her  owners,  and  performing  their  contract  with  the 
charterer  or  shippers  of  goods.  It  is  his  duty  to  carry  the  cargo  to 
its  destination.  By  the  sale  or  hypothecation  of  any  part  of  it,  that 
object  as  respects  the  interest  of  its  owner  is  pro  tanto  frustrated,  and 
for  the  same  reason  that  the  proceeds  of  a  sale  of  cargo  applied  to  the 
ships's  necessities  must  be  made  good  by  the  shipowner  (n) — the 
shipowner's  property  must  be  first  applied  to  discharge  the  demand 
of  him  who  has  lent  his  money  for  the  ship's  use.  The  object,  in 
short,  of  bottomry,  is  to  protect  the  interest  of  the  shipowner,  and 
enable  him  to  perform  his  contract ;  his  property,  therefore,  should  be 
first  liable  on  the  bond  by  which  the  loan  to  him  is  secured.  It  is 
otherwise  in  the  case  of  salvage,  by  which  owners  of  ship  and  cargo 
are  alike  benefited,  and  therefore  contributory  pari  passu  to  the 
salvor's  remuneration  (o).  But  though  the  value  of  the  ship  and 
freight  must  be  absorbed  before  the  cargo  can  be  resorted  to,  it  is 
competent  to  the  bondholder  to  arrest  the  cargo  in  the  first  instance, 
in  order  to  secure  the  whole  property  over  which  the  bond  extends. 

A  principle  analogous  to  that  which  governs  the  Court  of  Admi- 
ralty in  marshalling  assets  for  the  protection  of  the  weaker  claimant, 
is  applied  also  to  the  protection  of  the  owners  of  two  or  more  res 
against  a  creditor,  so  that  one  of  them  may  not  profit  by  the  imposi- 
tion of  too  large  a  share  of  burthen  on  the  other.  If  a  creditor  has 


(h)  The  Constancia,  4  Notes  of  Cases,  285.  (m)  The  Constancia,  4   Notes  of  Cases, 

(»)  The   Constancia,  4   Notes  of  Cases,  620.    The  Dowthorpe  and  The  Prince  Re- 

287,  512.  gmt,  ibid.  84.      The  Mary  Anne,  4  Jurist, 

(J)  The  Oswald,  14  Jurist.  96.  94,  95.      The  Bonaparte,  1  Notes  of  Cases, 

(k)  The  Constancia,  4  Notes  of  Cases,  512.  55,  suppl, 

(0  The   Dowthorpe,  2    Wm.    Rob.   80;  (n)  See  ante,  p.  141,  142. 

and  the  Prince  Regent,  ante,  p.  125,  there  (o)  The  Emma,  2  W.  Rob.  320. 

cited.     Leslie  v.   Guthrie,   1    Scott,    683 ; 

and  Stcphenson  v.  Dowson,  3  Beav.  342. 
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a  double  security,  e.g.  upon  freight  and  ship  belonging  to  different 
persons,  the  court  will  not  allow  him  to  elect  upon  which  of  the  two 
his  claim  shall  be  enforced,  but  will  apportion  the  weight  of  debt 
between  them  (p). 

4.   Of  their  Duration  and  Extinguishment. 

There  seems  to  be  no  certain  limit  to  the  duration  of  a  maritime 
lien.  It  travels  with  the  res  into  whosesoever  possession  it  may  come. 
It  is  not  impaired  by  a  voluntary  or  extrajudicial  sale  (g)  ;  the  pur- 
chaser takes  his  bargain  with  its  liability  to  the  liens  which  aifect  it. 
Were  it  otherwise,  a  lien  would  be  effectual  or  become  nugatory  at 
the  option  of  him  on  whose  property  it  attaches.  "  It  is  manifest," 
said  Dr.  Lushington,  "  in  the  case  of  the  Bold  Buccleugh  (r),  that  the 
mere  change  of  property  does  not  exonerate  the  ship  from  liability  to 
be  sued.  No  one  can  reasonably  contend  that  a  sale  after  a  collision, 
with  the  knowledge  of  the  fact,  would  produce  that  effect ;  because, 
if  so,  the  owners  of  a  vessel  doing  damage  would  have  nothing  to  do 
but  to  sell  her  for  the  purpose  of  taking  from  the  party  aggrieved  his 
best  security  for  compensation.  Therefore,  as  a  general  principle,  I 
am  prepared  to  deny,  that  it  is  true  that  a  mere  transfer  of  a  vessel, 
which  has  been  guilty  of  doing  damage,  can  at  all  diminish  the 
liability  of  that  vessel  to  be  arrested." 

A  lien  is  extinguished  by  payment,  by  bail  given  in  the  Court 
of  Admiralty  to  an  action  instituted  to  enforce  it  (s),  and  by  sale  of 
the  res  under  the  authority  of  a  competent  court. 

Delay  or  want  of  diligence  may  also  enable  a  prior petens  to  obtain 
a  decree  in  his  favour  and  thereby  work  a  forfeiture  of  a  lien,  which, 
if  advanced  pendente  litet  would  have  been  admitted,  on  the  principles 
above  explained,  to  compete  with  that  of  the  earlier  suitor ;  but  in  all 
other  cases  a  lien  enures,  whatever  may  be  the  delay  of  the  creditor, 
so  long  as  the  ownership  of  the  res  is  unchanged  (t) . 

Whether,  in  the  case  of  unreasonable  delay  before  a  change  of 
ownership,  a  lien  arising  out  of  damage  would  be  available  in  Admi- 
ralty to  compromise  the  rights  acquired  by  third  parties  in  good  faith, 
may,  in  the  absence  of  express  decisions  upon  the  point,  be  considered 
doubtful  (u). 

A  maritime  lien  is  not  transferable,  and  cannot  be  revived  for  the 
benefit  of  one  by  whom  it  has  been  discharged.  It  has  been  so 


(p)  The    Doicthorpe,  2  Notes  of   Cases,  and  in  P.  C.  on  Appeal,  11  Jurist,  255.    6 

264.   The  Const ftncia,4  Notes  of  Cases,512.  Moore,  P.  C.  56,  the  Clara,  Swab.  6. 

And  see  The  Fortitude,  2  Notes  of  Cases,  524.  (it)    "It  is   not   necessary,"  says   Judge 

(rj)  Banner  v.  Sell,  24th  April,    1852.  Story,  "  to  hold  that  the  lien  is  indelible,  or 

The  Sidney  Cove,  2   Dod.  500.     The  Ba-  that  it  may  not  be  lost,  by  gross  neglect  and 

tavia,  2  Dod.  500.      The  Heart  of  Oak,  1  delay  to  enforce  it,  at  least  where  the  rights 

Notes  of  Cases,  1 15.    The  Repulse,  4  Notes  of  other  persons  have  intervened."  The  Brig 

of  Cases,  170.     The  John  and  Mary,  Swab.  Nestor,  Sumner's  Rep.  (Am.),  p.  85.     See 

632.  also  the  judgment  of  C.  J.  Jervis,  in  the 

(r)  7  Notes  of  Cases,  451.  case  of  the  Bold  JBuccleugh,  before  cited,  p. 

(*)  The  Kolamazoo.    July,  1851.  535. 

(0  The  Saracen, 1  W.  Rob.  Rep.  453; 
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decided  on  the  claim  of  a  person  who  had  advanced  money  to  pay 
seamen's  wages  (x),  and  on  a  claim  to  be  recouped  advances  to 
salvors  (y) .  The  loans  in  both  cases  were  held  to  have  been  made  on 
personal  credit,  and  not  to  constitute  a  lien  on  the  property  salved. 
An  agreement  to  refer  is  no  bar  to  an  action  in  the  Court  of  Admi- 
ralty, and  therefore  does  not  release  the  lien  (z) . 

5.  Of  Procedure  in  Admiralty  to  enforce  them. 

Next  are  to  be  considered  the  procedure  for  enforcing  a  maritime 
lien,  and  the  mode  in  which,  without  detriment  to  the  rights  secured 
to  parties  by  the  common  law,  effect  is  given  to  the  privileged  claims 
which  are  cognisable  in  the  Court  of  Admiralty. 

And  first,  it  is  to  be  observed,  that  a  proceeding  in  rem  and  a  mari- 
time lien  are  correlative,  and  that  wherever  the  latter  exists  the  former 
is  competent  (a).  The  common  law  liens,  which  attach  upon  ships 
and  cargoes,  and  can  only  be  made  effectual  by  the  possession  and 
retention  of  the  res  subject  to  them — as  for  dock  and  harbour 
dues,  repairs  or  warehousing — are  superseded  by  the  process  of  the 
Admiralty.  With  the  exception  of  the  case  of  salvors  (b)}  whose 
continued  hold  of  the  res  may  sometimes  be  necessary  to  prevent  its 
escape  from  the  process  of  the  court,  even  those  who  have  maritime 
liens  must,  if  they  would  obtain  its  assistance,  relinquish  their  pos- 
session. To  give  effect  to  a  maritime  lien  it  will  forcibly  dispossess 
those  who,  for  what  cause  soever,  claim  to  detain  a  vessel.  With  an 
entire  disregard  of  the  existence  of  all  other  encumbrances,  the  res 
affected  by  the  maritime  lien  will  be  arrested,  and  on  decree  made, 
sold  by  the  Admiralty  marshal  or  commissioner ;  but  that  done,  his 
first  duty  is  to  satisfy,  out  of  the  proceeds,  the  liens  which  the  com- 
mon law  would  enforce,  paying  the  residue,  less  the  expenses  of 
sale,  into  Court,  for  the  use  of  the  successful  suitor  (c) .  Once  arrested, 
the  res  cannot  be  taken  out  of  the  custody  of  the  Admiralty  by  any 
other  tribunal  (d)  ;  its  liens,  even  in  the  case  of  bankruptcy  and 
insolvency,  having  priority  over  all  other  debts,  even  mortgages, 
except  those  common  law  liens,  the  essential  condition,  and  secu- 
rity of  which,  possession,  is  removed  by  its  process,  and  which  are 
entitled  to  be  first  satisfied  out  of  the  proceeds  (e)  of  a  sale  under  its 
decree. 

The  ordinary  mode  of  proceeding  in  the  Court  of  Admiralty  for  the 

(x)  The  Neto  Eagle,  4  Notes  of  Cases,  427.        (z)  The   Purissima  Conception,  1  Notes 

In  cases  of  damage,  that  the  res,  often  in-  of  Cases,  151. 
sufficient   to    compensate  for  the   damage,         (a)  7  Moore,  P.  C.  267. 
may  not  be  further  hardened  with  the  costs         (b)  The  Glasgow  Packet, %  VV.  Rob.  312, 

of  mariners'  suits,  this  rule  has  been  relaxed  313. 

by  the  present  learned  Judge  of  the  Court         (c)  The  Harmonie,  4  Notes  of  Cases,  174. 

of  Admiralty,  and  the  suitor  (where  there  is  1  W.  Rob.  Rep.  178. 

no   appearance   for    the   owner)    has   been         (d)   Ladbrooke  v.  Crickett,  2  T.  R.  649. 
allowed  to  pay  seamen's  wages,  and  claim  in         (e)  The  Orelia,3  Hagg.  Adm.  Rep.  83. 

respect  of  them  ;    and  see,  in  a  case  of  bot-  The  Hersey,  ibid.   407,  408.      The   West- 

tomry,  The  John  Fehrman,  16  Jur.  1122.  moreland,  4  Notes  of  Cases,  174. 

(y)  The  Louisa,  6  Notes  of  Cases,  532. 


628  Of  Maritime  Liens.  [PART  vi. 

assertion  of  a  maritime  lien,  is  by  arrest  of  the  ship,  her  "  tackle, 
apparel,  and  furniture," — words  which  include  the  whole  interest  of 
her  owners — under  a  warrant  which  is  issued  on  an  affidavit  of  the 
complainant,  stating  in  general  terms  the  nature  of  his  claim,  and  which 
contains  a  citation  of  all  parties  interested  (/).  So  far,  the  proceed- 
ing is  in  rem, — a  process  to  make  perfect  a  right,  inchoate  from  the 
moment  the  lien  attached,  and  the  only  one  which  could  be  effectual 
in  the  frequent  event  of  the  owners  being  unknown  or  beyond  the 
reach  of  the  courts  of  this  country.  But  when  bail  has  been  given, 
as  it  may  be,  to  the  action,  and  the  plaintiff  has  accepted,  in  the  room 
of  his  lien,  the  bond  of  the  defendant  and  two  fide  jussores,  it  becomes 
a  proceeding  in  personam,  the  suitor  recovering  the  amount  of  his 
judgment  from  the  defendant  and  his  bail.  The  security  thus  sub- 
stituted for  the  res  is  enforced  by  attachment.  The  bail,  in  a  cause  of 
damage,  are  only  liable  to  the  extent  of  the  value  of  the  ship  and 
freight  arrested,  although  the  damage  exceed  that  value,  and  the 
bail  be  given  for  a  larger  sum  (g) .  It  is  not  in  the  option  of  the 
suitor  to  refuse  or  accept  bail  justified  according  to  the  practice  of  the 
court,  to  be  of  competent  ability.  If  it  were,  the  shipowner  might  be 
deprived  of  the  profit  of  his  ship's  employment ;  the  merchant  of  a 
market  for  his  goods  ;  both  ship  and  goods  might  be  deteriorated  by 
detention,  or  overwhelmed  with  an  accumulation  of  fees  of  possession, 
dock  dues,  and  warehouse  charges. 

When  a  res  is  sold  by  order  of  the  Court  of  Admiralty  and  its 
proceeds  brought  into  the  registry,  the  lien  of  the  suitor  attaches 
upon  them  as  previously  on  the  res  itself  (h) .  In  undefended  cases 
an  appraisement  by  the  marshal  is  directed  before  sale,  in  order  to 
ascertain,  for  the  benefit  of  creditors,  what  may  be  a  proper  reserved 
price.  And  when,  as  in  cases  of  salvage  and  of  damage,  the  amount 
recoverable  by  the  suitor  is  governed  or  limited  by  the  value  of  the 
property  salved,  or  the  value  of  the  wrong-doing  vessel,  and  the 
parties  cannot  agree  in  their  estimate  of  it,  the  court,  though  bail  has 
been  given,  will  order  the  res  to  be  appraised  (i) .  Should  it  after- 
wards be  sold  for  a  higher  or  lower  price,  that  fact  will  have  no 
influence  on  the  adjudication ;  the  amount  of  an  appraisement  by  the 
marshal,  unless  questioned  and  reviewed  at  the  time,  being  taken  to 
be  the  real  value  (k). 

The  cause  then  proceeds  by  libel,  responsive  allegation,  and  re- 
joinder, the  evidence  in  chief  being  taken  down  by  the  examiner  on 
reading  the  plea  to  the  witness,  and  the  cross-examination  on  written 
interrogatories  ;  or  by  "Act  on  Petition ;"  a  pleading  in  which  the 
allegations  on  each  side  are  supported  and  rebutted  by  affidavits  and 
the  production  of  such  documentary  evidence  as  is  by  statute  (/)  or 


(/)  Brown's  Civil  and  Admiralty   Law,  (k)  Ibid.     And  see  The  Betsy,  5  C.  Rob. 

vol.  ii.;   and  Pritchard's  Admiralty  "Digest,  290, 

tit.  Practice,  p.  301.  (1)  e.  g.  In  cases  of  salvage,  by  9  &  10 

(g)  The  Duchessede  Bralant,  Swab.  264.  Viet.  c.  99,  s.  16,  the  examination  taken  on 

(h)  The  Neptune,  2  Knapp,  94.  oath  by  a  receiver  of  droits,  of  "  any  person 

(i)  The  Persian,  1  Notes  of  Cases,  305.  belonging  to  a  ship  in  distress,  or  others 

The  Mcllona,  6  Notes  of  Cases,  69.  able  to  give  an  account  thereof;"  in  cases 
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the  practice  (m)  of  the  court  admissible,  without  the  examination  of 
witnesses  or  formal  answer  upon  oath. 

It  has  been  mentioned  that  in  causes  of  collision  the  judge  is  assisted 
by  the  nautical  skill  and  experience  of  two  of  the  elder  brethren  of 
the  Trinity  House  (n) .  The  same  course  is  also  sometimes  resorted 
to  in  the  hearing  of  salvage  suits.  The  Trinity  Masters  are  not 
sworn,  and  though  their  opinions  are  attentively  considered,  the  sen- 
tence is  not  theirs  but  of  the  judge  (o).  Where  there  is  ground  for 
apprehending  that  both  parties  may  be  held  to  blame  (p),  it  will  be  pru- 
dent for  the  owner  of  the  ship  which  has  sustained  the  more  serious 
injury,  to  resort  to  the  Admiralty  for  relief;  and  there  probably,  in 
a  great  majority  of  cases,  substantial  justice  is  reached.  Since  the 
passing  of  the  3  &  4  Viet.  c.  65,  which  empowers  that  Court  to  inform 
its  conscience  upon  matters  of  fact,  by  directing  issues  to  be  tried  in 
the  courts  of  common  law,  it  has  occasionally  been  matter  of  murmur, 
that  parties  to  inquiries  affording  so  much  scope  and  temptation  to 
false  swearing  should  be  compelled  to  abide  the  result  of  an  opinion 
influenced  in  some  degree  by  the  effect  of  affidavits  and  depositions  on 
the  minds  of  unsworn  laymen,  and  to  lack  the  advantage  of  a  viva  voce 
examination  and  cross-examination  in  the  eye  of  a  jury,  of  persons 
from  whom  the  very  nature  and  mystery  of  their  calling  render  the 
truth  most  hard  to  be  elicited  (q) .  It  is  urged  on  the  other  hand,  that 
the  issues  in  a  cause  of  collision  are  rarely  questions  of  mere  fact ;  and 
that  to  throw  them  down  before  a  j  ury  not  conversant  with  nautical 
practice  may,  however  great  the  vigilance  of  the  judge,  involve  a  deci- 
sion irreconcileable  with  the  principles  of  admitted  science.  It  has 
been  thought,  too,  to  approximate  to  an  absurdity,  to  examine  and 
cross-examine  witnesses  regarding  laws  and  rules  which  are  incontro- 
vertible and  ought  to  be  well  known  to  the  Court,  oftentimes  with  no 
effect  but  to  confound  the  understandings  of  twelve  men  wholly  unused 
to  such  inquiries,  to  whom  the  language  of  sea-farers  is  strange,  and 
who,  haply,  would  have  enough  to  do,  in  cases  relating  to  matters  with 
which  they  are  familiar,  to  guard  their  minds  against  the  undue  influ- 
ence of  a  popular  address  and  of  the  first  and  the  last  word  (r) .  In  all 
cases,  whether  of  damage,  salvage,  wages,  &c.,  the  examination  viva 
voce  of  witnesses  in  open  court,  and  before  commissioners,  in  the  first 
instance,  and  for  the  purpose  of  clearing  up  doubts  as  to  the  effect  of 


of  damage,  the  report  made  to  the  Board        (0)  See  the  Christiana,  7  Notes  of  Cases, 

of  Trade  under  9  and  10  Viet.  c.  100,  s.  19,  7  ;  ibid.  47,  suppl.     Chapman  v.  Williams, 

which  is  evidence  against  the  owners  of  the  4  Notes  of    Cases,  580.      The   Benares,  7 

steam  vessel  hy  whom  the  report  lias  been  Notes  of  Cases,  539.       The  Blenheim t  ibid, 

made.  399. 

(m)  Such  are  the  log,  the  protest,  the  ship's        (p)  Ante,  p.  599. 

articles,  all  of  which  are  received  as  evidence,        (q)  The  case  of  the  Harriet,  1  Wm.  Rob. 

subject,  it  would  appear,  to  the  same  rules  p.  429,  is  believed  to  be  the  only  one  in  which 

as  at  Common  Law,  but  with  a  somewhat  an  issue  has  been  directed, 
less  strict  observance  of  them.      Indeed,  the        (r)  See  the  Anne  and  Mary,  2  Wm.  Rob. 

form  in  which  the  evidence  is  taken  in  pro-  Rep.  190.      See  also  the  Alfred,  7  Notes  of 

ceedings  by  act  on  petition, — viz.,  by  affi-  Cases,   354,  and  Law   Magazine,  No.  100, 

davit,— renders  this  laxity  unavoidable*.  p.  70. 

(n)  Ante,  p.  602. 
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evidence  taken  on  depositions  or  affidavit,  and  the  exercise  of  the 
other  powers  conferred  by  the  statute,  have  become  part  of  the  usual 
practice  of  the  Admiralty. 

Before  decree,  a  conflict  for  priority  between  liens  may  be  raised 
by  the  petition  of  a  second  claimant,  but  a  decree  once  pronounced, 
the  liens  of  all  other  creditors  are  forfeited,  the  res  or  proceeds  of  it 
passing  into  the  hands  of  the  purchaser  or  successful  suitor  exone- 
rated from  its  old  encumbrances. 

Some  question  upon  this  point  appears  of  late  years  to  have  been 
founded  on  the  form  of  the  bail-bond  required  by  the  Admiralty,  on 
payment  of  money  to  a  successful  suitor.  The  observations  of  Lord 
Langdale  upon  this  instrument,  in  the  case  of  the  Saracen  above 
referred  to,  may  appear  to  accredit  the  notion  of  a  distinction  in 
Admiralty  debts,  and  that  payment  is  only  made  to  a  creditor  of 
inferior  degree  conditionally  on  no  other  debts  of  a  higher  character 
appearing  after  judgment.  An  article  of  an  ancient  sea-law,  incor- 
porated in  some  editions  of  the  Consolato,  gives  countenance  to  this 
construction  (r).  The  terms  of  the  bond  are  to  restore  the  sum  to 
be  paid ;  "  in  case  any  person  shall  come  in  for  his  interest  in  the 
said  sum,  and  pay  the  customary  fees  as  taxed  in  the  cause,  and  put 
in  sufficient  security  to  answer  the  action  commenced  in  that  behalf, 
and  for  his  personal  appearance  at  such  times  as  the  same  shall  be 
required,  and  to  pay  what  shall  be  adjudged  with  expenses,  and 
to  bring  into  the  registry  of  the  court  the  said  sum  whenever  the 
court  shall  order,  and  to  save  harmless  the  judge,  registrar,  mar- 
shal, and  all  others,  officers  of  the  court,  as  to  the  payment  of  the 
said  sum." 

Without  help  from  the  light  thrown  upon  these  words  by  the 
practice  of  the  court,  they  would  seem  to  justify  the  doubt  which 
has  been  entertained.  But,  if  the  suitor  elects  to  wait  the  expiration 
of  a  year  and  a  day,  before  his  application  for  payment,  the  bond 
is  not  required.  Whatever  may  have  been,  the  origin  of  the  form, 
its  effect  is  not  to  guarantee  the  court  and  its  officers  against  claims 
paramount  to  those  pronounced  for,  but  to  guard  against  the  pos- 
sible mischief  of  a  res  having  been  proceeded  against  and  adjudged, 
in  error,  as  to  its  real  ownership.  This  seems  abundantly  clear 
from  the  authorities  on  the  practice  of  the  Admiralty  (s) ,  in  con- 
formity with  which  the  learned  Judge  of  that  Court  observed,  in  a 
case  lately  decided  by  him,  that  he  was  "  disposed  to  believe  that 
the  expressions  in  the  bond  applied  exclusively  to  interests  in 
the  subject-matter,  as  in  cases  of  title."  The  Court,  in  the  event 
of  its  having  been  misled  in  the  manner  supposed,  might  be  called 
upon  to  rescind  its  own  decree,  and  takes  security  to  enable  it 
to  do  so. 

(r)  Ordinance  of  Aragon  and  Catalonia,  temps  et  en  droits ;  and  see  The  Tecumseh, 

A.D.  1343,  Art.  xxxii.       Pardefsus,  vol.  v.,  6  Notes  of  Cases,  668. 

p.  390.  18  Les  scrviteurs  et  mar iniers  pour  (s)  Clarke,  Prax.  Car.  Adm.  tit.  35,  38, 

ce  gui  leiir  fera  du  de  layers  sans  qu'ils  39.     See  also  a  learned  note  to  the  article  in 

soicnt  tenus  de  donner  caution  derapporter,  the  Law  Magazine,  No  98,  p.   142,  and  6 

purceque  personne  ne  pent  les  primer  en  Notes  of  Cases,  p.  666. 
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6.  Of  the  Jurisdiction  exercised  by  the  Court  of  Admiralty  under 
3  #•  4  Viet.  c.  65. 

In  the  countries  governed  by  the  Civil  Law,  and  in  many  of  the 
States  of  the  American  Union,  repairs  and  necessaries  constitute  a 
lien  upon  the  ship.  The  same  doctrine  prevailed  in  this  country  down 
to  the  reign  of  Charles  II.  (t) .  Material  men,  indeed,  continued  to 
our  own  day  to  be  paid  out  of  proceeds  in  the  registry ;  and  the 
practice  was  upheld  with  a  high  hand  by  the  Court  of  Admiralty, 
until  condemned  on  the  appeal  of  a  mortgagee  by  the  Judicial  Com- 
mittee of  Privy  Council  (u) .  The  Legislature,  however,  by  the  3  &  4 
Viet.  c.  65,  s.  6,  has  virtually  supplied  this  defect  of  jurisdiction. 
The  Court  of  Admiralty  is  by  that  Act  empowered  to  decide  all 
claims  and  demands  for  necessaries  supplied  to  any  foreign  ship  or 
sea-going  vessel,  and  to  enforce  payment  thereof,  whether  she  may 
have  been  within  the  body  of  a  county  or  upon  the  high  seas  when 
they  were  furnished.  The  object  of  the  statute  was  to  provide  a 
remedy  for  the  inconvenience  which  frequently  occurred  when  a 
foreign  vessel  was  driven  upon  the  coasts  of  this  country,  and  the 
master,  having  no  credit,  was  under  great  difficulty  in  providing  ne- 
cessaries for  the  purpose  of  refitting  her  and  of  proceeding  on  his 
voyage  (#).  The  statute  confers  upon  the  Court  a  jurisdiction  to  be 
employed  in  every  lawful  mode  for  enforcing  payment ;  that  is,  by 
arresting  the  person  of  the  owner  or  his  property  in  case  of  necessity, 
and  the  Court  will  exercise  this  power  equitably,  and  endeavour  to 
protect  the  interests  of  every  person  having  a  bond  fide  lien  upon  the 
thing  arrested,  or  subsequent  purchasers  without  notice.  But  Dr. 
Lushington,  in  a  recent  case  (y),  drew  attention  to  the  fact  that  no 
lien  is  established  by  the  Act,  and  desired  it  not  to  be  supposed  that, 
in  pronouncing  for  his  jurisdiction,  he  held  in  the  slightest  degree 
that  a  claim  for  necessaries,  contracted  for  by  a  ship  four  or  five 
years  ago,  could  militate  against  subsequent  owners.  "  I  give/' 
continued  the  learned  Judge,  "  no  opinion  upon  that  point.  It 
may  be  a  question  which  I  am  not  now  bound  to  determine,  whe- 
ther a  ship,  having  bond  fide  changed  hands,  could  be  liable  to  any 
such  demand." 


7.   Concordance   of  this   Doctrine   with   the  Maritime  Law    of 

other  States. 

Although  the  writings  of  foreign  jurists  are  but  sparingly  referred 
to  in  the  cases  which  have  been  cited,  it  is  satisfactory  to  observe 
how  closely  the  decisions  of  the  Court  of  Admiralty  of  England  have 
adhered  to  the  principles  of  the  general  Marine  Law,  and  how  slight 
is  their  variance  from  the  positive  enactments  of  other  maritime 


(t)  See  ante,  p.  122.  (.r)  See  the  judgment  of  Dr.  Lushingtoc. 

(w)  The  Neptune,3  Hagg.  123  ;  2  Knapp,     The  Ocean,  a  VV.  Rob.  368. 
P.  C.  Cases,  94.  (y)  The  Alexander,  1  W.  Rob.  294. 
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states.  Loccenius  (z),  Stypmann  (0),  Casaregis (b)  ,Valin(c),Pothier(d) , 
cite  with  approval  the  rule  respecting  bottomry  bonds  in  favour  of  the 
one  of  the  latest  date.  Bynkershoek  is  not  a  little  angry  with 
Vinnius  (e)  for  writing  of  it  as  a  curiosity  in  the  law  (/);  Kuricke  (y) 
alone  insists,  that  as  the  monies  of  successive  lenders  on  bottomry 
were  advanced  for  the  prosecution  of  the  same  voyage,  no  privilege  or 
priority  among  them  should  be  admitted. 

The  rule  established  by  the  French  ordinance  and  by  the  Code  de 
Commerce,  is  in  conformity  with  the  weight  of  authority.  Emerigon, 
in  commenting  upon  it,  adverts  to  a  distinction  which  does  not  appear 
to  have  called  for  notice  in  the  cases  which  we  have  considered,  and 
may  be  usefully  remembered.  "  The  third  lender  shall  be  preferred 
to  the  second,  and  the  second  to  the  first,  sic  erunt  novissimi  primi  et 
primi  novissimi.  But  creditors  who  have  contributed  to  the  relief 
of  the  same  distress  shall  be  classed  together,  without  regard  to  the 
dates  of  their  respective  contracts"  (h).  He  says  also,  and  Valin  (i) 
agrees  with  him,  that  the  claim  of  the  merchant  whose  goods  have 
been  sold  for  the  ship's  necessities  is  of  equal  rank  with  that  of  the 
lender  on  bottomry.  For  this  doctrine  he  cites  an  article  of  the 
Consolato  (k),  in  which  the  Marine  Law  is  declared  to  be,  that  if  the 
master  is  in  need  of  money  to  enable  him  to  prosecute  the  voyage, 
and  there  is  no  one  willing  to  lend  it  to  him,  and  the  owners  of  the 
cargo  have  it  not,  he  ought  to  sell  as  much  of  the  goods  as  will  pro- 
duce the  sum  required;  in  which  case  they  whose  goods  are  sold 
shall  be  privileged  above  all  other  creditors  of  the  ship,  except  the 
master  and  the  crew. 

So  also  with  respect  to  wages.  The  proclamation  which  Lord 
Stowell  delighted  to  make,  of  the  sailor's  right  to  cling  to  the  last 
plank  of  the  ship  in  which  he  has  served  (/),  was  but  a  paraphrase 
of  the  rule  of  the  Consolato,  that  while  a  single  nail  of  the  ship 
remains,  it  is  pledged  to  the  mariner's  claim  (m) .  In  that  ancient 
code,  or  collection  of  sea-laws,  the  grounds  and  conditions  on  which 
priority  is  secured  to  wages,  over  other  liens  upon  a  ship,  are  stated 
with  little  less  precision  than  in  the  latest  of  the  decisions  which  we 
have  noticed.  As  a  general  rule  the  master  was  bound  to  pay  the 


(z)  Part  4,  c.  6,  n.  150,  p.  420.  brief  gaat;  nam  ex  ratione  communi  dice- 
la)  Lib.  c.  6,  n.  8,  p.  293.  remits  TK\V  Bylhrief  cedere  rr\  Bodemery- 
(6)  Disc.  18,  No.  14,  brief  nee  oliter  fidhuc  didici.  Questiones 

(c)  Comm.  sur  1'Ordon.       Tit.  Saisie  et  Juris.  Privati,  lib.  iii.  c.  16.       A  Byl-brief 
vente  des  vaisseaux.  is  a  bill  or  bond  given  to  a  shipwright  to 

(d)  Pret.  a  la  Grosse,  art.  4,  s,  2.  secure  a  portion   of   a  ship's  price.      The 

(e)  Ad.  Peckium  de  Re  Nautica.  doctrine   of    Vinnius    is  supported    by   the 
(/)  Mirum  esse,  quid  am  Professor  juris  Swedish  Ordinance,  A.D.  1667,  part  3,  c.  9. 

ait,  cur  posteriores  Bodemery-Brieven  pri-        (g)  Quest.  25,  p.  880. 

ores  prcecedant.     Sed  cur  impensce  in  rent         (/i)  Vol.  ii.  c.  12,  s.  4. 

conserranda/n,  pacto  piynore  antiquioribus        (i)  Vol.  i.  p.  343. 

prceferantur,  J.  Ctorwn.  miratur  nemo,  et         (Tt)  C.  62,  by  Pardessus. 

rationem  expedivit  Ulpianus  in  1.  vi.  pr.ff.         (I)  The  Sidney  Cove,  2  Dods.    The  Nep- 

"Quipot.inpig."  Id.potiusmirorquodille  tune,  I  Hagg.  Rep.  227. 

ipseait  dat  een  Bylbrief  voor  een  Bodemery-         (m)  Consolato,  par  Pardessus,  c.  93. 
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wages  of  the  seamen  in  the  port  at  which  he  received  his  freight  (ri). 
If  the  shippers  of  goods  proved  false,  and  the  value  of  their  mer- 
chandise insufficient  to  pay  the  freight  due  upon  it,  unless  the 
seamen  consented,  as  matter  of  favour  to  the  master,  to  wait  until 
their  arrival  at  a  place  where  he  could  procure  money  to  pay  them, 
the  ship  was  to  be  sold  to  answer  their  demands  (o).  But  it  was 
otherwise,  if  by  agreement  they  were  to  be  paid  for  their  services,  out 
and  home,  on  their  return  to  the  port  of  departure  ;  in  which  case, 
though  the  priority  of  their  lien  upon  the  ship  over  all  other  liens 
was  secured,  they  could  advance  no  claim  for  payment  until  the  end 
of  the  voyage  (p) . 

By  the  ordinance  of  Louis  XIV.  it  is  provided  (q) ,  that  the  wages 
of  the  mariners  employed  during  the  last  voyage  made  by  the  ship  are 
privileged  over  the  debts  of  all  other  creditors.  With  the  same 
limitation,  the  wages  of  the  master  and  mariners  are  ranked  by  the 
Code  de  Commerce  before  loans  to  the  master  for  the  necessities  of 
the  ship  during  the  last  voyage,  and  the  debts  of  material  men  and 
lenders  on  bottomry  (r) .  But  the  annotators  of  this  article  inform 
us,  that  wages  due  for  preceding  voyages  are  not  privileged,  and 
that  the  master  and  crew  have  themselves  to  blame,  if,  after  bring- 
ing a  ship  into  port,  they  allow  her  to  go  to  sea  before  satisfaction 
of  their  liens.  "  By  so  doing,"  say  Boulay  Paty  (s),  and  Rogron  (t), 
"their  debts  are  reduced  to  the  rank  of  ordinary  debts,  and  they 
are  barred  altogether  if  not  put  in  suit  within  a  year  from  the  termi- 
nation of  the  voyage  during  which  the  wages  were  earned." 

The  priority  of  the  lien  for  damage  over  liens  ex  contractu  is  not 
expressly  declared  in  any  of  the  foreign  maritime  codes,  or  discussed 
by  the  commentators  upon  them ;  but  it  seems  to  result  from  the 
unqualified  terms  in  which  the  liability  of  the  owner  of  the  wrong- 
doing vessel  to  the  extent  of  the  value  of  it,  is  everywhere  laid 
down  (u) . 

(n)  Consolato,  par  Pardessus,  c.  94.  (s)  Boulay  Paty,  Cours  de  Droit  Comm. 

(o)  Ibid.  tit,  1,  s.  2. 

(p)  Ibid.  (t)  Code  de  Commerce  explique,   B.  2, 

(q)  Art.  16.  tit.  1  art.  191. 

(r)  Code  de  Comm.  art.  191.  (M)  Ante,  p.  697. 
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KEMP  v.  HALLIDAY, 

IN  THE  EXCHEQUER  CHAMBER, 

May  IQth,  1866  («}. 

Error  from  the  Court  of  Queen's  Bench  on  a  special  case. — 
Judgment  affirmed. 

IT  having  been  found  by  a  jury,  and  agreed  to  be  taken  as  a  fact,  in 
the  statement  of  a  special  case  in  an  action  on  a  policy  of  insurance 
on  ship,  that  a  ship  which  had  foundered  in  a  hurricane,  with  the 
heavier  portion  of  a  general  cargo  on  board,  within  the  breakwater 
of  Falmouth  harbour,  in  which  she  had  taken  refuge  on  her  voyage 
from  Liverpool  to  Bio  de  Janeiro,  was  a  constructive  total  loss,  unless 
in  determining  the  question  of  constructive  total  loss,  the  liability,  if 
any  such  existed,  of  cargo  and  freight,  to  make  a  general  average 
contribution  towards  the  expense  of  raising  the  ship,  ought  to  have 
been  taken  into  account,  and  the  estimate  of  the  expense  of  raising 
and  repairing  the  ship  reduced  by  the  amount  of  the  general  average 
to  be  so  contributed;  a  majority  of  the  court,  inferring  from  the  fact 
of  the  ship  being  submerged  in  a  depth  of  forty  feet  at  high  water, 
and  of  twenty-two  feet  at  low  water,  that  a  common  danger  of 
destruction  was  imminent  over  ship  and  cargo  (b) ; — held,  that  a  lia- 
bility on  the  cargo  to  contribute  in  a  general  average  to  the  cost  of 


(a)  1  L.  R.  Q.  B.  Exch.  Ch.  p.  520.  danger  of  destruction.     A  sunken  ship  could 

(b)  This  inference,  essential  to  the  decision  not  well  be    in  less  danger  of  further   in- 
on  the  first  question,  was  not  free  from  diffi-  jury  than  this  ship  was.     Her  position  was 
culty.  The  ship  had  sunk  in  the  berth  allotted  exactly  known  ;  she  could  not  drift  from  it  to 
to  her  for  the  discharge  of  the  lighter  portion  an  uneven  or  rocky  bottom ;  all  her  perish- 
of  her  cargo,  and  for  repairing  the  damage  able  apparel  must  have  been  taken  out,  for  the 
she  had  sustained.     Ships,  when  raised  and  purpose    of  her  repair,  and  appliances   for 
pumped  out,  are  often  found,  not  to  be  much  raising  ships  were  at   hand,  in  abundance, 
the  worse,  for  their  submersion.     The  same  The  place,  indeed,  where  the  ship  lay  was 
may  be  said  of  some,  but  far  otherwise,  and  so  very  safe  a  one,  and  she  was  so  completely 
with  every  gradation  of  damage,  of  most  de-  under  control,  that  notwithstanding  the  great 
scriptions  of  merchandise.      What  the  goods  damage  admitted  upon  the  record  to  have 
in  question  were,  and  what  the  presumable  been  sustained  by  her,  and  her  having  gone 
effect  upon  them  of  the  salt  water,  and  of  pro-  down  in  that  condition,  it  might  be  open  to 
longed  acquaintance  with  it,  did  not  appear  j  dispute,  whether,  though  within  the  letter, 
but  it  seems  highly  improbable,  that  they  she  came  within  the  true  meaning  of  either 
and  the  ship  were  in  a  common  and  present  of  the  definitions  given  by  Emerigon  (ante, 
danger  of  destruction ,  or  that  the  ship,  had  p.  523)  of  shipwreck,  in  the  event  of  which, 
she  remained  in  the  sheltered  place  where  she  if  not  also  of  foundering-,  general  average, 
lay,  until  removed  by  her  abandonees,  or  bv  without   a   new   agreement   for    it,   is    out 
the  owners  of  the  goods  in  her  as  the  most  of  the  question.    See  Consolato,  by  Boucher, 
convenient  mode  of  saving  them,  or  by  the  c.  197,  s.  504,  by  Pardetfsus,  C.  L  M.  vol.  "2, 
port  authorities,  would  have   been  in   any  p.  171. 
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raising  the  ship  did  exist ;  for  that  such  cost,  had  it  been  incurred 
by  the  assured,  not  being  an  expenditure  in  the  ordinary  fulfilment  of 
the  shipowner's  duty,  but  an  extraordinary  expenditure,  presumably 
for  the  object  of  saving  both  ship  and  cargo,  would  have  been  a  general 
average  outlay  (b);  and  the  question  of  total  loss  was  identically  the 
same  after  the  ship  had  been  raised  as  when  she  lay  submerged,  inas- 
much as  though  raised  by  local  ship  agents  after  notice  given  to  them 
by  the  assured,  that  the  ship  was  abandoned  to  her  insurers,  and  that 
he  would  have  nothing  to  do  with  raising  and  repairing  her,  he 
might,  by  adopting  the  act  of  the  ship  agents,  and  paying  them  for 
what  they  had  done,  have  placed  himself  in  exactly  the  same  position 
as  if  he  had  originally  raised  the  ship  (c) .  Martin,  B.  and  Willes,  J. 


(6)  There  had,  it  is  believed,  been  no  pre- 
vious decision  in  our  Courts  and  no  sugges- 
tion in  our  books,  that  the  expense  incurred 
by  a  shipowner  in  raising  his  accidentally 
foundered  ship,  is  a  general  average  outlay. 
"  The  broken  tools  of  an  artificer  bring  no 
charge  upon  his  employers."  "  Qui  aura 
perdu,  perdu  il  aura."  Consolato,  see  ante, 
p.  fi34,  note  (a),  are  the  maxims  which  had 
been  thought  to  govern  such  a  case.  In 
America,  the  reverse  of  what  is  here  decided, 
was  considered  to  be  clear  law,  in  the  case  of  a 
ship,  which  had  been  raised  and  brought 
in,  after  having  been  six  weeks  under  water, 
in  a  depth  of  seven  fathoms,  with  valuable 
cargo  in  her.  Seivall  v.  United  In- 
surance Company,  10  Pick.  U.  S.  Rep.  90  j 
and  Greely  v.  Tremont  Insurance  Com- 
pany, 9  Cush. 

A  passage  in  Arnould,  on  which  reliance 
was  placed  for  the  doctrine  adopted  by  the 
Exchequer  Chamber,  is  as  follows  : 

"  A  stranded  ship  is,  in  most  cases,  in  dan- 
ger of  being  lost,  unless  speedy  steps  are  taken 
for  her  preservation,  either  by  unloading  the 
cargo  to  lighten  her,  or  by  endeavouring  to 
flo.at  her  by  means  of  buoys,  &c.,  with  the 
cargo  in  her.  The  remuneration  which  the 
shipowner  is  obliged  to  pay  for  the  services 
thus  rendered,  gives  a  claim  to  general  aver- 
age contribution,  provided  such  services  shall 
appear  to  have  been  incurred  for  the  joint 
benefit  of  ship  and  cargo,  which  will  be  the 
case  if  ship  and  cargo  are  both  exposed  to  a 
common  danger,  and  both  saved  from  it  by 
the  exertions  employed  for  their  rescue.  Vol. 
2,  pp.  931,  93-2,  sect.  390.  See  also  note  (n), 
ante,  p.  533. 

There  is  a  wide  difference  between  lighten- 
ing or  heaving  off  a  stranded  ship,  in  danger 
of  shipwreck  with  cargo  in  her,  and  raising 
a  ship,  the  cargo  of  which  is  in  part  cer- 
tainly safe,  in  part  destroyed  or  washed  out, 
in  part  saturated  with,  and  defiled  by,  salt 
water.  The  passage,  and  the  matter  which 
follows  it,  are  paraphrased,  as  respects  this 
point  inaccurately,  from  a  passage  in 


Benecke,(p.  215), in  which  are  the  three  first 
of  the  lines  above  cited,  from  Mr.  Arnould's 
book,  and  in  which  the  expenses  and  damages 
necessarily  incurred  for  repairing  or  dimin- 
ishing an  already  existing  loss,  are  pointedly 
distinguished  from  those,  by  which  a  loss 
threatening  both  ship  and  cargo,  but  as  yet 
unrealized,  are  intended  to  be  averted. 
"  Only,"  says  Benecke,  "  if  the  charges  of 
floating  a  vessel  exceed  the  value  which  is 
saved  by  it  to  the  shipowner,  and  if  that 
measure,  after  previous  deliberation,  be 
adopted,  either  for  the  sake  of  avoiding 
the  losses  and  expenses  to  which  stranded 
goods  are  frequently  exposed,  or  because 
no  other  vessels  are  to  be  had,  the  surplus  of 
the  expense  ought  to  be  borne  by  the  cargo; 
but  in  no  case  could  the  charge  of  floating 
be  a  general  average." 

The  incidents  of  maritime  casualty  are  so 
diversified,  and  the  conditions  of  general 
average  "  quum  jnctux  rumcdlo,  ccBterls,  in 
communi  periculo,  salvti  nam,  consultum 
est"  so  liberal,  that  it  is  difficult  to  accept  a 
rule,  excluding  from  them,  every  conceiv- 
able case  of  peril  by  storm,  or  flood,  or  ice 
(see  ante,  p.  9),  or  capture,  from  which  at 
an  expense  greater  than,  but  for  the  instant 
danger,  would  be  necessary,  a  foundered 
ship  with  cargo  in  her  might  be  saved. 
But  the  decision  is  applicable  to  expenses 
necessitated  by  accidents  of  not  uncommon 
occurrence,  and  which,  although  extraordi- 
nary, in  the  sense  in  which  that  word  is  here 
used,  as  all  expenses  occasioned  by  average, 
whether  general  or  particular,  must  be,  had 
not  before  been  held  to  found  a  claim,  for  con- 
tribution. See  note  (n)  ante,  p.  £33. 

(c)  Assuming  it  to  have  been  properly 
decided  that  the  cost  of  raising  the  ship,  had 
it  been  incurred  by  the  assured,  would  have 
been  a  general  average  outlay,  the  principle 
upon  which  his  adoption  of  the  act  of  stran- 
gers, after  a  partial  and  unequal  safety  had 
been  secured  by  it,  could  have  given  the  cha- 
racter of  a  general  average  to  their  expendi- 
ture, is  not  clear.  Must  not  a  ratification,  to 
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were  of  opinion  that  there  ought  to  have  been  a  new  trial,  the 
facts  not  being  sufficiently  stated  to  enable  the  court  to  give 
judgment. 

It  was  further  determined  by  the  Exchequer  Chamber,  in 
conflict  with  the  doctrine  of  Pothier  (d),  and  of  Marshall  (e),  and 
with  a  series  of  decisions  (/)  in  the  courts  of  the  United  States, 
overruling  an  earlier  and  very  plausibly  reasoned  judgment  (g)  upon 
the  same  point,  that  the  assured,  on  ship's  share  only,  of  the  contri- 
bution to  a  general  average  sacrifice  or  expenditure  made  by  him, 
is  recoverable  in  the  first  instance  from  his  insurers,  and  admissible 
as  an  item  of  damage  into  an  estimate,  on  which  the  question  of  par- 
tial or  constructively  total  loss  of  ship  depends, — and  that  the  shares 
of  his  co-contributories  being  secured  to  him  by  his  lien  upon  the 
cargo,  are,  in  such  an  estimate,  to  be  considered  within  the  "  prudent 
uninsured  owner  and  discreet  underwriters^  agent,"  formula,  see 
ante,  p.  1 2,  as  already  received  by  him. 

The  American  cases  proceed  upon  the  broad  principle  that,  it  being 
one  great  object  of  insurance  promptly  to  re-invest  the  assured  with 
his  capital,  and  enable  him  to  continue  his  commercial  enterprises;  when 
a  loss  has  arisen  wholly  from  a  peril  within  the  policy,  he  has  a  right  to 
look  at  once  for  his  indemnity,  from  the  person,  who  has  engaged  to  in- 
demnify him,  against  the  peril.  They  were  in  no  degree  influenced,  as 
inadvertently  surmised  in  the  court  below,  by  the  diversity  between 
the  law  of  the  two  countries,  respecting  the  amount  of  damage  neces- 
sary to  constitute  a  constructive  total  loss,  or  the  time  at  which,  to 
fix  the  insurer,  the  existence  of  such  a  loss  is  to  be  ascertained. 
So  little  was  this  the  case,  that  Kent,  C.  J.,  in  one  of  them  (A),  ex- 
pressly vouches  for  his  judgment,  Lord  Tenterden's  statement  in  this 
work,  of  the  English  practice,  viz.,  that  "  it  is  usual  for  the  broker, 
who  has  procured  the  policy  of  insurance,  to  draw  up  an  adjustment 
of  the  general  average,  which  is  commonly  paid  in  the  first  instance 
by  the  insurers,  without  dispute"  (i).  Neither  does  it  seem  to  have 
occurred  to  any  one,  in  the  elaborate  discussion  of  those  cases,  at  the 
bar  and  on  the  bench,  that  in  an  estimate  of  the  per  centage  of  ship's 
damage  between  assured  and  insurer,  a  lien  on  cargo  for  its  contri- 
bution to  a  general  average  sacrifice,  is  equivalent  to  payment  of  such 
contribution.  Regard  being  had  to  the  unavailableness  (k),  in  a  large 

be  effectual,  be  of  an  act  done  for  the  party  See  also  Williams  v.  London  Assurance 
ratifying,  and  be  made  at  a  time  and  under  Company,  1  M.  &  S.  321. 
circumstances,  in  which  he  might  have  done  (/)  Maggrath  v.  Church,  1  Caines,  p. 
the  act,  which  he  ratifies  ?  They,  who  not  for  214.  Jumel  v.  Marine  Insurance  Company, 
the  assured,  nor  on  the  presumption  of  his  7  Johns.  412.  Potter  v.  Providence  Wash- 
approval,  but  against  his  declared  wish  and  ington  Insurance  Company,  4  Mason,  U.  S. 
purpose,  raised  the  ship,  having  no  interest  Rep.  298.  Watson  v.  Marine  Insurance 
in  her  or  her  lading,  were  in  respect  of  them,  Company,  7  John.  62.  Vanderheuvel  v. 
incapable  of  a  general  average  intention.  United  Insurance  Company,  id.  412.  Par- 
Could  a  ratification  of  their  act,  by  him,  have  sons's  Maritime  Law,  vol  2,  426.  Robinson's 
altered  its  legal  bearings  ?  And,  on  its  com-  Practice,  vol.  2,  393. 

pletion,  was  not  he  also,  to  the  effect  of  bind-        (g)  Lapsley  v.  U.  S.  Insurance  Company, 
ing  the  owners  of  the  cargo  saved,  incapable    4  Binn.  502. 
of  a  general  average  intention  1  (h)  Maggrath  v.  Church,  supr. 

(d)  Contrat  d'Assurance,  No.  52,  664.  (I)  Ante,  p.  553. 

(«)    On  Marine  Insurance,  5th  ed.  p.  435.        (k)  See  the  cases  referred  to,  note  (/). 
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proportion  of  cases,  of  a  lien  for  general  average  on  goods  deliver- 
able in  foreign  ports,,  it  is  hard  to  yield  assent  to  the  reasoning, 
on  which  that  position  obtained  acceptance  in  the  Exchequer 
Chamber.  The  codes  of  most  maritime  states,  do  for  the  ship- 
owner, all  that  codes  can  do,  in  this  matter.  What  that  is,  will  be 
apparent  when  it  is  considered,  how  costly  to  him  a  prolonged  deten- 
tion of  his  ship  at  a  foreign  port  may  be, — how  vexatious  to  let  slip, 
from  week  to  week,  the  opportunities  of  sale  and  of  charter, — and  how 
difficult  to  deal  peremptorily,  or  insist  on  extreme  rights  for  average, 
or  even  freight,  with  merchants,  on  whose  interest  the  chances  of 
the  ship's  employment  may  depend,  and  whose  solvency,  before  pre- 
sentation by  them  of  their  bills  of  lading,  has  not  been  breathed  upon. 
It  was  in  view  of  these  difficulties  that  the  great  lawyers  who  drew 
up  the  Ordinance  of  1681,  while  declaring  the  shipowner's  right  to 
detain,  and  even  sell,  par  autorite  de  justice,  the  goods  of  a  recusant 
contributory  to  a  general  average,  left  the  exercise  of  that  right 
to  the  master's  discretion.  Valin  informs  us  that,  except  in  the 
case  of  an  attachment  by  the  contributories  most  interested  in  the 
general  average  adjustment,  on  goods,  the  owners  of  which  would 
escape  from  liability  upon  it,  the  master  might  deliver  to  every 
man  the  effects  consigned  to  him,  without  fear  of  responsibility, 
should  the  consignee  subsequently  fail;  and  that  such  attach- 
ments were  without  example,  and  would,  in  numerous  cases,  be 
out  of  place,  deplaces,  inasmuch  as  no  one  could  be  in  default 
until  the  average  adjustment  was  settled ;  which  in  the  case 
of  perishable  goods,  and  a  dispute,  might  not  be  until  after  they  had 
perished.  In  the  conferences  of  the  Conseil  d'Etat,  which  took 
place  when  the  Code  de  Commerce  was  in  preparation,  it  was  pro- 
posed to  amend  this  provision  of  the  Ordinance  by  striking  out  the 
words  "  par  autorite  de  justice -"  but  the  Tribunal  of  Commerce  at 
Antwerp  protested  against  that  change,  and  the  result  was,  the  enact- 
ment of  the  428th  article  of  the  code,  that  the  master  should  have  a 
privilege  on  the  merchandize  or  its  proceeds  for  the  amount  of  the 
general  average  contribution,  a  provision  which  gives  him  all  the 
facilities  for  refusing  delivery,  or  compelling  payment,  which  were 
secured  to  him  under  the  empire  of  the  Ordinance,  and  a  plenary 
absolution  from  responsibility,  except  in  cases  of  gross  negligence, 
should  he  not  resort  to  them.  "  So  that,"  says  Bedarride,  in  his 
Commentary  (/)  on  the  Code  de  Commerce,  "  The  delivery  of  goods 
to  their  consignee,  without  payment  or  security  for  the  general 
average  due  upon  them,  will  not,  in  the  event  of  his  subsequent  in- 
solvency, support  a  recourse  against  the  master,  if  he  has  conformed 
to  the  usage  of  the  place,  and  has  not  shut  his  eyes  to  circumstances, 
of  a  nature  to  excite  distrust  and  justify  precautions.  With  what 
reason  could  he  be  blamed  for  making  delivery,  if  the  consignee's 
credit  was  unstained,  and  none  of  those  more  or  less  definite 
rumours  which  forebode  commercial  failure,  had  settled  upon 


(0  Vol.  5,  p.  303,  No.  1917.     Arts.  428,429. 
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his  name  ?     Otherwise,  if  his  insolvency  was  found  to  be  notorious 
or  suspected,  on  the  ship's  arrival  at  her  destined  port." 

Our  law  is  the  same ;  the  master  may,  but  is  not  bound  to  de- 
tain the  goods  for  general  average.  If  it  be  due  to  the  ship,  it  will 
seldom  be  his  interest  to  do  so.  "  Indeed,"  says  Lord  Tenterden, 
' '  where  the  contribution  is  to  be  made  according  to  the  price  of  the 
goods  at  the  place  of  destination,  the  exercise  of  this  power  is  incom- 
patible with  the  mode  of  adjustment  (m) ."  The  result  is,  that  so  far 
from  the  contribution  of  cargo  to  general  average  being  "  safely 
secured  "  by  the  master's  lien  for  it,  and  his  lien  for  general  average 
contributions  being  equivalent  to  payment  of  them,  it  is,  in  many 
cases,  practically  worthless -,  and  an  uninsured  owner  or  underwriter's 
agent,  who,  in  reliance  on  it,  should  part  with  more  money  on  a  ship's 
repair,  than  her  repaired  value,  would  assuredly  also  part,  with  such 
character  for  prudence  and  discretion,  as  he  had  before  enjoyed  (n). 


(m)  Ante,  p.  553.  own,  or  by  not  repairing  or  redeeming  her, 
(n)  The  cases  of  Irving  v.  Manning,  1  Ho.  when  he  might  in  prudence  do  BO,  convert  a 
of  Lords  287,  306;  Thornley  v.  Hebson,  partial  loss  into  a  total  loss,  is  abundantly 
2B.&AId.  513;  Parry  V.Aberdeen,  9  B.&  proved  by  them.  They  do  not  touch,  nor 
C.  411;  Benson  v.  Chapman,  2  H.  of  Lo.  even  point  in  the  direction  of  the  only 
720;  Moss  v.  Smith,  9  C.  B.  108;  19  L.  J.  questions  here  reserved,  viz.,  whether  a 
(N.  S.)  C.P.  228;  Knight  v.  Faith,  15Q.B.  liability  on  the  cargo  and  freight  to  make 
649;  19L.J.(N.S.)Q.  B.  509;  Brotherston  a  general  average  contribution  towards  the 
v.  Barber, 5  M.&S.  426;  Naylorv. Taylor,  cost  of  raising  the  ship,  existed,  and  whether, 
9  B.  &  C.  724 ;  Gardner  v.  Salvador,  1  Moo.  if  it  existed,  the  whole  amount  of  it  was 
&  R.  118;  Rosetto  v.  Gurney,  11  C.  B.  recoverable,  in  the  first  instance,  from  the 
186;  20  L.  J.  Rep.  (N.  S.)  C.  P.  261;  ship's  insurers?  Subject  to  those  points, 
Hamilton  v.  Mendes,  2  Burr.  p.  1212,  relied  the  fact  of  a  constructive  total  loss  had  been 
upon  for  the  defendant,  relate  entirely  to  found  by  the  jury,  and  the  case,  except  on 
the  general  question  of  constructive  total  loss  the  second  point  as  respects  the  freight,  (see 
and  abandonment,  which  is  not  within  the  ante,  notes  (e)  and  (f)), supplied  no  mate- 
scope  of  this  treatise.  That  the  master  or  rials  for  reviewing  their  decision. 
owner  of  a  ship  cannot,  by  any  act  of  his 
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16  &  17  VICT.  c.  131. 

An  Act  to  Amend  various  Laws  relating  to  Merchant  Shipping. 

[August  20,  1853.] 

WHEREAS  it  is  expedient  to  amend  various  laws  relating  to  merchant 
shipping:  Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal, 
and  commons,  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows. 

[The  intervening  sections  have  been  repealed  by  17  &  18  Yict. 
c.  120.] 

XII.  All  debts  and  liabilities  which  have  been  duly  incurred  or 
undertaken  by  the  Trinity  House,  the  Commissioners  of  Northern  ^nd  charges.* 
Lighthouses,  and  the  Port  of  Dublin  Corporation  respectively,  before 
the  passing  of  this  Act,  and  which  are  such  as  if  this  Act  had  not 
been  passed  ought  to  have  been  paid  out  of  the  said  tolls  and  rates, 
shall  be  paid  or  provided  for  out  of  the  said  Mercantile  Marine 
Fund  ;  and  all  expenses  of  the  Trinity  House,  the  Commissioners  of 
Northern  Lighthouses,  and  the  Port  of  Dublin  Corporation,  in  respect 
of  any  charitable  or  other  pensions,  superannuations,  or  other 
allowances  which  have  been  lawfully  granted  or  allowed  by  them 
respectively  before  the  passing  of  this  Act,  and  which  are  such  as  if 
this  Act  had  not  been  passed  ought  to  have  been  paid  out  of  the  said 
tolls  and  rates,  shall  be  paid  out  of  the  said  Mercantile  Marine 
Fund  during  the  respective  lives  or  continuance  in  office  of  the 
persons  receiving  the  same,  or  other  periods  for  which  the  same  may 
have  been  granted  or  allowed ;  and  if  it  appear  that  any  debts  or 
liabilities  so  incurred  as  aforesaid,  or  any  of  the  expenses  in  respect 
of  charitable  or  other  pensions,  and  superannuation  or  other  allow- 
ances, are  debts,  liabilities,  or  expenses  which  if  this  Act  had  not  been 
passed  would  have  been  paid  partly  out  of  the  said  tolls  and  rates  and 
partly  from  other  sources,  such  pare  thereof  as  the  Board  of  Trade 
shall  under  the  circumstances  of  the  case  think  just  shall  be  paid  out 
of  the  said  Mercantile  Marine  Fund ;  and  the  Trinity  House,  the 
Commissioners  of  Northern  Lighthouses,  and  the  Port  of  Dublin  Cor- 
poration respectively  shall  submit  to  the  Board  of  Trade  statements 
of  all  such  debts  and  liabilities,  and  of  all  such  expenses  or  parts  of 
expenses  in  respect  of  charitable  or  other  pensions,  superannuations, 
or  other  allowances,  as  are  to  be  paid  out  of  the  said  Mercantile 
Marine  Fund,  and  also  estimates  of  the  sums  which  may  be  from  time 
to  time  required  to  provide  for  the  same :  and  no  payment  in  respect 
of  any  such  debt,  liability,  or  expense  shall  be  made  out  of  the  said 
Mercantile  Marine  Fund  'unless  provided  for  by  such  estimates,  and 
approved  by  the  Board  of  Trade. 

XIII.  The  TrinityHouse,  the  Commissioners  of  Northern  Lighthouses,  Power  to  com 
and  the  Port  of  Dublin  Corporation  may  from  time  to  time,  with  the  "nd*^™"'101'*' 
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superannuation  sanction  of  the  Board  of  Trade,  commute  any  charitable  or  other  pen- 
sions or  other  allowances  payable  out  of  the  said  Mercantile  Marine 
Fund,  or  grant  superannuations  or  compensations  to  persons  whose 
salaries  may  be  charged  on  the  said  fund,  and  who  may  be  discharged 
or  may  retire,  so  nevertheless  that  no  superannuation  allowance  or 
compensation  to  any  person  so  discharged  or  retiring-  shall  exceed  the 
proportion  of  his  salary  which  might  be  granted  under  similar  circum- 
stances to  a  person  in  the  public  civil  service  under  the  Act  of  the 
fourth  and  fifth  years  of  King  William  the  Fourth,  chapter  twenty- 
four,  or  under  any  other  Act  for  regulating  such  superannuation 
allowances  or  compensations  for  the  time  being  in  force;  and  such 
commutations,  superannuations,  and  compensations  shall  from  time 
to  time  be  included  in  the  estimates  to  be  submitted  as  aforesaid,  and 
paid  out  of  the  said  fund. 

XXIV.  No  dues,  tolls,  rates,  or  charges,  of  what  nature  soever, 
levied  or  leviable,  or  hereafter  to  be  levied  or  leviable,  on  any  ships, 
or  on  any  goods  carried  in  any  ships,  in  any  port  of  Great  Britain  or 
Ireland  for  any  purpose  whatever,  shall  be  sold,  mortgaged,  or  charged 
in  any  manner  or  for  any  purpose  without  the  consent  of  the  Board  of 
Trade  first  obtained,  such  consent  to  be  signified  by  writing  under  the 
hand  of  one  of  the  secretaries  or  assistant  secretaries  to  such  board  ; 
and  any  sale,  mortgage,  or  charge  of  any  such  dues,  tolls,  rates,  or 
charges,  made  after  the  passing  of  this  Act,  without  such  consent, 
shall  be  absolutely  void,  except  in  the  following  cases;  (that  is  to 
say,)  in  the  case  of  any  sale,  mortgage,  or  charge  of  any  dues,  tolls, 
rates,  or  charges  levied  for  the  use  of  any  dock  or  other  undertaking 
intended  solely  for  the  benefit  of  shipping,  where  the  monies  raised  by 
the  sale,  mortgage,  or  charge  are  to  be  applied  exclusively  for  the 
purposes  of  the  undertaking  for  the  use  of  which  such  dues,  rates, 
tolls,  or  charges  are  levied,  or  leviable,  in  the  case  of  any  mortgage 
or  charge  made  under  the  authority  of  any  Act  of  Parliament  for  the 
purpose  of  raising  money  to  pay  the  costs  of  any  work  constructed  or 
duly  contracted  for  before  the  passing  of  this  Act ;  and  in  the  case  of 
any  mortgage  or  charge  made  or  continued  under  any  powers  of 
reborrowing  or  continuing-  money  on  mortgage  or  bond  given  by  any 
Act  of  Parliament  for  the  purposes  of  any'work  so  constructed  or 
contracted  for  as  aforesaid. 

XXVIII.  All  monies  which  under  the  Seamen's  Fund  \Vinding-up 
Act,  1851,  now  are  or  may  hereafter  become  part  of  or  applicable  to 
Fund  to  be  paid  the  purposes  of  the  general  fund  therein  mentioned,  shall  be  paid 
into  Exchequer.  jn(;0  ^he  receipt  of  her  Majesty's  exchequer  in  such  manner  as  the 
commissioners  of  her  Majesty's  treasury  may  direct ;  and  all  property, 
not  being  money  so  forming-  part  of  or  being  applicable  to  the  pur- 
poses of  the  said  fund  as  aforesaid,  shall  be  sold,  and  the  produce 
thereof  shall  be  paid  into  the  receipt  of  her  Majesty's  exchequer  in 
like  manner ;  and  all  monies  so  pai  i  into  the  receipt  of  her  Majesty's 
exchequer  shall  be  carried  to  and  made  part  of  the  consolidated  fund 
of  the  United  Kingdom. 

Expense  of  Mer-      XXIX.  The  several  payments  and  expenses  which  by  the   said 

Fund  tobTpnro-   Seamen's  Fund  Winding-up  Act,  1851,  are  charged  partly 'on  the  said 

vided  for  by  an-   general  fund  therein  mentioned,  and  partly  on  the  consolidated  fund 

nnai  vote.  of  fae  United  Kingdom  of  Great  Britain  and  Ireland,  shall,  except  as 

regards  the  payment  to  the  Seamen's  Hospital  Society  herein-after 

mentioned,  be  provided  for  by  annual  votes  of  parliament. 


Property  be- 
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"THE  MERCHANT  SHIPPING  ACT,  1854." 
17  &  18  Viet.  c.  104. 


ARRANGEMENT  OF  CLAUSES. 

PRELIMINARY. 

SECTS. 

Preamble. 

1.  Short  Title  of  Act. 

2.  Interpretation  of  certain  Terms  in  this  Act. 

3.  Commencement  of  Act. 

4.  Exemption  of  Her  Majesty's  Ships. 

5.  Division  of  Act. 


PART  I. 

THE  BOARD  OF  TRADE :    ITS  GENERAL  FUNCTIONS. 

f>.  Board  of  Trade  to  be  Department  to  superintend  Merchant  Shipping-. 

7.  Certificates  and  Documents  purporting  to  be  sealed  or  signed  in  a  given 

Manner. 

8.  Board  of  Trade  to  issue  Forms  of  Instruments. 

9.  Certain  Forms  and  Instruments  to  be  exempt  from  Stamp  Duty* 

10.  Penalties  for  Forgery  of  Seal  and  fraudulent  Alteration  of  Forms;  and  for  not 

using1  Forms  issued  by  the  Board. 

11.  Application  of  Monies  and  Fines  paid  to  Board  of  Trade. 

12.  Returns  to  Board  of  Trade. 

13.  Officers  of  Board  of  Trade,  Naval  Officers,  Consuls,  the  Registrar  General  of 

Seamen,  Officers  of  Customs,  and  Shipping-  Masters  may  inspect  Documents 
and  muster  Crews. 

14.  Board  of  Trade  may  appoint  Inspectors. 

15.  Powers  of  Inspectors  :  Witnesses  to  be  allowed  Expenses  :  Penalty  for  refusing1 

to  give  Evidence. 

16.  Penalty  for  obstructing  Inspectors  in  the  Execution  of  their  Duty. 
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PART  II. 

BRITISH  SHIPS— THEIR  OWNERSHIP,  MEASUREMENT,  AND 

REGISTRY. 

Application. 
SECTS. 

17.  Application  of  Part  II.  of  Act. 

Description  and  Ownership  of  British  Ships. 

18.  Description  and  Ownership  of  British  Ships. 

19.  British  Ships,  with  certain  Exceptions,  must  be  registered. 

Measurement  of  Tonnage. 

20.  Tonnage  Deck  ;  Feet ;  Decimals. 

21.  Rule  I.  For  Ships  to  be  registered,  and  other  Ships  of  which  the  Hold  is  clear. 

22.  Rule  II.  For  Ships  not  requiring  Registry,  or  with  Cargo  on  board. 

23.  Allowance  for  Engine  Room  in  Steamers.  To  be  rateable  in  ordinary  Steamers. 

May  be  measured  where  the  Space  is  unusually  large  or  small.     Mode  of 
Measurement. 

24.  Open  Ships,  how  measured. 

25.  Tonnage  and  Number  of  Certificate  to  be  carved  on  Main  Beam. 

26.  Tonnage,  when  once  ascertained,  to  be  ever  after  deemed  the  Tonnage. 

27.  Re-measurement  of  Ships  already  registered  may  be  made,  but  not  to  be  com- 

pulsory. 

28.  Power  to  re-measure  Engine  Rooms  improperly  extended. 

29.  Officers  may  be  appointed  and  Regulations  made  for  Measurement  of  Ships. 

Registry  of  British  Ships. 

30.  Registrars  of  British  Ships. 

31.  Substitution  of  Governor  abroad  for  Commissioners  of  Customs,  and  of  Consul 

for  Justice. 

32.  Registrar  to  keep  Register  Books. 

33.  Port  of  Registry  of  British  Ship. 

34.  Name  of  Ship. 

35.  Application  for  Registry,  by  whom  to  be  made. 
30.  Survey  of  Ship. 

37.  Rules  as  to  Entries  in  Register  Book. 

38.  Declaration  of  Ownership  by  individual  Owner. 

39.  Declaration  of  Ownership  by  Body  Corporate. 

40.  Evidence  to  be  produced  on  Registry. 

41.  Penalty  on  Builder  for  False  Certificate. 

42.  Particulars  of  Entry  in  Register  Book. 

43.  No  Notice  taken  of  'Trusts. 

Certificate  of  Registry. 

44.  Certificate  of  Registry  to  be  granted. 

45.  Change  of  Owners  to  be  endorsed  on  Certificate  of  Registry. 

46.  Change  of  Master  to  be  endorsed  on  Certificate  of  Registry. 

47.  Power  to  grant  new  Certificate. 

48.  Provision  in  case  of  Loss,  &c.,  of  Certificate. 

49.  Provisional  Certificate,  when  to  be  delivered  up. 

50.  Custody  of  Certificate  ;  Delivery  of  Certificate  may  be  required  ;  Penalty  for 

Detention. 

51.  Mode  of  Proceeding  if  detaining  partly  abscond. 

52.  Penalty  for  using1  improper  Certificate*. 

53.  Certificate  of  Ship  lost  or  ceasing  to  be  British  to  be  delivered  up. 

54.  Provisonal  Certificate  for  Ship  becoming  vested  in  British  Owners  at  Foreign 

Port. 
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Transfers  and  Transmissions. 
SECTS. 

55.  Transfer  of  Ships  or  Shares  therein, 

56.  Declaration  to  be  made  to  Transferree, 

57.  Registration  of  Transfer. 

58.  Registration  of  Shares  by  Death,  Bankruptcy,  or  Marriage. 

59.  Proof  of  Transmission  by  Bankruptcy,  Marriage,  Will,  or  an  Intestacy. 

60.  Registration  of  transmitted  Share. 

61.  Registrar  to  retain  certain  Evidence. 

62.  Unqualified  owner  entitled  by  Transmission  may  apply  to  Court  for  Sale 

of  Ship, 

63.  Order  to  be  made  by  Court. 

64.  Limit  of  Time  for  application. 

65.  Power  of  Courts  to  prohibit  Transfers. 

Mortgages. 

66.  Mortgage  of  Ships  and  Shares  therein. 

67.  Mortgages  to  be  registered  in  Order  of  Time  of  Production, 

68.  Entry  of  Discharge  of  Mortgage. 

69.  Priority  of  Mortgages. 

70.  Mortgagee  not  to  be  deemed  Owner. 

71.  Mortgagee  to  have  Power  of  Sale, 

72.  Rights  of  Mortgagee  not  affected  by  any  Act  of  Bankruptcy  of  Mortgagor, 

73.  Transfer  of  Mortgages. 

74.  Transmission  of  Interest  of  Mortgagee  by  Death,  Bankruptcy,  or  Marriage, 

75.  Entry  of  transmitted  Mortgage. 

Certificates  of  Mortgage  and  Sale. 

76.  Powers  of  Mortgage  and  Sale  may  be  conferred  by  Certificate. 

77.  Requisites  for  Certificates  of  Mortgage  and  Sale. 

78.  Restrictions  on  Certificates  of  Mortgage  and  Sale, 

79.  Forms  of  Certificates  of  Mortgage  and  Sale. 

80.  Rules  as  to  Certificates  of  Mortgage. 

81.  Rules  as  to  Certificates  of  Sale. 

82.  Power  of  Commissioners  of  Customs  in  case  of  Loss  of  Certificates  of  Mortgage 

or  Sale. 

83.  Revocation  of  Certificates  of  Mortgage  and  Sale, 

Registry  anew,  and  Transfer  of  Registry. 

84.  Alteration  in  Ship  to  be  registered. 

85.  On  Alteration,  Registry  anew  may  be  required. 

86.  Grant  of  Provisional  Certificate  in  respect  of  Alteration. 

87.  Consequence  of  Omission  to  register  anew. 

88.  On  Change  of  Owners,  Registry  anew  may  be  granted,  if  required. 

89.  Registry  may  be  transferred  from  Port  to  Port. 

90.  Manner  of  Transfer  of  Registry. 

91.  Transfer  of  Registry  not  to  affect  Rights  of  Owners. 

Registry,  Miscellaneous. 

92.  Inspection  of  Register  Books. 

93.  Indemnity  to  Registrar. 

94.  Return  to  be  made  by  Registrars  to  Commissioners  of  Customs. 

95.  Application  of  Fees. 

96.  Commissioners  of  Customs  to  provide,  and,  with  Consent  of  Board  of  Trade 

may  niter  Forms  and  issue  Instructions. 
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SECTS. 

97.  Power  to  Registrar  to  dispense  with  Declarations  and  other  Evidence. 

98.  Power  for  Commissioners  or  Governor  in  special  Cases  to  grant  a  Pass  to  a 

Ship  not  registered. 

99.  Provision  for  Cases  of  Infancy  or  other  Incapacity. 

100.  Liabilities  of  Owners. 

Forycry. 

101.  Punishment  for  Forgery. 

National  Character. 

102.  National  Character  of  Ship  to  be  declared  before  Clearance. 

103.  Penalties: 

for  unduly  assuming  a  British  Character  : 

for  Concealment  of  British  or  Assumption  of  Foreign  Character  : 

for  acquiring  Ownership  if  unqualified  : 

for  false  Declaration  of  Ownership. 

104.  Officer  not  liable  for  any  Seizure  made  on  reasonable  Grounds. 

105.  Penalty  for  carrying  improper  Colours. 

106.  Effect  of  Declaration  in  the  Act  that  a  Ship  shall  not  be  recognized  as  a 

British  Ship. 

Evidence. 

107.  Copies  of  Registers  and  Declarations  to  be  admissible  in  Evidence,  and  to  be 

prima  facie  Proof  of  certain  things. 

Saving  Clause. 

108.  Saving  of  3  &  4  Viet.  c.  56,  relating  to  East  Indian  Ships, 


PART  III. 
MASTERS  AND  SEAMEN. 

Application. 

109.  Application  of  Part  III.  of  Act. 

Local  Marine  Boards. 

110.  Constitution  of  Local  Marine  Boards. 

111.  Qualification  of  Voters  for  Members  of  Local  Marine  Boards. 

112.  List  of  such  Voters  to  be  made. 

113.  Revision  of  List  of  Voters. 

114.  Registers  to  he  produced. 

1 15.  Expenses  to  be  paid  by  Board  of  Trade. 

116.  Persons  on  revised  Lists  qualified  to  vote. 

117.  Qualification  of  Members  of  Local  Marine  Boards. 

118.  Error  in  Elections  not  to  vitiate  Acts  done. 

119.  Minutes  and  Business  of  Local  Marine  Boards. 

120.  If  any  Local  Marine  Board  fails  to  discharge  its  Duties,  Board  of  Trade  may 

assume  its  Duties,  or  direct  a  new  election. 

121.  Board  of  Trade,  on  Complaint,  may  alter  Arrangements  made   by   Local 

Marine  Boards. 

Shipping  Offices. 

122.  Local  Marine  Boards  to  establish  Shipping  Offices. 

123.  Board  of  Trade  to  have  partial  Control  over  Shipping  Offices. 

124.  Business  of  such  Offices  generally. 

125.  Fees  to  be  paid  upon  Engagements  and  Discharges. 
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SECTS. 

126.  Master  to  pay  Fees  and  to  deduct  Part  from  Wages ;  Proviso  as  to  Excess. 

127.  Penalty  on  Shipping1  Masters'  taking  other  Remuneration. 

128.  Business  of  Shipping-  Offices  may  be  transacted  at  Custom  Houses. 

129.  In  London,  Sailors'  Homes  may  be  Shipping-  Offices. 

130.  Dispensation  with  Shipping  Master's  Superintendence. 

Examination  and  Certificates  of  Masters  and  Mates. 

131.  Examinations  to  be  instituted  for  Masters  and  Mates. 

132.  Powers  of  Board  of  Trade  over  Examinations. 

133.  Fees  to  be  paid  by  Applicants  for  Examination. 

134.  Certificates  of  Competency  to  be  granted  by  those  who  pass. 

135.  Certificates  of  Service  to  be  delivered  to  Persons  who  served  as  Masters  or 

Mates  before  1851,  and  to  certain  Naval  Officers;  and  Certificates  of  Service 
for  Home-trade  Passenger  Ships  to  be  delivered  to  persons  who  have 
served  as  Masters  or  Mates  in  such  Ships  before  the  1st  January,  1854. 

136.  No  Foreign-going  Ship  or  Home-trade  Passenger  Ship  to  proceed  to  Sea  with- 

out Certificates  of  the  Master  and  Mates. 

137.  Certificates  for  Foreign-going  Ships  available  for  Home-trade  Passenger  Ships. 

138.  The  Registrar  to  record  Grants,  Cancellations,  &c.,  of  Certificates ;  Duplicates 

and  Entries  to  be  Evidence. 

139.  In  cnse  of  Loss  a  Copy  is  to  be  granted. 

140.  Penalties  for  false  representations  ;  for  forging  or  altering  or  fraudulently 

using  or  lending  any  Certificate. 

Apprenticeships  to  the  Sea  Service. 

141.  Shipping  Masters  to  assist  in  binding  Apprentices,  and  may  receive  Fees. 

142.  Indenture  of  Boys   bound    Apprentice   to   Sea   Service  '  by   Guardians    or 

Overseers  to  be  witnessed  by  Two  Justices. 

143.  Indentures  of  Apprenticeship^  be  exempt  from  Stamp  Duty,  and  recorded. 

144.  Rules  to  govern  Apprenticeship  of  Paupers  in  Great  Britain  and  Ireland 

respectively. 

145.  Apprentices  and  their  Indentures  to  be  brought  before  Shipping  Master  before 

each  Voyage  in  a  Foreign-going  Ship. 

Engagement  of  Seajnen. 

146.  Board  of  Trade  may  license  Persons  to  procure  Seamen. 

147.  Penalties:  for  supplying  Seamen  without  license;  for  employing  unlicensed 

Persons;  for  receiving  Seamen  illeg-ally  supplied. 

148.  Penalty  ft  r  receiving  Remuneration  for  Seamen  for  shipping  them. 

149.  Agreements  to  be  made  with  Seamen,  containing  certain  Particulars;  Proviso 

as  to  Forms  for  Colonial  Ships. 

150.  For  Foreign-going  Ships  such  Agreements  when  made  in  the  United  King- 

dom, except  in  special  Cases,  to  be  made  for  and  attested  by  a  Shipping 
Master  ;  to  be  in  Duplicate;  Provision  for  Substitutes. 

151.  Foreign-going  Ships  making  short  Voyages  may  have  running  Agreements. 

152.  Engagement  and  Discharge  of  Seamen  in  the  meantime. 

153.  Duplicates  of  running  Agreements  how  to  be  dealt  with. 

154.  Fees  to  be  paid  on  such  running  Agreements. 

155.  In    Home-trade  Ships  Agreement  to   be  entered  into   before  a    Shipping 

Master  or  other  Witness. 

156.  Special  Agreements  for  Home-trade  Ships  belonging  to  same  Owners. 

157.  Penalty  for  shipping  Seamen  without  Agreement  duly  executed. 

158.  Changes  in  Crew  to  be  reported. 

159.  Seamen  engaged  in  the  Colonies  to  be  shipped  before  some  Shipping  Master 

or  Officer  of  Customs. 

160.  Seamen  engaged  in  Foreign  Ports  to  be  shipped  with  the  Sanction  and  in 

the  Presence  of  the  Consul. 

161.  Rules  as  to  Production  of  Agreements  and  Certificates  of  Masters  and  Mates 

of  Foreign-going  Ships. 
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162.  Rules  as  to  Production  of  Agreements  and  Certificates  for  Home-trade 

Ships. 

163.  Alterations  to  be  void  unless  attested  to  have  been  made  with  the  consent  of 

all  Parties. 

164.  Penalty  for  falsifying  Agreement. 

165.  Seamen  not  to  be  bound  to  produce  any  Agreement. 

166.  Copy  of  Agreement  to  be  made  accessible  to  Crew. 

167.  Seamen  discharged  before  Voyage  to  have  Compensation. 

Allotment  of  Wages. 

168.  Regulations  as  to  Allotment  Notes. 

169.  Allotment  Notes  may  be  sued  on  summarily  by  certain  Persons  and  under 

certain  Conditions. 

Discharge  and  Payment  of  Wages. 

170.  Discharge  from  Foreign-going  Ships  to  be  made  before  Shipping  Master. 

171.  Master  to  deliver  Account  of  Wages. 

172.  On  Discharge,  Masters  to  give  Seamen  Certificate  of  Discharge,  and  return 

Certificates  of  Competency  or  Service  to  Mates. 

173.  Shipping  Master  may  decide  Questions  which  Parties  refer  to  him. 

1 74.  Master  and  others  to  Produce  Papers  to  Shipping  Masters,  and  give  Evidence. 

175.  Settlement  of  Wages :    Release  to  be   signed  before  and  attested  by  the 

Shipping  Master ;  to  be  a  Discharge ;  and  to  be  Evidence ;  and  no  other 
Receipt  to  be  a  Discharge.  Voucher  to  be  given  to  Master,  and  to 
be  Evidence. 

176.  Master  to  make  Reports  of  Character. 

Remittance  of  Wages,  and  Savings  Banks  for  Seamen. 

177.  Facilities  may  be  given  for  remitting  Seamen's  Wages. 

178.  Power  to  pay  when  Order  is  lost. 

179.  Penalty  for  issuing  money  Orders  with  fraudulent  Intent. 

180.  Savings  Banks  for  Seamen  may  be  established. 

Legal  Eights  to  Wages. 

181.  Right  to  Wages  and  Provisions,  when  to  begin. 

182.  Seamen  not  to  give  up  certain  Rights. 

183.  Wages  not  to  be  dependent  on  the  earning  of  Freight. 

184.  In  case  of  Death,  such  Wages  to  be  paid  as  after  mentioned. 

185.  Rights  to  Wages  in  case  of  Termination  of  Service  by  Wreck  or  Illness. 

186.  Wages  not  to  accrue  during  Refusal  to  work  or  Imprisonment. 

187.  Period  within  which  Wages  are  to  be  paid. 

Mode  of  recovering  Wages. 

188.  Seamen  may  sue  for  Wages  in  a  summary  Manner. 

189.  Restrictions  on  Suits  for  Wages  in  Superior  Courts. 

190.  No  Seaman  to  sue  for  Wages  abroad,  except  in  cases  of  Discharge  or  ot 

Danger  to  Life. 

191.  Master  to  have  same  Remedies  for  Wages  as  Seamen. 

Relief  to  Seamen's  Families  out  of  Poor  Kates. 

192.  Relief  to  Seamen's  Families  to  be  chargeable  on  a  certain  Portion  of  their 

Wages. 

193.  Notice  to  be  given  to  Owner,  and  Charge  to  be  enforced  on  the  Return  of  the 

Seamen. 


Merchant  Shipping  Act,  17  $  18  Viet.  c.  104.  ix 

Wages  and  Effects  of  deceased  Seamen. 
SECTS. 

194.  Master  to  take  charge  of  or  sell  Effects  of  deceased  Seamen  which  are  on 

board,  and  enter  the  same,  and  Wages  due,  in  the  Official  Log. 

195.  Such  effects  and  Wages  to  be  paid  either  to  Consul  or  to  Shipping  Master 

with  full  Accounts. 

196.  Penalties  for  not  taking  charge  of,  remitting,  or  accounting  for  such  Monies 

and  Effects. 

197.  Officers  of  Customs  and  Consuls  to  take  charge  of  Effects  left  by  Seamen 

abroad,  and  to  remit  the  same  and  their  Wages  to  Board  of  Trade. 

198.  Wages  and  Effects  of  Seamen  dying  at  Home  to  be  paid  in  certain    cases  to 

Board^of  Trade. 

199.  If  Wages  and  Property  of  deceased  Seamen  less  than  50/.,  they  may  be  paid 

over  without  Probate  or  Administration  to  the  Persons  entitled. 

200.  Mode  of  Payment  under  Wills  made  by  Seamen. 

201.  Provision  for  Payment  of  just  claims  by  Creditors,  and  for  preventing 

fraudulent  Claims. 
20-2.  Mode  of  dealing  with  unclaimed  Wages  of  deceased  Seamen. 

203.  Punishment  for  Forgery  and  false  Representations  in  order  to  obtain  Wages 

and  Property  of  deceased  Seamen. 

204.  Effects  of  Seamen  discharged  from  Navy  to  be  disposed  of  by  Accountant 

General  of  Navy. 

Leaving  Seamen  Abroad. 

205.  On  Discharge  of  Seamen  abroad,  by  Sale  of  Ship  or  otherwise,  Certificates 

of  Discharge  to  be  given,  and  Seamen  to  be  sent  Home  at  Expense  of 
Owner. 

206.  Forcing  Seamen  on  shore,  a  Misdemeanor. 

207.  No  Seamen  to  be  discharged   or  left  abroad  without  Certificate  of  some 

Functionary. 

208.  Proof  of  such  Certificate  to  be  upon  the  Master. 

209.  Wages  to  be  paid  when  Seamen  are  left  behind  on  ground  of  Inability. 

210.  Such  Wages  to  be  treated  as  Money  due  to  the  Seamen,  subject  to  payment 

of  Expense  of  their  Subsistence  and  Passage  Home. 

211.  Distressed  Seamen  found  abroad  may  be  relieved  and  sent  Home  at  the 

public  Expense. 

212.  Masters  of  British  Ships  compelled  to  take  them. 

213.  Power  to  sue  for  the  amount  advanced  for  the  relief  of  Seamen  left  abroad. 

Volunteering  into  the  Navy. 

214.  Seamen  allowed  to  leave  their  Ships  in  order  to  enter  the  Navy. 

215.  Clothes  to  be  delivered  at  once  ;  Wages  to  be  given  to  the  Queen's  Officer  on 

account  of  the  Seamen. 

216.  Repayment  to  Owner  of  advance  paid  and  not  duly  earned. 

217.  If  new  Seamen  are  engaged  instead  of  the  original  Seamen,  the  Owner  may 

apply  for  Repayment  of  any  extra  Expense  he  has  been  put  to. 

218.  Application,  how  to  be  deci'ded  on,  and  amount  of  Repayment  how  to  be 

ascertained. 

219.  Accountant  General  to  pay  Sums  when  ascertained. 

220.  Penalty  for  Forgery  and  False  Representations  in  support  of  such  Applications. 

Provisions,  Health,  and  Accommodation. 

221.  Survey  of  Provisions  and  Water  on  Complaint  made. 

222.  Forfeiture  for  frivilous  Complaint. 

223.  Allowance  for  short  or  bad  Provisions. 

224.  Medicines,  Lime  or  Lemon  Juice,  Sugar  and  Vinegar  to  be  provided  and  kept 

on  board  of  certain  Ships. 

225.  Masters  to  keep  Weights  and  Measures  on  board. 
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226.  Board  of  Trade  and  Local  Boards  may  appoint  Inspectors  of  Medicines,  who 

are  to  see  that  Ships  are  properly  provided. 
2-27.  Penalty  for  selling  bad  Drugs  for  Ships. 

228.  Expenses  of  Medical  Attendance  and  Subsistence  in  case  of  Illness,  and  of 

Burial  in  case  of  Death,  how  to  be  defrayed. 

229.  Expenses,  if  paid  by  Consul,  to  be  recoverable  from  Owner. 

230.  Certain  ships  to  carry  Medical  Practitioner ;  Penalty. 

231.  Place  appropriated  to  Seamen  to  have  a  certain  Space  for  each  Man,  and  to 

be  properly  constructed  and  kept  clear. 

Power  of  making  Complaint. 

232.  Seamen  to  be  allowed  to  go  ashore  to  make  Complaint  to  a  Justice. 

Protection  of  Seamen  from  Imposition. 

233.  Sale  of  and  Charge  upon  Wages  to  be  invalid. 

234.  No  debt  exceeding  os.  recoverable  till  End  of  Voyage. 

235.  Penalty  for  Overcharges  by  Lodging-house  Keepers. 

236.  Penalty  for  detaining  Seamen's  Effects. 

237.  Persons  not  to  go  on  board  before  the  final  Arrival  of  Ship  without  Permission. 

238.  Penalty  for  Solicitations  by  Lodging-house  Keepers. 

Discipline. 

239.  Misconduct  endangering  Ship,  or  Life  or  Limb,  a  Misdemeanor. 

240.  Power  of  Admiralty  Courts  to  remove  Master. 

241.  Power  to  investigate  Cases  of  alleged  Incompetency  and  Misconduct. 

242.  Board  of  Trade  may  cancel  or  suspend  Certificates  in  certain  Cases. 

243.  Offences  of  Seamen  and  Apprentices  and  their  Punishments  : — Desertion ; 

neglecting  or  refusing  to  join  or  to  proceed  to  Sea ;  Absence  within  24 
Hours  before  Sailing,  and  Absence  without  leave ;  quitting  without  Leave 
before  Ship  is  secured;  Act  of  Disobedience;  continued  Disobedience; 
Assault  on  Officers ;  combining  to  disobey ;  wilful  Damage  and  Embezzle- 
ment ;  Act  of  Smuggling  causing  loss  to  Owner. 

244.  Entry  of  Offences  to  be  made  in  Official  Log,  and  to  be  read  over  or  a  Copy 

given  to  the  Offender,  and  his  reply,  if  any,  to  be  also  entered. 

245.  Seamen  whom  Masters  of  Ships  are  compelled  to  convey,  and  Persons  going 

in  Ships  without  Leare,  to  be  subject  to  Penalties  for  Breach  of  Discipline. 

246.  Master  or  Owner  may  apprehend  Deserters  without  Warrant. 

247.  Deserters  may  be  sent  on  board  in  lieu  of  being  imprisoned. 

248.  Seamen  imprisoned  for  Desertion  or  Breach  of  Discipline  may  be  sent  on 

board  before  the  Termination  of  the  Sentence. 

249.  Entries  and  Certificates  of  Desertion  Abroad  to  be  copied,  sent  Home,  and 

admitted  in  Evidence. 

250.  Facilities  for  proving  Desertion,  so  far  as  concerns  Forfeiture  of  Wages. 

251.  Costs  of  procuring  Imprisonment  may,  to  the  Extent  of  3/.,   be   deducted 

from  Wages. 

252.  Amount  of  Forfeiture,  how  to  be  ascertained  when  Seamen  contract  for  the 

Voyage. 

253.  Application  of  Forfeitures. 

254.  Questions  of  Forfeitures  may  be  decided  in  Suits  for  Wages. 

255.  Penalty  for  false  Statement  as  to  last  Ship  or  Name. 

256.  Fines  to  be  deducted  from  Wages,  and  paid  to  Shipping  Master. 

257.  Penalty  for  enticing  to  desert,  and  harbouring  Deserters. 

258.  Penalty  for  obtaining  Passage  surreptitiously. 

259.  On  Change  of  Masters,  Documents  hereby  required  to  be  handed  over  to 

Successor. 

Naval  Courts  on  the  High  Seas  and  Abroad. 

260.  Naval  Courts  may  be  summoned  for  hearing  Complaints,  and  inquiring  into 

Wrecks  on  the  High  Seas  or  Abroad. 
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261.  Constitution  of  such  Courts. 

262.  General  Functions  and  Mode  of  Action  of  such  Courts. 

263.  Powers  of  such  Courts:— to  supersede  the  Master;  to  discharge  a  Seaman; 

to  forfeit  Wages ;  to  decide  Disputes  as  to  Wages,  Fines  and  Forfeitures  ; 
to  direct  Costs  of  Imprisonment  to  be  paid  out  of  Wages  ;  to  send  home 
Offenders  for  Trial ;  to  order  Payment  of  Costs  and  Compensation. 

264.  Orders  to  be  entered  in  Official  Log. 

2(55.  Report  to  be  made  of  Proceedings  of  Naval  Courts 

266.  Penalty  for  preventing  Complaint  or  obstructing  Investigation. 


Crimes  committed  on  the  High  Seas  and  Abroad. 

267.  Offences  committed  by  British  Seamen  at  Sea,  or  in  Foreign  Ports,  to  be 

within  Admiralty  Jurisdiction. 

268.  Conveyance  of  Offenders  to  United  Kingdom  or  some  British  Possession  to 

be  tried,  with  the  necessary  Witnesses. 

269.  Inquiry  into  Cause  of  Death  during  Voyage. 

270.  Depositions  to  be  received  in  Evidence  when  the  Witness  cannot  be  produced. 


Registration  of  and  Returns  respecting  Seamen. 

271.  Establishment  of  Register  Office. 

272.  Register  of  Seamen  to  be  kept. 

273.  Lists  to  be  made  for  all  Ships,  containing  certain  Particulars. 

274.  Lists  for  Foreign -going  Ships  to  be  delivered  to  Shipping  Master  on  Arrival. 

275.  Lists  to  be  delivered  by  Home-trade  Ships  half-yearly. 

276.  Lists  to  be  sent  Home  in  case  of  Transfer  of  Ship  and  in  case  of  Loss. 

277.  Shipping  Masters  and  other  Officers  to  transmit  Documents  to  Registrar; 

Registrar  to  permit  Inspection,  to  produce  Originals,  and  give  Copies. 

278.  Officers  of  Customs  to  make  Returns  of  Ships  to  Registrar. 

279.  Agreements,  Indentures,  and  Assignments,  on  arrival  at  a  Foreign  Port, 

to  be  deposited  with  the  Consul,  and  in  a  Colony  with  the  Officers  of  Customs. 


Official  Logs. 

280.  Official  Logs  to  be  kept  in  Forms  sanctioned  by  Board  of  Trade. 

281.  Entries  to  be  made  in  due  Time. 

282.  Entries  required  in  Official  Log  : — Convictions  ;    Offences ;    Punishments  ; 

Conduct  and  Character  of  Crew;  Illness  and  Injuries;  Deaths;  Births; 
Marriages;  quitting  Ship;  Wages  of  Men  entering  Navy;  Wages  of  de- 
ceased Seamen ;  Sale  of  deceased  Men's  Effects  ;  Collisions. 

283.  Entries,  how  to  be  signed. 

284.  Penalties  in  respect  of  Official  Logs. 

285.  Entries  in  Official  Logs  to  be  received  in  Evidence. 

286.  Official  Logs  to  be  delivered  to  Shipping  Master. 

287.  Official  Logs  to  be  sent  home  in  case  of  Transfer  of  Ship  and  in  case  of  Loss. 


East  Indies  and  Colonies. 

288.  Provisions  of  Act,  as  applied  by  East  Indian  and  Colonial  Governments  to 

their  own  Ships,  may  IK-  enforced  throughout  the  Empire. 

289.  East  Indian  and  Colonial  Acts  to  be  subject  to  Disallowance,  and  require 

Sanction  as  in  other  Cases. 

290.  Conflict  of  Laws. 
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291.  Application  of  Part  IV.  of  Act. 

Boats  for  Sea-going  Ships. 

292.  Rules  as  to  Boats  and  Life  Buoys  not  to  affect  Provisions  of  Passenger  Act, 

15  &  16  Viet.  c.  44,  s.  10. 

293.  Penalties  on  Masters  and  Owners,  &c.,  neglecting  to  provide  Boats  and  Life 

Buoys. 

294.  Officers  of  Customs  not  to  clear  Ships  not  complying-  with  the  above  Pro- 

visions. 

Lights  and  Fog  Signals,  and  Meeting  and  Passing. 

295.  Regulations  as  to  Lights  and  Fog  Signals. 

296.  Rule  as  to  Ships  meeting  each  other. 

297.  Rule  for  Steamers  in  narrow  Channel/*. 

298.  If  Collision  ensues  from  Breach  of  the  above  Rule,  Owner  not  to  be  entitled 

to  recover. 

299.  Breaches  of  such  Rules  to  imply  wilful  Default. 

Build  and  Equipment  of  Steam  Ships. 

300.  Iron  Steamers  to  be  divided  by  Water-tight  Partitions.      Officers  of  Customs 

to  refuse  to  clear  such  Ships  unless  so  divided. 

301.  Equipment  of  Steam  Ships.    Safety  Valve.    Compasses  to  be  adjusted.   Fire 

Hose.     Signals.     Shelter  for  Deck  Passengers. 

302.  Penalty  for  improper  Weight  on  Safety  Valve. 

Survey  of  Passenger  Steamers. 

303.  Definition  of  Passenger  Steamer. 

304.  Passenger  Steamers  to  be  surveyed. 

305.  Board  of  Trade  to  appoint  Surveyors,  and  fix  their  Remuneration. 

306.  Surveyors  to  have  Power  to  inspect. 

307.  Board  of  Trade  to  regulate  Mode  of  making  Surveys. 

308.  Penalty  on  Surveyors  receiving  Fees  unlawfully. 

309.  Owners  to  have  Surveys  made  by  Shipwright  and  Engineer  Surveyors,  and 

Surveyors  to  give  Declarations  containing  certain  Particulars. 

310.  Transmission  of  Declarations  to  Board  of  Trade.     Penalty  for  Delay. 

311.  Times  for  Surveys  and  Transmission  of  Declarations. 

312.  Board  of  Trade  to  issue  Certificates. 

313.  Manner  of  issuing  and  transmitting  Certificates. 

314.  Fees  to  be  paid  for  Certificates. 

315.  How  long  Certificates  to  continue  in  force. 

316.  Board  of  Trade  may  cancel  Certificates,  and  require  fresh  Declarations. 

317.  Copy  of  Certificate  to  be  placed  in  conspicuous  Part  of  Ship. 

318.  Passenger  Steamer  not  to  go  to  Sea  or  on  any  Voyage  or  Excursion  without 

Certificate. 

319.  Penalty  for  carrying  Passengers  in  excess  of  Numbers  specified  in  Certificate. 

320.  Forgery  of  Declaration  or  Certificate  a  Misdemeanor. 

321.  Surveyors  to  make  Returns  of  the  Build  and  other  particulars  of  Steam  Ships, 

and  Owners  and  Masters  to  give  Information  for  that  Purpose. 
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322.  Penalty  on  Persons  forcing  their  Way  on  board  or  refusing1  to  quit  the  Ship. 

323.  Penalty  for  avoiding  Payment  of  Fares. 

324.  Penalty  on  Persons  refusing  to  give  their  Name  and  Address. 

325.  Power  to  refuse  or  remove  Passengers  who  are  drunk  or  misconduct  them- 

selves. 

Accidents. 

326.  Accidents  to  Steam  Ships  to  be  reported  to  Board  of  Trade. 

327.  Notice  to  be  given  of  apprehended  Loss  of  Steam  Ships. 

328.  Collisions  to  be  entered  in  Official  Log. 

Carrying  Dangerous  Goods. 

329.  Provisions  to  prevent  the  taking  Dangerous  Goods  on  board  without  due 

Notice. 


PART  V. 
PILOTAGE. 

Application. 

330.  Application  of  Part  V.  of  Act. 

Power  of  Pilotage  Authorities  ( General). 

331.  General  Jurisdiction  of  Pilotage  Authorities. 

332.  Power  of  Pilotage  Authorities  to  make  and  extend  exemptions  from  com- 

pulsory Pilotage. 

333.  Powers  of  Pilotage  Authorities. 

334.  Publication  of  Bye-laws. 

335.  Bye-laws  to  be  laid  before  Parliament. 

336.  Power  of  Appeal  to  Board  of  Trade. 

Returns  by  Pilotage  Authorities  (General). 

337.  Pilotage  Authorities  to  make  full  Returns  to  Board  of  Trade  of  certain  Par- 

ticulars connected  with  Pilotage. 

338.  If  Local  Authorities  failed  to  give  the  required  Returni,  their  Jurisdiction  may 

be  transferred  to  the  Trinity  House. 

339.  Returns  to  be  laid  before  Parliament. 

Licensing  of  Masters  and  Mates  (General). 

340.  Master  or  Mate,  if  examined  and  passed,  to  receive  a  Pilotage  Certificate 

enabling  him  to  pilot  certain  Ships. 

341.  Renewal  of  Pilotage  Certificate. 

342.  Board  of  Trade  to  examine  and  grant  Pilotage  Certificates  to  Masters  and 

Mates  on  Pilotage  Authorities  refusing  to  do  so. 

343.  Fees  to  be  paid  upon  such  Certificates,  and  the  Renewals  thereof. 

344.  Power  to  withdraw  Pilotage  Certificates. 

Pilot  Boats  (General). 

345.  Pilot  Boats,  how  to  be  provided. 

346.  Characteristics  of  Pilot  Boats. 

347.  Qualified  Pilot  to  display  Flag,  though  not  in  Pilot  Boat. 

348.  Penalty  on  ordinary  Boat  displaying  Pilot  Flag. 
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349.  Registry  of  Pilot  Licence. 

350.  Copies  of  Regulations  to  be  furnished  to  qualified  Pilot,  and  to  be  produced  by 

him. 

351.  Qualified  Pilot  to  produce  Licence  to  Employer. 

352.  Licences  to  be  delivered  up  when  required,  and  returned  on  Death. 

Compulsory  Pilotage  (General). 

353.  Compulsory  Pilotage,  in  what  Mode  to  he  enforced. 

354.  Home-trade  Passenger  Ships  to  employ  qualified  Pilots,  unless  they  have  cer- 

tificated Masters  or  Mates. 

355.  Certificate,  how  to  be  granted  to  such  Masters  and  Mates. 

Rights,  Privileges ,  and  Remuneration  of  Pilots  ( General). 

356.  Qualified  Pilot  unable  to  board,  when  entitled  to  Pilotage. 

357.  Allowance  to  qualified  Pilot  taken  out  of  his  District. 

358.  Penalty  on  qualified  Pilot  receiving  or  Master  offering  improper  Rate. 

359.  Penalty  on  making  a  false  Declaration  as  to  Draught  of  Ship,  or  falsifying 

Marks. 

360.  Power  of  qualified  Pilot  to  supersede  unqualified  Pilot. 

361.  Penalty  on  unqualified  Person  acting  as  Pilot. 

362.  Occas.ons  on  which  unlicensed  Persons  may  act  as  Pilots. 

363.  Liability  for  and  Recovery  of  Pilotage  Dues. 

364.  Power  for  Consignees  to  retain  Pilotage  Dues  paid  by  them. 

Offences  of  Pilots  (General). 

365.  Penalties  on  qualified  Pilot  exercising  certain  Trades  and  committing  certain 

Offences : — Offending  against  Revenue ;  guilty  of  corrupt  practices ;  lending 
Licence ;  acting  when"  suspended  ;  acting  when  drunk ;  unnecessarily 
causing  Expense;  declining  to  go  off;  unnecessarily  cutting  or  slipping 
Cable  ;  refusing  to  conduct  Ship  into  Port ;  quitting  Ship. 

366.  Penalty  on  Pilot  endangering  Ship,  Life,  or  Limb. 

367.  Penalty  on  Pilot  in  charge  of  a  Ship  doing  her  wilful  Injury. 

General  Power  of  Trinity  House. 

368.  Power  of  Trinity  House  to  alter  Regulations. 

Sub-Commissioners  and  Pilots  (Trinity  House). 

369.  Power  of  Trinity  House  to  appoint  Sub-Commissioners. 

370.  Trinity  House  to  license  Pilots  to  act  within  certain  limits. 

371.  Publication  of  Notice  of  Licences  of  Pilots  by  Trinity  House. 

372.  Bonds  to  be  given. 

373.  Liability  limited. 

374.  Continuance  and  Renewal  of  Licences. 

375.  Power  to  revoke  and  suspend  Licences. 

Compulsory  Pilotage  (Trinity  House). 

376.  Penalty  on  Masters  of  Ships  employing  unlicensed  Pilots  or  acting  as  Pilots. 

377.  Trinity  House  to  make  Regulations  for  a  constant  supply  of  qualified  Pilots 

at  Dungeness. 

378.  Ship  coming  past  Dungeness,  not  having  Pilot  on  Board,  to  take  the  first 

qualified  Pilot  who  offers;  Penalty  on  Masters  failing  to  display  usual 
Signal  for  Pilot, 

379.  Exemptions  from  compulsory  Pilotage. 
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Pates  of  Pilotage  (Trinity  House). 
SECTS. 

380.  Kates  of  Pilotage. 

381.  Payment  of  Pilotage  due  from  Foreign  Ships  trading  to  and  from  the  Port 

of  London. 

382.  Certificate  of  Payment  of  Pilotage  to  be  given. 

383.  Application  of  such  Monies  by  Trinity  House. 

384.  Settlement  of  Difference  as  to  Draught  of  Ship. 

Pilot  Fund  (Trinity  House). 

385.  Payments  to  be  made  to  the  Pilot  Fund. 

386.  Application  of  Pilot  Fund. 

Appointment  of  Sub- Commissioners  by  Trinity  Houses  of  Hull  and  Newcastle. 

387.  Power  to  Trinity  Houses  of  Hull  and  Newcastle  to  appoint  Sub-Commissioners. 

Limitation  of  Owner's  and  Master's  Liability. 

388.  Limitation  of  Liability  of  Owner  where  Pilotage  is  compulsory. 


PART  VI. 
LIGHTHOUSES. 

Management  of  Lighthouses. 

389.  Management  of  Lighthouses,  Buoys,  and  Beacons  to  be  in  Trinity  House, 

Commissioners  of  Northern  Lig'hthouses,  and  Port  of  Dublin  Corporation. 

390.  Incorporation  of  Commissioners  of  Northern  Lighthouses. 

391.  Power  to  elect  certain  New  Members. 

392.  Trinity  House  may  inspect  Lighthouses  in  Scotland  and  Ireland. 

393.  Board  of  Trade  may  appoint  Persons  to  inspect  Lighthouses. 

394.  Power  to  General  Lighthouse  Authorities  to  control  local  Authorities. 

395.  In  case  of  Default  by  local  Bodies,  local  Lighthouses  may  be  transferred  to 

General  Lighthouse  Authorities. 

Light  Dues. 

396.  Dues  to  be  levied. 

397.  Light  Dues  to  be  subject  to  Revision  by  Her  Majesty  in  Council. 

398.  Powers  of  General  Lighthouse  Authorities  to  alter  and  regulate  Dues. 

399.  Publication  of  Dues  and  Regulations. 

400.  Ship  not  to  be  cleared  without  Production  of  Receipt  for  Light  Dues. 

401.  Power  of  Distress  for  Light  Dues. 

402.  Light  Dues  to  be  paid  over  and  accounted  for. 

403.  Application  of  Light  Dues. 

Construction  of  and  Dues  for  New  Lighthouses. 

404.  Power  to  Lighthouse  Authorities  to  erect,  place,  and  alter  Lighthouses,  Buoys, 

and  Beacons. 

405.  This  power,  in  the  case  of  the  Commissioners  and  Corporation,  to  be  subject 

to  Approval  by  Trinity  House,  with  Appeal  to  Board  of  Trade. 

406.  Sanction  of  Board  of  Trade,  how  to  be  obtained. 

407.  Trinity  House  to  inform  Lighthouse  Authorities  of  decision  of  Board  of  Trade. 

408.  Power  to  Trinity  House,  with  Sanction  of  Board  of  Trade,  to  compel  Execu- 

tion of  Works  by  Commissioners  and  Corporation. 

409.  Sanction  of  Board  of  Trade,  how  to  be  obtained. 

u  u 
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SECTS. 

410.  Her   Majesty  may    by    Order  in   Council  fix  Dues  to  be  taken  for  new 

Lighthouses. 

411.  No  Dues  to  be  levied  in  the  Channel  Islands  without  consent  of   States, 

and  no  Power  to  be  exercised  therein  but  by  Order  in  Council. 

412.  Incorporation  of  8  &  9  Viet  cc.  18,  19. 

Surrender  of  Local  Lighthouses. 

413.  Local  Lighthouses  may  be  surrendered  to  General  Lighthouse  Authorities. 

Damage  to  Lights,  Buoys,  and  Beacons. 

414.  Penalty  for  injuring  Lights,  Buoys,  and  Beacons. 

Prevention  of  False  Lights. 

415.  General  Lighthouse  Authorities  may  prohibit  false  Lights. 

416.  If  not  obeyed  they  may  abate  such  Lights. 


PART  VII. 
MERCANTILE  MARINE  FUND. 

417.  Sums  to  be  carried  to  Mercantile  Marine  Fund. 

418.  Application  of  Mercantile  Marine  Fund. 

419.  Application  of  Ballastage  Rates. 

420.  Establishments  for  Lighthouses  and  Ballastage  charged  on  Fund  to  be  fixed 

by  Her  Majesty  in  Council. 

421.  Power  to  grant  Superannuation  Allowances. 

422.  Estimates  and  Accounts  for  other  Expenses  to  be  approved  by  Board  of 

Trade. 

423.  No  Expense  to  be  allowed,  unless  sanctioned  by  Board  of  Trade. 

424.  For  the  purpose  of  erecting  and  repairing  Lighthouses  and  other  extraordinary 

Expenses,  Treasury  may  advance  Money. 

425.  Power  to  Board  of  Trade  to  borrow  Money  on  the  Credit  of  Fund. 

4'26.  Power  to  Public  Works  Loan  Commissioners  to  advance  Money  on  the  Credit 
of  the  Fund. 

427.  Lighthouse  Authorities  to  account  for  Receipt  and  Expenditure  to  the  Board 

of  Trade. 

428.  Accounts  of  Fund  to  be  audited  by  Commissioners  of  Audit. 

429.  Accounts  to  be  laid  before  Parliament. 

430.  Property  used  for  the  Purposes  of  Parts  III.,  IV.,  and  VI.  of  Act  to  be 

exempt  from  all  Rates  and  Taxes. 

431.  Ships  of  Lighthouse  Authorities  to  be  exempt  from  Harbour  Dues. 


PART  VIII. 

WRECKS,  CASUALTIES,  AND  SALVAGE. 

* 

Inquiries  into  Wrecks. 

432.  Inquiries  to  be  instituted  in  Cases  of  Wreck  and  Casualty. 

433.  Formal  Investigation  before  Justices. 

434.  Power  to  appoint  Nautical  Assessor. 

435.  Stipendiary  Magistrate  to  be  the  Magistrate  who  is  member  of  Local  Marine 

Board,  and  to  be  paid. 

436.  Costs  of  such  Investigations. 

437.  Investigations  in  Scotland. 

438.  Masters  or  Mate  may  be  required  to  deliver  Certificate  to  be  held  until  Close 

of  Inquiry. 
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Appointment  and  Duties  of  Receivers. 
SECTS. 

439.  Board  of  Trade  to  have  Superintendence  of  Wreck,  with  Power  to  appoint 

Receivers. 

440.  Admirals  not  to  interfere  with  Wreck. 

441.  Duty  of  Receiver  when  any  Ship  is  Stranded  or  in  Distress. 

442.  Powers  of  Receiver  to  procure  Assistance. 

443.  All  Articles  washed  on  shore,  or  lost  or  taken  from  any  Ship,  to  be  delivered 

to  the  Receiver. 

444.  Power  of  Receiver  to  suppress  Plunder  and  Disorder  by  Force. 

445.  Certain  Officers  to  exercise  Powers  of  Receiver  in  his  Absence. 

446.  Power  in  case  of  a  Ship  being  in  Distress  to  pass  over  adjoining  Lands  with 

Carriages. 

447.  Penalty  on  Owners  and  Occupiers  of  Land  refusing  to  allow  Persons  and 

Carriages  to  pass  over  their  Land. 

448.  Power  of  Receiver  to  take  Examination  with  respect  to  Ships  in  Distress. 

449.  Original  or  certified  Copy  of  Examination  to  be  prima  facie  Evidence. 

450.  Rules  to  be  observed  by  Persons  finding  Wreck. 

451.  Power  to  Receivers  to  seize  concealed  Wreck. 

452.  Notice  of  Wreck  to  be  given  by  Receiver  for  the  purpose  of  informing 

Owners. 

453.  Goods  deemed  perishable  or  of  small  value  may  be  sold  immediately. 

454.  In  Cases  where    any  Lord  of   the  Manor  or  other  Person  is  entitled  to 

unclaimed  Wreck,  Receiver  to  give  Notice  to  him. 

455.  Payments  to  be  made  to  Receiver. 

456.  Disputes  as  to  Sums  payable  to  Receiver  to  be  determined  by   Board  of 

Trade. 

457.  Application  of  Fees. 

Salvage  in  the  United  Kingdom. 

458.  Salvage  in  respect  of  Services  rendered  in  the  United  Kingdom. 

459.  Salvage  for  Life  may  be  paid  by  Board  of  Trade  out  of  Mercantile  Marine 

Fund. 

460.  Disputes  as  to  Salvage,  how  to  be  settled. 

461.  Manner  in  which  Justices  may  decide  Dispute. 

462.  Costs  of  Arbitration. 

463.  Justices  may  call  for  Documents  and  administer  Oaths. 

464.  Appeal  to  Courts  of  Admiralty. 

465.  Justices  to  transmit  Copy  of  Proceedings,  and  Certificate  of  Value,  to  Court 

of  Appeal. 

466.  Payment  of  Salvage,  to  whom  to  be  made  in  case  of  Dispute  as  to  Appor- 

tionment. 

467.  Apportionment  of  Salvage. 

468.  Manner  of  enforcing  Payment  of  Salvage. 

469.  Power  of  Receiver  to  sell  Property  salved  in  Cases  of  Non-payment. 

470.  Subject  to   Payment  of  Expenses,  Fees,   and  Salvage,  Owner  entitled  to 

Wreck. 

Unclaimed  Wreck  in  the  United  Kingdom. 

471.  Receiver  to  deliver  up  Possession  of  unclaimed  Wreck  to  Lord  of  Manor,  or 

other  Person  entitled. 

472.  Disputed  Title  to  Wreck, how  to  be  decided. 

473.  Appeal  from  Decision  of  Justices. 

474.  Power  of  the  Board  of  Trade,  on  behalf  of  the  Crown,  to  purchase  Rights  to 

Wreck. 

475.  Unclaimed  Wreck  to  be  sold. 

Jurisdiction  of  the  High  Court  of  Admiralty. 

476.  High  Court  of  Admiralty  may  decide  on  all  Salvage  Cases,  whether  on  Sea 

or  Land. 
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Offences  in  respect  of  Wreck. 
SECTS. 

477.  In  case  of  Ship  wrecked  being  plundered  by  a  tumultuous  Assemblage,  the 

Hundred  to  he  liable  for  Damages. 

478.  Penalty  for  plundering  in  Cases  of  Shipwreck,  for  obstructing  the  saving  of 

Shipwrecked  Property,  and  for  secreting  the  same. 

479.  Penalty  for  selling-  Wreck  in  Foreign  Ports. 


Dealers  in  Marine  Stores  and  Manufacturers  of  Anchors. 

480.  Regulations  to  be  observed  by  Dealers  in  Marine  Stores. 

481.  Manner  of  obtaining  Permit  to  cut  up  Cables. 

482.  Permit  to  be  advertised  before  Dealer  proceeds  to  act  thereon. 

483.  Manufacturers  to  place  Marks  on  Anchors. 

Salvage  by  Her  Majesty's  Ships. 

484.  No  claim  for  Salvage  Services  to  be  allowed  in  respect  of  Loss  or  Risk  of  Her 

Majesty's  Ships  or  Property. 

485.  Claims  for  Salvage  by  Her  Majesty's  Officers  not  to  be  determined  without 

Consent  of  Admiralty. 

486.  Steps  to  be  taken  when  Salvage  Services  have  been  rendered  by  Her  Majesty's 

Ships  abroad. 

487.  Consular  Officer  or  Judge  to  fix  Amount,  for  which  a  Bond  is  to  be  given. 

488.  On  Master  executing  Bond,  the  Right  of  Detention  to  cease. 

489.  Provision  for  additional  Security  in  the  Case  of  Ships  owned  by  Persons 

resident  out  of  Her  Majesty's  Dominions. 

490.  Documents  to  be  sent  to  England. 

491.  Whom  the  Bond  shall  bind. 

492.  Court  in  which  it  is  to  be  adjudicated  on. 

493.  Power  of  High  Court  of  Admiralty  to  enforce  Bonds. 

494.  Saving  Clause. 

495.  Documents  free  from  Duty. 

496.  Punishment  for  Forgery  and  false  Representations. 

Salvage  (General}. 

497.  Voluntary  Agreement  may  be  made,  which  shall  have  the  same  Effect  as  the 

Bond  above  mentioned. 

498.  Powers  for  Courts  having  Admiralty  Jurisdiction  to  apportion  Salvage. 

Miscellaneous. 

499    Foreign  Goods  found  derelict,  &c.,  to  be  subject  to  the  same  Duties  as  on 
Importation. 

500.  Goods  saved  from   Ships   wrecked  to   be  forwarded  to  the  Ports  of  their 

original  Destination. 

501.  Provision  as  to  certain  Terms  in  Scotland. 


PART  IX. 

LIABILITY  OF  SHIPOWNERS. 
Application. 

502.  Application  of  Part  IX.  of  Act. 

Limitation  of  Liability. 

503.  Owner  not  liable  in  respect  of  certain  Articles. 

504.  Measure  of  Owner's  Liability. 
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Mode  of  Procedure. 
SECTS. 

505.  Value  of  Carriage  of  Goods  and  Passage  Money  to  be  considered  as  Freight. 
5U(>.  Provision  for  separate  Losses. 

507.  In  case  of  Loss  of  Life  or  personal  Injury,  Board  of  Trade  may  direct  Pro- 

ceeding's. 

508.  Either  Party  may  require  Question  to  be  tried  by  a  Special  Jury. 

509.  Provisions  for  Conduct  of  Proceedings. 

510.  Rules  as  to  Damages,  and  Application  thereof. 

511.  Any  Person  who  is  dissatisfied  with  the  Amount  of  Sanitary  Damages  may 

bring  an  Action  on  his  own  Account. 

512.  If  Board  of  Trade  decline  to  institute  Proceedings,  Individuals  may  bring 

Actions. 

513.  Proceedings  by  Board  of  Trade  after  Refusal. 

614.  Proceedings  in  case  of  several  Claims  being  made  on  Owner  of  Ship. 

515.  Money  paid  for  Damage,  how  to  be  accounted  for  between  Part-owners. 

Saving  Clause. 

516.  Saving  Clause. 


PART  X. 
LEGAL    PROCEDURE. 

Application. 

517.  Application  of  Part  X.  of  the  Act. 

Legal  Procedure  (General). 

518.  Punishment  of  Offences  and  Recovery  of  Penalties. 

519.  Stipendiary  Magistrates  to  have  same  Power  as  Two  Justices. 

520.  Offence,  where  deemed  to  have  been  committed. 

521.  Jurisdiction  over  Ships  lying  off  the  Coast. 

522.  Service  to  be  g'ood  if  made  personally,  or  on  board  Ship,  &c. 

523.  Sums  ordered  to  be  paid  leviable  by  Distress  on  Ship. 

524.  Application  of  Penalties. 

525.  Limitation  of  Time  in  Summary  Proceedings. 

526.  Document  proved  without  calling  attesting  Witness. 

527.  Power  of  Judge  of  Court  of  Record  or  Admiralty  to  arrest  Foreign  Ship 

that  has  occasioned  Damage. 

528.  Power  in  certain  Cases  to  detain  Ship  before  Application  made  to  Judge. 
629.  Who  to  be  Defendant  to  Suits  in  such  Cases. 

Legal  Procedure  (Scotland). 

530.  Offences  punishable  as  Misdemeanors. 

531.  Summary  Proceedings. 

532.  Form  of  Complaint. 

533.  Mode  of  requiring  Appearance  of  Defender  and  Witnesses. 

534.  Backing  Arrestments. 

535.  Compelling  Attendance  of  Witnesses. 
530.  Proceedings  to  be  vivd  voce. 

537.  Power  to  adjourn. 

538.  Sentence  to   be  in  Writing ;    Imprisonment  to   be   inflicted  in  default  ot 

Payment. 

539.  Sentence  and  Penalties,  &c.,  in  default  of  Defender's  Appearance. 

540.  Warrant  to  apprehend  in  default  of  Appearance. 

541.  Backing  Sentences  or  Decrees. 

542.  Orders  not  to  be  quashed  for  Want  of  Form,  and  to  be  final. 

543.  General  Rules,  so   tar  as  possible,  to  extend  to  Penalties  and  Picceedings 

in  Scotland. 
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PART  XI. 

MISCELLANEOUS. 
SECTS. 

544.  Contracts  may  be  made  with  Natives  in  India,  under  certain  Conditions, 

binding  them  to  go  to  Australia,  and  thence  to  serve  in  other  Ships  to  the 
United  Kingdom. 

545.  Act  not  to  affect  Passenger  Act. 

546.  Corporation,  &c.  may  grant  Sites  for  Sailors7  Homes. 

547.  Power  of  Colonial  Legislatures  to  alter  Provisions  of  Act. 

548.  Expenses  incurred  by  Commissioners  of  Customs  to  be  paid  out  of  the  Con- 

solidated Customs. 

SCHEDULE. 

Form  A. — Certificate  of  Surveyor. 

Form  B. — Declaration  of  Ownership  by  individual  Owner. 

Form  C. — Declaration  of  Ownership  on  behalf  of  a  Body  Corporate  as  Owner. 

Form  D.— Certificate  of  Registry. 

Form  E.— Bill  of  Sale. 

Form  F. — Declaration  of  Ownership  by  individual  Transferree. 

Form  G.— Declaration  of  Ownership  on  behalf  of  a  Body  Corporate  as  Trans- 
ferree. 

Form  H. — Declaration  by  Owner  taking  by  Transmission. 

Form  I. — Form  of  Mortgage. 

Form  K. — Transfer  of  Mortgage  to  be  endorsed  on  Original  Mortgage. 

Form  L. — Declaration  by  Mortgagee  taking  by  Transmission. 

Form  M. — Certificate  of'  Mortgage. 

Form  N.— Certificate  of  Sale. 

Form  O.— Form  of  Revocation. 

Table  P. — Fees  to  be  charged  for  Matters  transacted  at  Shipping  Offices. 

Table  Q. — Sums  to  be  deducted  from  Wages  by  way  of  partial  Ke-payment  of  Fees 
in  Table  P. 

Table  R  — Fees  to  be  charged  on  Examinations. 

Table  S. — Number  and  Dimensions  of  Boats  with  which  Sea-going  Ships  are  to 
be  provided. 

Table  T. — Fees  to  be  charged  for  the  Survey  of  Passenger  Steamers. 

Table  U. — Rates  of  Pilotage  to  be  demanded  and  received  by  qualified  Pilots  for 
piloting  Ships  within  the  Limits  specified  in  Table. 

Table  V . — Fees  and  Remuneration  of  Receivers. 

Table  W.-— Salvage  Bond. 
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17  &  18  VICT.  c.  104. 

An  Act  to  amend  and  consolidate  the  Acts  relating  to  Merchant 
Shipping. 

WHEREAS  it  is  expedient  to  amend  and  consolidate  the  Acts  relating 
to  Merchant  Shipping :  Be  it  therefore  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : 

Preliminary.  Preliminary. 

I.  This  Act  may  be  cited  for  all  purposes  as  "  The  Merchant  Ship-  short  title  of  Act. 
ping-  Act,  1854."  ' 

II.  In  construction  and  for  the  purposes  of  this  Act  (if  not  in-  interpretation  of 
consistent  with  the  context  or  subject-matter)  the  following  terms 

shall  have  the  respective  meanings  herein-after  assigned  to  them; 
that  is  to  say, 

"  Her  Majesty's  Dominions"  shall  mean  her  Majesty's  dominions 
strictly  so  called,  and  all  territories  under  the  government  of 
the  East  India  Company,  and  all  other  territories  (if  any) 
governed  by  any  charter  or  licence  from  the  Crown  or  Par- 
liament of  the  United  Kingdom  : 

"  The  United  Kingdom  "  shall  mean  Great  Britain  and  Ireland  : 

u  British  Possessions "  shall  mean  any  colony,  plantation,  island, 
territory,  or  settlement  within  her  Majesty's  dominions,  and 
not  within  the  "  United  Kingdom  : " 

"  The  Treasury  "  shall  mean  the  commissioners  of  her  Majesty's 
Treasury : 

"  The  Admiralty"  shall  mean  the  Lord  High  Admiral  or  the  com- 
missioners for  executing  his  office : 

"  The  Board  of  Trade  "  shall  mean  the  lords  of  the  committee  of 
privy  council  appointed  for  the  consideration  of  matters  re- 
lating to  trade  and  foreign  plantations : 

"  The  Trinity  House  "  shall  mean  the  master,  wardens,  and  assist- 
ants of  the  guild,  fraternity,  or  brotherhood  of  the  mostg'lorious 
and  undivided  Trinity  and  of  St.  Clement  in  the  parish  of 
Deptford  Strond  in  the  county  of  Kent,  commonly  called  the 
Corporation  of  the  Trinity  House  of  Deptford  Strond  : 

"  The  Port  of  Dublin  Corporation"  shall  mean  the  corporation  for 
preserving  and  improving  the  port  of  Dublin  : 

"Consular  officer"  shall  include  consul-general,  consul,  and  vice- 
consul,  and  any  person  for  the  time  being  discharging  the 
duties  of  consul-general,  consul,  or  vice-consul : 

"  Receiver"  shall  mean  any  person  appointed,  in  pursuance  of  thia 
Act,  receiver  of  wreck  : 

"  Pilotage  authority"  shall  include  all  bodies  and  persons  authorized 
to  appoint  or  license  pilots,  or  to  fix  or  alter  rates  of  pilotage, 
or  to  exercise  any  j urisdiction  in  respect  of  pilotage : 

"  Pilot "  shall  mean  any  person  not  belonging  to  a  ship  who  has  the 
conduct  thereof: 

"  Qualified  pilot"  shall  mean  any  person  duly  licensed  by  any 
pilotage  authority  to  conduct  ships  to  which  he  does  not 
belong : 

"  Master"  shall  include  every  person  (except  a  pilot)  having  com- 
mand or  charge  of  any  ship  : 

"  Seamen  "  shall  inr.lude  every  person  (except  masters,  pilots,  and 
apprentices  duly  indentured  and  registered)  employed  or 
engaged  in  any  capacity  on  board  any  ship  : 
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Exemption  of 


Divison  of  Act 


11  Salvor"  shall,  in  the  case  of  salvage  services  rendered  by  the 
officers  or  crew  or  part  of  the  crew  of  any  ship  belonging  to 
her  Majesty,  mean  the  person  in  command  of  such  ship  : 

"  Person"  shall  include  body  corporate: 

"  Ship  "  shall  include  every  description  of  vessel  used  in  navigation 
not  propelled  by  oars  : 

"  Foreign-going  ship  "  shall  include  every  ship  employed  in  trading" 
or  going-  between  some  place  or  places  in  the  United  Kingdom 
and  some  place  or  places  situate  beyond  the  following*  limits  : 
that  is  to  say,  the  coasts  of  the  United  Kingdom,  the  islands  of 
Guernsey,  Jersey,  Sark,  Alderney,  and  Man,  and  the  continent 
of  Europe  between  the  river  Elbe  arid  Brest  inclusive: 

"  Home-trade  ship  ;'  shall  include  every  ship  employed  in  trading 
or  going  within  the  following  limits  ;  that  is  to  say,  the  United 
Kingdom,  the  islands  of  Guernsey,  Jersey,  Sark,  Alderney,  and 
Man,  and  the  continent  of  EuroJ>e  between  the  river  Elbe  and 
Brest  inclusive  : 

"  Home-trade  passenger  ship"  shall  mean  every  home-trade  ship 
employed  in  carrying  passengers  : 

u  Lighthouses"  shall,  in  addition  to  the  ordinary  meaning  of  the 
word,  include  floating  and  other  lights  exhibited  for  the  guidance 
of  ships,  and  "buoys  and  beacons"  shall  include  all  other 
marks  and  signs  of  the  sea: 

"  Wreck"  shall  include  jetsam,  flotsam,  la«ran,  and  derelict  found  in 
or  on  the  shores  of  the  sea  or  any  tidal  water. 

III.  This  Act  shall  come  into  operation  on  the  first  day  of  May, 
one  thousand  eight  hundred  arid  lii'ty-iive. 

IV.  This  Act  shall  not,  except  as  herein-after  specially  provided, 
apply  to  ships  belonging  to  her  Majesty. 

^  '  ^"s  Art  shall  be  divided  into  eleven  parts  :  — 
The   first  part  relating  to  the   Board  of  Trade  ;    its  general 

functions  : 
The  second  part  to  British  Ships  ;  their  ownership,  measurement, 

and  registry  : 

The  third  part  to  masters  and  seamen  : 
The  fourth  part  to  safety  and  prevention  of  accidents  : 
The  fifth  part  to  pilotage  : 
The  sixth  part  to  lighthouses  : 
The  seventh  part  to  the  mercantile  marine  fund  : 
The  eighth  part  to  wrecks,  casualties,  and  salvage  : 
The  ninth  part  to  liability  of  shipowners  : 
The  tenth  part  to  legal  procedure  : 
The  eleventh  part  to  miscellaneous  matters. 


Functions  of 
Boardjof  Trade. 

Board  of  Trade 
to  be  department 
lo  superintend 
merchant  ship* 
ping. 


Certificates  and 
documents  pur- 
jiorting  to  be 
sealed  or  signed 


PART  I. 

THE  BOARD  OF  TRADE  :  ITS  GENERAL  FUNCTIONS. 

VI.  The  Board  of  Trade  shall  be  the  department  to  undertake  the 
general  superintendence  of  matters  relating  to  merchant  ships  and 
seamen,  and  shall  be  authorizied  to  carry  into  execution  the  provisions 
of  this  Act,  and  of  all  other  Acts  relating  to  merchant  si  ips  and  seamen 
in  force  for  the  time  heing,  other  than  such  Acts  as  relate  to  the 
revenue. 

VII.  All  documents  whatever  purporting  to  be  issued  or  written 
by  or  under  the  direction  of  the  Board  of  Trade,  and  purporting 
either  to  be  sealed  with  the  seal  of  such  board,  or  to  be  signed  by  one 


Merchant  Shipping  Act,  17  $*  18  Viet.  c.  104.  xxiii 

of   the  secretaries  or  assistant  secretaries  to  such  board,  shall  be  in  a  given 
received  in  evidence,  and  shall  be  deemed  to  be  issued  or  written  by  ™JveTin°evi-re~ 
or  under  the  direction  of  the  said  board,  without  further  proof,  unless  deuce. 
the  contrary  be  shown  ;    and  all  documents  purporting  to  be  cer- 
tificates issued  bv  the  Board  of  Trade  in  pursuance  of  this  Act,  and  to 
be  sealed  with  the  seal  of  such  board,  or  to  be  signed  by  one  of  the 
officers  of  the  marine  department  of  such  board,  shall  be  received  in 
evidence,  and  shall  be  deemed  to  be  such  certificates,  without  further 
proof,  unless  the  contrary  be  shown. 

VIII.  The  Board  of  Trade  may  from  time  to  time  prepare  and  Board  of  Trade 
sanction  forms  of  the  various  books,  instruments,  and  papers  required  JJgjJJJ^JJJ18  of 
by  this  Act  other  than  those  required  by  the  second  part  thereof,  and  mi 

may  from  time  to  time  make  such  alterations  therein  as  it  deems 
requisite ;  and  shall,  before  finally  issuing'  or  altering  any  such 
form,  give  such  public  notice  thereof  as  it  deems  necessary  in  order  to 
prevent  inconvenience ;  and  shall  cause  every  such  form  to  be  sealed 
with  such  seal  as  aforesaid,  or  marked  with  some  other  distinguishing 
mark,  and  to  be  supplied  at  the  custom-houses  and  shipping-offices  of 
the  United  Kingdom  free  of  charge,  or  at  such  moderate  prices  as  it 
may  from  time  to  time  fix,  or  may  license  any  persons  to  print  and 
self  the  same ;  and  every  such  book,  instrument,  and  paper  as  afore- 
said, shall  be  made  in  the  form  issued  by  the  Board  of  Trade,  and 
sanctioned  by  it  as  the  proper  form  for  the  time  being  ;  and  no  such 
book,  instrument,  or  paper  as  aforesaid,  unless  made  in  such  form, 
shall  be  admissible  in  evidence  in  any  civil  proceeding  on  the  part  of 
any  owner  or  master  of  any  ship  ;  and  every  such  book,  instrument, 
or  paper,  if  made  in  a  form  purporting*  to  be  a  proper  form,  and  to  be 
sealed  or  marked  as  aforesaid,  shall  be  taken  to  be  made  in  the  form 
hereby  required,  unless  the  contrary  is  proved. 

IX.  All  instruments  used  in  carrying  into  effect  the  second  part  of  Certain  forms 
this  Act,  if  not  already  exempted  from  stamp  duty,  and  all  instruments  J"Jj "^mmt* 'nt8 
which  by  the  third,  fourth,  sixth,  or  seventh  parts  of  this  Act  are  ^0^  stTmp'duty. 
required  to  be  made  in  forms  sanctioned  by  the  Board  of  Trade,  if 

made  in  such  forms,  and  all  instruments  used  by  or  under  the 
direction  of  the  Board  of  Trade  in  carrying  such  parts  of  this  Act  into 
effect,  shall  be  exempt  from  stamp  duty. 

X.  Every  person  who  forges,  assists  in  forging,  or  procures  to  be  Penalties  for  for- 
forged,  such  seal  or  other  distinguishing  mark  as  aforesaid,  or  who  gery  of  seal  and 

..     °  -.    ',        ,        ,  ••(•JIT!-  i      fraudulent  nltera- 

fraudulently  alters,  assists  in  fraudulently  altering,  or  procures  to  be  tion  of  forms,  and 
fraudulently  altered,  any  form  issued  by  the  Board  of  Trade,  with  for  not  using 
the  view  of  evading  any  of  the  provisions  of  this  Act  or  any  condition 
contained  in  such  form,  shall  for  each  offence  be  deemed  guilty  of  a 
misdemeanor ;  and  every  person  who,  in  any  case  in  which  a  form 
sanctioned  by  the  Board  of  Trade  is  by  the  third  part  of  this  Act 
required  to  be  used,  uses  without  reasonable  excuse  any  form  not 
purporting  to  be  so  sanctioned,  or  who  prints,  sells,  or  uses  any  docu- 
ment purporting"  to  be  a  form  so  sanctioned,  knowing  the  same  not  to 
be  so  sanctioned  for  the  time  being  or  not  to  have  been  prepared  and 
issued  by  the  Board  of  Trade,  shall  for  each  such  offence  incur  a 
penalty  net  exceeding  ten  pounds. 

XI.  Subject  to  the  provisions  hereinafter  contained,  all  fees  and  Application  of 
payments  (other  than  fines)  coming  to  the  hands  of  the  Board  of  JJJJJ1^  BoartTof 
Trade  under  the  third  and  fourth  parts  of  this  Act,  shall  be  carried  to  Trade. 

the  account  of  the  Mercantile  Marine  Fund  hereinafter  mentioned, 
and  shall  be  dealt  with  as  herein  prescribed  in  that  behalf;  and  all 
fines  coming  to  th.;  hands  of  the  Board  of  Trade  under  this  Act  shall 
be  paid  into  the  receipt  of  Her  Majesty's  exchequer  in  such  manner 
as  the  treasury  may  direct,  and  shall  be  carried  to  and  form  part  of 
the  consolidated  fund  of  the  United  Kingdom. 

XII.  All  consular  officers,  and  all  officers  of  customs  abroad,  and  Returns  to  Board 
all  local  marine  boards  and  shipping  masters,  shall  make  and  send  to  of  Trade- 

the  Board  of  Trade  such  returns  or  reports  on  any  matter  relating  to 
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Officers  of  Board 

of  Trade,  naval 

officers,  consuls, 

the  registrar 
general  of  sea- 

cu8tom?and°f 
shipping 


andrauster 
crews, 


may  appoint  in- 
•pectors. 


Powers  of  in- 


British  merchant  shipping-  or  seamen  as  such  board  requires  ;  and  all 
shipping  masters  shall,  whenever  required  by  the  Board  of  Trade, 
produce  to  such  board  or  to  its  officers  all  official  log-  books  and 
other  documents  which,  in  pursuance  of  this  Act,  are  delivered 

to  them. 

xill.  Every  officer  of  the  Board  of  Trade,  and  every  commis- 

•         j       /»?         *«  /.  i          •««•  *        i  •  ^11  t 

sioned  omcer  of  any  of  her  Majesty's  ships  on  full  pay,  and  every 
British  consular  officer,  and  the  registrar-general  of  seamen  and  his 
assistanti  an<l  every  chief  officer  of  customs  in  any  place  in  her 
Majesty's  dominions,  and  every  shipping  master,  may,  in  cases  where 
^e  reason  to  suspect  that  the  provisions  of  this  Act  or  the  laws  for 
tne  time  being  relating  to  merchant  seamen  and  to  navigation  are  not 
complied  with,  exercise  the  following  powers  :  (that  is  to  say,) 

He  may  require  the  owner,  master,  or  any  of  the  crew  of  any 
British  ship  to  produce  any  official  log  books  or  other  documents 
relating  to  such  crew  or  any  member  thereof  in  their  respective 
possession  or  control  : 

He  may  require  any  such  master  to  produce  a  list  of  all  persons  on 
board  his  ship,   and  take  copies  of  such  official  log  books,  or 
documents,  or  of  any  part  thereof  : 
He  may  muster  the  crew  of  any  such  ship  : 

He  may  summon  the  master  to  appear  and  give  any  explanation 
concerning  such  ship  or  her  crew  or  the  said  official  log  books  or 
documents  : 

And  if  upon  requisition  duly  made  by  any  person  so  authorized  in 
that  behalf  as  aforesaid,  any  person  refuses  or  neglects  to  produce  any 
such  official  log  book  or  document  as  he  is  hereinbefore  required  to 
produce,  or  to  allow  the  same  to  be  inspected  or  copied  as  aforesaid, 
or  impedes  any  such  muster  of  a  crew  as  aforesaid,  or  refuses  or 
neglect  to  give  any  explanation  which  he  is  hereinbefore  required  to 
give,  or  knowingly  misleads  or  deceives  any  person  hereinbefore 
authorized  to  demand  any  such  explanation,  he  shall  for  each  such 
offence  incur  a  penalty  not  exceeding  twenty  pounds. 

XIV-  The  Board  of  Trade  may  from  time  to  time,  whenever  it 
seems  expedient  to  them  so  to  do,  appoint  any  person,  as  an  inspector, 
to  report  to  them  upon  the  following  matters  :  (that  is  to  sa}',) 

(1.)  Upon  the  nature  and  causes  of  any  accident  or  damages  which 
any  ship  has  sustained  or  caused,  or  is  alleged  to  have  sus- 
tained or  caused  : 
(2.)  Whether  the  provisions  of  this  Act,  or  any  regulations  made 

under  or  by  virtue  of  this  Act,  have  been  complied  with  : 
(3.)  Whether  the  hull  and  machinery  of    any  steam  ship    are 

sufficient  and  in  good  condition. 

XV.  Every  such  inspector  as  aforesaid  shall  have  the  following 
owners;  (that  is  to  say,) 

(1.)  He  may  go  on  board  any  ship,  and  may  inspect  the  same  or 
any  part  thereof,  or  any  of  the  machinery,  boats,  equipments, 
or  articles  on  board  thereof  to  which  the  provisions  of  this 
Act  apply,  not  unnecessarily  detaining  or  delaying  her  from 
proceeding  on  any  voyage  : 

(2.)  He  may  enter  and  inspect  any  premises,  the  entry  or  inspection 
of  which  appears  to  him  to  be  requisite  for  the  purpose  of 
the  report  which  he  is  directed  to  make  : 

(3.)  He  may,  by  summons  under  his  hand,  require  the  attendance 
of  all  such  persons  as  he  thinks  fit  to  call  before  him  and 
examine  for  such  purpose,  and  may  require  answers  or 
returns  to  any  inquiries  he  thinks  fit  to  make  : 
(4.)  He  may  require  and  enforce  the  production  of  all  books, 
papers,  or  documents  which  he  considers  important  for  such 
purpose  : 

(5.)  He  may  administer  oaths,  or  may,  in  lieu  of  requiring  or 
administering  an  oath,  require  every  person  examined  by 
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him  to  muke  and  subscribe  a  declaration  of  the  truth  of  the 

statements  made  by  him  in  his  examination : 

And  every  witness  so  summoned  as  aforesaid  shall  be  allowed  such  witnesses  to  be 
expenses  as  would  be  allowed  to  any  witness  attending  on  subpoena  "Wowed  expenses, 
to  give  evidence  before  any  Court  of  Record,  or  if  in  Scotland,  to  any 
witness  attending  on  citation  the  Court  of  Justiciary ;  and  in  case 
of  any  dispute  as  to  the  amount  of  such  expenses,  the  same  shall  be 
referred  by  the  inspector  to  one  of  the  masters   of  her   Majesty's 
Court  of  Queen's  Bench  in  England  or  Ireland,  or  to  the  Queen's 
and  lord  treasurer's  remembrancer  in   Scotland,  who,  on  a  request 
made  to  him  for  that  purpose,  under  the  hand  of  the  said  inspector, 
shall  ascertain  and  certify  the  proper  amount  of  such  expenses  ;  and  penaity  for 
every  person  who  refuses  to  attend  as  a  witness  before    any  such  refusing  to  give 
inspector,  after  having  been  required  so  to  do  in  the  manner  hereby  evldence- 
directed,  and  after  having  had  a  tender  made  to  him  of  the  expenses 
(if  any)   to  which  he  is  entitled  as  aforesaid,  or  who  refuses  or 
neglects  to  make  any  answer,  or  to  give  any  return,  or  to  produce 
any  document  in   his  possession,   or    to    make    or    subscribe    any 
declarations    which   any   such  inspector  is  hereby    empowered    to 
require,  shall  for  each  such  offence  incur  a  penalty  not  exceeding 
ten  pounds. 

XVI.    Every  person    who  wilfully  impedes  any  such  inspector  penalty  for  ot>- 
appointed  by  the  Board  of  Trade  as  aforesaid  in  the  execution  of  his  structing  in- 
duty,  whether  on  board  any  ship  or  elsewhere,  shall  incur  a  penalty  eSec 
not  exceeding  ten  pounds,  and  may  be  seized  and  detained  by  such  duty, 
inspector  or  other  person,  or  by  any   person   or   persons  whom  he 
may  call  to  his  assistance,  until  such  offender  can  be  conveniently 
taken  before  some  justice  of  the  peace  or  other  officer  having  proper 
jurisdiction. 


PART  II. 

BRITISH    SHIPS:    THEIR  OWNERSHIP,  MEASUREMENT,  AND    REGISTRY. 

Application.  Application. 

XVII.  The  second  part  of  this  Act  shall  apply  to  the  whole  of  Application  of 
her  Majesty's  dominions.  Part "' of  Act< 

Description  and  Ownership  of  British  Ships. 

XVIII.  No  ship  shall  be  deemed  to  be  a  British  ship  unless  she 
belongs  wholly  to  owners  of  the  following   description ;  (that  is  to   Bri 
say,) 

(1.)  Natural-born  British  subjects  : 

Provided  that  no  natural-born  subject  who  has  taken  the  oath  British  ships. 
of  allegiance  to  any  foreign   sovereign  or  state   shall   be 
entitled  to  be  such  owner  as  aforesaid,  unless  he  has  subse- 
quently to  taking  such  last-mentioned  oath  taken  the  oath 
of  allegiance  to  her  Majesty,  and  is  and  continues  to  be 
during  the  whole  period  of  his  so  being  an  owner  resident 
in  some  place  within  her  Majesty's  dominions,  or  if  not  so 
resident,  member  of  a  British  factory,  or  partner  in  a  house 
actually  carrying  on  business  in  the  United  Kingdom  or  in 
some  other  place  within  her  Majesty's  dominions  : 
(2.)  Persons  made  denizens  by  letters  of  denization,  or  naturalized 
by  or  pursuant  to  any  Act  of  the  imperial  legislature,  or  by  or 
pursuant   to    any   act   or  ordinance    of  the    proper  legislative 
authority  in  any  British  possession  : 

Provided  that  such  persons  are  and  continue  to  be  during  the 
whole   period   of  their   so  being  owners  resident  in  some 
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exceptions  must 
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Measurement  of 
tonnage. 

Tonnage  deck ; 
feet;  decimals. 


RULE  I. 

For  ships  to  be 
registered  and 
other  ships  of 
which  the  hold 
is  clear. 


Lengths. 


place  within  her  Majesty's  dominions,  or  if  not  so  resident, 
members  of  a  British  factory,  or  partners  in  a  house 
actually  carrying-  on  business  in  the  United  Kingdom  or 
in  some  other  place  within  her  Majesty's  dominions,  and 
have  taken  the  oath  of  allegiance  to  her  Majesty  subse- 
quently to  the  period  of  their  being  so  made  denizens  or 
naturalized : 
(3.)  Bodies  corporate  established  under,  subject  to  the  laws  of,  and 

having  their  principal  place  of  business  in  the  United  Kingdom 

or  some  British  possession. 

XIX.  Every  British  ship  must  be  registered  in  manner  herein-after 
mentioned,  except, 

(1.)  Ships  duly  registered  before  this  Act  comes  into  operation  : 
(2.)  Ships  not  exceeding  fifteen  tons  burden   employed  solely  in 
navigation  on  the  rivers  or  coasts  of  the  United  Kingdom,  or  on 
the  rivers  or  coasts  of  some  British  possession  within  which  the 
managing  owners  of  such  ships  are  resident : 

(3.)  Ships  not  exceeding  thirty  tons  burden,  and  not  having  a 
whole  or  fixed  deck,  and  employed  solely  in  fishing  or  trading 
coastwise  on  the  shores  of  Newfoundland  or  parts  adjacent 
thereto,  or  in  the  Gulf  of  St.  Lawrence,  or  on  such  portion  of 
the  coasts  of  Canada,  Nova  Scotia,  or  New  Brunswick  as  lie 
bordering  on  such  gulf : 

And  no  ship  hereby  required  to  be  registered  shall,  unless  registered, 
be  recognized  as  a  British  ship  ;  and  no  officer  of  customs  shall  grant 
a  clearance  or  transire  to  any  ship  hereby  required  to  be  registered 
for  the  purpose  of  enabling  her  to  proceed  to  sea  as  a  British  ship, 
unless  the  master  of  such  ship,  upon  being  required  so  to  do,  produces 
to  him  such  certificate  of  registry  as  is  hereinafter  mentioned ;  and 
if  such  ship  attempts  to  proceed  to  sea  as  a  British  ship  without  a 
clearance  or  transire,  such  officer  may  detain  such  ship  until  such 
certificate  is  produced  to  him. 

Measurement  of  Tonnage* 

XX.  Throughout  the  following  rules  the  tonnage  deck  shall  be 
taken  to  be  the  upper  deck  in  ships  which  have  less  than  three  decks, 
and  to  be  the  second  deck  from  below  in  all  other  ships;  and  in 
carrying  such  rules  into  effect  all  measurements  shall  be  taken  in  feet 
and  fractions  of  feet,  and  all  fractions  of  feet  shall  be  expressed  in 
decimals. 

XXI.  The  tonnage  of  every  ship  to  be  registered,  with  the  excep- 
tions mentioned  in  the  next  section,  shall  previously  to  her  being 
registered  be  ascertained  by  the  following  rule,  hereinafter  called 
Eule  I. ;  and  the  tonnage  of  every  ship  to  which  such  rule  can  be 
applied,  whether  she  is  about  to  be  registered  or  not,  shall  be  ascer- 
tained by  the  same  rule : 

(1.)  Measure  the  length  of  the  ship  in  a  straight  line  alonp;  the 
upper  side  of  the  tonnage  deck  from  the  inside  of  the  inner 
plank  (average  thickness)  at  the  side  of  the  stem  to  the  inside 
of  the  midship  stern  timber  or  plank  there,  as  the  case  may  be 
(average  thickness),  deducting  from  this  length  what  is  due  to 
the  rake  of  the  bow  in  the  thickness  of  the  deck,  and  what  is 
due  to  the  rake  of  the  stern  timber  in  the  thickness  of  the 
deck,  and  also  what  is  due  to  the  rake  of  the  stern  timber  in 
one-third  of  the  round  of  the  beam  ;  divide  the  length  so  taken 
into  the  number  of  equal  parts  required  by  the  following 
table,  according  to  the  class  in  such  table  to  which  the  ship 
belongs : 

TABLE. 

Class  1 .  Ships  of  vv  hich  the  tonnage  deck  is  according  to  the  above 
measurement  50  feet  long  or  under,  into  4  equal  parts  : 
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Class  2.  Ships  of  which  the  tonnage  deck  is  according-  to  the  above 

measurement  above  50  feet  long-  and  not  exceeding-  120, 

into  6  equal  parts  : 
„     3.  Ships  of  which  the  tonnage  deck  is  according-  to  the  above 

measurement  above  120  feet  long  and  not  exceeding- 180, 

into  8  equal  parts : 
„     4.  Ships  of  which  the  tonnage  deck  is  according  to  the  above 

measurement  above  180  feet  long  and  not  exceeding-  225, 

into  10  equal  parts  : 
„     5.  Ships  of  which  the  tonnage  deck  is  according  to  the  above 

measurement  above  225  feet  long,  into  12  equal  parts. 

(2.)  Then  the  hold  being-  first  sufficiently  cleared  to  admit  of  the  Transverse  areas, 
required  depths  and  breadths  being-  "properly  taken,  find  the 
transverse  area  of  such  ship  at  each  point  of  division  of  the 
length  as  follows  : — Measure  the  depth  at  each  point  of  division, 
from  a  point  at  a  distance  of  one  third  of  the  round  of  the  beam 
below  such  deck,  or,  in  case  of  a  break,  below  a  line  stretched  in 
continuation  thereof,  to  the  upper  side  of  the  floor  timber  at  the 
inside  of  the  limber  strake,  after  deducting  the  average  thickness 
of  the  ceiling  which  is  between  the  bilge  planks  and  limber 
strake  ;  then,  if  the  depth  at  the  midship  division  of  the  length 
do  not  exceed  sixteen  feet,  divide  each  depth  into  four  equal 
parts  ;  then  measure  the  inside  horizontal  breadth  at  each  of  the 
three  points  of  division,  and  also  at  the  upper  and  lower  points 
of  the  depth,  extending  each  measurement  to  the  average  thick- 
ness of  that  part  of  the  ceiling  which  is  between  the  points  of 
measurement ;  number  these  breadths  from  above  (i.e.,  num- 
bering the  upper  breadth  one,  and  so  on  down  to  the  lowest 
breadth) ;  multiply  the  second  and  fourth  by  four,  and  the  third 
by  two ;  add  these  products  together,  and  to  the  sum  add  the 
first  breadth  and  the  fifth  ;  multiply  the  quantity  thus  obtained 
by  one  third  of  the  common  interval  between  the  breadths,  and 
the  product  shall  be  deemed  the  transverse  area ;  but  if  the 
midship  depth  exceed  sixteen  feet,  divide  each  depth  into  six 
equal  parts  instead  of  four,  and  measure  as  before  directed  the 
horizontal  breadths  at  the  five  points  of  division,  and  also  at  the 
upper  and  lower  points  of  the  depth ;  number  them  from  above 
as  before  ;  multiply  the  second,  fourth,  and  sixth  by  four,  and 
the  third  and  fifth  by  two  ;  add  these  products  together,  and  to 
the  sum  add  the  first  breadth  and  the  seventh ;  multiply  the 
quantity  thus  obtained  by  one  third  of  the  common  interval 
.  between  the  breadths,  and  the  product  shall  be  deemed  the 

transverse  area. 

(3.)  Having  thus  ascertained  the  transverse  area  at  each  point  of  Computation 
division  of  the  lenglh  of  the  ship  as  required  by  the  above  table,  from  areas' 
proceed  to  ascertain  the  register  tonnage  of  the  ship  in  the  fol- 
lowing manner  : — Number  the  areas  successively,  1,  2,3,  &c., 
No.  1.  being  at  the  extreme  limit  of  the  length  at  the  bow,  and 
the  last  ]S'o.  at  the  extreme  limit  of  the  length  of  the  stern ; 
then,  whether  the  length  be  divided  according  to  the  table  into 
four  or  twelve  parts  as  in  classes  1  and  5,  or  any  intermediate 
number  as  in  classes  2,  3,  and  4,  multiply  the  second  and  every 
even  numbered  area  by  tour,  and  the  third  and  every  odd  num- 
bered area  (except  the  first  and  last)  by  two  ;  add  these  products 
together,  and  to  the  sum  add  the  first  and  last  if  they  yield 
anything;  multiply  the  quantity  thus  obtained  by  one  third  of 
the  common  interval  between  the  areas,  and  the  product  will  be 
the  cubical  contents  of  the  space  under  the  tonnage  deck  ;  divide 
this  product  by  one  hundred,  and  the  quotient  being  the  tonnage 
under  the  tonnage  deck  shall  be  deemed  to  be  the  register  tonnage 
of  the  ship,  subject  to  the  additions  and  deductions  herein-after 
mentioned. 
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Poop  and  any 
other  closed-in 
space. 


In  case  of  two  or 
more  decks. 


RrLB  II. 

For  ships  not 
requiring  registry 
with  cargo  on 
board. 

Length. 


Breadth. 


(4).  If  there  be  a  break,  a  poop,  or  any  other  permanently  closed- 
in  space  on  the  upper  deck,  available  for  cargo  or  stores,  or  for 
the  berthing  or  accommodation  of  passengers  or  crew,  the  ton- 
nage of  such  space  shall  be  ascertained  as  follows  : — Measure  the 
internal  mean  length  of  such  space  in  feet,  and  divide  it  into  two 
equal  parts ;  measure  at  the  middle  of  its  height  three  inside 
breadths,  namely,  one  at  each  end  and  the  other  at  the  middle  of 
the  length  ;  then  to  the  sum  of  the  end  breadths  add  four  times 
the  middle  breadth,  and  multiply  the  whole  sum  by  one  third  of 
the  common  interval  between  the  breadths ;  the  product  will 
give  the  mean  horizontal  area  of  such  space.  Then  measure  the 
mean  height,  and  multiply  it  by  the  mean  horizontal  area; 
divide  the  product  by  one  hundred,  and  the  quotient  shall  be 
deemed  to  be  the  tonnage  of  such  space,  and  shall  be  added  to 
the  tonnage  under  the  tonnage  deck,  ascertained  as  aforesaid, 
subject  to  the  following  provisoes ;  first,  that  nothing  shall  be 
added  for  a  closed-in  space  solely  appropriated  to  the  berthing  of 
the  crew,  unless  such  space  exceeds  one-twentieth  of  the  remain- 
ing tonnage  of  the  ship  ;  and  in  case  of  such  excess,  the  excess 
only  shall  be  added;  and,  secondly,  that  nothing  shall  be  added 
in  respect  of  any  building  erected  for  the  shelter  of  deck  pas- 
sengers, and  approved  by  the  Board  of  Trade. 
(5).  If  the  ship  has  a  third  deck,  commonly  called  a  spar  deck, 
the  tonnage  of  the  space  between  it  and  the  tonnage  deck  shall 
be  ascertained  as  follows  : — Measure  in  feet  the  inside  length  of 
the  space  at  the  middle  of  its  height  from  the  plank  at  the  side  of 
the  stem  to  the  lining  on  the  timbers  at  the  stern,  and  divide  the 
length  into  the  same  number  of  equal  parts  into  which  the 
length  of  the  tonnage  deck  is  divided  as  above  directed ;  measure 
(also  at  the  middle  of  its  height)  the  inside  breadth  of  the  space 
at  each  of  the  points  of  division,  also  the  breadth  of  the  stem 
and  the  breadth  at  the  stern ;  number  them  successively  1,  2,  3, 
&c.,  commencing  at  the  stem  ;  multiply  the  second  and  all  the 
other  even  numbered  breadths  by  four,  and  the  third  and 
all  the  other  odd  numbered  breadths  (except  the  first  and  last) 
by  two ;  to  the  sum  of  these  products  add  the  first  and  last 
breadths ;  multiply  the  whole  sum  by  one-third  of  the  common 
interval  between  the  breadths,  and  the  result  will  give  in  super- 
ficial feet  the  mean  horizontal  area  of  such  space ;  measure  the 
mean  height  of  such  space,  and  multiply  by  it  the  mean  hori- 
zontal area,  and  the  product  will  be  the  cubical  contents  of  the 
space ;  divide  this  product  by  one  hundred,  and  the  quotient 
shall  be  deemed  to  be  the  tonnage  of  such  space,  and  shall  be 
added  to  the  other  tonnage  of  the  ship  ascertained  as  aforesaid  ; 
and  if  the  ship  has  more  than  three  decks,  the  tonnag'e  of  each 
space  between  decks  above  the  tonnage  deck  shall  be  severally 
ascertained  in  manner  above  described,  and  shall  be  added  to  the 
tonnage  of  the  ship  ascertained  as  aforesaid. 

XXII.  Ships  which,  requiring  to  be  measured  for  any  purpose 
other  than  registry,  have  cargo  on  board,  and  ships  which,  requiring 
to  be  measured  for  the  purpose  of  registry,  cannot  be  measured  by 
the  rule  above  given,  shall  be  measured  by  the  following  rule,  herein- 
after called  Rule  II.  :— 

(1).  Measure  the  length  on  the  upper  deck  from  the  outside  of  the 
outer  plank  at  the  stem  to  the  aftside  of  the  stern  post,  deducting 
therefrom  the  distance  between  the  aftside  of  the  stern  post  and 
the  rabbet  of  the  stern  post  at  the  point  where  the  counter 
plank  crosses  it ;  measure  also  the  greatest  breadth  of  the  ship 
to  the  outside  of  the  outer  planking  or  wales,  and  then,  haying 
first  mnrked  on  the  outside  of  the  ship  on  both  sides  thereof  the 
height  of  the  upper  deck  at  the  ship's  sides,  girt  the  ship  at 
the  greatest  breadth  in  a  direction  perpendicular  to  the  keel 
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from  the  height  so  marked  on  the  outside  of  the  ship  on  the  one 
side  to  the  height  so  marked  on  the  other  side  by  passing  a  chain 
under  the  keel ;  to  half  the  girth  thus  taken  add  half  the  main  oh-thing  of  the 
breadth ;  square  the  sum ;  multiply  the  result  by  the  length  of  ship. 
the  ship  taken  as  aforesaid  ;  then  multiply  this  product  by  the 
factor  -0018  (eighteen  ten-thousandths)  in  the  case  of  ships  built 
of  wood,  and  by  -0021  (twenty-one  ten-thousandths)  in  the  case 
of  ships  built  of  iron,   and  the  product  shall   be   deemed  the 
register  tonnage  of  the  ship  subject  to  the  additions  and  deduc- 
tions herein-after  mentioned. 

(2.)  If  there  be  a  break,  a  poop,   or  other  close-in  space  on  the  Poop  and  other 
upper  deck,  the  tonnage  of  such  space  shall  be  ascertained  by  on  upper  deck?8 
multiplying  together  the  mean  length,  breadth,  and  depth,  of  such 
space,  and  dividing  the  product  by  100,   and  the  quotient  so 
obtained  shall  be  deemed  to  be  the  tonnage  of  such  space,  and 
shall,  subject  to  the  deduction  for  a  closed-in  space  appropriated 
to  the  crew  as  mentioned  in  Rule  I.,  be  added  to  the  tonnage  of 
the  ship  ascertained  as  aforesaid. 

XXIII.  In  every  ship  propelled  by  steam  or  other  power  requiring      BULB  nr. 
engine-room,  an  allowance  shall  be  made  for  the  space  occupied  by 
the  propelling  power,  and  the  amount  so  allowed  shall  be  deducted 
from  the  gross  tonnage  of  the  ship  ascertained  as  aforesaid,  and  the  steamers, 
remainder  shall  be  deemed  to  be  the  register  tonnage  of  such  ship  ; 
and  such  deduction  shall  be  estimated  as  "follows ;  (that  is  say,) 

(a)  As  regards  ships  propelled  by  paddle  wheels,  in  which  the  To  be  rateable  in 
tonnage  of  the  space  solely  occupied  by  and  necessary  for  the  proper  JJ^Jmew 
working  of  the  boilers  and  machinery  is  above  twenty  per  cent. 

and  under  thirty  per  cent,  of  the  gross  tonnage  of  the  ship,  such 
deduction  shall  be  thirty-seven  one-hundredths  of  such  gross 
tonnage ;  and  in  ships  propelled  by  screws,  in  which  the  tonnage 
of  such  space  is  above  thirteen  per  cent,  and  under  twenty  per 
cent,  of  such  gross  tonnage,  such  deduction  shall  be  thirty-two 
one-hundredths  of  such  gross  tonnage  : 

(b]  As  regards  all  other  ships,  the  deduction  shall,  if  the  commis-  May  be  measured 
sioners  of  customs  and  the  owner  both  agree  thereto,  be  estimated  7gh^JIl!JiiBpace 
in  the  same  manner ;  but  either  they  or  he  may  in  their  or  his  large"©3" small, 
discretion  require  the  space  to  be  measured  and  the   deduction 

estimated  accordingly ;  and  whenever  such  measurement  is  so 
required  the  deduction  shall  consist  of  the  tonnage  of  the  space 
actually  occupied  by  or  required  to  be  inclosed  for  the  proper  work- 
ing of  the  boilers  and  machinery,  with  the  addition  in  the  case  of 
ships  propelled  by  paddle  wheel's  of  one  half,  and  in  the  case  of 
ships  propelled  by  screws  of  three-fourths  of  the  tonnage  of  such 
space ;  and  the  measurement  and  use  of  such  space  shall  be 
governed  by  the  following  rules  ;  (that  is  to  say,) 

(1.)  Measure  the  mean  depth  of  the  space  from  its  crown  to  the  Modeofmea- 
ceiling  at  the  limber  strake,  measure  also  three,  or,  if  necessary, 
more  than  three  breadths  of  the  space  at  the  middle  of  its  depth, 
taking  one  of  such  measurements  at  each  end,  and  another  at  the 
middle  of  the  length  ;  take  the  mean  of  such  breadths ;  measure 
also  the  mean  length  of  the  space  between  the  foremost  and  after- 
most bulkheads  or  limits  of  its  length,  excluding  such  parts,  if 
any,  as  are  not  actually  occupied  by  or  required  for  the  proper 
working-  of  the  machinery  ;  multiply  together  these  three  dimen- 
sions of  length,  breadth,  and  depth,  and  the  product  will  be  the 
cubical  contents  of  the  space  below  the  crown  ;  then  find  the 
cubical  contents  of  the  space  or  spaces,  if  any,  above  the  crown 
aforesaid,  which  are  framed  in  for  the  machinery  or  for  the  admis- 
sion of  light  and  air,  by  multiplying  together  the  length,  depth, 
and  breadth  thereof;  add  such  'contents  to  the  cubical  contents 
of  the  space  below  the  crown  ;  divide  the  sum  by  100  ;  and  the 
result  shall  be  deemed  to  be  the  tonnage  of  the  said  space : 
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(2.)  If  any  ship  in  which  the  space  aforesaid  is  to  be  measured 
the  engines  and  boilers  are  fitted  in  separate  compartments,  the 
contents  of  each  shall  be  measured  severally  in  like  manner 
according-  to  the  above  rules,  and  the  sum  of  their  several  results 
shall  be  deemed  to  be  the  tonnage  of  the  said  space  : 

(3.)  In  the  case  of  screw  steamers  in  which  the  space  aforesaid  is 
to  be  measured,  the  contents  of  the  shaft  trunk  shall  be  added  to 
and  deemed  to  form  part  of  such  space,  and  shall  be  ascertained 
by  multiplying1  together  the  mean  length,  breadth,  and  depth  of 
the  trunk,  and  dividing  the  product  by  100  : 

(4.)  If  in  any  ship  in  which  the  space  aforesaid  is  to  be  measured, 
any  alteration  be  made  in  the  length  or  capacity  of  such  space,  or 
if  any  cabins  be  fitted  in  such  apace,  such  ship  shall  be  deemed  to 
be  a  ship  not  registered  until  remeasurement : 

(5.)  If  in  any  ship  in  which  the  space  aforesaid  is  to  be  measured, 
any  goods  or  stores  are  stowed  or  carried  in  such  space,  the  master 
and  owner  shall  each  be  liable  to  a  penalty  not  exceeding-  one 
hundred  pounds. 

XXIV.  In  ascertaining  the  tonnage  of  open  ships  the  upper  edge  of 
the  upper  strake  is  to  form  the  boundary  line  of  measurement,  and  the 
depth  shall  be  taken  from  an  athwarthship  line,  extended  from  upper 
edge  to  upper  edge  of  the  said  strake  at  each  division  of  the  length. 

XXV.  In  every  registered  British  ship  the  number  denoting  the 
register    tonnage,    ascertained  as  herein-before    directed,    and  the 
number  of  her  certificate  of  registry,  shall  be  deeply  carved  or  other- 
wise permanently  marked  on  her  main  beam,  and  shall  be  so  con- 
tinued ;  and  if  it  at  any  time  cease  to  be  so  continued,  such  ship  shall 
no  longer  be  recognized  as  a  British  ship. 

XXVI.  Whenever  the  tonnage  of  any  ship  has  been  ascertained 
and  registered  in  accordance  with  the  provisions  of  this  Act,  the  same 
shall  thenceforth  be  deemed  to  be  the  tonnage  of  such  ship,  and  be 
repeated  in  every  subsequent  registry  thereof,  unless  any  alteration  is 
made  in  the  form  or  capacity  of  such  ship,  or  unless  it  is  discovered 
that  the  tonnage  of  such  ship  has  been  erroneously  computed  ;  and  in 
either  of  such  cases  such  ship  shall  be  remeasured,  and  her  tonnage 
determined  and  registered  according  to  the  rules  herein-before  con- 
tained in  that  behalf. 

XXVII.  The  rules  for  the  measurement  of  tonnage  herein   con- 
tained shall  not  make  it   necessary  to  alter  the  present  registered 
tonnage  of  any  British  ship  registered  before  this  Act  comes   into 
operation ;  but'if  the  owner  of  any  such  ship  desires  to  have  the  same 
remeasured  according  to  such   rules,  he  may  apply  to  the  commis- 
sioners of  customs  for  the  purpose,  and  such  commissioners  shall 
thereupon,  and  on  payment  of  such  reasonable  charge  for  the  expenses 
of  remeasurement,  not  exceeding   the  sum   of  seven  shillings  and 
sixpence  for  each  transverse  section,  as  they  may  authorize,  direct 
such  remeasurement  to  be  made,  and  such  ship  shall  thereupon  be 
remeasured  according  to  such  rules  as  aforesaid,  or  according  to  such 
of  them  as  may  be  applicable  ;  and  the  number  denoting  the  register 
tonnage  shall  be  altered  accordingly. 

XXVIII.  If  it  appears  to  the  commissioners  of  customs  that  in 
any  steam  ship  measured  before  this  Act  comes  into  operation  store 
rooms  or  coal  bunkers  have  been  introduced  into  or  thrown  across 
the  engine-room,  so  that  the  deduction  from  the  tonnage  on  account 
of  the  engine-room  is  larger  than  it  ought  to  be,  the  said  commis- 
sioners may,  if    they   think   fit,  direct    such    engine-room    to     be 
remeasured' according  to  the  rules  in  force  before  this  Act  comes  into 
operation,  excluding  the  space  occupied  by  such  store  rooms  or  coal 
bunkers, 'or  may,   if  the   owners   so   desire,   cau-e  the  ship   to   be 
remeasured    according    to    the    rules    hereinbefore    contained,    and 
subject  to  the  conditions  contained  in  the  last  preceding  section  ;  and 
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after  remeasurement  the  said  commissioners  shall  cause  the  ship  to 
he  registered  anew,  or  the  registry  thereof  to  he  altered,  as  the  case 
inn y  require 

XXIX.  The  commissioners  of  customs  may,  with  the  sanction  of  officers  may  te 
the  treasury,  appoint  such  person  to  superintend  the  survey  and  ad-  reXuSns^mado 
measurement  of  ships  as  they  think  fit;  and  may,  with  the  approval  for  measurement 
of  the  Board  of  Trade,  make  such  regulations  for  that  purpose  as  of  shiPs' 
may  be  necessary;  and  also,  with  the  like  approval,  make  such  modi- 
fications and  alterations  as  from  time  to  time  hecome  necessary  in 
the  tonnage  rules  hereby  subscribed,  in  order  to  the  more  accurate 
and  uniform  application  thereof,  and  the  effectual  carrying  out  of 
the  principle  of  admeasurement  therein  adopted. 


Registry  of  British  Ships.  Registry  of 

British  ship*. 

XXX.  The  following  persons  are  required  to  register  British  ships,  Regist~of 
and  shall  be  deemed  registrars  for  the  purposes  of  this  Act;  (that  is  British  ships, 
to  say,) 

(1.)  At  any  port  or  other  place  in  the  United  Kingdom  or  Isle  of 
Man  approved  by  the  commissioners  of  customs  for  the  registry 
of  ships,  the  collector,  comptroller,  or  other  principal  officer  of 
customs  for  the  time  being  : 

(2.)  In  the  Islands  of  Guernsey  and  Jersey,  the  principal  officers  of 
her  Majesty's  customs,  together  with  the  governor,  lieutenant- 
governor,  or  other  person  administering  the  government  of  such 
islands  respectively  : 

(3.)  In  Malta,  Gibraltar,  and  Heligoland,  the  governor,  lieutenant- 
governor,  or  other  person  administering  the  government  of  such 
places  respectively  : 

(4.)  At  any  port  or  place  so  approved  as  aforesaid  within  the  limits 
of  the  charter  but  not  under  the  government  of  the  East  India 
Company,  and  at  which  no  custom-house  is  established,  the  col- 
lector of  duties,  together  with  the  governor,  lieutenant-governor, 
or  other  person  administering  the  government : 

(5.)  At  the  ports  of  Calcutta,  Madras,  and  Bombay,  the  Master 
attendants,  and  at  any  other  port  or  place  so  approved  as  afore- 
said within  the  limits  of  the  charter  and  under  the  government 
of  the  East  India  Company,  the  collector  of  duties,  or  any  other 
person  of  six  years'  standing  in  the  civil  service  of  the  said  com- 
pany, who  is  appointed  by  any  of  the  governments  of  the  said 
company  to  act  for  this  purpose : 

(0.)  At  every  other  port  or  place  so  approved  as  aforesaid  within 
her  Majesty's  dominions  abroad,  the  collector,  comptroller,  or 
other  principal  officer  of  customs  or  of  navigation  laws  ;  or  if 
there  is  no  such  officer  resident  at  such  port  or  place,  the 
g-overnor,  lieutenant-governor,  or  other  person  administering 
the  government  of  the  possession  in  which  such  port  or  place  is 
situate. 

XXXI.  The  governor,  lieutenant-governor,  or   other  person  ad- substitution  of 
ministering  the  government   in  any  British  possession  where   any  governor  abroad 
ship  is  registered  under  the  authority  of  this  Act,  shall,  with  regard  JSJS'JfJ^ 
to  the  performance  of  any  act  or  thing  relating  to  the  registry  of  toms,  and  of  con- 
a  ship  or  of  any  interest  therein,   be  considered  in  all  respects  as  sui  for  justice, 
occupying   the   place   of   the  commissioners  of  customs  ;  and  any 

British  consular  officer  shall,  in  any  place  where  there  is  no  justice 
of  the  peace,  be  authorized  to  take  any  declaration  hereby  required 
or  permitted  to  be  made  in  the  presence  of  a  justice  of  the 
peace. 

XXXII.  Every  registrar  shall  keep  a  book,  to  be  called  "  The  Registrar  to  keep 
Register  Book, "and  enter  therein  the  particulars  herein-after  required  register  books. 
to  be  registered. 
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XXXIII.  The  port  or  place  at  which  any  British  ship  is  registered 
for  the  time  being  shall  be  considered  her  port  of  registry  or  the  port 
to  which  she  belongs. 

XXXIV.  The  following  rules  shall  be  observed  with  respect  to  the 
names  of  British  registered  ships  ;    (that  is  to  say,) 

(1.)  Before  registry,  the  name  of  each  ship  and  of  the  port  to  which 
she  belongs  shall  be  painted  on  a  conspicuous  part  of  her  stern 
on  a  dark  ground  in  white  or  yellow  letters  of  a  length  not  less 
than  four  inches  . 

(2.)  No  change  shall  be  made  in  the  name  of  any  registered 
ship  : 

(3.)  No  concealment,  absence,  or  avoidable  obliteration  of  the 
above  name  shall  be  permitted,  except  for  the  purpose  of  escap- 
ing capture  by  an  enemy  : 

(4.)  The  ship  shall  not  be  described  by  or  with  the  knowledge  of 
the  owner  or  master,  by  any  name  other  than  the  one  by  which 
she  is  registered. 

And  for  every  breach  of  the  above  rules,  or  any  of  them,  the  owner 
and  master  shall  each  incur  a  penalty  not  exceeding  one  hundred 
pounds. 

XXXV.  Every  application  for  the  registry  of  a  ship  shall  in  the 
case  of  individuals  be  made  by  the  person  requiring  to  be  registered 
as  owner,  or  by  some  one  or  more  of  such  persons  if  more  than  one, 
or  by  his  or  their  duly  authorized  agent,  and  in  the  case  of  bodies 
corporate   by  their  duly  authorized  agent;  the  authority  of  such 
agent,  if  appointed  by  'individuals,  to  be  testified  by  some  writing 
under  the   hands  of    the  appointers,    and  if  appointed  by  a  body 
corporate,  by  some  instrument  under  the  common  seal  of  such  body 
corporate. 

XXXVI.  Before  registry,  the  ship  shall  be  surveyed  by  a  person 
duly  appointed  under  this  Act  ;    and  such  surveyor  shall  grant  a 
certificate  in  the  form  marked  A.  in  the  schedule  hereto,  specifying 
her  tonnage,  build,  and  such  other  particulars  descriptive   of  the 
identity  of  the  ship  as  may  from  time  to  time  be  required  by  the 
Board  of  Trade  ;  and  such  certificate  shall  be  delivered  to  the  regis- 
trar before  registry. 

XXXVII.  The  following  rules  shall  be  observed  with  respect  to 
book.68  in  reglster  entries  in  the  register  book  ;  (that  is  to  say,) 

(1.)  The  property  in  a  ship  shall  be  divided  into  sixty-  four 
shares  : 

(2.)  Subject  to  the  provisions  with  respect  to  joint  owners  or  owners 
by  transmission  hereinafter  contained,  not  more  than  thirty-two 
individuals  shall  be  entitled  to  be  registered  at  the  same  time 
as  owners  of  any  one  ship  ;  but  this  rule  shall  not  affect  the 
beneficial  title  of  any  number  of  persons  or  of  any  company 
represented  by  or  claiming  under  or  through  any  registered 
owner  or  joint  owner. 

(3.)  No  person  shall  be  entitled  to  be  registered  as  owner  of  any 
fractional  part  of  a  share  in  a  ship  ;  but  any  number  of  persons, 
not  exceeding  five,  may  be  registered  as  joint  owners  of  a  ship  or 
of  a  share  or  shares  therein  : 

4.)  Joint  owners  shall  be  considered  as  constituting  one  person 
only  as  regards  the  foregoing  rule  relating  to  the  number  of 
persons  entitled  to  be  registered  as  owners,  and  shall  not  be 
entitled  to  dispose  in  severally  of  any  interest  in  any  ship  or 
in  any  share  or  shares  therein  in  respect  of  which  they  are 
registered  : 

(5.)  .A  body  corporate  may  be  registered  as  owner  by  its  corporate 

name  : 

Declaration  of  XXXVIII.  No  person  shall  be  entitled  to  be  registered  as  owner 
ownership  by  of  a  ship  or  any  share  therein  until  he  has  made  and  subscribed  a 
individual  owner,  declaration  in  the  form  marked  B.  in  the  schedule  hereto,  referring 


Rules  as  to 
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to  the  ship  as  described  in  the  certificate  of  the  surveyor,  and  con- 
taining1 the  following-  particulars ;  (that  is  to  say,) 

(1.)  A  statement  of  his  qualification  to  be  an  owner  of  a  share  in  a 

British  ship  : 

(2.)  A  statement  of  the  time  when  and  the  place  where  such  ship 
was  built,  or  (if  the  ship  is  foreign-built,  and  the  time  and  place 
of  building  not  known,)  a  statement  that  she  is  foreign-built, 
and  that  he  does  not  know  the  time  or  place  of  her  building ; 
and  in  addition  thereto,  in  the  case  of  a  foreign  ship,  a  statement 
of  her  foreign  name,  or  (in  the  case  of  a  ship  condemned)  a 
statement  of  the  time,  place,  and  court  at  and  by  which  she  was 
condemned : 

(3.)  A  statement  of  the  name  of  the  master  : 
(4.)  A  statement  of  the  number  of  shares  in  such  ship  of  which  he 

is  entitled  to  be  registered  as  owner : 

(5.)  A  denial  that,  to  the  best  of  his  knowledge  and  belief,  any 
unqualified  person  or  body  of  persons  is  entitled  as  owne'r 
to  any  legal  or  beneficial  interest  in  such  ship  or  any  share 
therein : 

The  above  declaration  of  ownership  shall  be  made  and  subscribed  in 
the  presence  of  the  registrar  if  the  declarant  reside  within  five  miles 
of  the  custom-house  of  the  port  of  registry,  but  if  beyond  that 
distance  in  the  presence  of  any  registrar  or  of  any  justice  of  the 
peace. 

XXXIX.  Xo  body  corporate  shall  be  entitled  to  be  registered  as  Declaration  of 
owner  of  a  ship  or  of  any  share  therein  until  the  secretary  or  other  b^dy  Corporate 
duly  appointed  public  officer  of  such  body  corporate  has  made  and 
subscribed  in  the  presence  of  the  registrar  of  the  port  of  registry  a 
declaration  in  the  form  marked  C.  in  the  schedule  hereto,  referring  to 
the  ship  as  described  in  the  certificate  of  the  surveyor,  and  containing 
the  following  particulars  ;  (that  is  to  say,) 

(1.)  A  statement  of  such  circumstances  of  the  constitution  and 
business  of  such  body  corporate  as  prove  it  to  be  qualified  to  own 
a  British  ship  : 

(2.)  A  statement  of  the  time  when  and  the  place  where  such  ship 
was  built,  or  (if  the  ship  is  foreign-built,  and  the  time  and  place 
of  building  unknown,)  a  statement  that  she  is  foreign-built,  and 
that  he  does  not  know  the  time  or  place  of  her  building  ;  and,  in 
addition  thereto,  in  the  case  of  a  foreign  ship,  a  statement  of  her 
foreign  name,  or  (in  the  case  of  a  ship  condemned)  a  statement 
Aof  the  time,  place,  and  court  at  and  by  which  she  was  con- 
demned : 

(3.)  A  statement  of  the  name  of  the  master : 
(4.)  A  statement  of  the  number  of  shares  in  such  ship  of  which 

such  body  corporate  is  owner : 

(5.)  A  denial  that,  to  the  best  of  his  knowledge  and  belief,  any 
unqualified  person  or  body  of  persons  is  entitled  as  owner  to  any 
legal  or  beneficial  interest  in  such  ship  or  any  share  therein. 
XL.  Upon  the  first  registry  of  a  ship  there  shall,  in  addition  to  the  Evidence  to  be 
declaration  of  ownership,  be  produced  the  following  evidence  ;  (that  produced  en 
is  to  say,)  * 

(I.)  In  the  case  of  a  British-built  ship,  a  certificate  (which  the 
builder  is  hereby  required  to  grant  under  his  hand)  containing  a 
true  account  of  the  proper  denomination  and  of  the  tonnage  of 
such  ship  as  estimated  by  him,  and  of  the  time  when  and  ot  the 
place  where  such  ship  was  built,  together  with  the  name  of  the 
party  (if  any)  on  whose  account  he  has  built  the  same,  and,  if 
any  sale  or  sales  have  taken  place,  the  bill  or  bills  of  sale  under 
which  the  ship  or  share  therein  has  become  vested  in  the  party 
requiring  to  be  registered  as  owner  : 

(2.)  In  the  case  of  a  foreign-built  ship,  the  same  evidence  as  in  the 
case  of  a   British-built  ship,  unless  the  person  requiring   to  be 
x  x  2 
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registered  as  owner,  or,  in  the  case  of  a  body  corporate,  the  duly 
appointed  officer,  declares  that  the  time  or  place  of  her  building 
is  unknown,  or  that  the  builder's  certificate  cannot  be  procured, 
in  which  case  there  shall  be  required  only  the  bill  or  bills  of  sale 
under  which  the  ship  or  share  therein  became  vested  in  the  party 
requiring  to  be  registered  as  owner  thereof: 
(3.)  In  the  case  of  a  ship  condemned  by  any  competent  court,  an 

official  copy  of  the  condemnation  of  such  ship. 
XLI.  If  any  builder  wilfully  makes  a  false  statement  in  any  cer- 
tificate hereby  required  to  be  granted  by  him  he  shall  for  every  such 
offence  incur  a  penalty  not  exceeding  one  hundred  pounds. 

XLII.  As  soon  as  the  foregoing  requisites  to  the  due  registry  of  a 
ship  have  been  complied  with,  the  registrar  shall  enter  in  the 
register  book  the  following  particulars  relating  to  such  ship  ;  (that  is 
to  say,) 

(!.')  The  name  of  the  ship  and  of  the  port  to  which  she  belongs  : 
(2.)  The  details  as  to  her  tonnage,  build,  and  description,  com- 
prised in  the  certificate  herein-before  directed  to  be  given  by  the 
surveyor : 

(3.)  The  several  particulars  as  to  her  origin  stated  in  the  declara- 
tion or  declarations  of  ownership  : 

(4.)  The  names  and  descriptions  of  her  registered  owner  or  owners, 
and  if  there  is  more  than  one  such  owner,  the  proportions  in 
which  they  are  interested  in  such  ship. 

XLIII.  No  notice  of  any  trust,  express,  implied,  or  constructive, 
shall  be  entered  in  the  register  book,  or  receivable  by  the  registrar ; 
and  subject  to  any  rights  and  powers  appearing  by  the  register  book 
to  be  vested  in  any  other  party,  the  registered  owner  of  any  ship  or 
share  therein  shall  have  power  absolutely  to  dispose  in  manner  herein- 
after mentioned  of  such  ship  or  share,  and  to  give  effectual  receipts 
for  any  money  paid  or  advanced  by  way  of  consideration. 

Certificate  of  Registry. 

XLIV.  Upon  the  completion  of  the  registry  of  any  ship  the  regis- 
trar shall  grant  a  certificate  of  registry  in  the  form  marked  D.  in  this 
schedule  hereto,  comprising  the  following  particulars ;  (that  is  to 

(1.)  The  name  of  the  ship  and  of  the  port  to  which  she  belongs  : 
(2.)  The  details  as  to  her  tonnage,  build,  and  description  com- 
prised in  the  certificate  herein-before  directed  to  be  given  by  the 
surveyor : 

(3.)  The  name  of  her  master: 
(4.)  The  several  particulars  as  to  her  origin  stated  in  the  declaration 

or  declarations  of  ownership  : 

(5.)  The  names  and  descriptions  of  her  registered  owner  or  owners, 
and  if  there  is  more  than  one  such  owner,  the  proportions  in 
which  they  are  respectively  interested,  endorsed  upon  such  cer- 
tificate. 

Change  of  owners  XLV.  Whenever  any  change  takes  place  in  the  registered  owner- 
ship of  any  ship,  then,  if  such  change  occurs  at  a  time  when  the 
ship  is  at  her  port  of  registry,  the  master  shall  forthwith  deliver  the 
certificate  of  registry  to  the  registrar,  and  he  shall  endorse  thereon 
a  memorandum  of  such  change  ;  but  if  such  change  occurs  during 
the  absence  of  the  ship  from  her  port  of  reg'stry,  then  upon  her 
first  return  to  such  port  the  master  shall  deliver  the  certificate  of 
reg^tr}'  to  the  registrar,  and  he  shall  endorse  thereon  a  like  memo- 
randum of  the  change ;  or  if  she  previously  arrives  at  any  port 
where  there  is  a  British  registrar,  such  registrar  shall,  upon  being 
advised  by  the  registrar  of  her  port  of  registry  of  the  change  having 
taken  place,  endorse  a  like  memorandum  thereof  on  the  certificate 
of  registry,  and  may  for  that  purpose  require  the  certificate  to  be 
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delivered  to  him  so  that  the  ship  be  not  thereby  detained ;  and  any 
master  who  fails  to  deliver  to  the  registrar  the  certificate  of  registry 
as  hereinbefore  required  shall  incur  a  penalty  not  exceeding-  one 
hundred  pounds. 

XLVI.  Whenever  the  master  of  any  British  registered  ship   is  change  of  master 
changed  the  following  persons,  that  is  to  say,  if  such  change  is  made  to  be  endorsed 
in  consequence  of  the  sentence   of  any  naval  court,  the  presiding  °e!^set'tlfi('ate  of 
officer  of  such  court,  but  if  the  change  takes  place  from  any  other 
cause,  the  registrar,  or  if  there  is  no  registrar  the  British  consular 
officer  resident  at  the   port   where   such    change  takes  place,  shall 
endorse  on  the  certificate  of  registry  a  memorandum  of  such  change, 
and  subscribe  his  name  to  such  endorsement,  and  forthwith  report 
the  change  of  masters  to  the  commissioners  of  customs  in  London  ; 
and  the  officers  of  customs  at  any  port  situate  within  her  Majesty's 
dominions  may  refuse  to  admit  any  person  to  do  any  act  at  such  port 
as  master  of   any  British   ship,    unless  his  name  is  inserted   in  or 
endorsed  upon  the  certificate  of  registry  of  such  ship  as  the  last 
appointed  master  thereof. 

XLVII.  The  registrar  may,   with   the  sanction  of  the  commis-  Power  to  jrrant 
sioners   of  customs,  upon   the   delivery   up   to  him  of  the  former  new  certificate, 
certificate  of  registry,  grant  a  new  certificate  in  the  place  of  the  one 
so  delivered  up 

XLYIII.  In  the  event  of  the  certificate  of  regishy  of  any  ship  Provision  in  case 
being  mislaid,  lost,  or  destroyed,  if  such  event  occurs  at  any  port  °^ss  of  certifi" 
in  the  United  Kingdom,  the  ship  being  registered  in  the  United  Ca 
Kingdom,  or  at  any  port  in  any  British  possession,  the  ship  being 
registered  in  the  same  British  possession,  then  the  registrar  of  her 
port  of  registry  shall  grant  a  new  certificate  of  registry  in  lieu  of 
and  as  a  substitute  for  her  original  certificate  of  reaistry;  but  if  such 
event  occurs  elsewhere,  the  master  or  some  other  person  having 
knowledge  of  the  circumstances  shall  make  a  declaration  before  the 
registrar  of  any  port  having  a  British  registrar  at  which  such  ship  is 
at  the  time  or  first  arrives  after  such  mislaying,  loss,  or  destruction  j 
and  such  declaration  shall  state  the  facts  of  the  case,  and  the  names 
and  descriptions  of  the  registered  owners  of  such  ship,  to  the  best  of 
the  declarant's  knowledge  and  belief;  arid  the  registrar  shall  there- 
upon grant  a  provisional  certificate  as  near  to  the  form  appointed 
by  this  Act  as  circumstances  permit,  and  shall  insert  therein  a 
statement  of  the  circumstances  under  which  such  provisional  certifi- 
cate is  granted. 

XLIX.  Every  such  provisional  certificate  shall,  within  ten  days  Provisional 
after  the  first  subsequent  arrival  of  the  ship  at  her  port  of  discharge  delivered6 up,  * 
in  the  United  Kingdom,  if  registered  in  the  United   Kingdom,  or  if 
registered  elsewhere,  at  her  port  of  discharge  in  the  British  possession 
within  which  her  port  of  registry  is  situate,  be  delivered  up  to  the 
registrar  thereof,  who  shall  thereupon  grant  a  new  one,  as  near  to  the 
form  appointed  by  this  Act  as  circumstances  permit;  and  if  the  master 
neglects  to  deliver  up  such  certificate  within  such  time,  he  shall  incur 
a  penalty  not  exceeding  fifty  pounds. 

L.  The  certificate  of  registry  shall  be  used  only  for  the  lawful  Custody  of 
navigation  of  the   ship,  and  shall  not   be  subject  to   detention   by  ce 
reason  of  any  title,  lien,  charge,  or  interest  whatsoever,  which  any 
owner,  mortgagee,  or  other  person  may  have  or  claim   to  have  on 
or  in  the  ship  described  in  such  certificate ;    and  if  any  person  what-  Delivery  of 
ever,  whether  interested  or  not  in  the  ship,  refuses  on  request  to  certificate  may  be 
deliver  up  such  certificate  when  in  his  possession  or  under  his  control  requir 
to  the  person  for  the  time  being  entitled  to  the  custody  thereof  for  the 
purposes  of  such  lawful  navigation   as  aforesaid,  or  to  any  registrar, 
officer  of  the  customs,  or  other  person  legally  entitled  to  require  such 
delivery,  it  shall  be  lawful  for  any  justice,  by  warrant  under  his  hand 
and   seal,    or  for  any  court   capable  of  taking  cognizance  of  such 
matter,  to  cause  the  person  so  refusing  to  appear  before  him  and  to  be 
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examined  touching-  such  refusal;  and  unless  it  is  proved  to  the 
satisfaction  of  such  justice  or  court  that  there  was  reasonable  cause 
for  such  refusal,  the  offender  shall  incur  a  penalty  not  exceeding  one 
hundred  pounds  ;  but  if  it  is  made  to  appear  to  such  justice  or  court 
that  the  certificate  is  lost,  the  party  complained  of  shall  be  discharged, 
and  such  justice  or  court  shall  thereupon  certify  that  the  certificate 
of  registry  is  lost. 

Mode  of  proceed-  ^-  If  the  person  charged  with  such  detainer  or  refusal  is  proved 
ing,  if  detaining  to  have  absconded,  so  that  the  warrant  of  the  justice  or  process  of  the 
court  cannot  be  served  upon  him,  or  if  he  persist  in  his  refusal  to 
deliver  the  certificate,  such  justice  or  court  shall  certify  the  fact,  and 
the  same  proceedings  may  then  be  taken  as  in  the  case  of  a  certificate 
of  registry  mislaid,  lost,  or  destroyed,  or  as  near  thereto  as  circum- 
stances permit. 

'  If  the  master  or  owner  of  any  ship  uses  or  attempts  to  use 
improper  certifi-  for  the  navigation  of  such  ship  a  certificate  of  registry  not  legally 
granted  in  respect  of  such  ship,  he  shall  be  guilty  of  a  misdemeanor, 
and  it  shall  be  lawful  for  any  commissioned  officer  on  full  pay  in  the 
military  or  naval  service  of  her  Majesty,  or  any  British  officer  of 
customs,  or  any  British  consular  officer,  to  seize  or  detain  such  ship, 
and  to  bring  her  for  adjudication  before  the  High  Court  of  Admiralty 
in  England  or  Ireland,  or  any  court  having  Admiralty  jurisdiction 
in  her  Majesty's  dominions ;  and  if  such  court  is  of  opinion  that 
such  use  or  attempt  at  use  has  taken  place,  it  shall  pronounce  such 
ship,  with  her  tackle,  apparel,  and  furniture,  to  be  forfeited  to  her 
Majesty,  and  may  award  such  portion  of  the  proceeds  arising  from 
the  sale  of  such  ship  as  it  may  think  just  to  the  officer  so  bringing  in 
the  same  for  adjudication. 

LI  II.  If  any  registered  ship  is  either  actually  or  constructively 
lost,  taken  by  the  enemy,  burnt,  or  broken  up,  or  if  by  reason  of  a 
transfer  to  any  persons  not  qualified  to  be  owners  of  British  ships,  or 
of  any  other  matter  or  thing,  any  such  ship  as  aforesaid  ceases  to  be 
a  British  ship,  every  person  who  at  the  time  of  the  occurrence  of  any 
of  the  aforesaid  events  owns  such  ship  or  any  share  therein  shall, 
immediately  upon  obtaining  knowledge  of  any  such  occurrence,  if  no 
notice  thereof  has  already  been  given  to  the  registrar  at  the  port  of 
registry  of  such  ship,  give  such  notice  to  him,  and  he  shall  make  an 
entry  thereof  in  his  registry  book  ;  and,  except  in  cases  where  the 
certificate  or  registry  is  lost  or  destroyed,  the  master  of  every  ship  so 
circumstanced  as  aforesaid  shall  immediately,  if  such  event  occurs  in 
port,  but  if  the  same  occurs  elsewhere,  then  within  ten  days  after  his 
arrival  in  port,  deliver  the  certificate  of  registry  of  such  ship  to  the 
registrar,  or,  if  there  be  no  registrar,  to  the  British  consular  officer 
at  such  port,  and  such  registrar  if  he  is  not  himself  the  registrar  of 
her  port  of  registry,  or  such  British  consular  officer,  shall  forthwith 
forward  the  certificate  so  delivered  to  him  to  the  registrar  of  the  port 
of  registry  of  the  ship ;  and  every  owner  and  master  who  without 
reasonable  cause  makes  default  in  obeying  the  provisions  of  this 
section  shall,  for  each  offence,  incur  a  penalty  not  exceeding  one 
hundred  pounds. 

LIV.  If  any  ship  becomes  the  property  of  persons  qualified  to  be 
d  owners  °?  British  ships  at  any  foreign  port,  the  British  consular 
owners  officer  resident  at  such  port  may  grant  the  master  of  such  ship  upon 
at  foreign  port,     his  application,  a  provisional  certificate  stating, — 

The  name  of  the  ship ; 

The  time  and  place  of  her  purchase,  and  the  names  of  her  pur- 
chasers ; 

The  name  of  her  master ; 

The  best  particulars  as  to  her  tonnage,  build,  and  description  that 

he  is  able  to  obtain  ; 

and  he  shall  forward  a  copy  of  such  certificate,  at  the  first  conve- 
nient opportunity,  to  the  commissioners  of  customs  in  London  :  the 


Certificate  of 
ship  lost,  or 
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British,  to  be 
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Provisional  cer- 
tificate for  ship 
beco 
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certificate  so  granted  shall  possess  the  same  force  as  a  certificate  of 
registry  until  the  expiration  of  six  months,  or  until  such  earlier  time 
as  the  ship  arrives  at  some  port  where  there  is  a  British  registrar;  but 
upon  the  expiration  of  such  period,  or  upon  arrival  at  such  port,  shall 
be  void  to  all  intents. 

Transfers  and  Transmissions.  Trantfen  and 

LV.  A  registered  ship  or  any  share  therein,  when  disposed  of  to    Transmistion*' 
persons  qualified  to  be  owners  of  British  ships,  shall  be  transferred  Transfer  of  ships 
by  bill  of  sale  ;    and  such  bill  of  sale  shall  contain  such  description  of  or  shares  thcreiiu 
the  ship  as  is  contained  in  the  certificate  of  the  surveyor,  or  such 
other  description  as  may  be  sufficient  to  identify  the  ship  to  the  satis- 
faction of  the  registrar,  and  shall  be  according-  to  the  form  marked  E. 
in  the  schedule  hereto,  or  as  near  thereto  as  circumstances  permit,  and 
shall  be  executed  by  the  transferrer  in  the  presence  of  and  be  attested 
by  one  or  more  witnesses. 

LVI.  No  individual  shall  be  entitled  to  be  registered  as  transferee  Declaration  to  be 
of  a  ship  or  any  share  therein  until  he  has  made  a  declaration  in  the  ma(le  by  trans- 
form marked  E.  in  the  schedule  hereto,  stating  his  qualification  to  be  fenve< 
registered  as  owner  of  a  share  in  a  British  ship,  and  containing  a 
denial  similar  to  the  denial  hereinbefore  required  to  be  contained 
in  a  declaration  of  ownership  by  an  original  owner ;  and  no  body 
corporate  shall  be  entitled  to  be  registered  as  transferree  of  a  ship  or 
any  share  therein  until  the  secretary  or  other  duly  appointed  public 
officer  of  such  body  corporate  has  made  a  declaration  in  the  form 
marked  G.  in  the  schedule  thereto,  stating  the  name  of  such  body 
corporate,  and  such  circumstances  of  its  constitution  and  business  as 
niuy  prove  it  to  be  qualified  to  own  a  British  ship,  and  containing  a 
denial  similar  to  the  denial  hereinbefore  required  to  be  contained  in 
a  declaration  of  ownership  made  on  behalf  of  a  body  corporate  :  in 
the  case  of  an  individual,  the  above  declaration  shall  be  made,  if  he 
reside  within  five  miles  of  the  custom-house  of  the  port  of  registry, 
in  the  presence  of  the  registrar,  but  if  beyond  that  distance  in  the 
presence  of  any  registrar  or  of  any  justice  o'f  the  peace  :  in  the  case  of 
a  body  corporate,  the  declaration  shall  be  made  in  the  presence  of  the 
registrar  of  the  port  of  registry. 

LVII.  Every  bill  of  sale  for  the  transfer  of  any  registered  ship,  or  Registration  of 
of  any  share  therein,  when  duly  executed,  shall  be  produced  to  the  transfer, 
registrar  of  the  port  at  which  the  ship  is  registered,  together  with  the 
declaration  hereinbefore  required  to  be  made  by  a  transferree ;  and 
the  registrar  shall  thereupon  enter  in  the  register  book  the  name  of 
the  transferree  as  owner  of  the  ship  or  share  comprised  in  such  bill  of 
sale,  and  shall  endorse  on  the  bill  of  sale  the  fact  of  such  entry  having 
been  made,  with  the  date  and  hour  thereof;  and  all  bills  of  sale  of 
any  shin  or  shares  in  a  ship  shall  be  entered  in  the  register  book  in  the 
order  of  their  production  to  the  registrar. 

LVIII.  If  the  property  in  any  ship  or  in  any  share  therein  becomes  Transmission  of 
transmitted  in  consequence  of  the  death  or  bankruptcy  or  insolvency  shares  bJ  death» 
of  any  registered  owner,  or  in  consequence  of  the  marriage  of  any 
female  registered  owner,  or  by  any  lawful  means  other  than  by  a 
transfer  according  to  the  provisions  of  this  Act,  such  transmission 
shall  be  authenticated  by  a  declaration  of  the  person  to  whom  such 
property  has  been  transmitted,  made  in  the  form  marked  H.  in  the 
schedule  hereto,  and  containing1  the  several  statements  hereinbefore 
required  to  be  contained  in  the  declaration  of  a  transferree,  or  as 
near  thereto  as  circumstances  permit,  and,  in  addition,  a  statement 
describing  the  manner  in  which  and  the  party  to  whom  such  property 
has  been  transmitted;  and  such  declaration  shall  be  made  and  sub- 
scribed, if  the  declarant  resides  at  or  within  five  miles  of  the  custom- 
house of  the  port  of  registry,  in  the  presence  of  the  registrar,  but  if 
bf  \<>iid  th.it  distance  in  the  presence  of  any  registrar  or  of  any  justice 
of  the  peace. 


XXXV111 


Appendix. 


Proof  of  trans- 


fill,  or  on 
testacy. 


Registration  of 

fransmitted 

share. 


LIX  If  such  transmission  has  taken  place  by  virtue  of  the  bank- 
rupt™ marriage"  ruPtcJ  or  insolvency  of  any  registered  owner,  the  said  declaration 
shall  'be  accompanied  by  such  evidence  as  may  for  the  time  being-  be 
receivable  in  courts  of  justice  as  proof  of  the  title  of  parties  claiming1 
under  any  bankruptcy'  or  insolvency ;  and  if  such  transmission  has 
taken  place  by  virtue  of  the  marriag'e  of  a  female  owner,  the  said 
declaration  shall  be  accompanied  by  a  copy  of  the  register  of  such 
marriage  or  other  legal  evidence  of  the  celebration  thereof,  and  shall 
declare"  the  identity  of  the  said  female  owner  ;  and  if  such  transmis- 
sion has  taken  place  by  virtue  of  any  testamentary  instrument  or  by 
intestacy,  then  in  England,  Wales,  and  Ireland  the  said  declaration 
shall  be  accompanied  by  the  probate  of  the  will  or  the  letters  of 
administration  or  an  official  extract  therefrom,  and  in  Scotland  or  in 
any  British  possession  by  the  will  or  any  copy  thereof  that  may  be 
evidence  by  the  laws  of  Scotland  or  of  such  possession,  or  by  letters 
of  administration  or  any  copy  thereof  or  by  such  other  document  as 
may  by  the  laws  of  Scotland  or  of  such  possession  be  receivable  in  the 
courts  of  judicature  thereof  as  proof  of  the  person  entitled  upon  an 
intestacy. 

LX.  The  registrar,  upon  the  receipt  of  such  declaration  so  accom- 
panied as  aforesaid,  shall  enter  the  name  of  the  person  or  persons 
entitled  under  such  transmission  in  the  register  book  as  owner  or 
owners  of  the  ship  or  share  therein  in  respect  of  which  such  trans- 
mission has  taken  place;  and  such  persons,  if  more  than  one,  shall, 
however  numerous,  be  considered  as  one  person  only  as  regards  the 
rule  hereinbefore  contained  relating  to  the  number  of  persons  entitled 
to  be  registered  as  owners. 

LXI.  Of  the  documents  hereby  required  to  be  produced  to  the 
registrar  he  shall  retain  in  his  possession  the  following ;  that  is  to  say, 
the  surveyor's  certificate,  the  builder's  certificate,  the  copy  of  the  con- 
demnation, and  all  declarations  of  ownership. 

LXI  I.  Whenever  any  property  in  a  ship  or  share  in  a  ship  becomes 
vested  by  transmission  on  the  death  of  any  owner,  or  on  the  marriage 
may  apply*  to*0"  °f  ariy  female  owner,  in  any  person  not  qualified  to  be  the  owner  of 
Court  for  sale  of  British  ships,  it  shall  be  lawful,  if  such  ship  is  registered  in  England 
8h'P-  or  Ireland  for  the  Court  of  Chancery,  if  in  Scotland  for  the  Court  of 

Session,  or  if  in  any  British  possession  for  any  court  possessing  the 
principal  civil  jurisdiction  within  such  possession,  upon  an  application 
made  by  or  on  behalf  of  such  unqualified  person,  to  order  a  sale  to  be 
made  of  the  property  so  transmitted,  and  to  direct  the  proceeds  of 
such  sale,  after  deducting  the  expenses  thereof,  to  be  paid  to  the 
person  entitled  under  such  transmission,  or  otherwise  as  the  court 
may  direct ;  and  it  shall  be  in  the  discretion  of  any  such  court  as 
aforesaid  to  make  or  refuse  any  such  order  for  sale,  and  to  annex 
thereto  any  terms  or  conditions,  and  to  require  any  evidence  in  sup- 
port of  such  application  it  may  think  lit,  and  generally  to  act  in  the 
premises  in  such  manner  as  the  justice  of  the  case  requires. 

Order  to  be  made      LXIII.  Every  order  for  a  sale  made  by  such  court  as  aforesaid 
by  Court.  shall  contain  a  declaration  vesting  the  right  to  transfer  the  ship  or 

share  so  to  be  sold  in  some  person  or  persons  named  by  the  court, 
and  such  nominee  or  nominees  shall  thereupon  be  entitled  to  transfer 
such  ship  or  share  in  the  same  manner,  and  to  the  same  extent,  as  if 
he  or  they  were  the  registered  owner  or  owners  of  the  same ;  and 
every  registrar  shall  obey  the  requisition  of  such  nominee  or  nominees 
as  aforesaid  in  respect  of  any  transfer  to  the  same  extent  as  he  would 
be  compellable  to  obey  the  requisition  of  any  registered  owner  or 
owners  of  such  ship  or  share. 

Limit  of  time  for      LXIV.  Every  such  application  as  aforesaid  for  sale  shall  be  made 

application.         within  four  weeks  after  the  occurrence  of  the  event  on  which  such 

transmission  has  taken  place,  or  within  such  further  time  as  such  court 

as  aforesaid  may  allow,  such  time  not  in  any  case  to  exceed  the  space 

of  one  year  from  the  date  of  such  occurrence  as  aforesaid  ;  and  in  the 
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event  of  such  application  being-  made  within  such  period  as  afore- 
said, or  of  such  court  refusing'  to  accede  thereto,  the  ship  or  share  so 
transmitted  shall  thereupon  he  forfeited  in  manner  herein-after 
directed  with  respect  to  interests  acquired  by  unqualified  owners  in 
ships  using  a  British  flag*  and  assuming  the  British  character. 

LXV.  It  shall  be  lawful  in  England  or  Ireland  for  the  Court  of  Power  of  Courts 
Chancery,  in  Scotland  for  the  Court  of  Session,  in  any  British  posses-  to  prohibit 
>.:nn  for  any  court  possessing"  the  principal  civil  jurisdiction  within  tr!  ers* 
Mich  possession,  without  prejudice  to  the  exercise  of  any  other  power 
such  court  may  possess,  upon  the  summary  application  of  any 
interested  person,  made  either  by  petition  or  otherwise,  and  either  ex 
jHirtfi  or  upon  service  of  notice  on  any  other  person,  as  the  court  may 
direct,  to  issue  an  order  prohibiting"  for  a  time  to  be  named  in  such 
order  any  dealing-  with  such  ship  or  share ;  and  it  shall  be  in  the 
direction^of  such  court  to  make  or  refuse  any  such  order,  and  to 
annex  thereto  any  terms  or  conditions  it  may  think  fit,  and  to  dis- 
charge such  order  when  granted  with  or  without  cost,  and  generally 
to  act  in  the  premises  in  such  manner  as  the  justice  of  the  case 
requires  ;  and  every  registrar,  without  being  made  a  party  to  the 
proceeding's,  upon  being  served  with  such  order,  or  an  official  copy 
thereof,  shall  obey  the  &ame. 

Mortgages.  Mortgage*. 

LXVI.  A  registered  ship  or  any  share  therein  may  be  made  a  secu-  M0rtff^^f 
rity  for  a  loan  or  other  valuable  consideration ;   and  the  instrument  ships'and  shares 
creating  such  security,  herein-after  termed  a  "mortgage,"  shall  be  in  therein- 
the  form  marked  I.  in  the  schedule  hereto,  or  as  near  thereto  as  cir- 
cumstances permit ;  and  on  the  production  of  such  instrument  the 
ivinstrar  of  the  port  at  which  the  ship  is  registered  shall  record  the 
same  in  the  register  book. 

LXYII.  Every  such  mortgage  shall  be  recorded  by  the  registrar  Mortgages  to  be 
in  the  order  of  time  in  which  the  same  is  produced  to  him  for  that  orie?o?time  of 
purpose  ;  and  the  registrar  shall,  by  memorandum  under  his  hand,  production, 
notify  on  the  instrument  of  mortgage  that  the  same  has  been  recorded 
by  him,  stating  the  date  and  hour  of  such  record. 

LXVIII.  Whenever  any  registered  mortgage  has  been  discharged,  Entry  of  dis- 
the  registrar  shall,  on  the  production  of  the  mortgage  deed,  with  a  charge  of  murt- 
receipt  for  the  mortgage  money  endorsed  thereon,  duly  signed  and  ° 
attested,  make  an  entry  in  the  register  book  to  the  effect  that  such 
mortgage  has  been  discharged ;   and  upon  such   entry  being  made 
the  estate,  if  any,  which  passed  to  the  mortgagee  shall  vest  in  the 
same  person  or  persons  in  whom  the  same  would,  having  regard  to 
intervening  acts  and  circumstances,  if  any,  have  vested  if  no  such 
mortgage  had  ever  been  made. 

LX1X.  If  there  is  more  than  one  mortgage  registered  of  the  same  Priority  of  mort- 
ship   or  share   therein,   the   mortgagees  shall,  notwithstanding  any  eages. 
express,  implied  or    constructive   notice,  be  entitled  in  priority  one 
over  the  other  according  to  the  date  at  which  each  instrument  is 
recorded  in  the  register  books,  and  not  according  to  the  date  of  each 
instrument  itself. 

LXX.  A  mortgagee  shall  not  by  reason  of  his  mortgage  be  deemed  Mortgagee  not 
to  be  the  owner  of  a  ship  or  any' share  therein,  nor  shall  the  mort-  to 


owner. 


gagor  be  deemed  to  have  ceased  to  be  owner  of  such  mortgaged  ship 
or  share,  except  in  so  far  as  may  be  necessary  for  making  such  ship 
or  sh;ire  available  as  a  security  for  the  mortgage  debt. 

LXX  I.  Every  registered  mortgagee  shall  have  power  absolutely  to  Mortgagee  to 
di.-jio.-e  of  tin;  ship  or  share  in  respect  of  which  he  is  registered, 'and  JjJJ******* 
to  give  effectual  receipts  for  the  purchase  money  ;   but  if  there  are  sa 
more  per.-ons  th:m  one  registered  as  mortgagees  of  the  same  ship  or 
sli;;re,  no  subsequent  mortgagve  shall,  except  under  the  order  of  some 
court  capable  of  taking-  cognizance  uf  such  matters,  sell  such  ship  or 
share  without  the  concurrence  of  every  prior  mortgagee. 
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Rights  of  morf-        LXXII.  No  registered  mortgage   of  any  ship  or  of  any  share 

byganynact  ofCt6d  therein  shall  be  affected  by  any  act  of  bankruptcy  committed  by  the 

bankruptcy  of      mortgagor  after  the  date  of  the  record  of  such  mortgage,  notwith- 

mortgagor.          standing  such  mortgagor  at  the  time  of  his  becoming  bankrupt  may 

have  in  his  possession  and  disposition  and  be  reputed  owner  of  such 

ship  or  share  thereof  ;  and  such  mortgage  shall  be  preferred  to  any 

right,  claim,  or  interest  in  such  ship  or  any  share  thereof  which  may 

belong  to  the  assignees  of  such  bankrupt. 

Transfer  of  mort-  LXXII  I.  A  registered  mortgage  of  any  ship  or  share  in  a  ship  may 
be  transferred  to  any  person,  and  the  instrument  creating  such  transfer 
shall  be  in  the  form  marked  K.  in  the  schedule  hereto  ;  and  on  the 
production  of  such  instrument  the  registrar  shall  enter  in  the  register 
book  the  name  of  the  transferree  as  mortgagee  of  the  ship  or  shares 
therein  mentioned,  and  shall  by  memorandum  under  his  hand  record 
on  the  instrument  of  transfer  that  the  same  has  been  recorded  by 
him,  stating  the  date  and  hour  of  such  record. 
Transmission  of  LXXIV.  If  the  interest  of  any  mortgagee  in  any  ship  or  in  any 
m°t~  snare  therein  becomes  transmitted  in  consequence  of  death,  bank- 
ruptcy,  or  insolvency,  or  in  consequence  of  the  marriage  of  any  female 
marriage.  mortgagee,  or  by  any  lawful  means  other  than  by  a  transfer  according 

to  the  provisions  of  this  Act,  such  transmission  shall  be  authenticated 
by  a  declaration  of  the  person  to  whom  such  interest  has  been  trans- 
mitted, made  in  the  form  marked  L.  in  the  schedule  hereto,  and 
containing  a  statement  describing*  the  manner  in  which,  and  the 
party  to  whom  such  property  has  been  transmitted ;  and  such  decla- 
ration shall  be  made  and  subscribed,  if  the  declarant  resides  at  or 
within  five  miles  of  the  Custom-house  of  the  port  of  registry,  in  the 
presence  of  the  registrar,  but  if  beyond  that  distance  in  the  presence 
of  any  registrar  or  of  any  justice  of  the  peace,  and  shall  be  accom- 
panied by  such  evidence  as  is  herein-before  required  to  authenticate 
a  corresponding  transmission  of  property  from  one  registered  owner 
to  another. 

Entry  of  trans-        LXXV.  The  registrar,  upon  the  receipt  of  such  declaration  and  the 

muted  mortgage,  pro^uctj0n  of  such  evidence  as  aforesaid,  shall  enter  the  name  of  the 

person  or  persons  entitled  under  such  transmission  in  the  register 

book  as  mortgagee  or  mortgagees  of  the  ship  or  share  in  respect  of 

which  such  transmission  has  taken  place. 

certificates  of  Certificates  of  Mortgage  and  Sale. 

Sale.  LXXVI.  Any  registered  owner,  if  desirous  of  disposing  by  way  of 

rs~o7~mort    mortgage  or  sale  of  the  ship  or  share  in  respect  of  which  he  is  regis- 

ga^Tand  gale    "  tered  at  any  place  out  of  the  country  or  possession  in  which  the  port 

may  be  con-         of  registry  of  such  ship  is  situate,  may  apply  to  the  registrar,  who 

tificate!!y  ce         shall  thereupon  enable  him  to  do  so  by  granting  such  certificates  as 

are  herein-after  mentioned,  to  be  called  respectively  certificates  of 

mortgagee  or  certificates  of  sale,  according  as  they  purport  to  give  a 

power  to  mortgage  or  a  power  to  sell. 

Requisites  for  LXXVII.  Previously  to  any  certificate  of  mortgage  or  sale  being 

certificates  of  granted,  the  applicant  shall  state  to  the  registrar,  to  be  by  him 
entered  in  the  register  book,  the  following  particulars ;  (that  is  to 
say,) 

(1.)  The  names  of  the  persons  by  whom  the  power  mentioned  in 
such  certificate  is  to  be  exercised,  and  in  the  case  of  a  mortgage 
the  maximum  amount  of  charg-e  to  be  created,  if  it  is  intended 
to  fix  any  such  maximum,  and  in  the  case  of  a  sale  the  minimum 
price  at  which  a  sale  is  to  be  made,  if  it  is  intended  to  fix  any 
such  minimum : 

(2.)  The  specific  place  or  places  where  such  power  is  to  be 
exercised,  or  if  no  place  be  specified,  then  that  it  may  be 
exercised  anywhere,  subject  to  the  provisions  herein  after  con- 
tained : 
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(3.)  The  limit  of  time  within  which  such  power  may  be  exercised. 
LXXVIII.  No  certificate  of  mortgag-e  or  sale  shall  be  granted  so  Restrictions  on 
as  to  authorize  any  mortgage  or  sale  to  be  made—  mSigage^and 

At  any  place  within  the  United  Kingdom,  if  the  port  of  registry  sale.0  * 
of  the  ship  be  situate  in  the  United  Kingdom  ;  or  at  any  place 
within  the  same  British  possession,  if  the  port  of  registry  is  situate 
within  a  British  possession ;  or 
By  any  person  not  named  in  the  certificate . 

LXXIX.  Certificates  of  mortgage  and  sale  shall  be  in  the  forms  Forms  of  certi- 
niarked  respectively  M.  and  JNT.  in  the   schedule  hereto,  and  shall  j^nd  "ai*" 
contain  a  statement  of  the  several  particulars  hereinbefore  directed 
to  be  entered  in  the  register  book  ;  and,  in  addition  thereto,  an  enu- 
meration of  any  registered  mortgages  or  certificates  of  mortgage  or 
sale  affecting  the  ships  or  shares  in  respect  of  which  such  certificates 
are  given. 

LXXX.  The  following  rules  shall  be  observed  as  to  certificates  of  Rul<*  as  to  cer- 
inortgage  ;  (that  is  to  say,)  °f 

(1.)  The  power  shall  be  exercised  in  conformity  with  the  directions 

contained  in  the  certificate  : 
(2.)  A  record  of  every  mortgage  made  thereunder  shall  be  endorsed 

thereon  by  a  registrar  or  British  consular  officer : 
(3.)  Xo  mortgage  boiidjide  made  thereunder  shall  be  impeached  by 
reason  of  the  person  by  whom  the  power  was  given  dying  before 
the  making-  of  such  mortgage  : 

(4.)  Whenever  the  certificate  contains  a  specification  of  the  place 
or  places  at  which,  and  a  limit  of  time  not  exceeding  twelve 
months  within  which  the  power  is  to  be  exercised,  no  mortg-age 
lonafide  made  to  a  mortgagee  without  notice  shall  be  impeached 
by  reason  of  the  bankruptcy  or  insolvency  of  the  person  by 
whom  the  power  was  given  : 

(5.)  Every  mortgage  which  is  so  rendered  as  aforesaid  on  the 
certificate  shall  have  priority  over  all  mortgages  of  the  same 
ship  or  share  created  subsequently  to  the  date  of  the  entry  of 
the  certificate  in  the  register  book  ;  and  if  there  be  more  mort- 
gages than  one  so  endorsed  the  respective  mortgagees  claiming 
thereunder  shall,  notwithstanding  any  express,  implied,  or  con- 
structive notice,  be  entitled  one  before  the  other  according  to 
the  date  at  which  a  record  of  each  instrument  is  endorsed  on 
the  certificate,  and  not  according-  to  the  date  of  the  instrument 
creating-  the  mortg-ag-e : 

(6.)  Subject  to  the  foregoing  rules  every  mortgagee  whose  mort- 
gage is  registered  on  the  certificate  shall  have  the  same  rights 
and  powers,  and  be  subject  to  the  same  liabilities  as  he  would 
have  had  and  been  subject  to  if  his  mortgage  had  been  registered 
in  the  register  book  instead  of  on  the  certificate  : 
(7.)  The  discharge  of  any  mortgage  so  registered  on  the  certificate 
may  be  endorsed  thereon  by  any  registrar  or  British  consular 
officer,  ujDon  the  production  of  such  evidence  as  is  hereby 
required  to  be  produced  to  the  registrar  on  the  entry  of  the 
discharge  of  a  mortgage  in  the  register  book  ;  and  upon  such 
endorsement  being  made,  the  estate,  if  any,  which  passed  to 
the  mortgagee  shall  vest  in  the  same  person  or  persons  in 
whom  the  same  would,  having  regard  to  intervening  acts  and 
circumstances,  if  any,  have  vested  if  no  such  mortgage  had  been 
made  : 

(8.)  Upon  the  delivery  of  any  certificate  of  mortgage  to  the 
registrar  to  whom  it  was  granted  he  shall,  after  "recording  in 
the  register  book  in  such  manner  as  to  preserve  its  priority 
any  unsatisfied  mortgage  registered  thereon,  cancel  such  cer- 
tificate, and  enter  the  fact  of  such  cancellation  in  the  register 
book;  and  every  certificate  so  cancelled  shall  be  void  to  all 
intents. 
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Rules  as  to  cer-        LXXXI.  The  following-  rules  shall  be  observed  as  to  certificates  of 

tificates  of  sale.     gale  .   (that  i§  fo  flay  j 

(1.)  No  such  certiticate  shall  be  granted  except  for  the  sale  of  an 
entire  ship : 

(2.)  The  power  shall  be  exercised  in  conformity  with  the  directions 
contained  in  the  certificate  : 

(3.)  No  sale  bond  fide  made  to  a  purchaser  for  valuable  consideration 
shall  be  impeached  by  reason  of  the  person  by  whom  the  power 
was  given  dying  before  the  making  of  such  sale  : 

(4.)  Whenever  the  certificate  contains  a  specification  of  the  place 
or  places  at  which,  and  a  limit  of  time  not  exceeding  twelve 
months  within  which,  the  power  is  to  be  exercised,  no  sale  bond 
tfidv  made  to  a  purchaser  for  valuable  consideration  without 
'  notice  shall  be  impeached  by  reason  of  the  bankruptcy  or  insol- 
vency of  the  person  by  whom  the  power  was  given : 

(5.)  Any  transfer  made  to  a  person  qualified  to  be  the  owner  of 
British  ships  shall  be  by  bill  of  sale  in  the  form  hereinbefore 
mentioned,  or  as  near  thereto  as  circumstances  permit : 

(6.)  If  the  ship  is  sold  to  a  party  qualified  to  hold  British  ships, 
the  ship  shall  be  registered  anew ;  but  notice  of  all  mortgages 
enumerated  on  the  certificate  of  sale  shall  be  entered  in  the 
register  book  : 

(7.)  Previously  to  such  registry  anew  there  shall  be  produced  to 
the  registrar  required  to  make  the  same  bill  of  sale  by  which 
the  ship  is  transferred,  the  certificate  of  sale,  and  the  certificate 
of  registry  of  such  ship  : 

(8.)  Such  last-mentioned  registrar  shall  retain  the  certificates  of 
sale  and  registry,  and  after  having  endorsed  on  both  of  such 
instruments  an  entry  of  the  fact  of  a  sale  having  taken  place, 
shall  forward  the  said  certificates  to  the  registrar  of  the  port 
appearing  on  such  certificates  to  be  the  former  port  of  registry  of 
the  ship,  and  such  last-mentioned  registrar  shall  thereupon  make 
a  memorandum  of  the  sale  in  his  register  book,  and  the  registry 
of  the  ship  in  such  book  shall  be  considered  as  closed,  except  as 
far  as  relates  to  any  unsatisfied  mortgagees  or  existing  certificates 
of  mortgage  entered  therein  : 

(9.)  On  such  registry  anew  the  description  of  the  ship  contained 
in  her  original  certificate  of  registry  may  be  transferred  to  the 
new  register  book,  without  her  being  re-surveyed,  and  the  decla- 
ration to  be  made  by  the  purchaser  shall  be  the  same  as  would  be 
required  to  be  made  by  an  ordinary  transferree  : 

(10.)  If  the  ship  is  sold' to  a  party  not  qualified  to  be  the  owner  of 
a  British  ship,  the  bill  of  sale  by  which  the  ship  is  transferred, 
the  certificate  of  sale,  and  the  certificate  of  the  registry  shall  be 
produced  to  some  registrar  or  consular  officer,  who  shall  retain 
the  certificate  of  sale  and  registry,  and,  having  endorsed  thereon 
the  fact  of  such  ship  having  been  sold  to  persons  not  qualified 
to  be  owners  of  British  ships  shall  forward  such  certificates  to 
the  registrar  of  the  port  appearing  on  the  certiticate  of  registry 
to  be  the  port  of  registry  of  such  ship;  and  such  last-mentioned 
registrar  shall  thereupon  make  a  memorandum  of  the  sale  in 
his  register  book,  and  the  registry  of  the  ship  in  such  book  shall 
be  considered  as  closed,  except  so  far  as  relates  to  any  unsatisfied 
mortgages  or  existing  certificates  of  mortgage  entered  therein  : 

(11.)  If  upon  a  sale  being  made  to  an  unqualifiad  person  default  is 
made  in  the  production  of  such  certificates  as  are  mentioned  in 
the  last  rule,  such  unqualified  person  shall  be  considered  by 
British  law  as  having  acquired  no  title  to  or  interest  in  the  ship  ; 
and  further,  the  party  upon  whose  application  such  certificate 
was  granted,  and  the' persons  exercising  the  power,  shall  each 
incur  a  penalty  not  exceeding  one  hundred  pounds  : 

(12.)  If  no  sale  is  made  in  conformity  with  the  certificate  of  sale 
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such  certificate  shall  be  delivered  to  the  registrar  by  whom  the 
same  was  granted  ;  and  such  registrar  shall  thereupon  cancel  it, 
and  enter  the  fact  of  such  cancellation  in  the  register  book  ;  and 
every  certificate  so  cancelled  shall  be  void  to  all  intents. 

LXXX'lI.  Upon  proof  at  anytime  to  the  satisfaction  of  the  com-  Power  of  com- 
missioners of  customs  that  any  certificate  of  mortgage  or  sale  is  lost  or  Jjjjjjjjfjj0* 
so  obliterated  as  to  be  useless,  and  that  the  powers  thereby  given  have  casc  Of  loss  of 
never  been  exercised,  or  if  they  have  been  exercised  then  upon  proof  certificate  of 
of  the  several  matters  and  things  that  have  been  done  thereunder,  it  J2,7SttBe  ° 
shall  be  lawful  for  the  registrar,  with  the  sanction  of  the  said  commis- 
sioners, as  circumstances  may  require,  either  to  issue  a  new  certificate 
or  to  direct  such  entries  to  be  made  in  the  register  book,  or  such  other 
matter  or  thing  to  be  done  as  might  have  been  made  or  done  if  no 
such  loss  or  obliteration  had  taken  place. 

LXXXIII.  The  registered  owner  for  the  time  being  of  any  ship  or  Revocation  of 
are  therein  in  respect  of  which  a  certificate  of  mortgage  or  sale  has  mortgaged 

0 


share 

been  granted,  specifying  the  place  or  places  where  the  power  thereby  sale. 
given'is  to  be  exercised,  may,  by  an  instrument  under  his  hand  made 
in  the  form  O.  in  the  schedule  hereto,  or  as  near  thereto  as  circum- 
stances permit,  authorize  the  registrar  by  whom  such  certificate  was 
granted  to  give  notice  to  the  registrar  or  consular  officer,  registrars 
or  consular  officers,  at  such  place  or  places,  that  such  certificate  is 
revoked  ;  and  notice  shall  be  given  accordingly  ;  and  all  registrars  or 
consular  officers  receiving  such  notice  shall  record  the  same,  and  shall 
exhibit  the  same  to  all  persons  who  may  apply  to  them  for  the  purpose 
of  effecting  or  obtaining  a  mortgage  'or  transfer  under  the  said  cer- 
tificate of  mortgage  or  sale  ;  and  after  such  notice  has  been  so  recorded 
the  said  certificate  shall,  so  far  as  concerns  any  mortgage  or  sale  to  be 
thereafter  made  at  such  place,  be  deemed  to  be  revoked  and  of  no 
effect;  and  every  registrar  or  consular  officer  recording  any  such 
notice  shall  thereupon^  ite  to  the  registrar  by  whom  the  certificate 
was  granted,  whether  any  previous  exercise  of  the  power  to  which 
such  certificate  refers  has  taken  place. 

Registry  anew,  and  Transfer  of  Registry.  Registry  anew, 

LXXXIV.  Whenever  any  registered  ship  is  so  altered  as  not  to  °n  '  ° 


correspond  with  the  particulars  relating-  to  her  tonnage  or  description  Alterat~~~in 
contained  in  the  register  book,  then,  if  such  alteration  is  made  at  a  to  a 
port  where  there  is  a  registrar,  the  registrar  of  such  port,  but  if  made 
elsewhere,  the  registrar  of  the  first  port  having  a  registrar  at  which 
the  ship  arrives  after  her  alteration,  shall,  on  application  made  to  him, 
and  on  the  receipt  of  a  certificate  from  the  proper  surveyor  specifying 
the  nature  of  such  alteration,  either  retain  the  old  certificate  of 
registry  and  grant  a  new  certificate  of  registry  containing  a  de- 
scription of  the  ship  as  altered,  or  endorse  on  the  existing  certificate  a 
memorandum  of  such  alteration,  and  subscribe  his  name  to  such 
endorsement  ;  and  the  registrar  to  whom  such  application  as  afore- 
said is  made,  if  he  is  the  registrar  of  the  port  of  registry  of  the  ship, 
shall  himself  enter  in  his  register  book  the  particulars  of  the  alterations 
so  made,  and  the  fact  of  such  new  certificate  having  been  granted  or 
endorsement  having  been  made,  on  the  existing  certificate  ;  but  if  he 
is  not  such  last-mentioned  registrar,  he  shall  forthwith  report  such 
particulars  and  facts  as  aforesaid,  accompanied  by  the  old  certificate 
of  registry  in  cases  where  a  new  one  has  been  granted,  to  the  regis- 
trar of  the  port  of  registry  of  the  ship,  who  shall  retain  such  old 
certificate  (if  any),  and  enter  such  particulars  and  facts  in  his  register 
book  accordingly. 

LXXXV.  When  the  registrar  to  whom  application  is  made  in  on  alteration,  re 
respect  of  any  such  alteration  as  aforesaid  is  the  registrar  of  the  port  eistry  a.new  may 
of  registry,  he  may,  if  he  thinks  fit,  instead  of  registering  such  altera-  b*  required% 
tion,  require  such  ship  to  be  registered  anew  in  manner  herein-before 
directed  on  the  first  registry  of  a  ship  ;  and  if  lie  is  not  suuli  registrar 
as  lastly  herein-before  mentioned  he  may  nevertheless  require  such 


xliv 


Appendix. 


Grant  of  pro- 
visional certifi- 
cate in  respect  of 
alteration. 


Consequence  of 
omission  to 
register  anew. 


On  change  of 
owners,  registry 
anew  may  be 
granted,  if  re- 
quired. 


Registry  may  be 
transferred 
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port. 


Manner  of 
transfer  of  re- 
gistry. 


Transfer  of 
registry  not  to 
affect  rights  of 
owners. 


ship  to  be  registered  anew,  but  he  shall  in  such  last-mentioned  case 
grant  a  provisional  certificate,  or  make  a  provisional  endorsement  of 
the  alteration  made  in  manner  herein-before  directed  in  cases  where 
no  registry  anew  is  required,  taking  care  to  add  to  such  certificate  or 
endorsement  a  statement  that  the  same  is  made  provisionally,  and  to 
insert  in  his  report  to  the  registrar  of  the  port  of  registry  of  the  ship  a 
like  statement. 

LXXXVI.  Every  such  provisional  certificate,  or  certificate  pro- 
visionally endorsed,  shall  within  ten  days  after  the  first  subsequent 
arrival  of  the  ship  at  her  port  of  discharge  in  the  United  Kingdom,  if 
registered  in  the  United  Kingdom,  or  if  registered  elsewhere,  at  her 
port  of  discharge  in  the  British  possession  within  which  her  port  of 
registry  is  situate,  be  delivered  up  to  the  registrar  thereof,  who  shall 
thereupon  cause  such  ship  to  be  registered  anew  in  the  same  manner 
in  all  respects  as  hereinbefore  required  on  the  first  registry  of 
any  ship. 

LXXXVII.  On  failure  of  such  registry  anew  of  any  ship  or  registry 
of  alteration  of  any  ship  so  altered  as  "aforesaid,  such  ship  shall  be 
deemed  not  duly  registered,  and  shall  no  longer  be  recognized  as  a 
British  ship. 

LXXXVIII.  If  upon  any  change  of  ownership  in  any  ship  the 
owner  or  owners  desire  to  have  such  ship  registered  anew,  although 
such  registry  anew  is  not  required  by  this  Act,  it  shall  be  lawful  for 
the  registrar  of  the  port  at  which  such  ship  is  already  registered,  on 
the  delivery  up  to  him  of  the  existing  certificate  of  registry,  and  on 
the  other  requisites  to  registry,  or  such  of  them  as  the  registrar  thinks 
material,  being  duly  complied  with,  to  make  such  registry  anew,  and 
grant  a  certificate  thereof. 

LXXXIX.  The  registry  of  any  ship  may  be  transferred  from  one 
port  to  another  upon  the  application  of  all  parties  appearing  on  the 
register  to  be  interested  in  such  ship,  whether  as  owners  or  mort- 
gagees, such  application  to  be  expressed  by  a  declaration  in  writing 
made  and  subscribed,  if  the  party  so  required  to  make  and  subscribe 
the  same  resides  at  or  within  five'  miles  of  the  Custom-house  of  the 
port  from  which  such  ship  is  to  be  transferred,  in  the  presence  of  the 
registrar  of  such  port,  but  if  beyond  that  distance  in  the  presence  of 
any  registrar  or  ol  any  justice  of  the  peace. 

XC.  Upon  such  application  being  made  as  is  hereinbefore  men- 
tioned, and  upon  the  delivery  to  him  of  the  certificate  of  registry,  the 
registrar  of  the  port  at  which  such  ship  is  already  registered  shall 
transmit  to  the  registrar  of  the  port  at  which  such  ship  is  intended  to 
be  registered  notice  of  such  application  having  been  made  to  him, 
together  with  a  true  copy  of  all  particulars  relating  to  such  ship,  and 
the  names  of  all  the  parties  appearing  by  his  book  to  be  interested  as 
owners  or  mortgagees  in  such  ship  ;  and  such  last-mentioned  registrar 
shall,  upon  the  receipt  of  such  notice,  enter  all  such  particulars  and 
names  in  his  book  of  registry,  and  grant  a  fresh  certificate  of  registry, 
and  thenceforth  such  ship  shall  be  considered  as  registered  at  and 
belonging  to  such  last-mentioned  port,  and  the  name  of  such  last- 
mentioned  port  shall  be  substituted  on  the  stern  of  such  ship  in  lieu 
of  the  name  of  the  port  previously  appearing  thereon. 

XCI.  The  transfer  of  the  registry  of  any  ship  in  manner  aforesaid 
shall  not  in  any  way  affect  the  rights  of  the  several  persons  interested 
either  as  owners  or  mortgagees  in  such  ship,  but  such  rights  shall  in 
all  respects  be  maintained  and  continue  in  the  same  manner  as  if  no 
such  transfer  had  been  effected. 


Registry, 
Miscellaneous, 

Inspection  of 
register  books. 


Registry,  Miscellaneous. 

XCII.  Every  person  may,  upon  payment  of  a  fee  to  be  fixed  by  the 
commissioners  of  customs  not  exceeding  one  shilling,  have  access  to 
the  register  book  for  the  purpose  of  inspection  at  any  reasonable  time 
during  the  hours  of  official  attendance  of  the  registrar. 
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XCIIT.  No  registrar  shall  be  liable  to  damages  or  otherwise  for  indemnity  to 
any  loss  accruing-  to  any  person  by  reason  of  any"  act  done  or  default  re| 
made  by  him  in'his  character  of  registrar,  unless  the  same  has  hap- 
pened through  his  neglect  or  wilful  act. 

XCIV.  Every  registrar  in  the  United  Kingdom  shall,  at  the  ex-  Return  to  be 
piration  of  every  month,  and  every  other  registrar  shall  without  delay,  Sar^t^commls- 
or  at  such  stated  times  as  may  be  fixed  by  the  commissioners  of  sinners  of 
customs,  transmit  to  the  Custom-house  in   London  a  full  return  in  customs, 
such  forms  as  they  may  direct  of  all  registries,  transfers,  transmissions, 
mortgages,  and  other  dealings  with  ships  which  have  been  registered 
by  or  communicated  to  them  in  their  character  of  registrars,  and  the 
names  of  the  persons  who  have  been  concerned  in  the  same,  and 
such  other  particulars  as  may  be  directed  by  the  said  commissioners.^ 

XCV.  All  fees  authorized  to  be  taken  under  the  second  part  of  this  Application  of 
Act  shall,  if  taken  in  any  part  of  the  United  Kingdom,  be  applied  in  fees, 
payment  of  the  general  expenses  of  carrying  into  effect  the  purposes 
of  such  second  part,  or  otherwise  as  the 'treasury  may  direct ;   but  if 
taken  elsewhere,  shall  be  disposed  of  in  such  way  as  the  executive 
government  of  the   British  possession  in  which  they  are  taken  may 
direct. 

XCVI.  The  commissioners  of  customs  shall  cause  the  several  forms  Commissioners  of 
required  or  authorized  to  be  used  by  the  second  part  of  this  Act,  and  ^^'^Jjth' 
contained  in  the  schedule  hereto,  to  be  supplied  to  all  registrars  within  consent  of  Board 
her  Majesty's  dominions  for  distribution  to  the  several  persons  re-  of Trademay alter 
quiring  to  use  the  same,  either  free  of  charge,  or  at  such  moderate 
prices  as  they  may  from  time  to  time  direct ;    and  the  said  commis- 
sioners, with  the  consent  of  the  Board  of  Trade,  may  from  time  to  time 
make  such  alterations  in  the  forms  contained  in  the  schedule  hereto 
as  it  may  deem  requisite,   but    shall,   before  issuing    any  altered 
form  give  such  public  notice  thereof  as  may  be  necessary  in  order 
to  prevent  inconvenience  ;    and  the  said  commissioners  may  also  with 
such  consent  as  aforesaid,  for  the  purposes  of  carrying  into  effect  the 
provisions  contained  in  the  second  part  of  this  Act,  give  such  instruc- 
tions as  to  the  manner  of  making  entries  in  the  registrar-book,  as  to 
the   execution  and  attestation   of   powers  of    attorney,   as   to   any 
evidence  to  be  required  for  identifying  any  person,  and  generally  as 
to  any  act  or  thing  to  be  done  in  pursuance  of  the  second  part  of  this 
Act,  as  they  may  think  fit. 

XCVII.  Whenever  in  any  case  in  which  under  the  second  part  of  Power  to  re- 
this  Act  any  person  is  required  to  make  a  declaration  on  behalf  penS^vSh1^^- 
of  himself,  or  of  any  body  corporate,  or  any  evidence  is  required  rations  and  other 
to  be  produced  to  the  registrar,  it  is  shown  to  the  satisfaction  of  the  evidence, 
registrar  that  from  any  reasonable  cause  such  person  is  unable  to 
make  the  declaration,  or  that  such  evidence  cannot  be  produced,  it 
shall  be  lawful  for  the  registrar,  with  the  sanction  of  the  commis- 
sioners of  customs,  and  upon  the  production  of  such  other  evidence, 
and  subject  to  such  terms  as  they  may  think  fit,  to  dispense  with  any 
such  declaration  or  evidence. 

XCVI  1 1.  In  cases  where  it  appears  to  the  commissioners  of  customs,  Power  for  com- 
or  to  the  governor  or  other  person  administering  the  government  of  m^w*™  °r 
any   British  possession,  that  by  reason   of  special  circumstances  it  specilu'cases 
would  be  desirable  that  permission  should  be  granted  to  any  British  to  grant  a  pass 
ship  to  pass,  without  being  previously  registered  from  one  port  or  registered*01 
place  in  her  Majesty's  dominions  to  any  other  port  or  place  within 
the  same,  it  shall  be  lawful  for  such  commissioners  or  governor  or 
other  person  to  grant  a  pass  accordingly,  and  such  pass  shall  for  the 
time  and  within  the  limits  therein  mentioned  have  the  same  effect  as 
a  certificate  of  registry. 

iCIX.  If  any  person  interested  in  any  ship  or  any  share  therein  is,  Provision  for 
by  reason  of  infancy,  lunacy,  or  other  inability,  incapable  of  making  cases  of  infancy 
any  declaration  or  doing  anything  required  or  permitted  by  this  Act          "  *' 
to  be  made  or  done  by  such 'incapable  person  in  respect  of  registry^ 
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Liabilities  of 
owners. 


Forgery. 

Punishment  for 
forgery. 


National 
Character, 

National  cha- 
racter of  ship 
to  be  declared 
before  clearance, 


Penalties. 

For  unduly  as- 
suming a  British 
character. 


For  concealment 
of  British  or  as- 
sumption of 
foreign  cha- 
racter. 


For  acquiring 
ownership  if 
unqualified. 


then  the  guardian  or  committee,  if  any,  of  such  incapable  person,  or» 
if  there  be  none,  any  party  appointed  by  any  court  or  judge  possess- 
ing-jurisdiction  in  respect  of  the  property  of  incapable  persons,  upon 
the  petition  of  any  person  on  behalf  of  such  incapable  person,  or  of 
any  other  person  interested  in  the  making  such  declaration  or  doing 
such  thing;,  may  make  such  declaration,  or  a  declaration  as  nearly 
corresponding  thereto  as  circumstances  permit,  and  do  such  thing  in 
the  name  and  on  behalf  of  such  incapable  person ;  and  all  acts  done 
by  such  substitute  shall  be  as  effectual  as  if  done  by  the  person  for 
whom  he  is  substituted. 

C.  Whenever  any  person  is  beneficially  interested  otherwise  than 
by  way  of  mortgage,  in  any  ship  or  share  therein  registered  in  the 
name  of  some  other  person  as  owner,  the  person  so  interested  shall, 
as  well  as  the  registered  owner,  be  subject  to  all  pecuniary  penalties 
imposed  by  this  or  by  any  other  Act  on  owners  of  ship's  or  shares 
therein,  so  nevertheless  that  proceedings  may  be  taken  for  the  en- 
forcement of  any  such  pecuniary  penalties  against  both  or  either  of 
the  aforesaid  parties,  with  or  without  joining  the  other  of  them. 

Forgery. 

CI.  Any  person  who  forges,  assists  in  forging,  or  procures  to  be 
forged,  fraudulently  alters,  assists  in  fraudulently  altering,  or  procures 
to  be  fraudulently  altered,  any  register  book,  certificate  of  surveyor, 
certificate  of  registry,  declaration  of  ownership,  bill  of  sale,  instru- 
ment of  mortgage,  certificate  of  mortgage  of  ^ale,  or  any  entry  or 
endorsement  required  by  the  second  part  of  this  Act  to  be  made  in 
or  on  any  of  the  above  documents,  shall  for  every  such  offence  be 
deemed  to  be  guilty  of  felony. 

National  Character. 

CII.  No  officer  of  customs  shall  grant  a  clearance  or  transire  for 
any  ship  until  the  master  of  such  ship  has  declared  to  such  officer 
the  name  of  the  nation  to  which  he  claims  that  she  belong's,  and  such 
officer  shall  thereupon  inscribe  such  name  on  the  clearance  or  tran- 
sire ;  and  if  any  ship  attempts  to  proceed  to  sea  without  such  clear- 
ance or  transire,  any  such  officer  may  detain  her  until  such  declaration 
is  made. 

GUI.  The  offences  hereinafter  mentioned  shall  be  punishable  as 
follows  :  (that  is  to  say,) 

(1.)  If  any  person  uses  the  British  flag  and  assumes  the  British 
national  character  on  board  any  ship  owned  in  whole  or  in  part 
by  any  persons  not  entitled  by  law  to  own  British  ships,  for  the 
purpose  of  making  such  ship  appear  to  be  a  British  ship,  such 
ship  shall  be  forfeited  to  her  Majesty,  unless  such  assumption 
has  been  made  for  the  purpose  of  escaping  capture  by  an  enemy 
or  by  a  foreign  ship  of  war  in  exercise  of  some  belligerent  right ; 
and  in  any  proceeding  for  enforcing  nny  such  forfeiture,  the 
burden  of  proving  a  title  to  use  the  British  flag  and  assume  the 
British  national  character  shall  lie  upon  the  person  using  and 
assuming  the  same : 

(2.)  If  the  master  or  owner  of  any  British  ship  does  or  permits 
to  be  done  any  matter  or  thing,  or  carries  or  permits  to  be 
carried  any  papers  or  documents  with  intent  to  conceal  the 
British  character  of  such  ship  from  any  person  entitled  by  British 
law  to  inquire  info  the  same,  or  to  assume  a  foreign  charecter,  or 
with  intent  to  deceive  any  such  person  as  lastly  hereinbefore 
mentioned,  such  ship  shall  be  forfeited  to  her  Majesty ;  and  the 
master,  if  he  commits  or  is  privy  to  the  commission  of  the  offence, 
shall  be  guilty  of  a  misdemeanor  : 

(3.)  If  any  unqualified  person,  except  in  the  ca?e  of  such  trans- 
mitted interests  as  are  hereinbefore  mentioned,  acquires  as  owner 
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any  interest,  either  legal  or  beneficial,  in  a  ship  using-  a  British 
flag-  and  assuming1  the  British  character,  such  interest  shall  be 
forfeited  to  her  Majesty  : 

(4)  If  any  person,  on  behalf  of  himself,  or  any  other  person  or  For  false  deciu- 
body  of  persons,  wilfully  makes  a  fa'se  declaration  touching-  thesPa*ion  ofowaer- 
qunlitication  of  himself  or  such  other  person  or  body  of  persons  s  up* 
to  own  British  ships  or  any  shares  therein,  the  declarant  shall  be 
guilty  of  a  misdemeanor ;  and  the  ship  or  share  in  respect  of 
which  such  declaration  is  made,  if  the  same  has  not  been  for- 
feited under  the  foregoing  provision,  shall,  to  the  extent  of  the 
interest  therein  of  the  person  making  the  declaration,  and,  unless 
it  is  shown  that  he  had  no  authority  to  make  the  same,  of  the 
parties  on  behalf  of  whom  such  declaration  is  made,  be  forfeited 
to  her  Majesty. 

And  in  order  that  the  above  provisions  as  to  forfeitures  may  be 
earned  into  effect,  it  shall  be  lawful  for  any  commissioned  officer  on 
full  pay  in  the  military  or  naval  service  of  her  Majesty,  or  any  British 
officer  of  customs,  or  any  British  consular  officer,  to  seize  and  detain 
any  ship  which  has,  either  wholly  or  as  to  any  share  therein,  become 
subject  to  forfeiture  as  aforesaid,  and  to  bring  her  for  adjudication 
before  the  High  Court  of  Admiralt}7"  in  England  or  Ireland,  or  any 
court  having  Admiralty  jurisdiction  in  her  Majesty's  dominions  ;  and 
such  court  may  thereuf)on  make  such  order  in  the  case  as  it  may  think 
fit,  and  may  award  to  the  officer  bringing  in  the  same  for  adjudication 
such  portion  of  the  proceeds  of  the  sale  of  any  forfeited  ship  or  share 
as  it  may  think  right. 

CIV.  No  such  officer  as  aforesaid  shall  be  responsible,  either  civilly  Officer  not  HaMe 
or  criminally,  to  any  person  whomsoever,  in  respect  of  the  seizure  or  S^ontiason- 
detention  of  any  sliip  that  has  been  seized  or  detained  by  him  in  able  grounds. 
pursuance  of  the  provisions  herein  contained,  notwithstanding  that 
such  ship  is  not  brought  in  for  adjudication,  or,  if  so  brought  in,  is 
declared  not  to  be  liable  to  forfeiture,  if  it  is  sho  i  n  to  the  satisfaction 
of  the  judge  or  court  before  whom  any  trial  relating  to  such  ship  or 
such  seizure  or  detention  is  held  that  there  were  reasonable  grounds 
'  for  such  seizure  or  detention ;  but  if  no  such  grounds-  are  shown, 
such  judge  or  court  may  award  payment  of  costs  and  damages  to  any 
party  aggrieved,  and  make  such  other  order  in  the  premises  as  it 
thinks  just. 

CV.  If  any  colours  usually  worn  by  her  Majesty's  ships,  or  any  Penalty  for  car- 
colours  resembling  those  of  her  Majesty,  or  any  distinctive  national  cJ[01u,!smpropcr 
colours,  except  the  red  ensign  usually  worn  by  merchant  ships,  or 
except  the  union-jack  with  a  white  border,  or  if' the  pendant  usually 
carried  by  her  Majesty's  ships  or  any  pendant  in  anywise  resembling- 
such  pendant,  are  or  is  hoisted  on  board  any  ship  or  boat  belonging 
to  any  subject  of  her  Majesty  without  warrant  for  so  doing  from 
her  Majesty  or  from  the  Admiralty,  the  master  of  such  ship  or  boat, 
or  the  owner  thereof  if  on  board  the  same,  and  every  other  person 
hoisting  or  joining  or  assisting  in  hoisting  the  same,  shall  for  every 
such  offence  incur  a  penalty  not  exceeding  five  hundred  pounds ; 
and  it  shall  be  lawful  for  any  officer  on  full  pay  in  the  military  or 
naval  service  of  her  Majesty,  or  any  British  officer  of  the  customs,  or 
nny  British  consular  officer,  to  board  any  such  ship  or  boat,  and  to 
take  away  any  such  jack,  colours,  or  pendant ;  and  such  jack,  colours, 
or  pendant  shall  be  forfeited  to  her  Majesty. 

CVI.  Whenever  it  is  declared  by  this  Act  that  a  ship  belonging  to  Effect  of  decia- 
any  person  or  body  corporate  qualified  according  to  this  Act  to  be  J"^'^  sMp^h* 
owners  of  British  ships  shall  not  be  recognized  as  a  Brit'sh  ship,  such  notberecog- 
ship  shall  not  be  entitled  to  any  benefits,  privileges,  advantages,  or  ™*ed 
protection  usually  enjoyed  by  British  ships,  and  shall  not  be  entitled  s  Hp' 
to  use  the  British  flag  or  assume  the  British  national  character ;  but, 
so  far  as  regards  the  payment  of  dues,  the  liability  to  pains  and 
penalties,  and  the  punishment  of  offences  committed  on  board  such 
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ship  or  by  any  persons  belonging  to  her,  such  ship  shall  be  dealt 
with  in  the  same  manner  in  all  respects  as  if  she  were  a  recognized 
British  ship. 

Evidence. 

CVII.  Every  register  of  or  declaration  made  in  pursuance  of  the 
second  part  o'f  this  Act  in  respect  of  any  British  ship  may  be 
proved  in  any  court  of  justice,  or  before  any  person  having  by 
law  or  by  consent  of  parties  authority  to  receive  evidence,  either 
by  the  production  of  the  original  or  by  an  examined  copy  thereof,  or 
by  a  copy  thereof  purporting  to  be  certified  under  the  hand  of  the 
registrar  or  other  person  having  the  charge  of  the  original ;  which 
certified  copies  he  is  hereby  required  to  furnish  to  any  person  applying 
at  a  reasonable  time  for  the  same,  upon  payment  of  one  shilling  for 
each  such  certified  copy;  and  every  such  register  or  copy  of  a  register, 
and  also  every  certificate  of  registry  of  any  British  ship,  purporting 
to  be  signed  by  the  registrar  or  other  proper  officer,  shall  be  received 
in  evidence  in  any  court  of  justice,  or  before  any  person  having  by  law 
or  by  consent  of  parties  authority  to  receive  evidence,  as  prima  facie 
proof  of  all  the  matters  contained  or  recited  in  such  register  when  the 
register  or  such  copy  is  produced,  and  of  all  the  matters  contained 
in  or  endorsed  on  such  certificate  of  registry,  and  purporting  to  be 
authenticated  by  the  signature  of  a  registrar,  when  such  certificate  is 
produced. 

Saving  Clause. 

CVII  I.  Nothing  in  this  Act  contained  shall  repeal  or  affect  an  Act 
passed  in  the  session  of  parliament  holden  in  the  third  and  fourth 
years  of  the  reign  of  her  present  Majesty,  chapter  fifty-six,  intituled 
"  An  Act  further  to  regulate  the  Trade  of  Ships  built  and  trading 
within  the  Limits  of  the  East  India  Company's  Charter." 


PART  III. 


Application. 

Application  of 
Part  III.  of  Act. 


Returns  for  cer- 
tain ships  belong- 
ing to  the  United 
Kingdom. 
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in  certain  co- 
lonial ships. 


Shipping  and  dis- 
charging men 
in  the  United 
Kingdom. 


MASTERS   AND    SEAMEN. 

Application. 

CIX.  The  various  provisions  of  the  third  part  of  this  Act  shall  have 
the  folio  wing  applications,  unless  the  context  or  subject-matter  requires 
a  different  application ;  (that  is  to  say,) 

So  much  of  the  third  part  of  this  Act  as  relates  to  the  delivery  or 
transmission  of  lists  of  crews  to  the  registrar  general  of  seamen 
shall  apply  to  all  fishing*  vessels  belonging  to  the  United  Kingdom, 
whether  employed  exclusively  on  the  coasts  of  the  United  King- 
dom or  not ;  to  all  ships  belonging  to  the  Trinity  House,  or  the 
Commissioners  of  Northern  Lighthouses  constituted  as  herein- 
after mentioned,  or  the  Port  of  Dublin  Corporation  ;  and  to  all 
pleasure  yachts,  and  to  the  owners,  masters,  and  crews  of  such 
ships : 

So  much  of  the  third  part  of  this  Act  as  relates  to  the  delivery  and 
transmission  of  lists  of  crews,  and  to  the  wages  and  effects  of 
deceased  seamen  and  apprentices,  shall  apply  to  all  sea-going 
British  ships,  wherever  registered,  of  which  the  crews  are  dis- 
charged, or  whose  final  port  of  destination  is  in  the  United  King- 
dom, and  to  the  owners,  masters,  and  crews  of  such  ships  : 
So  much  of  the  third  part  of  this  Act  as  relates  to  the  shipping  and 
discharge  of  seamen  in  the  United  Kingdom  shall  apply  to  all 
sea-going  British  ships,  wherever  registered,  and  to  the  owners, 
masters,  and  crews  of  euch  ships  : 
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So  much  of  the  third  part  of  this  Act  as  relates  to  seamen  volun-  Volunteering 
teering  into  the  royal  navy  shall  apply  to  all  sea-going  British  IBI 
ships  wherever  registered,  and  to  the  owners,  masters,  and  crews     - 
of  such  ships,  wherever  the  same  may  be : 

So  much  of  the  third  part  of  this  Act  as  relates  to  rights  to  wages  and  Provisions  appn- 
remedies  for  the  recovery  thereof;  to  the  shipping  and  discharge  ^^  lo  colonial 
of  seamen  in  foreign  ports  ;  to  leaving  seamen  abroad,  and  to  the 
relief  of  seamen  in  distress  in  foreign  ports ;  to  the  provisions, 
health,  and  accommodation  of  seamen ;  to  the  power  of  seamen 
to  make  complaints ;  to  the  protection  of  seamen  from  imposi- 
tion ;  to  discipline  ;  to  naval  courts  on  the  high  seas  and  abroad; 
and  to  crimes  committed  abroad  ;  shall  apply  to  all  ships  regis- 
tered in  any  of  her  Majesty's  dominions  abroad,  when  such  ships 
are  out  of  the  jurisdiction  of  their  respective  governments,  and 
to  the  owners,  masters,  and  crews  of  such  ships : 

And  the  whole  off  the  third  part  of  this  Act  shall  apply  to  all  sea-  AS  to  whole 
going  ships  registered  in  the  United  Kingdom,  (except  such  as  of  Part  in.  of 
are  exclusively  employed  in  fishing  on  the  coasts  of  the  United    ( 
Kingdom,  and  such  as  belong  to  the  Trinity  House,  the  Com- 
missioners of  Northern  Lighthouses,  or  the  Port  of  Dublin  Cor- 
poration, and  also  except  pleasure  yachts,)  and  also  to  all  ships 
registered  in  any  British  possession  and  employed  in  trading  or 
going  between  any  place  in  the  United  Kingdom  and  any  place 
or  places  not  situate  in  the  possession  in  which  such  ships  are 
registered,  and  to  the  owners,  masters,  and  crews  of  such  ships 
respectively,  wherever  the  same  may  be. 

Local  Marine  Boards.  Marine  Boards. 

CX.  There  shall  be  local  marine  boards  for  carrying  into  effect  the  Constitution  of 
provisions  of  this  Act  under  the  superintendence  of  the  Board  of  Trade  boTrds!*" 
at  those  seaports  of  the  United  Kingdom  at  which  local  marine  boards 
Lave  heretofore  been  established,  and  at  such  other  places  as  the  Board 
of  Trade  appoints  for  this  purpose ;  and  each  of  such  local  marine 
boards  shall  be  constituted  as  follows ;  that  is  to  say,  the  mayor  or 
jwovost  and  the  stipendiary  magistrate,  or  such  of  the  mayors  or 
provosts  and  stipendiary  magistrates  of  the  place  (if  more  than  one)  as 
the  Board  of  Trade  appoints,  shall  be  a  member  or  members  exofficio; 
the  Board  of  Trade  shall  appoint  four  members  from  persons  residing 
or  having  placgp  of  basmess  at  the  port  or  within  seven  miles 
thereof;  and  the  owners  of  foreign-going  ships  and  of  home-trade 
passenger  ships  registered  at  the  port  shall  elect  six  members  ;  and 
such  elections  as  aforesaid  shall  take  place  on  the  twenty-fifth  day  of 
January,  one  thousand  eight  hundred  and  fifty-seven,  and  on  the 
twenty-fifth  day  of  January  in  every  third  succeeding  year,  and  such 
appointments  as  aforesaid  shall  take  place  within  one  month  after 
such  elections ;  and  upon  the  conclusion  of  such  month  and  the  con- 
stitution of  a  new  board,  the  functions  of  the  then  existing  board 
shall  cease,  and  the  board  consisting  of  the  members  then  newly 
elected  and  appointed  shall  take  its  place;  and  any  occasional 
vacancy  caused  in  the  intervals  between  the  general  elections  and 
appointments  by  death,  resignation,  disqualification,  or  otherwise, 
diall  be  filled  up  within  one  month  after  it  occurs ;  and  every  person 
elected  or  appointed  on  an  occasional  vacancy  shall  continue  a 
member  until  the  next  constitution  of  a  new  board ;  and  the  mayor 
or  provost  shall  fix  the  place  and  mode  of  conducting  all  such  elections 
as  aforesaid,  and  also  on  occasional  vacancies  the  day  of  election,  and 
shall  give  at  least  ten  davs'  notice  thereof;  and  the  Board  of  Trade 
shall  have  power  to  decide  any  questions  raised  concerning  any  such 
elections. 

CXI.  Owners  of  foreign-going  ships  and  of  home-trade  passenger  Qualification  of 
ships  registered  at  any  seaport  at  winch  there  is  a  local  marine  board  b°«Jf  I^A™ 

Y  Y  2*  marine  board*. 
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Lists  of  such 
voters  to  be 
made. 


Revision  of  list 
of  voters. 


shall  have  votes  at  the  election  of  members  of  such  board  as  follows  ; 
that  is  to  say,  every  registered  owner  of  not  less  than  two  hundred 
and  fifty  tons  in  the  whole  of  such  shipping1  shall  at  every  election 
have  one  vote  for  each  member  for  every  two  hundred  and  fifty  tons 
owned  by  him,  so  that  his  votes  for  any  one  member  do  not  exceed 
ten  ;  and  for  the  purpose  of  ascertaining1  the  qualification  of  such 
electors  the  following  rules  shall  be  observed;  that  is  to  say,  in  the 
case  of  a  ship  registered  in  the  name  of  one  person,  such  person  shall 
be  deemed  to  be  the  owner,  and  in  the  case  of  a  ship  registered  in 
distinct  and  several  shares  in  the  n;imes  of  more  persons  than  one,  the 
tonnage  shall  be  apportioned  among-  the  owners  as  nearly  as  may  be 
in  proportion  to  their  respective  shares,  and  each  of  such  persons 
shall  be  deemed  to  be  the  owner  of  the  tonnage  so  apportioned  to 
him  ;  and  in  the  case  of  a  ship  or  shares  of  a  ship  registered  jointly 
without  severance  of  interest  in  the  names  of  more  persons  than  one, 
the  tonnag'e  shall,  if  it  is  sufficient,  either  alone  or  together  with  other 
tonnage  (if  any)  owned  by  such  joint-owners  to  give  a  qualification 
to  each  of  them,  be  apportioned  equally  between  the  joint-owners, 
and  each  of  such  joint-owners  shall  be  deemed  to  be  the  owner  of  the 
equal  share  so  apportioned  to  him,  but  if  it  is  not  so  sufficient,  the 
whole  of  such  tonnage  shall  be  deemed  to  be  owned  by  such  one  of 
the  joint-owners  resident  or  having  a  place  of  business  at  the  port  or 
within  seven  miles  thereof  as  is  first  named  on  the  register ;  and  in 
making  any  such  appointment  as  aforesaid  any  portion  may  be 
struck  off  so  as  to  obtain  a  divisible  amount ;  and  the  whole  amount 
of  tonnage  so  owned  by  each  person,  whether  in  ships  or  shares  of 
or  interests  in  ships,  shall  be  added  together,  and,  if  sufficient,  shall 
constitute  his  qualification. 

CXII.  The  collector  or  comptroller  of  customs  in  every  seaport  of 
the  United  Kingdom  at  which  there  is  a  local  marine  board  shall, 
with  the  assistance  of  the  registrar-general  of  seamen,  on  or  before 
the  twenty-fifth  day  of  December  in  the  year  one  thousand  eight 
hundred  and  fifty-six,  and  in  every  third  succeeding  year,  make  out 
an  alphabetical  list  of  the  persons  entitled  by  virtue  of  this  Act  to 
vote  at  the  election  of  members  of  such  local  marine  board,  containing 
the  Christian  name,  surname,  and  residence  of  each  such  person,  and 
the  number  of  votes  to  which  he  is  entitled,  and  shall  sign  such  list, 
and  cause  a  sufficient  number  of  copies  thereof  to  be  printed,  and  to 
be  fixed  on  or  near  the  doors  of  the  Custom-house  at  such  seaport  for 
two  entire  weeks  next  after  such  list  has  been  made,  and  shall  keep 
true  copies  of  such  list,  and  permit  the  same  to  be  perused  by  any 
person,  without  payment  of  any  fee,  at  all  reasonable  hours  during 
such  two  weeks. 

CXIII.  The  mayor  or  provost  of  every  seaport  at  which  there  is  a 
local  marine  board^  or  such  of  them,  if  more  than  one,  as  is  or  are  for 
the  time  being  so  appointed  as  aforesaid,  shall  at  least  twenty  days 
before  the  twenty-filth  day  of  January,  in  the  year  one  thousand  eight 
hundred  and  fifty-seven,  and  in  each  succeeding  third  year,  nominate 
two  justices  of  the  peace  to  revise  the  said  lists;  and  such  justices 
shall,  between  the  eighth  and  fifteenth  days  of  January  both  inclusive 
in  the  year  in  which  they  are  so  nominated,  revise  the  said  list  at  the 
Custom-house  of  the  port,  or  in  some  convenient  place  near  thereto,  to 
be  hired,  if  necessary,  by  the  said  collector  or  comptroller,  and  shall 
give  three  clear  days'  notice  of  such  revision  by  advertising  the  same  in 
some  local  newspaper,  and  by  affixing  a  notice  thereof  on  or  near  to 
the  doors  of  such  Custom-house,  and  shall  make  such  revision  by 
inserting  in  euch  list  the  name  of  every  person  who  claims  to  be 
inserted  therein,  and  gives  proof  satisfactory  to  the  said  revisers  of 
his  right  to  have  his  name  so  inserted,  and  by  striking  out  therefrom 
the  name  of  every  person  to  the  insertion  of  which  an  objection  is 
made  by  any  other  person  named  in  such  list  who  gives  proof  satis- 
factory to  the  said  revisors  that  the  name  of  the  person  so  objected  to 
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ought  not  to  have  been  inserted  therein  ;  and  the  decision  of  the  said 
revisers  with  respect  to  every  such  claim  or  objection  shall  be  con- 
clusive ;  and  the  s;«id  revisors  shall  immediately  after  such  revision 
sign  their  names  at  the  foot  of  the  list  so  revised  ;  and  such  list  so 
revised  shall  be  the  register  of  voters  at  elections  of  members  of  the 
local  marine  board  of  such  seaport  for  three  years,  from  the  twenty- 
fifth  day  of  January  then  next  ensuing'  inclusive  to  the  twenty-fourth 
day  of  January  inclusive  in  the  third  succeeding-  year  ;  and  the  said 
revised  list,  when  PO  signed,  shall  be  delivered  to  such  mayor  or 
provost  as  aforesaid  of  the  place,  who  shall,  if  necessary,  cause  a 
sufficient  number  of  copies  thereof  to  be  printed,  and  shall  cause  a 
copy  to  be  delivered  to  every  voter  applying  for  the  same. 

CXIV.  The  said  collector  or  comptroller,  if  required,  shall  for  the  Registers  to  be 
assistance  of  the  said  revisors  in  revising  the  said  list  produce  to  them  Produced- 
the  books  containing  the  register  of  ships  registered  at  such  seaport; 
and  the  registrar  general  of  seamen,  if  required,  shall  also  produce  or 
transmit  to  such  revisors  such  certified  extracts  or  returns  from  the 
books  in  his  custody  as  may  be  necevssary  for  the  same  purpose. 

CXV.  The  two  justices  aforesaid  shall  certify  all  expenses  properly  Expenses  to  be 
incurred  by  any  such  collector  or  comptroller  as  aforesaid  in  making  0>?1-drad'eBoard 
and  printing  the  said  list  and  in  the  revision  thereof,  and  the  Board 
of  Trade  shall  pay  the  same,  and  also  all  expenses  properly  incurred 
by  any  such  mayor  or  provost  as  aforesaid  in  printing  the  same  or  in 
elections  taking  place  under  this  Act ;  and  the  saicT  board  may  dis- 
allow any  items  of  any  such  expenses  as  aforesaid  which  it  deems  to 
have  been  improperly  incurred. 

CXV  I.  Every  person  whose  name  appears  on  such  revised  list,  and 
no  other  person,  shall  be  qualified  to  vote  at  the  election  of  members 
of  the  local  marine  board  at  such  seaport,  to  be  held  on  the  twenty-fifth 
day  of  January  next  after  the  revision  of  such  list,  and  at  any  occa- 
sional election  held  at  any  time  between  that  day  and  the  next 
ordinary  triennial  election  of  the  members  of  such  board. 

CXVII.  Every  male  person  who  is  according  to  such  revised  list  of  Qualification  of 
the  voters  at  any  seaport  entitled  to  a  vote  shall  be  qualified  to  be  uS  marine 
elected  a  member  of  the  local  marine  board  of  such  seaport,  and  no  boards, 
other  person  shall  be   so   qualified ;  and  if  any  person  elected  as  a 
member  after  such  election  ceases  to  be  an  owner  of  such  quantity  of 
tonnage  as  would  entitle  him  to  a  vote,  he  shall  no  longer  continue  to 
act  or  l)e  considered  as  a  member^  and  thereupon  another  member 
shall  be  elected  in  his  place. 

CXVII  I.  No  Act  of  any  local  marine  board  shall  be  vitiated  or  Error  in  alec- 
prejudiced  by  reason  of  any  irregularity  in  the  election  of  any  of  its  JVJJJJ1  acts°done 
members,  or  of  any  error  in  the  list  of  voters  herein  mentioned,  or  of  V1 
any  irregularity  in  the  making  or  revising  of  such  list,  or  by  reason  of 
any  person  who  is  not  duly  qualified  as  hereinbefore  directed  acting 
upon  such  board. 

CXIX.  Every  local  marine  board  shall  keep  minutes  of  its  pro-  Minutes  and 
ceedings,  and  the  same  shall  be  kept  in  such  mode  (if  any)  as  the  business  of  local 
Board  of  Trade  prescribes ;    and   such   minutes,   and   all   books   or  mi        board8* 
documents  used  or  kept   by   any   local   marine    board,   or   by  any 
examiners,  shipping  masters,  or  other  officers  or  servants  under  the 
control  of  any  local  marine  board,  shall  be  open  to  the  inspection  of 
the   Board  of  Trade  and  its  officers ;  and  every  local  marine  board 
shall  make  and  send  to  the  Board  of  Trade  such  reports  and  returns 
as  it  requires  ;  but,  subject  as  aforesaid,  every  local  marine  board  may 
regulate  the  mode  in  which  its  meetings  are  to  be  held  and  its  busines's 
conducted. 

CXX.    If  any  local  marine  board,  by  reason  of  any  election  not  Ifany  local 
taking  place,  or  of  the  simultaneous  resignation  or  continued  non-  ISs'to  dXfarge 
attendance  of  all  or  the  greater  part  of  the  members,  or  from  any  its  duties,  Board 
other  cause,  fails  to  meet  or  to  discharge  its  duties,  the  Board  of  ^Jjj£?t™JJ . 
Trade  may  in  its  discretion  either  take  into  its  own  hands  the  per-  o^d^ect  a  new*' 

election. 
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formance  of  the  duties  of  such  local  marine  board  until  the  next 
triennial  appointment  and  election  thereof,  or  direct  that  a  new 
appointment  and  election  of  such  local  marine  board  shall  take  place 
immediately. 

Board  of  Trade,  CXXI.  If  upon  complaint  made  to  the  Board  of  Trade  it  appears 
Say'SSer'a1?  to  such  b°ard  that  any  appointments  or  arrangements  made  by  any 
ran  gements  made  local  marine  board  under  the  powers  hereby  given  to  it  are  not  such 
by  local  marine  as  ^0  meet  fae  wants  of  the  port,  or  are  in  'any  respect  unsatisfactory 
or  improper,  the  Board  of  Trade  may  annul,  alter,  or  rectify  such 
appointments  or  arrangements  in  such  manner  as,  having  regard  to 
the  intentions  of  this  Act  and  to  the  wants  of  the  port,  it  deems  to  be 
expedient. 
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Shipping  Offices. 

CXXII.  In  every  seaport  in  the  United  Kingdom  hi  which  there  is 
a  local  marine  board,  such  board  shall  establish  a  shipping  office 
or  shipping  offices,  and  may  for  that  purpose,  subject  as  herein 
mentioned,  procure  the  requisite  premises,  and  appoint  and  from  time 
to  time  remove  and  re-appoint  superintendents  of  such  offices,  to  be 
called  shipping  masters,  with  any  necessary  deputies,  clerks,  and 
servants,  and  regulate  the  mode*  of  conducting  business  at  such 
offices,  and  shall,  subject  as  herein  mentioned,  have  complete  control 
over  the  same ;  and  every  act  done  by  or  before  any  deputy  duly 
appointed  shall  have  the  same  effect  as  if  done  by  or  before  a  shipping 
master. 

CXXIII.  The  sanction  of  the  Board  of  Trade  shall  be  necessary  so 
far  as  regards  the  number  of  persons  so  appointed  by  any  such  local 
marine  board,  and  the  amount  of  their  salaries  and  wages  and  all 
other  expenses ;  and  the  Board  of  Trade  shall  have  the  immediate 
control  of  such  shipping  offices,  so  far  as  regards  the  receipt  and  pay- 
ment of  money  thereat ;  and  all  shipping  masters,  deputies,  clerks,  and 
servants  so  appointed  as  aforesaid  shall  before  entering  upon  their 
duties  give  such  security  (if  any)  for  the  due  performance  thereof  as 
the  Board  of  Trade  requires ;  and  if  in  any  case  the  Board  of  Trade 
has  reason  to  believe  that  any  shipping  master,  deputy,  clerk,  or  ser- 
vant appointed  by  any  local  marine  board  does  not  properly  discharge 
his  duties,  the  Board  of  Trade  may  cause  the  case  to  be  investigated, 
and  may,  if  it  thinks  fit  so  to  do,  remove  him  from  his  office,  and  may 
provide  for  the  proper  performance  of  his  duties  until  another  person 
is  properly  appointed  in  his  place. 

CXXIV.  It  shall  be  the  general  business  of  shipping  masters  ap- 
pointed as  aforesaid : — 

To  afford  facilities  for  engaging  seamen  by  keeping  registries  of 

their  names  and  characters : 
To  superintend  and  facilitate  their  engagement  and  discharge  in 

manner  herein-after  mentioned : 
To  provide  means  for  securing  the  presence  on  board  at  the  proper 

times  of  men  who  are  so  engaged  : 

To  facilitate  the  making  of  apprenticeships  to  the  sea  service  ; 
To  perform  such  other  duties  relating  to  merchant  seamen  and 
merchant  ships  as  are  hereby  or  may  hereafter  under  the  powers 
herein  contained  be  committed  to  them. 

CXXV.  Such  fees,  not  exceeding  the  sums  specified  in  the  table 
marked  P.  in  the  schedule  hereto,  as  are  from  time  to  time  fixed  by 
the  Board  of  Trade,  shall  be  payable  upon  all  engagements  and  dis- 
charges effected  before  shipping  masters  as  herein-after  mentioned, 
and  the  Board  of  Trade  shall  cause  scales  of  the  fees  payable  for  the 
time  being  to  be  prepared  and  to  be  conspicuously  placed  in  the  ship- 
ping offices ;  and  all  shipping  masters,  their  deputies,  clerks,  and 
servants,  may  refuse  to  proceed  with  any  engagement  or  discharge 
unless  the  fees  payable  thereon  are  first  paid. 
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CXXVI.  Every  owner  or  master  of  a  ship  engaging  or  discharging-  Master  to  pay 
any  seamen  or  seaman  in  a  shipping  office,   or  before  a  shipping  j^  an<J  to 
nuister,  shall  pay  to  the  shipping  master  the  whole  of  the  fees  hereby  weages.  V' 
made  payable  iii  respect  of  such  engagement  or  discharge,  and  may, 
for  the  purpose  of  in  part  reimbursing  himself,  deduct  in  respect  of 
each   siu-h  engagement  or  discharge  from  the  wages  of  all  persons 
(except  apprentices)  so  engaged  or  discharged,  and  retain  any  sums 
not  exceeding  the  sums  specified  in  that  behalf  in  the  table  marked  Q. 
in  the  schedule  hereto :  Provided  that,  if  in  any  cases  the  sums  which  PTOYIBO  »s  to 
the  owner  is  so  entitled  to  deduct  exceed  the  amount  of  the  fee  pay-  ex 
able  by  him,  such  excess  shall  be  paid  by  him  to  the  shipping  master 
in  addition  to  such  fee. 

CXXVII.  Any  shipping  master,  deputy  shipping  master,  or  any  Penalty  on  ship- 
clerk  or  servant 'in  any  shipping  office,  who  demands  or  receives  any  Pin?  inaster3 

ff     e>  >  -T         -i        f       i  •  •  J   taking  other 

remuneration  whatever,  either  directly  or  indirectly,  for  hiring  or  remuneration, 
supplying  any  seaman  for  any  merchant  ship,  excepting  the  lawful 
fees  payable  under  this  Act,  shall,  for  every  such  offence,  incur  a 
penalty  not  exceeding  twenty  pounds,  and  shall  also  be  liable  to  be 
dismissed  from  his  office  by  the  Board  of  Trade. 

CXXVI  II.  The  Board  of  Trade  may,  with  the  consent  of  the  com-  Business  of 
missioners  of  customs,  direct  that  at  any  place  in  which  no  separate  shipping  offices 
shipping  office  is  established,  the  whole  or  any  part  of  the  business  a^ted  at  Custom- 
of  the  shipping  office  shall  be  conducted  at  the  Custom-house,  and  houses, 
thereupon  the  same  shall  be  there  conducted  accordingly ;   and  in 
respect  of  such  business  such  Custom-house  shall  for  all  purposes  be 
deemed  to  be  a  shipping  office,  and  the  officer  of  customs  there,  to 
whom  such  business  is  committed,  shall  for  all  purposes  be  deemed  to 
be  a  shipping  master  within  the  meaning  of  this  Act. 

CXXIX.  The  Board  of  Trade  may  appoint  any  superintendent  of In. London, 
or  other  person  connected  with   any  sailors'  home  in  the  port  of  may^e  shipping 
London  to  be  a  shipping  master,  with  any  necessary  deputies,  clerks,  offices, 
and  servants,  and  may  appoint  any  office  in  any  such  home  to  be  a 
shipping  office  ;    and  all  shipping  masters  and  shipping  offices  so 
appointed  shall  be  subject  to  the  immediate  control  of  the  Board  of 
Trade,  and  not  of  the  local  marine  board  of  the  port. 

CXXX.  The  Board  of  Trade  may  from  time  to  time  dispense  Dispensation 
with  the  transaction  before  a  shipping  master  or  in  a  shipping  office  witn  shipping 
of  any  matters  required  by  this  Act  to  be  so  transacted  j  and  there-  SSence?6'' 
upon  such  matters  shall,  if  otherwise  duly  transacted  as  required  by 
law,  be  as  valid  as  if  transacted  before  a  shipping  master  or  in  a 
shipping  office. 

Examination  and  Certificates  of  Masters  and  Mates.  Certificate!  of 

CXXXI.  Examinations  shall  be  instituted  for  persons  who  intend         Mates. 
to  become  masters  or  mates  of  foreign-going  ships,  or  of  home-trade  Examinations  to 
passenger  ships,  or  who  wish  to  procure  certificates  of  competency  be  instituted  for 
hereinafter  mentioned  ;    and  subject  as  herein  mentioned,  the  local  JJJJ*^8  and 
marine  boards  shall  provide  for  the  examinations  at  their  respective  mi 
ports,  and  may  appoint  and  from  time  to  time  remove  and  re-appoint 
examiners  to  conduct  the  same,  and  may  regulate  the  same ;  and  any 
members  of  the  local  marine  board  of  the  place  where  the  examination 
is  held  may  be  present  and  assist  at  any  such  examination. 

CXXXII.  The  Board  of  Trade  may  from  time  to  time  lay  down  Powers  of  Board 
rules  as  to  the  conduct  of  such  examinations  and  as  to  the  qualifi-  °f  Trade  ?ver 
cations  of  the  applicants,  and  such  rules  shall  be  strictly  adhered  to  examil 
by  all  examiners;    and  no  examiner  shall  be  appointed  unless  he 
possesses  a  certificate  of  qualification,  to  be  from  time  to  time  granted 
or  renewed  by  the  Board  of  Trade  ;  and  the  sanction  of  the  Board  of 
Trade  shall  be  necessary,  so  far  as  regards  the  number  of  examiners 
to  be  appointed,  and  the  amount  of  their  remuneration  ;   and  the 
Board  of  Trade  may  at  any  time  depute  any  of  its  officers  to  be 
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prpsent  and  assist  at  any  examination  ;  and  if  it  appears  to  the  Bowd 
of  Trade  that  the  examinations  for  any  two  or  more  ports  can  be 
conducted  without  inconvenience  by  the  same  examiners,  it  may 
require  and  authorize  the  local  marine  boards  of  such  ports  to  act 
together  as  one  board  in  providing  for  and  regulating  examinations 
and  appointing  and  removing  examiners  for  such  ports. 

CXXXIII.  All  applicants  for  examination  shall  pay  such  fees,  not 
exceeding  the  sums  specified  in  the  table  marked  R.  in  the  schedule 
hereto,  as  the  Board  of  Trade  directs  j  and  such  fees  shall  be  paid  to 
such  persons  as  the  said  board  appoints  for  that  purpose. 

^XXXIV.  Subject  to  the  proviso  hereinafter  contained,  the  Board 
of  Trade  shall  deliver  to  every  applicant  who  is  duly  reported  by  the 
]ocai  examiners  to  have  passed  the  examination  satisfactorily,  and  to 
have  given  satisfactory  evidence  of  his  sobriety,  experience,  ability, 
and  general  good  conduct  on  board  ship,  a  certificate  (hereinafter 
called  a  "certificate  of  competency  ")  to  the  effect  that  he  is  competent 
to  act  as  n  aster,  or  as  first,  second,  or  only  mate  of  a  foreign-going 
ship,  or  as  master  or  mate  of  a  home-trade  passenger  shi|»,  as  the 
case  maybe:  Provided  that  in  every  case  in  which  the  Board  of 
Trade  has  reason  to  believe  such  report  to  have  been  unduly  made, 
such  board  may  remit  the  case  either  to  the  same  or  to  any  other 
examiners,  and  may  require  a  re-examination  of  the  applicant,  or  a 
further  inquiry  into  his  testimonials  and  character,  before  granting 
him  a  cerificate. 

CXXXV.  Certificates  of  service  differing  in  form  from  certificates 
°*'  competency,  shall  be  granted  as  follows:  (that  is  to  say,) 

(1.)  Every  pers-m  who  before  the  first  day  of  January,  one  thousand 
eight'  hundred  and  fifty-one,  served  as  master*  in  the  British 
merchant  service,  or  vvho  has  attained  or  attains  the  rank  of 
lieutenant,  master,  passed  mate,  or  second  master,  or  any 
higher  rank  in  the  service  of  her  Majesty  or  of  the  East  India 
Company,  shall  be  entitled  to  a  certificate  of  service  as  master 
for  foreig-n-ffoin^  shins  : 

fn  \    ~v  IIJ.'-L.Q^T          *  -r 

(20  JfiVCTy  person  who  before  the  first  day  of  January,  one  thousand 
eight  hundred  and  fifty-one,  served  as  mate  in  the  British 
merchant  service  shall  be  entitled  to  a  certificate  of  service  as 
mate  for  foreign-going  ships  : 

(3.)  Every  person  who  before  the  first  day  of  January,  one  thousand 
eight  hundred  and  fifty-four,  has  served  as  master  of  a  home- 
trade  passenger  ship  shall  be  entitled  to  a  certificate  of  service 
as  master  for  home-trade  passenger  ships  : 

(4.)  Every  person  who  before  the  first  day  of  January,  one  thousand 
eight  hundred  and  fifty-four,  has  served  as  mate  of  a  home- 
trade  passenger  ship  shall  be  entitled  to  a  certificate  of  service 
as  mate  for  home-trade  passenger  ships  : 

And  each  of  such  certificates  of  service  shall  contain  particulars  of 
the  name,  place,  and  time  of  birth,  and  of  the  length  and  nature  of 
the  previous  service  of  the  person  to  whom  the  same  is  delivered  ; 
and  the  Board  of  Trade  shall  deliver  such  certificates  of  service  to 
the  various  persons  so  respectively  entitled  thereto,  upon  their  proving 
themselves  to  have  attained  such  rank,  or  to  have  served  as  aforesaid, 
and  upon  their  giving  a  full  and  satisfactory  account  of  the  particulars 
aforesaid. 

CXXXVI.  No  foreign-going  ship  or  home-trade  passenger  ship 
shall  go  to  sea  from  any  port  in  the  United  Kingdom,  unless  the 

c?  i    •         »  /•  t*         •  •  i  •         i         _*• 

master  thereof,  and  in  the  case  of  a  foreign-going  ship  the  first  and 
secon<^  rcates  or  onty  mate  (as  the  case  may  be),  and  in  the  case  of  a 
home-trade  passenger  ship  the  first  or  only  mate  (as  the  case  may  be), 
have  obtained  and  possess  valid  certificates  either  of  competency 
or  service  appropriate  to  their  several  stations  in  such  ship,  or  of  a 
higher  grade  ;  and  no  such  ship,  if  of  one  hundred  tons  burden  or 
upwards,  shall  goto  sea  as  aforesaid,  unless  at  least  one  officer  besides 
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the  master  lias  obtained  and  possesses  a  valid  certificate  appropriate 
to  the  grade  of  only  mate  therein  or  to  a  higher  grade ;  and  every 
person  who,  having  been  engaged  to  serve  as  master  or  as  first  or 
second  or  only  mate  of  any  foreign-going  ship,  cr  as  master  or  first  or 
only  mate  of  a  home-trade  passeng'er  ship,  goes  to  sea  as  aforesaid  as 
such  master  or  mate  without  being  at  the  time  entitled  to  and  pos- 
sessed of  such  certificate  as  herein-before  required,  or  who  employs 
any  person  as  master,  or  first,  second,  or  only  mate  of  any  foreign- 
going  ship,  or  as  master,  or  first  or  only  'mate  of  a  home-trade 
passenger  ship,  without  ascertaining  that  he  is  at  the  time  entitled  to 
and  possessed  of  such  certificate,  shall  for  each  such  offence  incur  a 
penalty  not  exceeding  fifty  pounds. 

C XXX VI I.  Every  certificate  of  competency  for  a  foreign-going  Certificates  for 
ship  shall  be  deemed  to  be  of  a  higher  grade  than  the  corresponding  foreign-going 

•  •  r-  i  j  !_•  j       -L    n          ALT       i.v     ships  available 

certificate   for  a  home-trade  passenger  ship,  and  shall  entitle   the  f0r  home-trade 
lawful  holder  thereof  to  go  to  sea  in  the  corresponding  grade  in  such  passenger  ships, 
last-mentioned  ship;   but  no  certificate  for  a  home-trade  passeng-er 
ship  shall  entitle  the  holder  to  go  to  sea  as  master  or  mate  of  a 
foreign-going  ship. 

CXXXV11I.  All  certificates,  whether  of  competency   or  service,  The  registrar  to 
shall  be  made  in  duplicate,  and  one  part  shall  be  delivered  to  the  ^nceiS"!?' 
person  entitled  to  the  certificate,  and  the  other  shall  be  kept  and  &c.  of  certifi-j 
recorded  by  the  registrar  general  of  seamen,  or  by  such  other  person  cates- 
as  the  Board  of  Trade  appoints  for  that  purpose ;  and  the  Board  of 
Trade  shall  give  to  such  registrar  or  such  other  person  immediate 
notice  of  all  orders  made  by  it  for  cancelling,  suspending,  altering,  or 
otherwise  affecting  any  certificate  in  pursuance  of  the  powers  herein 
contained ;  and  the  registrar  or  such  other  person  as  aforesaid  shall 
thereupon  make  a  corresponding  entry  in  the  record  of  certificates  ; 
and  a  copy  purporting  to  be  certified  by  such  registrar  or  his  assistant  Duplicates  and 
or  by  such  person  as  aforesaid  of  any  certificate  shall  be  primd  Jade  entries  to  be 
evidence  of  such  certificate,  and  a  copy  purporting  to  be  so  certified  ev 
as  aforesaid  of  any  entry  made  as  aforesaid  in  respect  of  any  certificate 
shall  be  primd  facie  evidence  of  the  truth  of  the  matters  stated  in 
such  entry. 

CXXX IX.  Whenever  any  master  or  mate  proves  to  the  satisfaction  in  «ase  of  loss 
of  the  Bo-.rd  of  Trade  that'he  has,  without  fault  on  his  part,  lost  or  grca°npt^  be 
been  deprived  of  any  certificate  already  granted  to  him,  the  Board  of 
Trade  shall,  upon  payment  of  such  fee  (if  any)  as  it  directs,  cause  a 
copy  of  the  certificate  to  which  by  the  record  so  kept  as  aforesaid 
he  appears  to  be  entitled  to  be  made  out  and  certified  as  aforesaid, 
and  to  be  delivered  to  him ;  and  any  copy  which  purports  to  be  so 
made  and  certified  as   aforesaid  shall   have  all  the  effect  of    the 
original. 

CXL.  Every  person  who  makes,  or  procures  to  be  made,  or  assists  Penalties  for 
in  making,  any  false  representation  for  the  purpose  of  obtaining  for  false  represenia- 
himself  or  for  any  other  person  a  certificate  either  of  competency  tlons' 
or  service,  or  who  forges,  assists  in  forging,  or  procures  to  be  forged,  For  forging  or 
or  fraudulently  alters,  assists  in  fraudulently  altering,  or  procures  to  ^^"f,0^^"^ 
be  fradulently  altered,  any  such  certificate' or  any  official  copy  of  iendTngyany cer-* 
any  such  certificate,  or  wl  o  fraudulently  makes  use  of  any  such  certi-  tificate. 
ficate,  or  any  copy  of  any  such  certificate  which  is  forged,  altered, 
cancelled,  suspended,  or  to  which  he  is  not  justly  entitled,  or  who 
fradulently  lends  his  certificate  to  or  allows  the  same  to  be  used 
by  any  other  person,  shall  for  each  offence  be  deemed  guilty  of  a 

misdemeanor. 

• 

Apprenticeships  to  the  Sea  Service.  Apprenticeships 

to  Sea  Service. 

CXLT.  All  shipping  masters  appointed   under  this  Act  shall,  if 
applied  to  for  the  purpose,  give  to  any  board  of  guardians,  overseers,  KSEfi?*- 
or  other  persons  desirous  of  apprenticing  boys  to  the  sea  service,  and  binding  appren- 
to  masters  and  owners  of  ships  requiring  apprentices,  such  assistance  [JJSfJfc  may 
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as  in  their  power  for  facilitating-  the  making  of  such  apprenticeships, 
and  may  receive  from  persons  availing  themselves  of  such  assistance 
such  fees  as  may  be  determined  in  that  behalf  by  the  Board  of  Trade, 
with  the  concurrence,  so  far  as  relates  to  pauper  apprentices  in  Eng- 
land, of  the  Poor  Law  Board  in  England,  and  so  far  as  relates  to 
pauper  apprentices  in  Ireland,  of  the  Poor  Law  Commissioners  in 
Ireland. 

indentures  of  CXLII.  In  the  case  of  every  boy  bound  apprentice  to  the  sea 

a °y rentlces  to       service  by  any  guardians  or  overseers  of  the  poor,  or  other  persons 

sea  service  by      having  the  authority  of  guardians  of  the  poor,  the  indentures  shall  be 

guardians  or        executed  by  the  boy  and  the  person  to  whom  he  is  bound  in  the 

witnessed  *by  two  presence  of  and  shall  be  attested  by  two  justices  of  the  peace,  who 

justices.  shall  ascertain  that  the  boy  has  consented  to  be  bound,  and  has 

attained  the  age  of  twelve  years,  and  is  of  sufficient  health   and 

strength,  and  that  the  master  to  whom  the  boy  is  to  be  bound  is  a 

proper  person  for  the  purpose. 

indentures  of          CXLIII.  All  indentures  of  apprenticeship  to  the  sea  service  shall 
apprenticeship  to  be  exempt  from  stamp  duty;  and  all  such  indentures  shall  be  in 

be  exempt  from       •,-,•.*          ^  .v  i  -11 

stamp  duty, and  duplicate;  and  every  person  to  whom  any  boy  whatever  is  bound  as 
to  be  recorded.  an  apprentice  to  the  sea  service  in  the  United  Kingdom  shall  within 
seven  days  after  the  execution  of  the  indentures  take  or  transmit 
the  same  to  the  registrar  general  of  seamen,  or  to  some  shipping 
master;  and  the  said  registrar  or  shipping  master  shall  retain  and 
record  one  copy,  and  shall  endorse  on  the  other  that  the  same  has 
been  recorded,  and  shall  re-deliver  the  same  to  the  master  of  the 
apprentice ;  and  whenever  any  such  indenture  is  assigned  or  can- 
celled, and  whenever  any  such  apprentice  dies  or  deserts,  the  master 
of  the  apprentice  shall,  within  seven  days  after  such  assignment,  can- 
cellation, death  or  desertion,  if  the  same  happens  within  the  United 
Kingdom,  or  if  the  same  happens  elsewhere,  so  soon  afterwards  as 
circumstances  permit,  notify  the  same  either  to  the  said  registrar  of 
seamen,  or  to  some  shipping  master,  to  be  recorded ;  and  every  person 
who  fails  to  comply  with  the  provisions  of  this  section  shall  incur  a 
penalty  not  exceeding  ten  pounds. 

Rules  to  govern        CXLIV.   Subject  to  the  provisions  herein-before  contained,    all 

a  augers' inSl"P  °f  apprenticeships  to  the  sea  service  made  by  any  guardians  or  overseers 

Great  Britain       of  the  poor,  or  persons  having  the  authority  of  guardians  of  the  poor, 

and  Ireland         shall,  if  made  in  Great  Britain,  be  made  in  the  same  manner  and  be 

subject  to  the  same  laws  and  regulations  as  other  apprenticeships  made 

by  the  same  persons,  and  if  made  in  Ireland  shall  be  subject  to  the 

following  rules ;  (that  is  to  say,) 

(1.)  In  every  union  the  guardians  of  the  poor  or  other  persons  duly 
appointed  to  carry  into  execution  the  Acts  for  the  relief  of  the 
destitute  poor,  and  having  the  authority  of  guardians  of  the 
poor,  may  put  out  and  bind  as  an  apprentice  to  the  sea  service 
any  boy  who  or  whose  parent  or  parents  is  or  are  receiving 
relief  in  such  union,  and  who  has  attained  the  age  of  twelve 
years,  and  is  of  sufficient  health  and  strength,  and  who  consents 
to  be  so  bound  : 

(2.)  If  the  cost  of  relieving  any  such  boy  is  chargeable  to  an  elec- 
toral division  of  a  union,  then  (except  in  cases  in  which  paid 
officers  act  in  place  of  guardians)  he  shall  not  be  bound  as 
aforesaid  unless  the  consent  in  writing  of  the  guardians  of  such 
electoral  division  or  of  a  majority  of  the  guardians  (if  more 
than  one)  be  first  obtained,  such  consent  to  be,  when  possible, 
endorsed  upon  the  indentures : 

(3.)  The  expense  incurred  in  the  binding  and  outfit  of  any  such 
apprentice  shall  be  charged  to  the  union  or  electoral  division 
(as  the  case  may  be)  to  which  the  boy  or  his  parent  or  parents 
is  or  are  chargeable  at  the  time  of  his  being  apprenticed  : 
(4.)  All  indentures  made  in  any  union  may  be  sued  upon  by  the 
guardians  of  the  union,  or  persons  having  the  authority  of 
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guardians  therein  for  the  time  being,  by  their  name  of  office, 
and  actions  brought  by  them  upon  such  indentures  shall  not 
abate  by  reason  of  death  or  change  in  the  persons  holding  the 
office ;  but  no  such  action  shall  be  commenced  without  the 
consent  of  the  Irish  Poor  Law  Commissioners  : 
(5.)  The  amount  of  the  costs  incurred  in  any  such  action  and  not 
recovered  from  the  defendant  therein,  may  be  charged  upon 
the  union  or  electoral  division  (as  the  case  may  be)  to  which 
the  bov  or  his  parent  or  parents  was  or  were  chargeable  at  the 
time  of  his  being  apprenticed. 

CXLV.  The  master  of  every  foreign-going  ship  shall,  before  car-  ^S^ndentures 
rying  any  apprentice  to  sea  from  any  place  in  the  United  Kingdom,  to^be  brought*8 
cause  such  apprentice  to  appear  before  the  shipping  master  before  before  shipping 
whom  the  crew  is  engaged,  and  shall  produce  to  him  the  indenture  by  ™^ey0baf°(Jein  a 
which  such  apprentice  is  bound,  and  the  assignment  or  assignments  foreign-going 
thereof  (if  any) ;  and  the  name  of  such  apprentice,  with  the  date  of  shiP- 
the  indenture  and  of  the  assignment  or  assignments  thereof  (if  any), 
and  the  name  of  the  port  or  ports  at  which  the  same  have  been  regis- 
tered, shall  be  entered  on  the  agreement ;  and  for  any  default  in  obey- 
ing the  provisions  of  this  section  the  master  shall  for  each  offence 
incur  a  penalty  not  exceeding  five  pounds. 

Engagement  of  Seamen.  Engagement  of 

CXLVI.  The  Board  of  Trade  may  grant  to  such  persons  as  it  thinks 
fit  licences  to  engage  or  supply  seamen  or  apprentices  for  merchant  Board  of  Trade 
ships  in  the  United  Kingdom,  to  continue  for  such  periods,  to  be  upon  JSmrto^ro. 
such  terms,  and  to  be  revokable  upon  such  conditions,  as  such  board  cure  seamen, 
thinks  proper.  (fl) 

CXLVI1.  The  following  offences  shall  be  punishable  as  herein-after  Penalties: 
mentioned  ;  (that  is  to  say,) 

(1.)  If  any  person  not  licensed  as  aforesaid,  other  than  the  owner  For  supplying 
or  master,  or  a  mate  of  the  ship,  or  some  person  who  is  bond  seamen  without 
fide  the  servant  and  in  the  constant  employ  of  the  owner,  or  a  1>cense; 
shipping  master  duly  appointed  as  aforesaid,  engages  or  sup- 
plies any  .seaman  or  apprentice  to  be  entered  on  board  any 
ship  in  the  United  Kingdom,  he  shall  for  each  seaman  or  ap- 
prentice so  engaged  or  supplied  incur  a  penalty  not  exceeding 
twenty  pounds : 

('2.)  If  any  person  employs  any  unlicensed  person,  other  than  per-  For  employing 
sons  so  excepted  as  aforesaid,  for  the  purpose  of  engaging  or  "Onn1jc.ensed  per" 
supplying  any  seaman  or  apprentice  to  be  entered  on  board 
any  ship  in  the  United  Kingdom,  he  shall  for  each  seaman  or 
apprentice  so  engaged  or  supplied  incur  a  penalty  not  exceed- 
ing twenty  pounds,  and  if  licensed  shall  in  addition  forfeit  his 
licence  : 

(3.)  If  any  person  knowingly  receives  or  accepts  to  be  entered  on  For  receiving 
board  any  ship  any  seaman  or  apprentice  who  has  been  en-  seamen  illegally 
gaged  or  supplied  contrary  to  the  provisions  of  this  Act,  he  8UPPlied- 
shall  for  every  seaman  or  apprentice  so  engaged  or  supplied 
incur  a  penalty  not  exceeding  twenty  pounds. 

CXLVIII.  If  any  person  demands  or  receives,  either  directly  or  Penalty  for  re- 
indirectly,  from  any  seaman  or  apprentice,  or  from  any  person  seeking   ein remune- 
employment  as  a  seaman  or  apprentice,  or  from  any  person  on  his 
behalf,  any  remuneration  whatever,  other  than  the  fees  hereby  autho-  them, 
rized,  for*  providing  him  with  employment,  he  shall  for  every  such 
offence  incur  a  penalty  not  exceeding  five  pounds. 

CXLIX.  The  master  of  every  ship,  except  ships  of  less  than  eighty  Agreements  to 
tons  registered  tonnage  exclusively   employed  in  trading  between  seame^  cVonh- 
different  ports  on  the  coasts  of  the  United  Kingdom,  shall  enter  into  taining 'certain 
an  agreement  with  every  seaman  whom  he  carries  to  sea  from  any  particulars, 
port  in  the  United  Kingdom  as  one  of  his  crew  in  the  manner  herein- 


(a)  See  now  Medical  Inspection  of  Seamen,  sec.  10,  Merchant  Shipping  Act, 
1867.     App.  p.  ccccxiii. 
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Proviso  as  to 
forms  for  co- 
lonial ships. 


For  foreign- 
going  ships  such 
agreements,  when 
made  in  the 
United  Kingdom, 
except  in  special 
cases,  to  be  made 
before  and  at- 
tested by  a  ship- 
ping master ; 


To  be  in  dupli- 
cate ; 


Provision  for 
substitutes. 


Foreign-gotr  g 
•hips  making 


after  mentioned ;  and  every  such  agreement  shall  be  in  a  form  sanc- 
tioned by  the  Board  of  Trade,  and  shall  be  dated  at  the  time  of  the 
first  signature  thereof,  and  shall  be  signed  by  the  master  before  any 
seaman  signs  the  same,  and  shall  contain  the  following  particulars  as 
terms  thereof;  (that  is  to  say,) 

(1.)  The  nature,  and,  as  far  as  practicable,  the  duration  of  the  in- 
tended voyage  or  engagement : 
(2.)  The  number  and  description  of  the  crew,  specifying  how  many 

are  engaged  as  sailors  : 
(3.)  The  time  at  which  each  seaman  is  to  be  on  board  or  to  begin 

work  : 

(4.)  The  capacity  in  which  each  seaman  is  to  serve  : 
(5.)  The  amount  of  wages  which  each  seaman  is  to  receive  : 
(6.)  A  scale  of  the  provisions  which  are  to  be  furnished  to  each 

seaman : 

(7.)  Any  regulations  as  to  conduct  on  board,  and  as  to  fines,  short 
allowance  of  provisions,  or  other  lawful  punishments  for  mis- 
conduct, which  have  been  sanctioned  by  the  Board  of  Trade  as 
regulations  proper  to  be  adopted,  and  which  the  parties  agree 
to  adopt : 

Arid  every  such  agreement  shall  be  so  framed  as  to  admit  of  stipu- 
lations, to  be  adopted  at  the  will  of  the  master  and  seamen  in  each 
case,  as  to  advance  and  allotment  of  wages,  and  may  contain  any  other 
stipulations  which  are  not  contrary  to  law  :  Provided  that  if  the 
master  of  any  ship  belonging  to  any  British  possession  has  an  agree- 
ment with  his  crew  made  in  due  form  according  to  the  law  of  the 
possession  to  which  such  ship  belongs  or  in  which  her  crew  were 
engaged,  and  engages  single  seamen  in  the  United  Kingdom,  such 
seamen  may  sign  the  agreement  so  made,  and  it  shall  not  be  necessary 
for  them  to  sign  an  agreement  in  the  form  sanctioned  by  the  Board  of 
Trade. 

CL.  In  the  case  of  all  foreign-going  ships,  in  whatever  part  of  her 
Majesty's  dominions  the  same  are  registered,  the  following  rules  shall 
be  observed  with  respect  to  agreements ;  (that  is  to  say,) 

(1.)  Every  agreement  made  in  the  United  Kingdom  (except  in 
such  cases  of  agreements  with  substitutes  as  are  herein-after 
specially  provided  for)  shall  be  signed  by  each  seaman  in  the 
presence  of  a  shipping  master: 

(2.)  Such  shipping  master  shall  cause  the  agreement  to  be  read 
over  and  explained  to  each  seaman,  or  otherwise  ascertain  that 
each  seaman  understands  the  same  before  he  signs  it,  and  shall 
attest  such  signature : 

(.3.)  When  the  crew  is  first  engaged,  the  agreement  shall  be  signed 
in  duplicate,  and  one  part  shall  be  retained  by  the  shipping 
master,  and  the  other  part  shall  contain  a  special  place  or  form 
for  the  descriptions  and  signatures  of  substitutes  or  persons 
engaged  subsequently  to  the  first  departure  of  the  ship,  and  shall 
be  delivered  to  the  master  : 

(4.)  In  the  case  of  substitutes  engaged  in  the  place  of  seamen  who 
have  duly  signed  the  agreement,  and  whose  services  are  lost 
within  twenty-four  hours  of  the  ship's  putting  to  sea  by  death, 
desertion,  or  other  unforeseen  cause,  the  engagement  shall, 
when  practicable,  be  made  before  some  shipping  master  duly 
appointed  in  the  manner  herein-before  specified  ;  and  when- 
ever such  last-mentioned  engagement  cannot  be  so  made,  the 
master  shall,  before  the  ship  puts  to  sea,  if  practicable,  and  if 
not,  as  soon  afterwards  as  possible,  cause  the  agreement  to  be 
read  over  and  explained  to  the  seamen ;  and  the  seamen  shall 
thereupon  sign  the  same  in  the  presence  of  a  witness,  who  shall 
attest  their  signatures. 

CLI.  In  the  case  of  foreign  going  ships  making  voyages  averaging 
less  than  six  months  in  duration,  running  agreements  with  the  crew 
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may  be  made  to  extend  over  two  or  more  voyages,  so  that  no  such  short  roynges 

agreement  shall  extend  beyond  the  next  following  thirtieth  day  of  JJJJ  1^™"^ 

June,  or  thirty-first  day  of  December,  or  the  first  arrival  of  the  ship 

at  her  port  of  destination  in  the  United  Kingdom  after  such  date,  or 

the  discharge  of  cargo  consequent  upon  such  arrival  ;  and  every  per- 

son entering  into  such  agreement,  whether  engaged   upon  the  first 

commencement  thereof  or  otherwise,  shall  enter  into  and  sign  the 

same  in  rhe  manner  hereby  required  for  other  foreign  -going  ships  ;  and 

every  person  engaged  thereunder,  if  discharged  in  the  United  King- 

dom shall  be  discharged  in  the  manner  hereby  required  for  the  dis- 

charge of  seamen  belonging  to  other  foreign-going  ships. 

CLII.  The  master  of  every  foreign-going  ship  for  which  such  a  Engagement  and 
running'  agreement  as  aforesaid  is  made  shall,  upon  every  return  to  discharge  of 
any  port  in  the  United  Kingdom  before  the  final  termination  of  the  ^SJJShne  the 
agreement,  discharge  or  engage  before  the  shipping  master  at  such  m 
port  any  seaman  whom  he  is  required  by  law  so  to  discharge  or 
engage,  and  shall  upou-£JLery  such  return  endorse  on  the  agreement 
a  statement  (as  the  case  may  be)  either  that  no  such  discharges  or 
engagements  have  been  made  or  are  intended  to  be  made  before  the 
ship  again  leaves  port,  or  that  all  such  discharges  or  engagements 
have  been  duly  made  as  herein-before  required,  and  shall  deliver  the 
agreement  so  endorsed  to  the  shipping  master;  and  any  master  who 
wilfully  makes  a  false  statement  in  such  endorsement  shall  incur  a 
penalty  not  exceeding  twenty  pounds  ;   and  the  shipping  master  shall 
also  sign  an  endorsement  on  the  agreement  to  the  effect  that  the  pro- 
visions of  this  Act  relating  to  such  agreement  have  been  complied  with, 
and  shall  re-deliver  the  agreement  so  endorsed  to  the  master. 

CLIII.  In  cases  in  which  such  running  agreements  are  made,  the  Duplicates  of 
duplicate  agreement  retained  by  the  shipping  master  upon  the  first  runnin&  agree- 
engagement  of  the  crew  shall  either  be  transmitted  to  the  registrar-  JSSJt  with.*  t0  ** 
general  of  seamen  immediately,  or  be  kept  by  the  shipping  master 
until  the  expiration  of  the  agreement,  as  the  Board  of  Trade  directs. 

CLIV.  For  the  purpose  of  determining  the  fees  to  be  paid  upon  the  Fees  to  be  paid 
engagement  and  discharge  of  seamen   belonging   to   foreign-going  on  such  runnins 
ships  which  have  running  agreements  as  aforesaid,  the  crew  shall  be  ag 
considered  to  be  engaged  when  the  agreement  is  first  signed,  and 
to  be    discharged   when  the  agreement  finally  terminates,  and  all 
intermediate  engagements   and  dischargees  shall  be  considered  to  be 
engagements  and  discharges  of  single  seamen. 

CLV.  In  the  case  of  home-trade  ships,  crews  or  single  seamen  may,  in  home-trade 
if  the  master  thinks  fit,  be  engaged  before  a  shipping  master  in  the  8hiPs»  agreement 
manner  herein-before  directed   with  respect  to  foreign-going  ships  ;  b^fo^a'shtppTng 
and  in  every  case  in  which  the  engagement  is  not  so  made,  the  master  master  or  other 
shall,  before  the  ship  puts  to  sea,  if  practicable,  and  if  not,  as  soon  witness- 
afterwards   as  possible,  cause  the  agreement  to   be  read   over  and 
explained  to  each  seaman,  and  the  seaman  shall  thereupon  sign  the 
same  in  the  presence  of  a  witness,  who  shall  attest  his  signature. 

CLVI.  In  cases  where  several  home-trade  ships  belong  to  the  same  Special  agree- 
owner,  the  agreement  with  the  seamen  may,  notwithstanding  any-  ments  f']r  home- 
tlijng  herein  contained,  be  made  by  the  owner  instead  of  by  the  master,  i  Jibing  to'same 
and  the  seamen  may  be  engaged  to  serve  in  any  two  or  more  of  such  °wner». 
ships,   provided  that  the  names  of  the  ships  and  the  nature  of  the 
service  are  specified  in  the  agreement  :   but  with  the  foregoing  excep- 
tion all  provisions  herein  contained  which  relate  to  ordinary  agree- 
ments for  home-trade  ships  shall  be  applicable  to  agreements  made  in 
pursuance  of  this  section. 

CLVI  I.  If  in  any  case  a  master  carries  any  seaman  to  sea  without  Penalty  for  ship- 
entering  into  an  agreement  with  him  in  the  form  and  manner  and  at 
the  place  and  time  hereby  in  such  case  required,  the  master  in  the 


case  of  a  foreig-n  going  shin,  and  the  master  or  owner  in  the  case  of  executed. 
a  home-trade  ship,  shall  for  each  such  offence  incur  a  penalty  not 
exceeding  five  pounds. 
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changes  in  crew  CLVIII.  The  master  of  every  foreign-going  ship  of  which  the  crew 
to  be  reported,  jjas  been  engaged  before  a  shipping  master  shall  before  finally  leaving 
the  United  Kingdom  sign  and  send  to  the  nearest  shipping  master  a 
full  and  accurate  statement,  in  a  form  sanctioned  by  the  Board  of 
Trade,  of  every  change  which  takes  place  in  his  crew  before  finally 
leaving  the  United  Kingdom,  and  in  default  shall  for  each  offence 
incur  a  penalty  not  exceeding  five  pounds  ;  and  such  statement  shall 
be  admissible  in  evidence,  subject  to  all  just  exceptions. 

Seamen  engaged       CLIX.  Every  master  of  a  ship  who  if  such  ship  is  registered  in 
in  the  colonies      the  United  Kingdom  engages  any  seaman  in  any  British  possession, 
D°eftreSsomed       or  if  sucl1  S^P  belongs  to  any  British  possession  engages  any  seaman 
chipping  master    in  any  British  possession  other  than  that  to  which  the  ship  belongs, 
r  of  cus"  shall,  if  there  is  at  the  place  where  such  seaman  is  engaged  any  official 
shipping  master  or  other  officer  duly  appointed  for  the  purpose  of 
shipping  seamen,  engage  such  seaman  before  such  shipping  master, 
and  if  there  is  no  such  shipping  master  or  officer,  then  before  some 
officer  of  customs ;  and  the  same  rules,  qualifications,  and  penalties 
as   are  herein-before  specified  with  respect  to  the  engagement  of 
seamen  before  shipping'  masters  in  the  United  Kingdom  shall  apply 
to  such  engagements  in  a  British  possession ;  and  upon  every  such 
engagement  such  shipping  master  or  officer  as  aforesaid  shall  e'ndorse 
upon  the  agreement  an  attestation  to  the  effect  that  the  same  has  been 
signed  in  his  presence,  and  otherwise  made  as  hereby  required ;  and  if 
in  any  case  such  attestation  is  not  made,  the  burden  of  proving  that  the 
seaman  was  duly  engaged  as  hereby  required  shall  lie  upon  the  master. 
Seamen  engaged       CLX.  Every  master  of  a  British  ship  who  engages  any  seaman  at 
to  bershfppedrtS    anv  Place  out  0]f?  her  Majesty's  dominions  in  which  there  is  a  British 
with  the  sanction  consular  officer  shall,  before  carrying  such  seaman  to  sea,  procure  the 
and  in  the  pre-     sanction  of  such  officer,  and  shall  engage  such  seaman  before  such 
consul?  officer ;  and  the  same  rules  as  are  herein-before  contained  with  respect 

to  the  engagement  of  seamen  before  shipping  masters  in  the  United 
Kingdom  shall  apply  to  such  engagements  made  before  consular 
officers ;  and  upon  every  such  engagement  the  consular  officer  shall 
endorse  upon  the  agreement  his  sanction  thereof,  and  an  attestation 
to  the  effect  that  the  same  has  been  signed  in  his  presence,  and 
otherwise  made  as  hereby  required  ;  and  every  master  who  engages 
any  seaman  in  any  place  in  which  there  is  a  consular  officer,  other- 
wise than  as  herein-before  required,  shall  incur  a  penalty  not  exceed- 
ing twenty  pounds ;  and  if  in  any  case  the  endorsement  and  attesta- 
tion hereby  required  is  not  made  upon  the  agreement,  the  burden  of 
proving  the  engagement  to  have  been  made  as  herein-before  required 
shall  lie  upon  the  master. 

RrodLSion  f  CLXI.  The  following  rules  shall  be  observed  with  respect  to  the 
agreements  and  production  of  agreements  and  certificates  of  competency  or  service 
certificates  of  for  foreign-going  ships ;  (that  is  to  say,) 

Satesrofa?odreign-  (1')  The  master  of  evei7  foreign-going  ship  shall,  on  signing  the 
going  ships.  agreement  with  his  crew,  produce  to  the  shipping  master 

before  whom  the  same  is  signed  the  certificates  of  competency 
of  service  which  the  said  master  and  his  first  and  second  mate 
or  only  mate,  as  the  case  may  be,  are  hereby  required  to 
possess ;  and  upon  such  production  being  duly  made,  and  the 
agreement  being  duly  executed  as  hereby  required,  the  ship- 
ping master  shall  sign  and  give  to  the  master  a  certificate  to 
that  effect : 

(2.)  In  the  case  of  running  agreements  for  foreign-going  ships  the 
shipping  master  shall,  before  the  second  and  every  subsequent 
voyage  made  after  the  first  commencement  of  the  agreement, 
sign  and  give  to  the  master,  on  his  complying  with  the  pro- 
visions herein  contained  with  respect  to  such  agreements,  and 
producing  to  the  shipping  master  the  certificate  of  competency 
or  service  of  any  first,  second,  or  only  mate  then  first  engaged 
by  him,  a  certificate  to  that  effect : 
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(3.^  The  master  of  every  foreign-going  ship  shall,  before  proceed- 
ing to  sea,  produce  the  certificate  so  to  be  given  to  him  by  the 
shipping1  master  as  aforesaid  to  the  collector  or  comptroller  of 
customs,  and  no  officer  of  customs  shall  clear  any  such  ship 
outwards  without  such  production ;  and  if  any  such  ship 
attempts  to  go  to  sea  without  a  clearance,  any  such  officer  may 
detain  her  until  such  certificate  as  aforesaid 'is  produced  : 
(4.)  The  master  of  every  foreign-going  ship  shall,  within  forty-eight 
hours  after  the  ship's  arrival  at  her  final  port  of  destination 
in  the  United  Kingdom,  or  upon  the  discharge  of  the  crew, 
whichever  first  happens,  deliver  such  agreement  to  a  shipping 
master  at  the  place  ;  and  such  shipping  master  shall  thereupon 
give  to  the  master  a  certificate  of  such  delivery;  and  no  officer 
of  customs  shall  clear  any  foreign-going  ship  inwards  without 
the  production  of  such  certificate  : 

And  if  the  master  of  any  foreign-g-oing  ship  fails  to  deliver  the  agree- 
ment to  a  shipping  master  at  the  time  and  in  the  manner  hereby 
directed,  he  shall  for  every  default  incur  a  penalty  not  exceeding  five 
pounds. 

CLXII.  The  following  rules  shall  be  observed  with  respect  to  the  Ruiei  as  to  pro- 
production  of  agreements  and  certificates  of  competency  or  service  nSsand  cer-6" 
for  home-trade  snips ;  (that  is  to  say,)  tificatos  for 

(1.)  In  the  case  of  home-trade  ships  of  more  than  eighty  tons  ^™~trado 
burden,  no  agreement  shall  extend  beyond  the  next  following 
thirtieth  day  of  June  or  thirty-first  day  of  December,  or  the 
first  arrival  of  the  ship  at  her  final  port  of  destination  in  the 
United  Kingdom  after  such  date,  or  the  discharge  of  cargo 
consequent  upon  such  arrival : 

(2.)  The  master  or  owner  of  every  such  ship  shall,  within  twenty- 
one  days  after  the  thirtieth*  day  of  June  and  the  thirty-first 
day  of  December  in  every  year,  transmit  or  deliver  to  some 
shipping  master  in  the  Uniteci  Kingdom  every  agreement  made 
within  the  six  calendar  months  next  preceding  such  days 
respectively  ;  and  shall  also,  in  the  case  of  home-trade  passenger 
ships,  produce  to  the  shipping  master  the  certificates  of  com- 
petency or  service  which  the  said  master,  and  his  first  or  only 
mate,  as  the  case  may  be,  are  hereby  required  to  possess : 
(3.)  The  shipping  master  shall  thereupon  give  to  the  master  or 
owner  a  certificate  of  such  delivery  and  production ;  and  no 
officer  of  customs  shall  grant  a  clearance  or  transire  for  any 
such  ship  as  last  aforesaid  without  the  production  of  such 
certificate  ;  and  if  any  such  ship  attempts  to  ply  or  go  to  sea 
without  such  clearance  or  transire,  any  such  officer  may  detain 
her  until  the  said  certificate  is  produced  : 

And  if  the  agreement  for  any  home-trade  ship  is  not  delivered  or 
transmitted  by  the  master  or  owner  to  a  shipping  master  at  the  time 
and  in  the  manner  hereby  directed,  such  master  or  owner  shall  for 
every  default  incur  a  penalty  not  exceeding  five  pounds. 

CLXIII.  Every  erasure,  interlineation,  or  alteration  in  any  such  Alterations  to  be 
agreement  with  seamen  as  is  required   by  the  third  part  of  this  Act  J^d'to'hlve*" 
(except  additions  so  made  as  herein-before  directed  for  shipping  sub-  been  madlfwith 
stitutes  or  persons  engaged  subsequently  to  the  first  departure  of  the  the  consent  of  all 
ship)  shall  be  wholly  inoperative,  unless  proved  to  have  been  made  par( 
with  the  consent  of  all  the  persons  interested  in  such  erasure,  inter- 
lineation, or  alteration  by  the  written  attestation  (if  made  in  her 
Majesty's  dominions)  of  some  shipping  master,  justice,  officer  of  cus- 
toms, or  other  public  functionary,  or  (if  made  out  of  her  Majesty's 
dominions)  of  a  British  consular  officer,  or,  where  there  is  no  such 
officer,  of  two  respectable  British  merchants. 

CLXIV.  Every  person  who  fraudulently  alters,  assists  in  fraudu-  Penalty  for  faisi- 
lently  altering,  or  procures  to  be  fraudulently  altered,  or  makes,  or  frine  agreement, 
assists  in  making,  or  procures  to  be  made,  any  false  entry  in,  or 
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delivers,  assists  in  delivering1,  or  procures  to  be  delivered,  a  false  copy 
of  any  agreement,  shall  for  each  such  offence  be  deemed  guilty  of 
a  misdemeanor. 

Seamen  not  to  be      CLXV.  Any  seaman  may  bring  forward   evidence  to  prove  the 
agreement1"00  Ce  con^ents  of  any  agreement  or  otherwise  to  support  his  case,  without 
producing  or  giving  notice  to  produce  the  agreement  or  any  copy 
thereof. 

Sent  t°of  be  made       CLXVI.  The  master  shall  at  the  commencement  of  every  voyage 

amLsibie  "to*™  *   or  engagement  cause  a  legible  copy  of  the  agreement  (omitting  the 

crew.  signatures)  to  be  placed  or  posted  up  in  such  part  of  the  ship  as  to 

be  accessible  to  the  crew,  and  in  default  shall  for  each  offence  incur  a 

penalty  not  exceeding  five  pounds. 

Seamen  dis-  CLXVII.  Any  seaman  who  has  .-igned  an  agreement,  and  is  affer- 

war(^s  discharged  before  the  commencement  of  the  voyage,  or  before 
one  month's  wages  are  earned,  without  fault  on  his  part  justifying 
such  discharge  and  without  his  consent,  shall  be  entitled  to  receive 
from  the  master  or  owner,  in  addition  to  any  wages  he  may  have 
earned,  due  compensation  for  the  damage  thereby  caused  to  him,  not 
exceeding  one  month's  wages,  and  may,  on  adducing  such  evidence 
as  the  court  hearing  the  case  deems  satisfactory  of  his  having  been  so 
improperly  discharged  as  aforesaid,  recover  such  compensation  as  if  it 
were  wages  duly  earned. 

Allotment  of  Allotment  of  Wages. 

Wages. 

Regulations  as  to  CLXVIII.  All  stipulations  for  the  allotment  of  any  part  of  the 
allotment  notes,  wages  of  a  seaman  during  his  absence  which  are  made  at  the  com- 
mencement of  the  voyage  shall  be  inserted  in  the  agreement,  and 
shall  state  the  amounts  and  times  of  the  payments  to  be  made ;  and 
all  allotment  notes  shall  be  in  forms  sanctioned  by  the  Board  of 
Trade. 

Allotment  notes  CLXIX.  The  wife,  or  the  father  or  mother,  or  the  g'randfather  or 
iiuramarii"^011  g?1<andniother,  or  any  child  or  grandchild,  or  any  brother  or  sister  of 
certaTn^persons  anv  seaman  in  whose  favour  an  allotment  note  of  part  of  the  wag-es  of 
and  under  certain  such  seaman  is  made,  may,  unless  the  seaman  is  shown  in  manner 
conditions.  herein-after  mentioned  to  have  forfeited  or  ceased  to  be  entitled  to 

the  wages  out  of  which  the  allotment  is  to  be  paid,  and  subject,  as  to 
the  wife,  to  the  provision  herein-after  contained,  sue  for  and  recover 
the  sums  allotted  by  the  note  when  and  as  the  same  are  made  payable, 
with  costs,  from  the  owner  or  any  agent  who  has  authorized  the 
drawing  of  the  note,  either  in  the  County  Court  or  in  the  summary 
manner  in  which  seamen  are  by  this  Act  enabled  to  sue  for  and 
recover  wages  not  exceeding  fifty  pounds  ;  and  in  any  such  proceeding 
it  shall  be  suffi  ient  for  the  claimant  to  prove  that  he  or  she  is  the 
person  mentioned  in  the  note,  and  that  the  note  was  given  by  the 
owner  or  by  the  master,  or  some  other  authorized  agent ;  and  the 
seaman  shall  be  presumed  to  be  duly  earning  his  wages,  unless  th- 
contrary  is  shown  to  the  satisfaction  of  the  court,  either  by  the  official 
statement  of  the  change  in  the  crew  caused  by  his  absence  made  and 
signed  by  the  master,  as  by  this  Act  is  required,  or  by  a  duly  certified 
copy  of  some  entry  in  the  official  log-book  to  the  effect  that  he  has 
left  the  ship,  or  by  a  credible  letter  from  the  master  of  the  ship  to 
the  same  effect,  or  by  such  other  evidence,  of  whatever  description, 
as  the  court  in  its  absolute  discretion  considers  sufficient  to  show 
satisfactorily  that  the  seaman  has  ceased  to  be  entitled  to  the  wages 
out  of  which  the  allotment  is  to  be  paid  :  Provided  that  the  wife  of 
any  seaman  who  deserts  her  children,  or  so  misconducts  herself  as  to 
be  undeserving  of  support  from  her  husband,  shall  thereupon  forfeit 
all  right  to  further  payments  of  any  allotment  of  his  wages  which 
has  been  made  in  her  favour. 
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Discharge  and  Payment  of  Wages.  Discharge  and 

Payment  of 
Wages. 

CLXX.  In  the  case  of  all  British  foreign-going  ships,  in  whatever          — 
part  of  her  Majesty's  dominions  the  same  are  registered,  all  seamen  f0lJjgn-|oingm 
discharged  in  the   United   Kingdom  shall  be  discharged  and  receive  iUpt  to  be  made 
their  wages  in  the  presence  of  a  shipping  master  duly  appointed  under  ^trershipping 
this  Act,  except   in  cases  where   some  competent   court   otherwise 
directs  ;  and  any  master  or  owner  of  any  such  ship  who  discharges 
any  seaman  belonging  thereto,  or,  except  as  aforesaid,  pays  his  wages 
within  the  United  Kingdom  in  any  other  manner,  shall  incur  a  penalty 
not  exceeding  ten  pounds  ;  and  in  the  case  of  home-trade  ships  seamen 
may,  if  the  owner  or  master  so  desires,  be  discharged  and  receive  their 
wages  in  like  manner. 

CLXXI.  Every  master  shall,  not  less  than  twenty-four  hours  Master  to  deliver 
before  paying  off  or  discharging'  any  seaman,  deliver  to  him,  or,  if  he  amount  of  wages. 
is  to  be  discharged  before  a  shipping  master,  to  such  shipping  master, 
a  full  and  true  account  in  a  form  sanctioned  by  the  Board  of  Trade 
of  his  wages,  and  of  all  deductions  to  be  made  therefrom  on  any 
account  whatever,  and  in  default  shall,  for  each  offence,  incur  a 
penalty  not  exceeding  five  pounds  ;  and  no  deduction  from  the  wages 
of  any  seaman  (except  in  respect  of  any  matter  happening  after  such 
delivery)  shall  be  allowed  unless  it  is  included  in  the  account  so 
delivered;  and  the  master  shall,  during  the  voyage,  enter  the  various 
matters  in  respect  of  which  such  deductions  are  made,  with  the  amounts 
of  the  respective  deductions,  as  they  occur,  in  a  book  to  be  kept  for  that 
purpose,  and  shall,  if  required,  produce  such  book,  at  the  time  of  the 
payment  of  wages,  and  also  upon  the  hearing  before  any  competent 
authority  of  any  complaint  or  question  relating  to  such  payments. 

CLXXII.  Upon  the  discharge  of  any  seaman,  or  upon  payment  of  on  discharge, 
his  wages,  the  master  shall  sign  and  give  him  a  certificate  of  his  masters  to  give 
discharge,  in  a  form  sanctioned  by  the  Board  of  Trade,  specifying  the  JSTof SH 
period  of  his  service  and  the  time  and  place  of  his  discharge';  and  if  charge,  and 
anv  master  fails  to  si°%n  and  give  to  anv  such  seaman  such  certificate  r*turn  certificates 

„•',.,  .     ,y    ,,  °.  i      'iv  •  of  competence  or 

of  discharge,  he  shall  for  each  such  onence  incur  a  penalty  not  ex-  service  to  mates, 
ceeding  ten  pounds ;  and  the  master  shall  also,  upon  the  discharge 
of  every  certificated  mate  whose  certificate  of  competency  or  service 
has  been  delivered  to  and  retained  by  him,  return  such  certificate,  and 
shall  in  default  incur  a  penalty  not  exceeding  twenty  pounds. 

CLXXIII.  Every  shipping  master  shall  hear  and  decide  any  ques-  shipping  master 
tion  whatever,  between  a  master  or  owner  and  any  of  his  crew,  which  ^^^which 
both  parties  agree  in  writing  to  submit  to  him  ;  and  every  award  so  parties  rete  to 
made  by  him  shall  be  binding  on  both  parties,  and  shall  in  any  legal  him. 
proceeding  which  may  be  taken  in  the  matter  before  any  Court  of 
Justice  be  deemed  to   be  conclusive  as  to  the  rights  of  the  parties ; 
and  no  such   submission  or  award  shall  require  a  stamp  ;  and  any 
document  purporting-  to  be  such  submission  or  award  shall  be  prinid 
facie  evidence  thereof. 

CLXXIV.  In  any  proceeding  relating  to  the  wages,  claims,  or  dis-  ^asj£dj"dotjl5e™ 
charge  of  any  seaman  carried  on  before  any  shipping  master  under  paJIJJ tosh*p-P * 
the  provisions  of  this  Act,  such  shipping  master  may  call  upon  the  plug  masters,  and 
owner  or  his  agent,  or  upon  the  master  or  any  mate  or  other  member  give  evirtence- 
of  the  crew,  to  produce  any  log-books,  papers,  or  other  documents  in 
their  respective  possession  or  power  relating  to  any  matter  in  question 
in  such  proceeding,  and  may  call  before  him  and  examine  any  of  such 
persons  being  then   at  or  near  the  place  on  any  such  matter ;  and 
every  owner,  agent,  master,  mate,  or  other  member  of  the  crew  who, 
when  called  upon  by  the  shipping  master,  does  not  produce  any  such 
paper  or  document  as  aforesaid,  if  in  his  possession  or  power,  or  does 
not  appear  and  give  evidence,  shall,  unless  he  shows  some  reasonable 

z  z 


Ixiv 


Appendix. 


Settlement  of 
wages. 

Release  to  be 
signed  before  and 
attested  by  the 
shipping  master; 


To  be  a  dis- 
charge ; 


And  to  be  evi- 
dence. 


No  other  receipt 
to  be  a  discharge. 


Voucher  to  be 
given  to  master, 
and  to  be  evi- 
dence. 


Master  to  make 
reports  of  cha- 


excuse  for  such  default,  for  each  such  offence  incur  a  penalty  not 
exceeding  five  pounds. 

C  LXXV.  The  following-  rules  shall  be  observed  with  respect  to  the 
settlement  of  wages  ;  (that  is  to  say,) 

(1.)  Upon  the  completion  before  a  shipping1  master  of  any  dis- 
charge and  settlement,  the  master  or  owner  and  each  seaman 
shall  respectively,  in  the  presence  of  the  shipping"  master,  sign, 
in  a  form  sanctioned  by  the  Board  of  Trade,  a  mutual  release 
of  all  claims  in  respect  of  the  past  voyage  or  engagement,  and 
the  shipping  master  shall  also  sign  and  attest  it,  and  shall 
retain  and  transmit  it  as  herein  directed  : 

(2.)  Such  release  so  signed  and  attested  shall  operate  as  a  mutual 
discharge  and  settlement  of  all  demands  between  the  parties 
thereto  in  respect  of  the  past  voyage  or  engagement : 
(3.)  A  copy  of  such  release,  certified  under  the  hand  of  such  ship- 
ping master  to  be  a  true  copy,  shall  be  given  by  him  to  any 
party  thereto  requiring  the  same ;  and  such  copy  shall  be 
receivable  in  evidence  upon  any  future  question  touching  such 
claims  as  aforesaid,  and  shall  have  all  the  effect  of  the  original 
of  which  it  purports  to  be  a  copy  : 

(4.)  In  cases  in  which  discharge  and  settlement  before  a  shipping 
master  are  hereby  required,  no  payment,  receipt,  settlement, 
or  discharge  otherwise  made,  shall  operate  or  be  admitted  as 
evidence  of  the  release  or  satisfaction  of  any  claim  : 
(5.)  Upon  any  payment  being  made  by  a  master  before  a  shipping 
master,  the  snipping  master  shall,  if  required,  sign  and  give  to 
such  master  a  statement  of  the  whole  amount  so  paid  ;  and 
such  statement  shall,  as  between  the  master  and  his  employer, 
be  received  as  evidence  that  he  has  made  the  payments  therein 
mentioned. 

CLXXVI.  Upon  every  discharge  effected  before  a  shipping  master 
the  master  shall  make  and  sign,  in  a  form  sanctioned  by  the  Board  of 
Trade,  a  report  of  the  conduct,  character,  and  qualifications  of  the 
persons  discharged,  or  may  state,  in  a  column  to  be  left  for  that  pur- 
pose in  the  said  form,  that  he  declines  to  give  any  opinion  upon  such 
particulars,  or  upon  any  of  them ;  and  the  shipping  master  shall 
transmit  the  same  to  the  registrar  general  of  seamen,  or  to  such  other 
person  as  the  Board  of  Trade  directs,  to  be  recorded ;  and  shall,  if 
desired  so  to  do  by  any  seaman,  give  to  him,  or  endorse  on  his  certifi- 
cate of  discharge,  a  copy  of  so  much  of  such  report  as  concerns  him  ; 
and  every  person  who  makes,  or  assists  in  making,  or  procures  to  be 
made,  any  false  certificate  or  report  of  the  service,  qualifications,  con- 
duct, or  character  of  any  seaman,  knowing  the  same  to  be  false,  or 
who  forges,  assists  in  forging',  or  procures  to  be  forged,  or  fraudulently 
alters,  assists  in  fraudulently  altering,  or  procures  to  be  fraudulently 
altered,  any  such  certificate  or  report,  or  who  fraudulently  makes  use 
of  any  certificate  or  report,  or  of  any  copy  of  any  certificate  or  report 
which  is  forged,  or  altered,  or  does  not  belong  to  him,  shall,  for  each 
such  offence,  be  deemed  guilty  of  a  misdemeanor. 


Savings  Banks 
for  Seamen. 

Facilities  mar  be 
given  for  remit- 
ting seamen's 
wages. 


Remittance  of  Wages,  and  Savings  Banks  for  Seamen. 

CLXXVII.  Facilities  shall,  if  the  Board  of  Trade  so  directs,  be 
giv en  for  remitting  the  wages  and  other  monies  of  seamen  and  ap- 
prentices  to  their  relatives  or  other  persons  by  means  of  money  orders 
issued  by  shipping  masters;  and  the  Board  of  Trade  may  make 
regulations  concerning  such  orders,  and  the  persons  by  or  to  whom, 
and  the  mode  and  time  in  and  at  which,  the  same  are  to  be  paid, 
and  may  from  time  to  time  repeal  or  alter  any  such  regulations ; 
and  all  such  regulations,  so  long  as  they  are  in  force,  shall  be  binding 
upon  all  persons  interested  or  claiming  to  be  interested  in  such 
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orders,  as  well  as  upon  the  officers  employed  in  issuing1  or  paying  the 
same ;  and  no  legal  proceeding-  shall  be  instituted  against  the  Board 
of  Trade,  or  against  any  shipping  master  or  other  public  officer 
employed  about  such  orders,  on  account  of  any  such  regulations,  or 
on  account  of  any  act  done  or  left  undone  in  pursuance  thereof,  or 
on  account  of  any 'refusal,  neglect,  or  omission  to  pay  any  such  money 
order,  unless  such  refusal,  neglect,  or  omission  arise  from  fraud  or 
wilful  misbehaviour  on  the  part  of  the  person  against  whom  proceed- 
ings are  instituted. 

CLXXVIII.  The  Board  of  Trade  may,  in  any  case  in  which  it  Power  «o  pay- 
thinks  fit  so  to  do,  cause  the  amount  of  any  such  money  order   as  when  onler  ia 
aforesaid  to  be  paid  to  the  person  to  whom  or  in  whose  favour  the 
same  may  have  been   granted,  or  to  his  personal   representatives, 
legatees,  or  next  of  kin,  notwithstanding  that  such  order  may  not  be 
in  his  or  their  possession  ;  and  in  all  such  cases  from  and  after  such 
pavment  the  Board  of  Trade,  and  every  shipping  master  or  other 
officer  of  the  Board  of  Trade,   shall  be  freed  from  all  liability  in 
respect  of  such  order 

CLXXIX.  Every  shipping  master  or  other  public   officer  who  Penalty  for 
grants  or  issues  any  money  order  with  a  fraudulent  intent  shall  in  iss"in8  ™°a*f 

C,       .       ..         T     ,       i  T.      n        *    j          -i.        £  r  i  i  •      o      ii       ir-       orders  with  frau- 

England  or  Ireland  be  deemed  guilty  of  felony,  and  in  Scotland  of  a  duient  intent. 
higli  crime  and  offence,  and  shall  be  liable  to  be  kept  in  penal  servi- 
tude for  a  term  not  exceeding  four  years. 

CLXXX.  The  commissioners  for  the  reduction  of  the  national  Savings  banks  for 
debt,  or  the  comptroller-general  acting  under  them,  may,  on  the  estabHshTdy  ** 
application  and  recommendation  of  the  Board  of  Trade,  establish 
savings  banks  at  such  ports  and  places  within  the  United  Kingdom, 
either  in  the  shipping  offices  established  in  such  ports  or  elsewhere, 
as  may  appear  to  be  expedient,  and  may  appoint  treasurers  to  receive 
from  or  on  account  of  seamen,  or  the  wives  and  families  of  seamen, 
desirous  to  become  depositors  in  such  savings  banks,  deposits  to  an 
amount  not  exceeding  one  hundred  and  fifty  pounds  in  the  whole  in 
respect  of  any  one  account,  under  such  regulations  as  may  be  pre- 
scribed by  the  said  commissioners  or  comptroller-general ;  and  such 
regulations  shall  be  binding  on  all  such  treasurers  and  depositors ; 
and  the  said  commissioners  may  remove  such  treasurers,  and  appoint 
others  in  their  place ;  and  all  the  provisions  of  the  Acts  now  in  force 
relating  to  savings  banks,  except  so  far  as  relates  to  the  annual 
amount  of  deposit,  shall  apply  to  all  savings  banks  which  may  be 
established  under  the  authority  of  this  Act,  and  to  such  treasurers 
and  depositors  as  aforesaid. 

Legal  Rights  to  Wages.  Lcgal  Rigllts 

to  Wages. 

CLXXXI.  A  seaman's  right  to  wages  and  provisions  shall  be  taken  Right  ^age9 
to  commence  either  at  the  time  at  which  he  commences  work,  or  at  and  provisions, 
the  time  specified  in  the  agreement  for  his  commencement  of  work  or  when  to  be*in- 
presence  on  board,  whichever  first  happens. 

CLXX.XII.  Xo  seaman  shall  by  any  agreement  forfeit  his  lien  upon  Seamen  not  to 
the  ship,  or  be  deprived  of  any  remedy  for  the  recovery  of  his  wages  fjghtaP  certain 
to  which  he  would  otherwise  have  been  entitled  ;  and  every  stipula- 
tion in  any  agreement  inconsistent  with  any  provision  of  thia  Act, 
and  every  stipulation  by  which  any  seaman  consents  to  abandon  his 
right  to  wages  in  the  case  of  the  loss  of  the  ship,  or  to  abandon  any 
right  which  he  may  have  or  obtain  in  the  nature  of  salvage,  shall  be 
wholly  inoperative. 

CLXXXIII.  No  right  to  wages  shall  be  dependent  on  the  earning  wages  not  to  be 
of  freight;  and  every  seaman  and  apprentice  who  would  be  entitled  dependent  on 
to  demand  and  recover  any  wages  if  the  ship  in  which  he  has  served  2JLJJ'"'"1 
had  earned  freight,  shall,  subject  to  all  other  rules  of  law  and  con-  " 
ditions  applicable  to  the  case,  be  entitled  to  claim  and  recover  the 
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Incase  of  death, 
such  wages  to  be 
paid  as  after 
mentioned. 


Rights  to  w  ages 
in  cases  of  ter- 
mination of 
•errice  by  wreck 
or  illness. 


Wages  not  to 
accrue  during 
refusal  to  work 
or  imprisonment 


Period  within 
which  wages  are 
to  be  paid. 


same,  notwithstanding  that  freight  has  not  been  earned ;  but  in  all 
cases  of  wreck  or  loss  of  the  ship,  proof  that  he  has  not  exerted 
himself  to  the  utmost  to  save  the  ship,  cargo,  and  stores,  shall  bar 
his  claim. 

CLXXXIV.  If  any  seaman  or  apprentice  to  whom  wages  are  due 
under  the  last  preceding  enactment,  dies  before  the  same  are  paid, 
they  shall  be  paid  and  applied  in  the  manner  herein-after  specified 
with  regard  to  the  wages  of  seamen  who  die  during  a  voyage. 

CLXXXV.  In  cases  where  the  service  of  any  seaman  terminates 
before  the  period  contemplated  in  the  agreement  by  reason  of  the 
wreck  or  loss  of  the  ship,  and  also  in"  cases  where  such  service 
terminates  before  such  period  as  aforesaid  by  reason  of  his  being  left 
on  shore  at  any  place  abroad  under  a  certificate  of  his  unfitness  or  in- 
ability to  proceed  on  the  voyage  granted  as  herein-after  mentioned, 
such  seamen  sh;ill  be  entitled  to  wages  for  the  time  of  service  prior  to 
such  termination  as  aforesaid,  but  not  for  any  further  period. 

CLXXXVI.  No  seaman  or  apprentice  shall  be  entitled  to  wages 
for  any  period  during  which  he  unlawfully  refuses  or  neglects  to  work 
when  required,  whether  before  or  after  the  time  fixed  by  the  agTee- 
ment  for  his  beginning  work,  nor,  unless  the  Court  hearing  the  case 
otherwise  directs,  for  any  period  during  which  he  is  lawfully  im- 
prisoned for  any  offence  committed  by  him. 

CLXXXVII.  The  master  or  owner  of  every  ship  shall  pay  to  every 
seaman  his  wages  within  the  respective  periods  following- ;  (that  is  to 
say,)  in  the  case  of  a  home-trade  ship  within  two  days  after  the 
termination  of  the  agreement  or  at  the  time  when  such  seaman  is  dis- 
charged, whichever  first  happens;  and  in  the  case  of  all  other  ships 
(except  ships  employed  in  the  Southern  Whale  Fishery  or  on  other 
voyages  for  which  seamen  by  the  terms  of  their  agreement  are  wholly 
compensated  by  shares  in  the  profits  of  the  adventure)  within  three 
days  after  the  cargo  has  been  delivered,  or  within  five  clays  after  the 
seaman's  discharge,  whichever  first  happens;  and  in  all  cases  the 
geaman  shall  at  the  time  of  his  discharge  be  entitled  to  be  paid  on 
account  a  sum  equal  to  one-fourth  part  of  the  balance  due  to  him  ; 
and  every  master  or  owner  who  neglects  or  refuses  to  make  payment 
in  manner  aforesaid,  without  sufficient  cause,  shall  pay  to  the  seaman 
a  sum  not  exceeding  the  amount  of  two  days'  pay  for  each  of  the  days, 
not  exceeding  ten  days,  during  which  payment  is  delayed  beyond  the 
respective  periods  aforesaid,  and  such  sum  shall  be  recoverable  as 
wages. 


Mode  of 

recovering 

Wages. 


Mode  of  recovering  Wages. 


CLXXXVIII.  Any  seaman  or    apprentice,  or  any  person   duly 
Peamen  may  sue  authorized  on  his  behalf,  may  sue  in  a  summary  manner  before  any 


for  wages  in  a 

summary 

manner. 


Restrictions  on 
suits  for  wages 
in  superior 
Courts. 


two  justices  of  the  peace  acting  in  or  near  to  the  place  at  which  the 
service  has  terminated,  or  at  which  the  seaman  or  apprentice  has  been 
discharged,  or  at-  which  any  person  upon  whom  the  claim  is  made 
is  or  resides,  or  in  Scotland  either  before  any  such  justices  or  before 
the  sheriff  of  the  county  within  which  any  such  place  is  situated,  for 
any  amount  of  wages  due  to  such  seamen  or  apprentice  not  exceeding 
fifty  pounds  over  and  above  the  costs  of  any  proceeding  for  the 
recovery  thereof,  so  soon  as  the  same  becomes  payable ;  and  every 
order  made  by  such  justices  or  sheriff  in  the  matter  shall  be  final. 

CLXXXIX.  No  suit  or  proceeding  for  the  recovery  of  wages  under 
the  sum  of  fifty  pounds  shall  be  instituted  by  or  on  behalf  of  any 
seaman  or  apprentice  in  siny  Court  of  Admiralty  or  Vice-Admiralty,  or 
in  the  Court  of  Session  in  Scotland,  or  in  any  superior  Court  of  Record 
in  her  Majesty's  dominions,  unless  the  owner  of  the  ship  is  adjudged 
bankrupt  or  declared  insolvent,  or  unless  the  ship  is  under  arrest  or  is 
sold  by  the  authority  of  any  .such  court  as  aforesaid,  or  unless  any 
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justices  acting  under  the  authority  of  this  Act  refer  the  case  to  be 
adjudired  by  such  court,  or  unless  neither  the  owner  nor  master  is  or 
resides  within  twenty  miles  of  the  place  where  the  seaman  or  appren- 
tice is  discharged  or  put  ashore. 

CXC.  No  seaman  who  is   engaged  for  a  voyage  or  engagement  No  seamen  to 
whirh  is  to  terminate  in  the  United  Kingdom  shall  be  entitled  to  sue  JJJJ.JJ  ^j;"t 
in  any  court  abroad  for  wages,  unless  he  is  discharged  with  such  |n  caseiofH- 
sanction   as   herein  required   and    with   the  written  consent  of  the  charge  or  of 
master,  or  proves  such  ill-usage  on  the  part  of  the  master  or  by  his  dan&er  to  llfe' 
authority  as  to  warrant  reasonable  apprehension  of  danger  to  the  life 
of  such  seaman  if  he  were  to  remain  on  board ;  but  if  any  seaman  on 
his  return  to  the  United  Kingdom  proves  that  the  master  or  owner 
has  been  guilty  of  any  conduct  or  default  which  but  for  this  enactment 
would  have  entitled  the  seaman  to  sue  for  wages  before  the  termina- 
tion of  the  voyage  or  engagement,  he  shall   be  entitled  to  recover  in 
addition  to  his  wages  such  compensation  not  exceeding  twenty  pounds 
as  the  court  hearing  the  case  thinks  reasonable. 

CXCI.  Every  master  of  a  ship  shall,  so  far  as  the  case  permits,  Master  to  have 
have  the  same  rights,  liens,  and  remedies  for  the  recovery  of  his  snme  remedies 
wages  which  by  this  Act  or  by  any  law  or  custom  any  seaman,  not 
being  a  master,'  has  for  the  recovery  of  his  wages ;  and  if  in  any  pro- 
ceeding in  any  Court  of  Admiralty  or  Vice-Admiralty  touching  the 
claim  of  a  master  to  wages  any  right  of  set-off  or  counter-claim  is  set 
up,  it  shall  be  lawful  for  such  court  to  enter  into  and  adjudicate 
upon  all  questions  and  to  settle  all  accounts  then  arising  or  out- 
standing- and  unsettled  between  the  parties  to  the  proceeding,  and  to 
direct  payment  of  any  balance  which  is  found  to  be  due. 


Relief  to  Seamen's  Families  out  of  Poor  Pates.  Belief  to  Sea- 

men's Families 
out  of 

CXCII.  Whenever  during  the  absence  of  any  seaman  on  a  voyage      Poor  Rates. 
his  wife,    children,   and  step -children,    or  any  of  them,  become  or  Relief  to~Bea- 
becomes  chargeable  to  any  union  or  parish  in  the  United  Kingdom,  men's  families  to 
such  union  or  parish  shall  be  entitled  to   be  reimbursed  out  of  the  be  chargeable  on 
wages   of  such  seaman  earned  during  such  voyage  any  sums  pro-  po^tfon'oVuMJir 
perly  expended  during  his  absence  in  the  maintenance  of  his  said  wages, 
relations,  or  any  of  them,  so  that  such  sums  do  not  exceed  the  fol- 
lowing proportions  of  his  said  wages ;  (that  is  to  say,) 

(1.)  If  only   one  of  such   relations  is  chargeable,  one-half  of  such 
wages  : 

(•2.)  If  two  or  more  of  such  relations  are  chargeable,  two-thirds 

of  such  wages : 

But  if  during  the  absence  of  the  seaman  any  sums  have  been 
paid  by  the  owner  to  or  on  behalf  of  any  such  relation  as  aforesaid 
under  an  allotment  note  given  by  the  seaman  in  his,  her,  or  their 
favour,  any  such  claim  for  reimbursement  as  aforesaid  shall  be 
limited  to  the  excess  (if  any)  of  the  proportion  of  the  wages  herein- 
before mentioned  over  the  sums  so  paid. 

( '\CIII.  For  the  purpose  of  obtaining  such  reimbursement  as  afore-  Notice  to  be 
said,  the  guardians  of  the  union  or  parish,  where  the  relief  of  the  given  to  owner, 
poor  is  administered  by  guardians  and  the  overseers  of  the  poor  of  en^rceYoVthe6 
any  other  parish  in   England,   and  the  guardians  or  other  persons  return  of  the 
having  the  authority  of  guardians  in  any  union  in  Ireland,  and  the  »eaiuan- 
inspector  of  the  poor  in  Scotland,  may  give  to  the  owner  of  the  ship 
in  which  the  seaman  is  serving  a  notice  in  writing  stating  the  propor- 
tion of  the  seaman's  wages  upon  which  it  is  intended  to  make  the 
claim,  and  requiring  the  owner  to  retain  such  proportion  in  his  hands 
for  ;i  period  to  be  therein  mentioned,  not  exceeding  twenty-one  days 
from  the  time  of  the  seaman's  return  to  his  port  of  discharge,  -and 
also  requiring  such  owner  immediately  on  .such  return  to  give  to  such 
guardians,  overseers,  persons,  or  inspector  notice  in  writing  of  such 
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return ;  and  such  owner,  after  receiving1  such  notice  as  aforesaid,  shall 
be  bound  to  retain  the  said  proportion  of  wages,  and  to  give  notice  of 
the  seaman's  return  accordingly,  and  shall  likewise  give  to  the  seaman 
notice  of  the  intended  claim*;  and  the  said  guardians,  overseers-, 
persons,  or  inspector  may  upon  the  seaman's  return  apply  in  a 
summary  way  in  England  or  Ireland  to  any  two  justices  having  juris- 
diction in  such  union  or  parish  as  aforesaid,  and  in  Scotland  to  the 
sheriff  of  the  county,  for  an  order  for  siich  reimbursement  as  afore- 
said ;  and  such  justices  or  sheriff  may  hear  the  case,  and  may  make 
an  order  for  such  reimbursement  to  the  whole  extent  aforesaid,,  or  to 
such  lesser  amount  as  they  or  he  may  under  the  circumstances  think 
fit ;  and  the  owner  shall  pay  to  such  guardians,  overseers,  persons,  or 
inspector,  out  of  the  seaman's  wages,  the  amount  so  ordered  to  be 
paid  by  way  of  reimbursement,  and  shall  pay  the  remainder  of  the 
said  wages  to  the  seaman ;  and  if  no  such  order  as  aforesaid  i& 
obtained  within  the  period  mentioned  in  the  notice  so  to  be  given  to 
the  owner  as  aforesaid,  the  proportion  of  wages  so  to  be  retained  by 
him  as  aforesaid  shall  immediately  on  the  expiration  of  such  p  Tiod,. 
and  without  deduction,  be  payable  to  the  seaman. 


wages  and  Waffes  and  Effects  of  deceased  Seamen, 

Effects  of  de- 
ceased Seamen. 

GXCIV.   Whenever  a:ny  seaman  or  apprentice  belonging  to  or  sent 

char^eof^rseii    nome  in  anJ  British  ship,  whether  a  foreign-^oing  ship  or  a  home- 

efttf-t^ofde-        trade  ship,   employed  on  a   voyage  which   is  to   terminate  in  the 

ceased  seamen      United  Kingdom,   dies  during  such  voyage,  the   master  shall  take 

board  "amTenter  charge  of  all  money,  clothes,  and  effects  which  he  leaves  on  board,. 

the  same  and        and  shall,  if  he  thinks  fit,  eause  all  or  any  of  the  said  clothes  and 

wages  due  in  the   effects  to  be  sold  by  auction  at  the  mast  or  other  public  auction,  and 

shall  thereupon  sign  an  entry  in  the  official  log-book  containing  the 

following  particulars ;  (that  is  to  say,) 

(1.)  A  statement  of  the  amount  of  the  money  aod  a  description  of 

the  effects  so  left  by  the  deceased  : 
(2.)  In  case  of  a  sale,  a  description  of  each  article  soldr  and  the 

sum  received  for  each  : 

(3.)  A  statement  of  the  sum  due  to  the  deceased  aa  wages,  and 
the  total  amount  of  the  deductions  (jif  any)  to  be  made 
therefrom  r 

And  shall  cause  such  entry  to  be  attested  by  a  mate  and  by  one  of 
the  crew. 

Such  effects  and       CXCV.  In  the  cases  provided  for  by  the  last  preceding"  section- 
ed So  co'niuf  the  following  rules  shall  be  observed ;  (that  is  to  say,) 
or  to  shipping  (1.)  If  the  ship  proceeds  at  om;e  to  any  port  in  the  United  Kingdom 

hfun  without  touching  on  the  way  at*  any  foreign  port,  the  master 

shall  within  forty-eight  hours  after  his  arrival  deliver  any  such 
effects  as  aforesaid  remaining  unsold,  and  pay  any  money  which 
he  has  taken  charge  of  or  received  from  sueh  sale  as  aforesaid, 
and  also  the  balance  of  wages  due  to  the  deceased,  to  the  ship- 
ping master  at  the  port  of  destination  in  the  United  Kingdom  : 
(2.)  If  the  ship  touches  and  remains  for  forty  eight  hours  at  some 
foreign  port  or  at  some  port  in  her  Majestyrs  dominions  abroad 
before  coming  to  any  port  in  the  United  Kingdom,,  the  master 
shall  report  the  case  to  the  British  consular  officer  or  officer 
of  customs  there,  as  the  case  may  be,  and  sir-ill  give  to  such 
officer  any  information  he  requires  as  to  the  destination  of  the 
ship  and  probable  length  of  the  voyage;  and  such  officer  may 
thereupon,  if  he  considers  it  expedient  so  to  do,  require  the  said 
effects,  money,  and  wages  to  be  delivered  and  paid  to  him,  and 
shall  upon  such  delivery  and  payment  give  to  the  master  a 
receipt,  and  the  master  shall  within  forty- eight  hours  after  his 
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arrival  at  his  port  of  destination  in  the  United  Kingdom  produce 
the  same  to  the  shipping-  master  there  ;  and  such  consular  officer 
or  officer  of  customs  shall  in  such  case  endorse  and  certify  upon 
the  agreement  with  the  crew  such  particulars  with  respect  to 
such  delivery  and  payment  as  the  Board  of  Trade  requires  : 
(3.)  If  such  officer  as  aforesaid  does  not  require  such  payment  and 
delivery  to  be  made  to  him,  the  master  shall  take  charge  of  the 
said  effects,  money,  and  wages,  and  shall  within  forty-eight 
hours  after  his  arrival  at  his  port  of  destination  in  the  United 
Kingdom  deliver  and  pay  the  same  to  the  shipping  master  there : 
(4.)  The  master  shall  in  all  cases  in  which  any  seaman  or  appren- 
tice dies  during  the  progress  of  a  voyage  or  engagement  give 
to  the  Board  of  Trade,  or  to  such  officer  or  shipping  master 
a*  aforesaid,  an  account  in  such  form  as  they  respectively 
require  of  the  effects,  money,  and  wages  so  to  be  delivered 
and  paid ;  and  no  deductions  claimed  in  such  account  shall 
be  allowed  unless  verified,  if  there  is  any  official  log-book,  by 
such  entry  therein  as  herein-before  required,  and  also  by  such 
other  vouchers  (if  any)  as  may  be  reasonably  required  by  the 
Board  of  Trade,  or  by  the  officer  or  shipping  master  to  whom 
the  account  is  rendered  : 

(6.)  Upon  due  compliance  with  such  of  the  provisions  of  this  section 
as  relate  to  acts  to  be  done  at  the  port  of  destination  in  the 
United  Kingdom,  the  shippinsr  master  shall  grant  to  the  master 
a  certificate  to  that  effect,  and'no  officer  of  customs  shall  clear 
inwards  any  foreign-going  ship  without  the  production  of  such 
certificate. 

CXCVI.  If  any  master  fails  to  take  such  charge  of  the  money  or  Penalties  for  not 
other  effects  of  a  seaman  or  apprentice  dying  during  a  voyage,  or  to  taking  charge  of, 
make  such  entries  in  respect  thereof,  or  to  procure  such  attestation  to  Joumin^for^uch 
such  entries,  or  to  make  such  payment  or  delivery  of  any  money,  monies  and 
w,ages,  or  effects  of  any  seaman  or  apprentice  dying*  during  a  voyage,  effects- 
or  to  give  such  account  in  respect  thereof  as  hereinbefore  respectively 
directed,  he  shall  be  accountable  for  the  money,  wages,  and  effects  of 
the  seaman  or  apprentice  to  the  Board  of  Trade,  and  shall  pay  and 
deliver  the  same  accordingly ;  and  such  master  shall  in  addition  for 
every  such  offence  incur  a  penalty  not  exceeding  treble  the  value  of 
the  money  or  effects  not  accounted  for,  or,  if  such   value  is  not 
ascertained,  not  exceeding  fifty  pounds ;    and  if  any  such  money, 
wages,  or  effects  are  not  duly  paid,  delivered,  or  accounted  for  by  the 
master,  the  owner  of  the  ship  shall  pay,  deliver,  and  account  for  the 
same,  and  such  money  and  wages  and  the  value  of  such  effects  shall 
be  recoverable  from  him  accordingly ;  and  if  he  fails  to  account  for 
and  pay  the  same,  he  shall,  in  addition  to  his  liability  for  the  said 
money  and  value,  incur  the    same  penalty   which  is  hereinbefore 
mentioned  as  incurred  by  the  master  for  the  like  offence ;  and  all 
money,  wages,  and  effects  of  any  seaman  or  apprentice  dying  during 
a  voyage  shall  be  recoverable  in  the  same  courts  and  by  the  same 
modes  of  proceeding  by  which  seamen  are  hereby  enabled  to  recover 

-  due  to  them. 

CXCVII.  If  any  such  seaman  or  apprentice  as  last  aforesaid  dies  officers  of 
abroad,  at  any  place  either  in  or  out  of  her  Majesty's  dominions,  customs  and 
leaving  any  money  or  effects  not  on  board  his  ship,  the  chief  officer  charg!-8,!?  Sfitta 
of  custom*  or  the  British  consular  officer  at  or  nearest  to  the  place,  as  left  by  mmen  * 
the  case  may  be,  shall  claim  and  take  charge  of  such  money  and  effects;  abro.'ld>and  to 
and  such  officer  shall,  if  he  thinks  fit,  sell  all  or  any  of  such  effects,  or  an™ 'their  wogei 
anv  effects  of  any  deceased  seaman  or  apprentice  delivered  to  him  to  Board  of 
uncler  the  provisions  hereinbefore  contained ;  and  every  such  officer  Trade- 
shall  quarterly,  or  at  such  other  times  as  the  Board  of  Trade  directs, 
remit  to  her  Majesty's  paymaster-general  all  monies  belonging  to  or 
arising  from  the  sale  of  the  effects  of  or  paid  as  the  wages  of  any 
deceased  seamen  or  apprentices  which  have  come  to  his  hands  under 
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the  provisions  hereinbefore  contained,  and  shall  render  such  accounts 
in  respect  thereof  as  the  Board  of  Trade  requires. 

^seamenndd^eng9      CXCVIII.  Whenever  any  seaman  or  apprentice  dies  in  the-  United 

at  home  to  be       Kingdom,  and  is  at  the  time  of  his  death  entitled  to  claim  from  the 

case-<1toCBoard  of  master  OT  °wner  °*  anj  smP  *n  which  he  has  served  any  unpaid 

Trade.0  °  wages  o?  effects,  such   master  or  owner  sha}i  pay  and   deliver  or 

account  for  the  same  to  the  shipping-  master  at  the  port  Adhere  the 

seaman  or  apprentice  was  discharged  or  was  to  have  been  discharged, 

or  to  the  Board  of  Trade,  or  as  it  'directs. 

iVS"  ind"P?o-  CXCIX.  If  the  money  and  effects  of  any  deceased  seaman  or 
perty  of  deceased  apprentice  paid,  delivered,  or  remitted  to  the  Board  of  Trade  or  its 
seamen  may  be  agents,  including-  the  monies  received  for  any  part  of  the  said  effects 
^bateeor^Smi-  which  have  been  sold  either  before  delivery  to  the  Board  of  Trade  or 
nistration  to  the  by  its  direction,  do  not  exceed  in  value  the  sum  of  fifty  pounds,  then 
persons  entitled,  guuject  to  the  provisions  herein- after  contained,  and  to  all  susch  de- 
ductions for  expenses  incurred  in  respect  of  the  seaman  or  apprentice 
or  of  his  said  money  and  effects  as  the  sard  board  thinks  pi-oper  to 
allow,  the  said  board  may,  if  it  thinks  fit  so  to  do.  pay  and  deliver 
the  said  money  and  effects  either  to  any  claimants  who  can  prove 
themselves  to  the  satisfaction  of  the  said  board  either  to  be  his  widow 
or  children,  or  to  be  entitled  to  the  effects  of  the  deceased  under 
his  will  (if  any),  or  under  the  statutes  for  the  distribution  ©f  the- 
effects  of  intestntes,  or  under  any  other  statute,  or  at  common  law, 
or  to  be  entitled  to  procure  probate  or  take  out  hitters  of  administra- 
tion or  confirmation,  although  no  probate  or  letters  of  administration 
or  confirmation  have  been  taken  out,  and  shall  be  thereby  discharged 
from  all  further  liability  in  respect  of  the  money  and  effects  so  paid 
and  delivered,  or  may,"  if  it  thinks  fit  so  to  do,"  require  probate  or 
letters  of  administration  or  confirmation  to  be  taken  out,  and  there- 
upon pay  and  deliver  the  said  money  and  effects  to  the  legal  personal 
representatives  of  the  deceased ;  and  all  claimants  to  whom  such 
money  or  effects  are  so  paid  or  delivered,  shall  apply  the  same  in. 
due  course  of  administration  ;  and  if  such  money  and  effects  exceed 
in  value  the  sum  of  fifty  pounds,  then,  subject  to  the  provisions 
herein-after  contained  and  to  deduction  for  expenses,  the  Board  of 
Trade  shall  pay  and  deliver  the  same  to  the  legal  personal  represen- 
tatives of  the  deceased. 

Mode  of  payment      CO.  In  cases  where  the  deceased  seaman  or  apprentice  has  left  a 
b"dearoenS  made  will>  the  Board  of  Tl<ade  sna^  nave  tne  following  powers  ;  (that  is  to 

(1.)  It  may  in  its  discretion  refuse  to  pay  or  deliver  any  such  wages 
or  effects  as  aforesaid  to  any  person  claiming  to  be  entitled 
,  thereto  under  a  will  made  on  board  ship  unless  such  will  is  in 

writing,  and  is  signed  or  acknowledged  by  the  testator  in  the 
presence  of  the  master  or  first  or  only  mate  of  the  ship,  and  is 
attested  by  such  master  or  mate  : 

(2.)  It  may  in  its  discretion  refuse  to  pay  or  deliver  any  such  wages 
or  effects  as  aforesaid  to  any  person  not  being  related  to  the 
testator  by  blood  or  marriage  who  claims  to  be  entitled  thereto 
under  a  will  made  elsewhere  than  on  board  ship,  unless  such 
will  is  in  writing',  and  is  signed  or  acknowledged  by  the  testator 
in  the  presence  of  two  witnesses,  one  of  whom  is  some  shipping 
master  appointed  underthis  Act,  or  some  minister  or  officiating* 
minister  or  curate  of  the  place  in  which  the  same  is  made,  or, 
in  a  place  where  there  are  no  such  persons,  some  justice  of  the 
peace,  or  some  British  consular  officer,  or  some  officer  of 
customs,  and  is  attested  by  such  witnesses  : 

Whenever  any  claim  made  under  a  will  is  rejected  by  the  Board  of 
Trade  on  account  of  the  said  will  not  being  made  and  attested  a* 
herein  before  required,  the  wages  and  effects  of  the  deceased  shall  be 
dealt  with  as  if  no  will  lvul  been  made. 
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CCI.  The  following  rules  shall  be  observed  with  respect  to  creditors  Provision  for 
of  deceased  seamen  and  apprentices ;  (that  is  to  say,)  dalms  bylfre-*' 

(1.)  No  such  creditor  shall  be  entitled  to  claim  from  the  Board  of  ditors,  and  for 
Trade  the  \vau-es  or  effects  of  any  such  seaman  or  apprentice  or  preventing  frau- 
any  part  thereof  by  virtue  of  letters  of  administration  taken 
out  by  him,  or  by  virtue  of  conHrmation  in  Scotland  as  executor 
creditor : 

(2.)  No  such  creditor  shall  be  entitled  by  any  means  whatever  to 
payment  of  his  debt  out  of  such  wages  and  effects,  if  the  debt 
accrued  more  than  three  years  before  the  death  of  the  deceased, 
or  if  the  demand  is  not  made  within  two  years  after  such 
death : 

(3.)  Subject  as  aforesaid,  the  steps  to  be  taken  for  procuring  pay- 
ment of  such  debt  shall  be  as  follows  ;  (that  is  to  say,)  every 
person  making  a  demand  as  creditor  shall  deliver  to  the  Board 
of  Trade  an  account  in  writing  in  such  form  as  it  requires,  sub- 
scribed with  his  name,  stating  the  particulars  of  his  demand 
and  the  place  of  his  abode,  and  verified  by  his  declaration 
made  before  a  justice : 

(4.)  If  before  such  demand  is  made  any  claim  to  the  wages  and 
effects  of  the  deceased  made  by  any  person  interested  therein 
as  his  widow  or  child,  or  under  a  will  or  under  the  statutes  for 
the  distribution  of  the  effects  of  intestates,  or  under  any  other 
statute,  or  at  common  law,  has  been  allowed,  the  Board  of 
Trade  shall  give  notice  to  the  creditor  of  the  allowance  of  such 
person's  claim,  and  the  creditor  shall  thereupon  have  the  same 
rights  and  remedies  against  such  person  as  if  he  or  she  had 
received  the  said  wages  and  effects  as  the  legal  personal  repre- 
sentative of  the  deceased : 

(5.)  If  no  claim  by  any  such  person  has  been  allowed,  the  Board  of 
Trade  shall  proceed  to  investigate  the  creditor's  account,  and 
may  for  that  purpose  require  him  to  prove  the  same,  and  to 
produce  all  books,  accounts,  vouchers,  and  papers  relating 
thereto ;  and  if  by  such  means  the  creditor  duly  satisfies  the 
Board  of  Trade  of  the  justice  of  the  demand,  either  in  the  whole 
or  in  part,  the  same  shall  be  allowed  and  paid  accordingly,  so 
far  as  the  assets  in  the  hands  of  the  Board  of  Trade  will 
extend  for  that  purpose,  and  such  payment  shall  discharge  the 
Board  of  Trade  from  all  further  liability  in  respect  of  the 
money  so  paid ;  but  if  such  board  is  not  satisfied,  or  if  such 
books*  accounts,  vouchers,  or  papers  as  aforesaid  are  not  pro- 
duced, and  no  sufficient  reason  is  assigned  for  not  producing 
them,  the  demand  shall  be  disallowed : 

(6.)  In  any  case  whatever  the  Board  of  Trade  may  delay  the  inves- 
tigation of  any  demand  made  by  a  creditor  for  the  payment  of 
his  debt  for  one  year  from  the  time  of  the  first  delivery  of  the 
demand  ;  and  if  "in  the  course  of  that  time  a  claim  to  the  wages 
and  effects  of  the  deceased  is  made  and  substantiated  as  herein- 
before required  by  any  person  interested  therein  as  a  widow 
or  child,  or  under  a  will,  or  under  the  statutes  for  the  dis- 
tribution of  the  effects  of  intestates,  or  under  any  other  statute, 
or  at  common  law,  the  Board  of  Trade  may  pay  and  deliver 
the  same  to  such  person  ;  and  thereupon  the  creditor  shall 
have  the  same  rights  and  remedies  against  such  person  as  if 
he  or  she  had  received  the  same  as  the  legal  personal  repre- 
sentative of  the  deceased. 

CCIT.  In  cases  of  wages  or  effects  of  deceased  seamen  or  appren-  Mode  of  doling 
tices  received  by  the  Board  of  Trade  to  which  no  claim  is  substan-  with  unclaimed 
tiated  within  six  years  after  the  receipt  thereof  by  such  board,  it  shall  ~" 
be  in  the  absolute  discretion  of  such  board,  if  any  subsequent  claim  is 
made,  either  to  allow  or  to  refuse  the  same  ;  and,  subject  to  the  pro- 
vision herein-after  contained,  the  Bourd  of  Trade  shall  from  time  to 
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time  pay  any  monies  arising-  from  the  unclaimed  wages  and  effects 
of  deceased  seamen,  which  in  the  opinion  of  such  board  it  is  not 
necessary  to  retain  for  the  purpose  of  satisfying  claims,  into  the 
receipt  of  her  Majesty's  Exchequer  in  such  manner  as  the  Treasury 
directs,  and  such  monies  shall  be  carried  to  and  form  part  of  the 
Consolidated  Fund  of  the  United  Kingdom. 

Punishment  for         CCIII.  Every  person  who,  for  the  purpose  of  obtaining,  either  for 
S^eSntefioM86  himself  or  f°r  another,  any  money  or  effects  of  any  deceased  seaman 
in  order  to  obtain  or  apprentice,  forges,  assists  in  forging,  or  procures  to  be  forged,  or 
wages  and  pro-     fraudulently  alters,  assists  in  fraudulently  altering,  or  procures  to  be 
seamen.          *   fraudulently  altered,  any  document  purporting  to  show  or  assist  in 
showing  a  right  to  such  wages  or  effects,  and  every  person  who  for 
the  purpose  aforesaid  makes  use  of  any  such  forged  or  altered  docu- 
ment as  aforesaid,  or  who  for  the  purpose  aforesaid  gives  or  makes  or 
procures  to  be  given  or  made,  or  assists  in  giving  or  making  or  pro- 
curing to  be  given  or  made,  any  false  evidence  or  representation, 
knowing  the  same  to  be  false,  shall  be  punishable  with  penal  servitude 
for  a  term  not  exceeding  four  years,  or  with  imprisonment  with  or 
without  hard  labour  for  any  period  not  exceeding  two  years,  or  if 
summarily   prosecuted   and '  convicted,    by    imprisonment,    with   or 
without  hard  labour,  for  any  period  not  exceeding  six  months. 
Effects  of  seamen      CCIV.  In  the  case  of  seamen  invalided  or  discharged  from  anv  of 

discharged  from     i         •«••    •     ^    »      -L •  j  i  i  •  •  J 

navy  to  be  dis-  her  Majesty's  ships,  and  sent  home  in  merchant  ships,  any  monies  or 
posed  of  by  effects  belonging  to  them  which  are  paid,  remitted,  or  delivered  to 
^e  Board  of  Trade,  or  its  agents,  under  the  provisions  herein-before 
contained,  shall  be  paid  over  and  disposed  of  in  such  manner  as  the 
accountant-general  of  her  Majesty's  navy  directs. 


Leaving  Leaving  Seamen  abroad. 

Seamen  abroad. 


°n  dm  abroad'        CC  V<  Wnenever  anv  British  ship  is  transferred  or  disposed  of  at 

b^saieof  ship  'or  any  place  out  of  her  Majesty's  dominions,  and  any  seaman  or  appren- 

otherwise,  certi-    tice  belonging  thereto  does  not  in  the  presence  of  any  British  con- 

charge  tolJe"       sular  officer,  or  if  there  is   no  such    consular   officer  there,  in  the 

given,  and  sea-     presence  of  one  or  more  respectable  British  merchants  residing  at  the 

men  to  be  sent      place,  and  not  interested  in  the  said  ship,  signify  his  consent  in  writing 

of  wner?xpen  *  to  complete  the  voyage  if  continued,  and  whenever  the  service  of  any 

seaman  or  apprentice  belonging  to  any  British  ship  terminates  at  any 

place  out  of  her  Majesty's  dominions,  the  master  shall  give  to  each 

such  seaman  or  apprentice  a  certificate   of  discharge  in  the   form 

sanctioned  by  the  Board  of  Trade  as  aforesaid,  and  in  the  case  of  any 

certificated  mate  whose  certificate  he  has  retained,  shall  return  such 

certificate  to  him,  and  shall  also,  besides  paying  the  wages  to  which 

such  seaman  or  apprentice  is  entitled,  either  provide  him  with  ade- 

quate employment  on  board  some  other  British  ship  bound  to  the 

port  in  her  Majesty's  dominions  at  which  he  was  originally  shipped, 

or  to  such  other  port  in  the  United  Kingdom  as  is  agreed  upon  by 

him,  or  furnish  the  means  of  sending  him  back  to  such  port,  or  provide 

him  with  a  passage  home,  or  deposit  with  such  consular  officer  or  such 

merchant  or  merchants  as  aforesaid  such  a  sum  of  money  as  is  by 

such  officer  or  merchants  deemed  sufficient  to  defray  the  expenses  of 

his   subsistence   and    passage    home;  and    such    consular   officer   or 

merchants  shall  indorse  upon  the  agreement  of  the  ship  which  the 

seaman  or  apprentice  is  leaving  the  particulars  of  such  payment, 

provision,  or  deposit  ;  and  if  the  master  refuses  or  neglects  to  comply 

with  the  requirements  of  this  section,  such  expenses  as  last  aforesaid, 

if  defrayed  by  such  consular  officer  or  by  any  other  person,  shall, 

unless  such  seaman  or  apprentice  has  been  guilty  of  barratry,  be  a 

charge  upon  the  ship  to  which  such  seaman  or  apprentice  belonged 

and  upon  the  owner  for  the  time  being  thereof,  and  may  be  recovered 
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against  such  owners,  with  costs,  at  the  suit  of  the  consular  officer  or 
other  person  defraying  such  expenses,  or,  in  case  the  same  has  been 
allowed  to  the  consular  officer  out  of  the  public  monies,  as  a  debt  due 
to  her  Majesty,  either  by  ordinary  process  of  law,  or  in  the  manner 
in  which  seamen  are  hereby  enabled  to  recover  wages ;  and  such 
expenses,  if  defrayed  by  the  seaman  or  apprentice,  shall  be  recoverable 

. -i's  due  to  him. 

CCVI.  If  the  master  or  any  other  person  belonging  to  any  British  Forcing  seamen 
ship  wrongfully  forces  on  shore  and  leaves  behind,  or  otherwise  wil-  ^^0"  ml*~ 
fully  and  wrongfully  leaves  behind,  in  any  place,  on  shore  or  at  sea,  in 
or  o'ut  of  her  Majesty's  dominions,  any  seaman  or  apprentice  belonging 
to  such  ship  before  the  completion  of  the  voyage  for  which  such  person 
was  engaged  or  the  return  of  the  ship  to  the  United  Kingdom,  he  shall 
for  each  such  offence  be  deemed  guilty  of  a  misdemeanor. 

CCVII.  If  the  master  of  any  British  ship  does  any  of  the  following 
tiling;  (that  is  to  say,) 

(iT)  Discharges  any  seaman  or  apprentice  in  any  place  situate  in  NO  seamen  to  be 
any  British  possession  abroad  (except  the  possession  in  which  discharged  or  left 
he  was  shipped),  without  previously  obtaining  the  sanction  in  certmcaTeo'f"* 
writing  endorsed  on  the  agreement  of  some  public  shipping  some  functionary 
master  or  other  officer  duly  appointed  by  the  local  government 
in  that  behalf,  or  (in  the  absence  of  any  such  functionary)  of 
the  chief  officer  of  customs  resident  at  or  near  the  place  where 
the  discharge  takes  place  : 

(2.)  Discharges  any  seaman  or  apprentice  at  any  place  out  of  her 
Majesty's  dominions  without  previously  obtaining  the  sanction 
so  endorsed  as  aforesaid  of  the  British  consular  officer  there,  or 
(in  his  absence)  of  two  respectable  merchants  resident  there  : 
(3.)  Leaves  behind  any  seaman  or  apprentice  at  any  place  situate 
in  any  British  possession  abroad,  on  any  ground  whatever, 
without  previously  obtaining  a  certificate  in  writing  so  endorsed 
as  aforesaid  from  such  officer  or  person  as  aforesaid,  stating 
the  fact  and  the  cause  thereof,  whether  such  cause  be  untitness 
or  inability  to  proceed  to  sea,  or  desertion  or  disappearance : 
(4.)  Leaves  behind  any  seaman  or  apprentice  at  any  place  out  of 
her  Majesty's  dominions,  on  shore  or  at  sea,  on  any  ground 
whatever,  without  previously  obtaining  the  certificate  endorsed 
in  manner  and  to  the  effect  last  aforesaid  of  the  British 
consular  officer  there,  or  (in  his  absence)  of  two  respectable 
merchants,  if  there  is  any  such  at  or  near  the  place  where  the 
ship  then  is : 

He  shall  for  each  such  default  be  deemed  guilty  of  a  misdemeanor ; 
and  the  said  functionaries  shall  and  the  said  merchants  may  examine 
into  the  grounds  of  such  proposed  discharge,  or  into  the  allegation  of 
such  unh'tness,  inability,  desertion,  or  disappearance  as  aforesaid,  in  a 
summary  way,  and  may  for  that  purpose,  if  they  think  fit  so  to  do, 
Administer  oaths,  and  may  either  grant  or  refuse  such  sanction  or 
certificate  as  appears  to  them  to  be  just. 

CCVIII.  Upon  the  trial  of  any  information,  indictment,  or  other  Proof  of  such 
proceeding  against  any  person  for  discharging-  or  leaving  behind  any  certificate  to  be 
seaman  or  apprentice,  contrary  to  the  provisions  of  this  Act,  it  shall  lie  upon 
upon  such  person  either  to  produce  the  sanction  or  certificate  hereby 
required,  or  to  prove  that  he  had  obtained    the  same  previously  to 
having  discharged  or  left  behind  such  seaman  or  apprentice,  or  that 
it  was  impracticable  for  him  to  obtain  such  sanction  or  certificate. 

CCIX.  Every  master  of  any  British  ship  who  leaves  any  seaman  or  Wages  toi.p  naid 
apprentice  on  shore  at  any  place  abroad  in  or  out  of  her  Majesty's  when  seamen  are 
dominions,  under  a  certificate  of  his  unfitness  or  inability  to  proceed  g^ound''0" 
on  the  voyage,  shall  deliver  to  one  of  the  functionaries  aforesaid  or  (in  ability, 
the  absence  of  such  functionaries)  to  the  merchants  by  whom  such 
certificate  is  signed,  or.  if  there  be  but  one  respectable  merchant 
resident  at  such  place,  to  him,  a  full  and  true  account  of  the  wages 
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due  to  such  seaman  or  apprentice,  such  account  when  delivered  to  a 
consular  officer  to  be  in  duplicate,  and  shall  pay  the  same  either  in 
money  or  by  a  bill  drawn  upon  the  owner  ;  and  in  the  case  of  every 
bill  so  drawn,  such  functionary,  merchants  or  merchant  as  aforesaid, 
shall  by  endorsement  certify  thereon  that  the  same  is  drawn  for 
money  due  on  account  of  a  seaman's  wages,  and  shall  also  endorse  the 
amount  for  which  such  bill  is  drawn,  with  such  further  particulars  in 
respect  of  the  case  as  the  Board  of  Trade  requires,  upon  the  agree- 
ment of  the  ship  ;  and  every  such  master  as  aforesaid  who  refuses  or 
neglects  to  deliver  a  full  account  of  such  wages,  and  pay  the  amount 
thereof  in  money  or  by  bill,  as  herein-before  required,  shall  for  every 
such  offence  or  default  be  liable,  in  addition  to  the  payment  of  the 
wages,  to  a  penalty  not  exceeding  ten  pounds  ;  and  every  such  master 
who  delivers  a  false  account  of  such  wages  shall  for  every  such 
offence,  in  addition  to  the  payment  of  the  wages,  incur  a  penalty  not 
exceeding  twenty  pounds. 

Such  wages  to  be  COX.  Every  such  pavrnent  as  last  aforesaid,  whether  by  bill  or  in 
d™eK?the ™-Cy  money»  snall>  it§  made  "in  any  British  possession,  be  made  to  the 
men,  subject  to  seaman  or  apprentice  himself,  and,  if  made  out  of  her  Majesty's  domi- 
payment  of  ex-  niOns,  to  the  consular  officer,  who  shall,  if  satisfied  with  the"  account, 
subsistenciTarid  endorse  on  one  of  the  duplicates  thereof  a  receipt  for  the  amount  paid 
passage  home.  or  bill  delivered,  and  shall  return  the  same  to  the  master ;  and  the 
master  shall,  within  forty-eight  hours  after  his  return  to  his  port  of 
destination  in  the  United  Kingdom,  deliver  the  same  to  the  shipping 
master  there ;  and  the  consular  officer  shall  retain  the  other  duplicate 
of  the  said  account,  and  shall,  if  the  seaman  or  apprentice  subse- 
quently obtains  employment  at  or  otherwise  quits  the  port,  deduct 
out  of  the  sum  received  by  him  as  aforesaid  any  expenses  which  have 
been  incurred  by  him  in  respect  of  the  subsistence  of  the  seaman  or 
apprentice  under  the  provisions  herein  contained,  except  such  as  the 
master  or  owner  of  the  ship  is  hereby  required  to  pay,  and  shall  pay 
the  remainder  to  the  seaman  or  apprentice,  and  shall  also  deliver  to 
him  an  account  of  the  sums  so  received  and  expended  on  his  behalf; 
and  shall,  if  the  seaman  or  apprentice  dies  before  his  ship  quits  the 
port,  deal  with  the  same  in  the  manner  hereinafter  specified  in  that 
behalf,  and  shall,  if  the  seaman  or  apprentice  is  sent  home  at  the 
public  expense  under  the  provisions  herein  contained,  account  for  the 
amount  received  to  the  Board  of  Trade  ;  and  such  amount  shall,  after 
deducting  any  expenses  which  have  been  duly  incurred  in  respect  of 
such  seaman  or  apprentice,  except  such  as  the  master  or  owner  of  the 
ship  is  hereby  required  to  pay,  be  dealt  with  as  wages  to  which  he  is 
entitled,  and  shall  be  paid  accordingly. 

Distressed  §ea-  CCXI.  The  governors,  consular  officers,  and  other  officers  of  her 
abroadUmay  be  Majesty  in  foreign  countries  shall,  and  in  places  where  there  are  no 
relieved  and  sent  such  governors  or  officers,  any  two  resident  British  merchants  may 
home  at  the  provide  for  the  subsistence  of  all  seamen  or  apprentices,  being  subjects 
of  her  Majesty,  who  have  been  shipwrecked,  discharged,  or  left  behind 
at  any  place  abroad,  whether  from  any  ship  employed  in  the  merchant 
service  or  from  any  of  her  Majesty's  ships,  or  who  have  been  engaged 
by  any  person  acting  either  as  principal  or  agent  to  serve  in  any  ship 
belonging  to  any  foreign  power  or  to  the  subject  of  any  foreign  state, 
and  who  are  in  distress  at  any  place  abroad,  until  such  time  as  they 
are  able  to  provide  them  with  a  passage  home,  and  for  that  purpose 
shall  cause  such  seamen  or  apprentices  to  be  put  on  board  some  ship 
belonging  to  any  subject  of  her  Majesty  bound  to  any  port  of  the 
United  Kingdom,  or  to  the  British  possession  to  which  they  belong 
(as  the  case  requires),  which  is  in  want  of  men  to  make  up  its  com- 
plement, and  in  default  of  any  such  ship  shall  provide  them  with  a 
passage  home  as  soon  as  possible  in  some  ship  belonging'  to  a  subject 
of  her  Majesty  so  bound  as  aforesaid,  and  shall  endorse  on  the  agree- 
ment of  any  ship  on  board  of  which  any  seaman  or  apprentice  is  so 
taken  or  sent  the  name  of  every  person  so  sent  on  board  thereof,  with 


Merchant  Shipping  Act,  17  $  18  Viet.  c.  104.  Ixxv 

such  particulars  concerning  the  case  as  the  Board  of  Trade  requires, 
and  shall  be  allowed  for  the  subsistence  of  any  such  seaman  or  appren- 
tice such  sura  per  diem  as  the  Board  of  Trade  from  time  to  time 
appoints;  and  the  amount  due  in  respect  of  such  allowance  shall  be 
paid  out  of  any  monies  applicable  to  the  relief  of  distressed  British 
seamen,  and  granted  by  parliament  for  the  purpose,  on  the  production 
of  the  bills  of  the  disbursements,  with  the  proper  vouchers. 

CCXII.  The  master  of  every  British  ship  so  bound  as  aforesaid  Masters  of  British 
shall  receive  and    afford  a  passage  and  subsistence  to  all  seamen  or  ships  compelled 
apprentices  whom    he    is  required  to  take  on    board  his  ship  under  to 
the  provisions  herein-before  contained,  not  exceeding  one  for  every 
lifty  tons  burden,  and  shall  during*  the  passage  provide  every  such 
seaman  or  apprentice  with  a  proper  berth  or  sleeping-place  effectually 
protected  against  sea  and  weather ;  and  on  the  production  of  a  cer- 
tificate signed  by  any  governor,  consular  officer,  or  merchants,  by 
whose  directions    any   such   seaman  or  apprentice    was  received  on 
board,  specifying  the  number  and  names  of  such  seamen  or  appren- 
tices, and  the  time  when  each  of  them  respectively  was  received  on 
board,  and  on  a  declaration  made  by  such  person  before  a  justice,  and 
verified  by  the  registrar  general  of  seamen,  stating  the  number  of 
days  during  which  each  seaman  or  apprentice  received  subsistence  and 
was  provided  for  as  aforesaid  on  board  his  ship,  and  stating  also  the 
number  of  men  and  boys  forming  the  complement  of  his  crew,  and 
the  number  of  seamen  and  apprentices  employed  on  board  his  ship 
during  such  time,  and  every  variation  (if  any)  of  such  number,  such 
person  shall  be  entitled  to  be  paid  out  of  the  said  monies  applicable 
to  the  relief  of  distressed  British  seamen,  in  respect  of  the  subsistence 
and  passage  of  every  seaman  or  apprentice  so  conveyed,  subsisted, 
and  provided  for  by  him  exceeding  the  number  (if  any)  wanted  to 
make  up  the  complement  of  his  crew,  such  sum  per  diem  *as  the  Board 
of  Trade  from  time  to  time  appoints ;    and  if  any  person  having 
charge  of  any  such  ship  fails  or  refuses  to  receive  on  board  his  ship, 
or  to  give  a  passage  home,  or  subsistence  to,  or  to  provide  for  any 
such  seaman  or  apprenctice  as  aforesaid,  contrary  to  the  provisions  of 
this  Act,  he  shall  incur  a  penalty  not  exceeding'one  hundred  pounds 
for  each  seaman  or  apprentice  with  respect  to  whom  he  makes  such 
default  or  refusal. 

CCXII  I.  If  any  seaman  or  apprentice  belonging  to  any  British  ship  P°wer  to  sue  'or 
is  discharged  or  left  behind  at  any  place  out  of  the  United  Kingdom,  yancedTo"  the" 
without  full  compliance  on  the  part  of  the  master  with  all  the  provi-  relief  of  seamen 
sions  in  that  behalf  in  this  Act  contained,  and  becomes  distressed  and  Ieft  abroad- 
is  relieved  under  the  provisions  of  this  Act,  or  if  any  subject  of  her 
Majesty,  after  having  been  engaged  by  any  person  (whether  acting 
as  principal  or  agent)  to  serve  in  any  ship  belonging  to  any  foreign 
power,  or  to  the  subject  of  any  foreign  power,  becomes  distressed 
and  is  relieved  as  aforesaid,  the  wages  (if  any)  due  to  such  seaman  or 
apprentice,  and  all  expenses  incurred  for  his  subsistence,  necessary 
clothing,  conveyance  home,  and  burial,  in  case  he  should  die  abroad 
before  reachinghome,  shall  be  acharg*e  upon  the  ship  whether  British 
or  foreign,  to  which  he  so  belonged  as  aforesaid  ;  and  the  Board  of 
Trade  may  in  the  name  of  her  Majesty  (besides  suing  for  any  penalties 
which  may  have  been  incurred)  sue  for  and  recover  the  said  wages 
and  expenses,  with  costs,  either  from  the  master  of  such  ship  as  afore- 
said, or  from  the  person  who  in  owner  thereof  for  the  time  being,  or, 
in  the  case  of  such  engagement  as  aforesaid  for  service  in  a  foreign 
ship,  from  such  master  or  owner,  or  from  the  person  by  whom  such 
engagement  was  so  made  as  aforesaid  ;  and  such  sums  shall  be  re- 
coverable either  in  the  same  manner  as  other  debts  due  to  her  Majesty, 
or  in  the  same  manner  and  by  the  same  form  and  process  in  which 
wages  due  to  the  M-aman  would  be  recoverable  by  him  ;  and  in  any 
proceeding  for  that  purpose  production  of  the  account  (if  any)  to  be 
furnished  as  herein-before  i«  provided  in  such  cases,  together  with 


Wages  to  be 
given  to  the 
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proof  of  payment  by  the  Board  of  Trade,  or  by  the  paymaster- 
general,  of  the  charges  incurred  on  account  of  any  such  seaman, 
apprentice,  or  other  person,  shall  be  sufficient  evidence  that  he  was 
relieved,  conveyed  home,  or  buried  (as  the  case  may  be)  at  her 
Majesty's  expense. 

int^NaZ  Volunteering  into  the  Navy. 

Seamen  allowed       CCXIV.  Any  seaman  may  leave  his  ship  for  the  purpose  of  fortli- 
sh/Tin  order       with  entering  into  the  naval  service  of  her  Majesty,  and  such  leaving 
to  enter  tile  navy,  his  ship  shall  not  be  deemed   a  desertion  therefrom,  and  shall  not 
render  him  liable  to  any  punishment  or  forfeiture  whatever  ;  and  all 
stipulations  introduced  into  any  agreement  whereby  any  seaman  is 
declared  to  incur  any  forfeiture  or  be  exposed  to  any  loss  in  case  he 
enters  into  her    Majesty's  naval    service  shall   be  void,   and  everv 
master  or  owner  who  causes  any  such  stipulation  to  be  so  introduced 
shall  incur  a  penalty  not  exceeding*  twenty  pounds. 

CCXV.  Whenever  any  seaman,  without  having  previously  com- 
mitted  any  act  amounting  to  and  treated  by  the  master  as  desertion, 
leaves  his  ship  in  order  to  enter  into  the  naval  service  of  her  Majesty 
an(^  *s  rgceived  into  such  service,  the  master  shall  deliver  to  him  his 
clothes  and  effects  on  board  such  ship,  and  shall  pay  the  propor- 
tionate amount  of  his  wages  down  to  the  time  of  such  entry,  subject 
to  all  just  deductions,  as  follows  ;  (that  is  to  say,)  the  master  of  the 
said  ship  shall  pay  the  same  to  the  officer  authorized  to  receive  such 
seaman  into  her  Majesty's  service,  either  in  money  or  by  bill  drawn 
upon  the  owner  and  payable  at  sight  to  the  order  of  the  accountant- 
general  of  the  navy;  and  the  receipt  of  such  officer  shall  be  a  dis- 
charge for  the  money  or  bill  so  given  ;  and  such  bill  shall  be  exempt 
from  stamp  duty  ;  and  if  such  wages  are  paid  in  money,  such  money 
shall  be  credited  in  the  muster  book  of  the  ship  to  the  account  of  the 
said  seaman  ;  and  if  such  wages  are  paid  by  bill,  such  bill  shall  be 
noted  in  the  said  muster  book  and  shall  be  sent  to  the  said  accountant- 
general,  who  shall  present  the  same  or  cause  the  same  to  be  presented 
for  payment,  and  shall  credit  the  produce  thereof  to  the  account  of 
the  said  seaman  ;  and  such  money  or  produce  (as  the  case  may  be) 
shall  not  be  paid  to  the  said  seaman  until  the  time  at  which  he  would 
have  been  entitled  to  receive  the  same  if  he  had  remained  in  the 
service  of  the  ship  which  he  had  so  quitted  as  aforesaid  ;  and  if  any 
such  bill  is  not  duly  paid  when  presented,  the  said  accountant-general 
or  the  seaman  on  whose  behalf  the  same  is  given  may  sue  thereon  or 
may  recover  the  wages  due  by  all  or  any  of  the  means  by  which 
wages  due  to  merchant  seamen  are  recoverable  ;  and  if  upon  any 
seaman  leaving  his  ehip  in  the  manner  and  for  the  purpose  aforesaid, 
the  master  fails  to  deliver  his  clothes  and  effects  or  to  pay  his  wages 
as  herein-before  required,  he  shall,  in  addition  to  his  liability  to  pay 
and  deliver  the  same,  incur  a  penalty  not  exceeding  twenty  'pounds; 
provided  that  no  officer  who  receives  any  such  bill  as  aforesaid  shall 
be  subject  to  any  liability  in  respect  thereof,  except  for  the  safe  custody 
thereof  until  sent  to  the  said  accountant-  general  as  aforesaid. 

OCX  VI.  If  upon  any  seaman  leaving  his  ship  for  the  purpose  of 
owner  of  advance  entering  the  naval  service  of  her  Majesty,  the  owner  or  master  of 
e£inednd  notduly  such  ship  shows  to  the  satisfaction  of  the  Admiral,  that  he  has  paid 
or  properly  rendered  himself  liable  to  pay  an  advance  of  wages  to  or 
on  account  of  such  seaman,  and  that  such  seaman  has  not  at  the  time 
of  quitting  his  ship  duly  earned  such  advance  by  service  therein, 
and,  in  the  case  of  such  liability  as  aforesaid,  if  such  owner  or  master 
actually  satisfies  the  same,  it  shall  be  lawful  for  the  Admiralty  to 
pay  to  "such  owner  or  master  so  much  of  such  advance  as  has  not 
been  duly  earned,  and  to  deduct  the  sum  so  paid  from  the  wages 
of  the  seaman  earned  or  to  be  earned  in  the  naval  service  of  her 
Majesty. 


Repayment  to 
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OCX  VII.    If,  in  consequence  of  any  seaman  so  leaving  his  ship  if  new  seamen 
without  the  consent    of   the  master  or  owner  thereof,  it  hecomes  are  engaged  in- 
necessary  for  the  safety  and  proper  navigation  of  the  said  ship  to  original  seanwn, 
>  a  substitute  or  substitutes,  and  if  the  wages  or  other  reinune-  the  owner  may 
radon  paid  to  such  substitute  or  substitutes  for  subsequent  service  2Sto?»n7eitr» 
exceed  the  wages  or  remuneration  which  would  have  been  payable  to  expense  he  ha* 
thf  said  seaman  under  his  agreement  for  similar  service,  the  master  or  been  put  to. 
rnvnt'i-  of  the  said  ship  mny  apply  to  the  registrar  of  the  High  Court 
of  Admiralty  in  England  for  a  certificate  authorizing  the  repayment 
of  such  excess;  and  such  application  shall  be  in  such  form,  and  shall 
be  accompanied  by  such  documents,  and  by  such  statements,  whether 
on  oath  or  otherwise,  as  the  judge  of  the  said  court  from  time  to  time 
directs. 

CCXVIII.  The  said  registrar  shall,  upon  receiving  any  such  ap-  ^ffaSwri, 
plication  as  aforesaid,  give  notice  thereof  in  writing,  and  of  the  sum  and  amount  of 
claimed,  to  the  secretary  to  the  Admiralty,  and  shall  proceed  to  repayment  how 
examine  the  said  application,  and  may  call  upon  the  registrar  general to  **  asoei 
of  seamen  to  produce  any  papers  in  his  possession  relating  thereto, 
and  may  call  for  further  evidence ;  and  if  the  whole  of  the  claim 
appears  *to  him  to  be  just,  he  shall  give  a  certificate  accordingly  ;  but 
if  he  considers  that  such  claim  or  any  part  thereof  is  not  just,  he 
shall  give  notice  of  such  his  opinion  in  writing  under  his  hand  to  the 
person  making  the  said  application  or  his  attorney  or  agent ;  and  if 
within  sixteen  days  from  the  giving  of  such  notice  such  person  does 
not  leave  or  cause  to  be  left  at  the  office  of  the  registrar  of  the  said 
court  a  written  notice  demanding  that  the  said  application  shall  be 
referred  to  the  judge  of  the  said  court,  then  the  said  registrar  shall 
finally  decide  thereon,  and  certify  accordingly  ;  but  if  such  notice  is 
left  as  aforesaid,  then  the  said .  application  shall  stand  referred  to  the 
said  judge  in  his  chambers,  and  his  decision  thereon  shall  be  final, 
and  the  said  registrar  shall  certify  the  same  accordingly  ;  and  the  said 
registrar  and  judge  respectively  shall  in  every  proceeding  under  this 
Act  have  full  power  to  administer  oaths,  and  to  exercise  the  ordinary 
powers  of  the  court,  as  in  any  other  proceeding  within  its  jurisdic- 
tion ;  and  the  said  registrar  or  judge  (as  the  case  may  be)  may,  if  he 
thinks  fit,  allow  for  the  costs  of  any  proceeding  under  this  Act  any 
sum  not  exceeding  five  pounds  for  each  seaman  so  quitting  his  ship 
as  aforesaid;  and  such  sum  shall  be  added  to  the  sum  allowed,  and 
shall  be  certified  by  the  said  registrar  accordingly. 

CCXIX.  Every  certificate  so  given  shall  be  sent  by  post  or  other-  Accountant- 
wise  to  the  person  making  the  application,  his  attorney  or  a°-ent, 
and  a  copy  thereof  shall  be  sent  to  the  accountant-general  of  the 
navy  ;  and  such  accountant-general  shall  upon  delivery  to  him  of  the 
said  original  certificate,  together  with  a  receipt  in  writing  purporting 
to  be  a  receipt  from  the  master  or  owner  making  the  application,  pay 
to  the  person  delivering  the  same  out  of  the  monies  applicable  to  the 
naval  service  of  her  Majesty,  and  granted  by  parliament  for  the  pur- 
pose, the  amount  mentioned  in  such  certificate  ;  and  such  certificate 
and  receipt  shall  absolutely  discharge  the  said  accountant-general 
and  her  Majesty  from  all  liability  in  respect  of  the  monies  so  paid  or 
of  the  said  application. 

CCA'X.  Every  person  who,  in  making  or  supporting  any  such  ap-  Penalty  for 
plication  as  aforesaid  to  the  registrar  of  the  High  Court  of  Admiralty  for^ei'y  and. false 
forges,  assists  in  forging,  or  procures  to  be  forged,  or  fraudulently  ta" 
alters,  assists  in  fraudulently  altering,  or  procures  to  be  fraudulently  su 
altered,  any  document,  and  every  person  who  in  making  or  supporting  tions* 
any  such  application  presents  or  makes   use  of  any  such  forced  or 
altered  document,  or  who  is  making  or  supporting  any  such  Appli- 
cation makes  or  gives,  or  assists  in  making  or  giving,  or  procures  to 
be  made  or  ^iven,  any  false  evidence  or  representation,  knowino-  the 
same  to  be  false,  shall  be  deemed  guilty  of  a  misdemeanor. 
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Provisions,  Health,  and  Accommodation. 

CCXXI.  Any  three  or  more  of  the  crew  of  any  British  ship  may 
complain  to  any  officer  in  command  of  any  of  her  Majesty's  ships, 
or  any  British  consular  officer,  or  anjr  shipping'  master,  or  any  chief 
officer  of  customs,  that  the  provisions  or  water  for  the  use  of  the 
crew  are  at  any  time  of  bad  quality,  unh't  for  use,  or  deficient  in 
quantity  ;  and  such  officer  may  thereupon  examine  the  said  provi- 
sions or  water,  or  cause  them  to  be  examined;  and  if  on  examina- 
tion such  provisions  or  water  are  found  to  be  of  bad  quality  and  unfit 
for  use,  or  to  be  deficient  in  quantity,  the  person  making-  such  ex- 
amination shall  signify  the  same  in  writing  to  the  master  of  the 
ship ;  and  if  such  master  does  not  thereupon  provide  other  proper 
provisions  or  water  in  lieu  of  any  so  signified  to  be  of  a  bad  quality 
and  unfit  for  use,  or  does  not  procure  the  requisite  quantity  of  any 
so  signified  to  be  insufficient  in  quantity,  or  uses  any  provisions  or 
water  which  had  been  so  signified  as  aforesaid  to  be  of  a  bad  quality 
and  unfit  for  use,  he  shall  in  every  such  case  incur  a  penalty  not  ex- 
ceeding twenty  pounds  ;  and  upon  every  such  examination  as  afore- 
said the  officers  making  or  directing  the  same,  shall  enter  a  statement 
of  the  result  of  the  examination  in  the  official  log,  and  shall  send  a 
report  thereof  to  the  Board  of  Trade,  and  such  report  if  produced  out 
of  the  custody  of  such  board,  or  its  officers,  shall  be  received  in  evi- 
dence in  any  legal  proceeding. 

CCXXII.  If  the  officer  to  whom  any  such  complaint  as  last  afore- 
said is  made  certifies  in  such  statement  as  aforesaid  that  there  was 
no  reasonable  ground  for  such  complaint,  each  of  the  parties  so  com- 
plaining shall  be  liable  to  forfeit  to  the  owner  out  of  his  wages  a  sum 
not  exceeding  one  week's  wages. 

CCXXII  I    In  the  following  cases,  (that  is  to  say,) 
(1.)  If  during  a  voyage  the  allowance  of  any  of  the  provisions 
which  any  seaman  has  by  his  agreement  stipulated  for  is  re- 
duced (except  in  accordance  with  any  regulations  for  reduction 
by  way  of   punishment  contained  in  the  agreement,  and  also 
except   for  any  time  during  which  such  seaman    wilfully  and 
without  sufficient  cause  refuses  or  neg'1-jcts  to  perform  his  duty, 
or  is  lawfully  under  confinement   tor    misconduct   either  on 
board  or  on  shore)  : 
(2.)  If  it  is  shown  that  any  of  such  provisions  are  or  have  during 

the  voyage  been  bad  in  quality  and  unfit  for  use  : 
The  seaman  shall  receive  by  way  of  compensation  for  such  reduction 
or  bad  quality,  according  to  the  time  of  its  continuance,  the  foil /wing 
sums  to  be  paid  to  him  in  addition  to  and  to  be  recoverable  as  wages  ; 
(that  is  to  say,) 

(1.)  If  his  allowance  is  reduced  by  any  quantity  not  exceeding 
one  third  of  the  quantity  specified  in  the  agreement,  a  sum  not 
exceding  fourpence  a  day : 
(2.)  If  his  allowance  is  reduced  by  more  than  one-third  of  such 

quantity,  eightpence  a  day  : 

(3.)  In  respect  of  such  bad  quality  as  aforesaid,  a  sum  not  exceed- 
ing one  shilling  a  day  : 

But  if  it  is  shown  to  the  satisfaction  of  the  court  before  which  the 

case  is  tried,  that  any  provisions  the  allowance  of  which  has  been 

reduced  could  not  be  procured  or  supplied  in  proper  quantities,  and 

that  proper  and  equivalent  substitutes  were  supplied  in  lieu  thereof, 

the  court  shall  take  such  circumstances  into  consideration,  and  shall 

modify  or  refuse  compensation  as  the  justice  of  the  case  may  require. 

CCXXIV.  The  following  rules  shall  be  observed   with  respect  to 

medicines,  medical  stores,  and  anti-scorbutics  ;  (that  is  to  say,)   («) 

(1.)  The  Board  of  Trade  shall  from  time  to  time  issue  and  cause  to 


(a)  See  sec.  4,  Merchant  Shipping  Act,  1867.     App.  p.  ccccx, 
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be  published  a  scale  of  medicines  and  medical  stores  suitable  to  "dedand  kept 

11*  .    .  on  board  cortain 

•oadenta  and  diseases  arising-  on  sea  voyages  :  8hipS. 

(2.)  The  owner  of  every  ship  navigating  between  the  United 
Kingdom  and  any  place  out  of  the  same  shall  provide  and 
cause  to  be  constantly  kept  on  board  such  ship  a  supply  of 
such  medicines  and  medical  stores  in  accordance  with  the  said 
scale: 

(3.)  The  master  or  owner  of  every  foreign-going-  ship  (except  those 
bound  to  European  ports  or  to  ports  in  the  Mediterranean  Sea, 
and  also  except  such  ships  or  classes  of  ships  bound  to  ports 
on  the  eastern  coast  of  America  north  of  the  thirty-fifth  degree 
of  north  latitude  and  to  any  islands  or  places  in  the  Atlantic 
Ocean  north  of  the  same  limit,  as  the  Board  of  Trade  may  from 
time  to  time  exempt  from  this  enactment,)  shall  also  provide 
and  cause  to  be  kept  on  board  such  ship  a  sufficient  quantity  of 
lime  or  lemon  juice,  or  of  such  articles  as  the  board  of  Trade 
sanctions  as  substitutes  for  lime  or  lemon  juice,  and  also  of  sugar 
and  vinegar  : 

(4.)  The  master  of  every  such  ship  as  last  aforesaid  shall  serve  out 
the  lime  or  lemon  juice  or  other  such  articles  as  aforesaid  and 
sugar  and  vinegar  to  the  crew,  whenever  they  have  consumed 
salt  provisions  for  ten  days,  and  so  long  afterwards  as  such 
consumption  continue,  the  lime  or  lemon  juice  and  sugar, 
daily  at  the  rate  of  half  an  ounce  each  per  day,  and  the  vinegar 
weekly  at  the  rate  of  half  a  pint  per  week,  to  each  member  of 
the  crew  : 

And  if  in  any  such  ship  as  aforesaid  such  medicines,  medical  stores, 
lime  or  lemon  juice  or  other  articles,  sugar  and  vinegar,  as  are  herein- 
before required,  are  not  provided  and  kept  on  board  as  herein-before 
required,  the  master  or  owner  shall  incur  a  penalty  not  exceeding 
twenty  pounds  ;  and  if  the  master  of  any  such  ship  as  aforesaid 
neglects  to  serve  out  the  lime  or  lemon  juice  or  other  articles,  sugar 
or  vinegar,  in  the  case  and  manner  herein-before  directed,  he  shall  for 
each  such  offence  incur  a  penalty  not  exceeding  five  pounds  ;  and  if 
any  master  is  convicted  in  either'of  the  last-mentioned  penalties,  and 
it  appears  that  the  offence  is  owing  to  the  act  or  default  of  the  owner, 
such  master  may  recover  the  amount  of  such  penalty  and  the  costs 
incurred  by  him  from  the  owner. 

CCXXV.  Every  master  shall  keep  on  board  proper  weights  and  Masters  to  keep 
measures  for  the  purpose  of  determining  the  quantities  of  the  several  ,"easBre*on 
provisions  and  articles  served  out,  and  shall  allow  the  same  to  be  used  board.  e 
at  the  time  of  serving  out  such  provisions  and  articles  in  the  pre- 
sence of  a  witness,  whenever  any  dispute  arises  about  such  quantities, 
and  in  default  shall  for  every  offence  incur  a  penalty  not  exceeding 
ten  pounds. 

CCXXVI.  Any  local  marine  board  may,  upon  being  required  by  Board  of  Trada 
the  Board  of  Trade  so  to  do,  appoint  and  remove  a  medical  inspector  and  local  J"»«i« 
of  ships  for  the  port,  and  may  fix  his  remuneration,  such  remunera-  iUgpecto'Js'of 
tionto  be  subject  to  the  control  of  the  Board  of  Trade;  and  at  ports  medicines,  who 
where  there  are  no  local  marine   boards  the  Board  of  Trade  may  ^  to  see  that 
appoint  and  remove  such  in.-pectors,  and  fix  their  remuneration  ;  and  provided.  F° 
it  .shall  be  the  duty  of  such  inspectors  to  inspect  the  medicines,  medical 
stores,  lime  or  lemon  juice,  or  other  articles,  sugar  and  vinegar,  re- 
quired to  be   kept  on  board  any  such  ships  as  aforesaid;  and  such 
inspection,  if  made  at  places  where  there  are  local  marine  boards, 
shall  U,-  made  under  their  direction,  and  also  in  any  special  cases 
under  the  direction  of  the  Board  of  Trade;  and  if  made  at  places 
where  there  are  no  local  marine  boards,  shall  be  made  under  the  direc- 
tion  of  the  Board  of  Trade  ;  and  such  medical  inspectors  shall  for 
the  purposes  of  such  inspection  have  the  same  powers  as  the  inspec- 
tors appointed  by  the  Board  of  Trade  under  the  first  part  of  this  Act  ; 
but  every  such  inspector,  if  required  by  timely  notice  in  writing  from 
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the  master,  owner,  or  consignee,  shall  make  his  inspection  three  days 
at  least  before  the  ship  proceeds  to  sea,  and  if  the  result  of  the  inspec- 
tion is  satisfactory  shtill  not  ;igain  make  inspection  before  the  com- 
mencement of  the  voyage,  unless  he  has  reason  to  suspect  that  some 
of  the  articles  inspected  have  been  subsequently  removed,  injured,  or 
destroyed  ;  and  whenever  any  such  medical  inspector  is  of  opinion 
that  in  any  ship  hereby  required  to  carry  such  articles  as  aforesaid 
the  same  or  any  'of  them  are  deficient  in  'quantity  or  quality,  or  are 
placed  in  improper  vesels,  he  shall  signify  the  some  in  writing-  to 
the  chief  officer  of  customs  of  the  port  w'here  such  ship  is  lying, 
and  also  to  the  master,  owner,  or  consignee  thereof,  and  thereupon 
the  master  of  such  ship,  before  proceeding  to  sea,  shall  produce  to 
such  chief  officer  of  customs  a  certificate  under  the  hand  of  such 
medical  inspector  or  of  some  other  medical  inspector,  to  the  effect 
that  such  deficiency  h^s  been  supplied  or  remedied,  or  that  such  im- 
proper vessels  have  been  replaced  by  proper  vessels,  as  the  case  may 
require  ;  and  such  chief  officer  of  customs  shall  not  grant  a  clearance 
for  such  ship  without  the  production  of  such  certificate,  and  if  such 
ship  attempts  to  go  to  sea  without  a  clearance,  may  detain  her  until 
such  certificate  is  produced  ;  and  if  such  ship  proceeds  to  sea  without 
the  production  of  such  certificate,  the  owner,  master,  or  consignee 
thereof  shall  incur  a  penalty  not  exceeding  twenty  pounds. 

Penalty  for  sell-       CCXXVII.    Any   person  who  sells   or    supplies  any  medicines, 
ing  bad  drugs  for  me(jjca]  stores,  lime  or  lemon  juice,  of  bad  quality,  for  the  use  of  any 
ship,  shall  for  each  such  offence  incur  a  penalty  not  exceeding  twenty 
pounds. 

Expense  of  CCXXVI11.  The  following  rules  shall  be  observed  with  respect  to 

amfe'an^S'1"    exPenses  attendant  on  illness  and  death  ;  (that  is  to  say,) 
Idstence  incase  of      (!•)  If  the  master  or  any  seamnn  or  apprentice  receives  any  hurt 
illness,  and  of  or  injury  in  the  service  of  the  ship  to  which  he  belongs,  the 

burial  in  case  of  expense  of   providing1   the   necessary   surgical    and    medical 

-1  -1  _          -  ^ 


,  now  to  DC  -    .  .-  _          -,  •   .  i      i»  i  •  i" 

defrayed.  advice,  with  attendance  and  medicines,  and  of  his  subsistence 

But  see  sects.  until  he  is  cured,  or  dies,  or  is  brought  back  to  some  port  in 

mriSfiS?  *he  United  Kingdom,  if  shipped  in  the  United  Kingdom,  or 

1867.   App.  p.  if  shipped  in  some    British  possession  to  some  port  in  such 

ccccxii>  possession,  and  of  his  conveyance  to  such  port,  and  the  ex- 

pense (if  any)  of  his  burial,  shall  be  defrayed  by  the  owner  of 

such  ship,  without  any  deduction  on  that  account   from  the 

wages  of  such  mastf  r,  seaman,  or  apprentice  : 

(2.)  If  the  master  or  any  seaman  or  apprentice  is  on  account  of 

any  illness  temporarily  removed  from  his  ship  for  the  purpose 

of  preventing  infection,  or  otherwise  for  the  convenience  of  the 

ship,  and  subsequently  returns  to  his  duty,  the  expense  of  such 

removal,  and  of  providing  the  necessary  advice  with  atten- 

dance and  medicines,  and  of  his  subsistence  whilst  away  from 

the  ship,  shall  be  defrayed  in  like  manner  : 

(3.)  The  expense  of  all  medicines  and  surgical  or  medical  advice 
and  attendance  given  to  any  master,  seaman  or  apprentice 
whilst  on  board  his  ship  shall  be  defrayed  in  like  manner  : 
(4.)  In  all  other  cases  any  reasonable  expenses  duly  incurred  by  the 
owner  for  any  seaman  in  respect  of  illnes-^  and  also  any  rea- 
sonable expenses  duly  incurred  by  the  owner  in  respect  of  the 
burial  of  any  seaman  or  apprentice  who  dies  whilst  on  service, 
shall,  if  duly  proved,  be  deducted  from  the  wages  of  such 
seaman  or  apprentice. 

Expenses,  if  paid      CCXXIX.  If  any  such  expenses  in  respect  of  the  illness,  injury, 
by  consul,  to  be    or  hurt  of  any  seaman  or  apprentice,  as  are  to  be  borne  by  the  owner, 

recoverable  from  -11      J  "~  n*  i    i_    u?     f  i_ 

owner.  are  paid  by  any  consular  officer  or  other  person  on  behalf  of  her 

Majesty,  or  if  any  other  expenses  in  respect  of  the  illness,  injury, 
or  hurt  of  any  seaman  or  apprentice  whose  waores  are  not  accounted 
for  to  such  officer  under  the  provisions  herein-before  contained  in  that 
behalf  are  so  paid,  such  expenses  shall  be  repaid  to  such  officer  or 
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other  person  by  the  master  of  the  ship,  and  if  not  so  repaid,  the 
amount  thereof,  with  costs,  shall  be  a  charge  upon  the  ship,  and  be 
recoverable  from  the  said  master  or  from  the  owner  of  the  ship  for 
the  time  being-  as  a  debt  due  to  her  Majesty,  and  shall  be  recoverable 
either  by  ordinary  process  of  law  or  in  the  manner  in  which  seamen 
are  hereby  enabled  to  recover  wages  ;  and  in  any  proceeding  for  the 
recovery  thereof  the  production  of  a  certificate  of  the  facts,  signed 
by  such  officer  or  other  person,  tog-ether  with  such  vouchers  (if 
any)  as  the  case  requires,  shall  be  sufficient  proof  that  the  said 
expenses  were  duly  paid  by  such  consular  officer  or  other  person  as 
aforesaid. 

CCXXX.    Every  foreign-going  ship  having  one  hundred  persons  Certain  ghjpg  15 
or  upwards  on  board,  shall  carry  on  board  as  part  of  her  complement  carry  medical 
some  person  duly  authorized  by  law  to  practise  as  physician,  surgeon,  practitioners. 
or  apothecary ;  and  in  default  the  owner  shall  for  every  voyage  of 
any  such  ship  made  without  such  medical  practitioner  incur  a  penalty 
not  exceeding  one  hundred  pounds :  Provided  that  nothing  herein 
contained  shall  in  anywise  affect  any  provision  contained  in  "  Pas- 
sengers' Act,  185*2,"  concerning  the  carriage  of  medical  practitioners 
by  the  class  of  ships  therein  named  passenger  ships,  nor  shall  any 
such  passenger  ship,  if  not  thereby  required  to  carry  a  medical  prac- 
tioner,  be  hereby  required  to  do  so. 

CCXXX  I.  The  following  rules  shall  be  observed  with  respect  to  Place  appropH- 
acconimodation  onboard  ;  (that  is  to  say,)  h*^  a* certain"  * 

(1.)  Every  place  in  any  ship  occupied  by  seamen  or  apprentices,  B,?aceaforeach 
and  appropriated  to  their  use,  shall  have  for  every  such  seaman  man,  and  to  be 
or  apprentice,  if  they  sleep  in  hammocks,  a  space  of  not  less  than  JJJJJjJJ  ^d 
nine  superficial  feet,  and  if  they  do  not  sleep  in  hammocks,  a  Lpt  clear, 
space  of  not  less  than  twelve  superficial  feet,  measured  on  the  But  see  sec.  9 
deck  or  floor  of  such  place  :  sSngVct, 

(2,)  Every  such  place  shall  either  be  six  feet  in  height  from  deck  ise?.   App.  P. 
to  deck,  or  shall  have  for  every  seaman  and  apprentice,  if  they  ccccxii. 
sleep  in  hammocks,   a  space  of  not  less  than  fifty-four  cubic 
feet,  and  if  they  do  not  sleep  in  hammocks,  a  space  of  not  less 
than  seventy-two  cubic  feet : 

(3.)  Every  such  place  shall   be  kept  free  from  stores  or  goods  of    „ 
any  kind,  not  being  the  personal  property  of  the  crew  in  use 
during  the  voyage : 

(4.)  Ever}r  such  place  shall  be  properly  caulked,  and  in  all  other 
respects  securely  and  properly  constructed  and  well  ven- 
tilated : 

And  if  any  such  place  in  any  ship  is  not  in  the  whole  sufficiently  large 
to  give  such  space  for  each  seaman  and  apprentice  as  hereinbefore 
required,  or  is  not  properly  caulked  and  in  all  other  respects  securely 
and  properly  constructed  and  well  ventilated,  the  owner  shall  for 
every  such  failure  to  comply  with  the  provisions  of  this  section  incur 
a  penalty  not  exceeding  twenty  pounds  ;  and  if  any  such  space  as 
aforesaid  is  not  kept  free  from  gfoods  and  stores  as  aforesaid,  the 
master  shall  for  every  such  failure  to  comply  with  the  provisions  of 
this  section  incur  a  penalty  not  exceeding  ten  pounds. 

Power  of  making  Complaint. 

Power  of 

CCXXXII.  If  any  seaman  or  apprentice  whilst  on  board  any  ship    making  Com- 
states  to  the  master  that  he  desires  to  make  complaint  to  a  justice  of        Plai»t- 
the  peace,  or  consular  officer,  or  naval  officer  in  command  of  any  of  Seamen  to  be 
her  Majesty's  ships,  against  the  master  or  any  of  the  crew,  the  said  J^0^ *°  goka 
master  shall,  if  the  ship  is  then  at  a  place  where  there  is  a  justice  or  compTaiuUo  »* 
any  such  officer  as  aforesaid,  so  soon  as  the  service  of  the  ship  will  justice. 
permit,  and  if  the  ship  is  not  then  at  such  a  place,  so  soon  after  her 
first  arrival  at  such  a  place  as  the  service  of  the  ship  will  permit, 
allow  such  seaman  or  apprentice  to  go  ashore,  or  send  him  ashore  in 
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proper  custody,  so  that  he  may  be  enabled  to  make  such  complaint, 
and  shall,  in  default,  incur  a  penalty  not  exceeding  ten  pounds, 


Protection  of 
Seamen  from 
Imposition. 

S.ile  of  and 
charge  upon 
wages  to  be 
invalid. 


Ko  debt  exceed- 
ing 5s.  recover- 
able till  end  of 
voyage. 

Penalty  for  over- 
charges by  lodg- 
ing-house 
keepers. 


Penalty  for 
detainirg  sea- 
men's effects. 


Persons  not  to  go 
on  board  before 
the  final  arrival 
of  ship  without 
permission. 


Penalty  for  soli- 
citations by 
lodging-house 
keepers. 


Protection  of  Seamen  from  Imposition. 

CCXXXIII.  No  wages  due  or  accruing  to  any  seaman  or  appren 
tice  shall  be  subject  to  attachment  or  arrestment  from  any  court ;  and 
every  payment  of  wages  to  a  seamen  or  apprentice  shall  be  valid  in 
law,  notwithstanding  any  previous  sale  or  assignment  of  such  wag'es, 
or  of  any  attachment,  incumbrance,  or  arrestment  thereon  ;  and  no 
assignment  or  sale  of  such  wages  or  of  salvage  made  prior  to  the 
accruing  thereof  shall  bind  the  party  making  the  same;  and  no  power 
of  attorney  or  authority  for  the  receipt  of  any  such  wages  or  salvage 
shall  be  irrevocable. 

CCXXXIV.  No  debt  exceeding  in  amount  five  shillings,  incurred 
by  any  seaman  after  he  has  engaged  to  serve,  shall  be  recoverable 
until  the  service  agreed  for  is  concluded. 

CCXXXV.  If  any  person  demands  or  receives  from  any  seaman 
or  apprentice  to  the  sea  service  payment  in  respect  of  his  board  or 
lodging  in  the  house  of  such  person  for  a  longer  period  than  such 
seaman  or  apprentice  has  actually  resided  or  boarded  therein,  he  shall 
incur  a  penalty  not  exceeding  ten  pounds. 

CCXXXVJ.  If  any  person  receives  or  takes  into  his  possession  or 
under  his  control  any  monies,  documents,  or  effects  of  any  seaman  or 
apprentice  to  the  sea  service,  and  does  not  return  the  same,  or  pay 
the  value  thereof,  when  required  by  such  seaman  or  apprentice,  sub- 
ject to  such  deduction  as  may  be  justly  due  to  him  from  such  seaman 
or  apprentice  in  respect  of  board  or  lodging  or  otherwise,  or  absconds 
therewith,  he  shall  incur  a  penalty  not  exceeding  ten  pounds ;  and 
any  two  justices  may,  besides  inflicting  such  penalty,  by  summary 
order  direct  the  amount  or  value  of  such  monies,  documents,  or  effects, 
subject  to  such  deduction  as  aforesaid,  to  be  forthwith  paid  to  such 
seaman  or  apprentice. 

CCXXXV1 1.  Every  person  who,  not  being  in  her  Majesty's  service, 
and  not  being  duly  authorized  by  law  for  the  purpose,  goes  on  board 
any  ship  about  to' arrive  at  the' place  of  her  destination,  before  her 
actual  arrival  in  dock  or  at  the  place  of  her  discharge,  without  the 
permission  of  the  master,  shall  for  every  such  offence  incur  a  penalty 
not  exceeding-  twenty  pounds  ;  and  the  master  or  person  in  charge  of 
such  ship  may  take  any  such  person  so  going  on  board  as  aforesaid 
into  custody,'  and  deliver  him  up  forthwith  to  any  constable  or  peace 
officer,  to  be  by  him  taken  before  a  justice  or  justices,  or  the  sheriff  of 
the  county  in"  Scotland,  and  to  be  dealt  with  according  to  the  provi- 
sions of  this  Act. 

CCXXXVIII.  If,  within  twenty-four  hours  after  the  arrival  of  any 
ship  at  any  port  in  the  United  Kingdom,  any  person  then  being  on 
board  such  ship  solicits  any  seaman  to  become  a  lodger  at  the  house 
of  any  person  letting  lodgings  for  hire,  or  takes  out  of  such  ship  any 
effects  of  any  seaman,  except  under  his  personal  direction  and  with 
the  permission  of  the  master,  he  shall  for  every  such  offence  incur  a 
penalty  not  exceeding  five  pounds. 


Ditcipline. 


Discipline. 


a  misdemeanor. 


endangering  ship  CCXXXIX.  Any  master  of  or  any  seaman  or  apprentice  belonging- 
or  life  or  limb  to  any  British  ship,  who  by  wilful  breach  of  duty,  or  by  neg'lect  of 
duty,  or  by  reason  of  drunkenness,  does  any  act  tending  to  the  imme- 
diate loss,  destruction,  or  serious  damage  of  such  ship,  or  tending 
immediately  to  endanger  the  life  or  limb  of  any  person  belonging  to 
or  on  board  of  such  ship,  or  who  by  wilful  breach  of  duty,  or  by  neg- 
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lect  of  duty,  or  by  reason  of  drunkenness,  refuses  or  omits  to  do  any 
lawful  act  proper  and  requisite  to  be  done  by  him  for  preserving  such 
ship  from  immediate  loss,  destruction,  or  serious  damage,  or  for  pre- 
serving any  person  belonging-  to  or  on  board  of  such  ship  from  imme- 
<li  ttf  danger  to  life  or  limb,  shall  for  every  such  offence  be  deemed 
guilty  of  a  misdemeanor. 

CCXL.  Any  Court  having1  Admiralty  jurisdiction  in  any  of  her  Power  of  Admi- 
Majesty's  dominions  may,  upon  application  by  the  owner  of  any  ship  remov^°ma!ter 
being  within  the  jurisdiction  of  such  court,  or  by  the  part  owner  or  rei 
consignee,  or  by  the  agent  of  the  owner,  or  by  any  certificated  mate, 
or  by  one-third  or  more  of  the  crew  of  such  ship,  and  upon  proof  on 
oath"  to  the  satisfaction  of  such  court  that  the  removal  of  the  master 
of  such  ship  is  necessary,  remove  him  accordingly ;  and  may  also,  with 
the  consent  of  the  owner  or  his  agent,  or  the  consignee  of  the  ship,  or 
if  there  is  no  owner  or  agent  of  the  owner  or  consignee  of  the  ship 
within    the  jurisdiction  of    the   court,  then  without   such    consent 
appoint  a  new  master  in  his  stead  ;  and  may  also  make  such  order, 
and  may  require  such  .security  in  respect  of  costs  in  the  matter  as  it 
thinks  tit. 

OCX  LI.  If  the  Board  of  Trade  or  any  local  marine  board  has  Power  to  investi- 
reason  to  believe  that  any  master  or  mate  is  from  incompetency  or  ^^in^ompe- 
misconduct  unfit  to  discharge  his  duties,  the  Board  of  Trade  may  tencyand  mis- 
either  institute  an  investigation  or  may  direct  the  local  marine  conduct, 
board  at  or  nearest  to  the  place  at  which  it  may  be  convenient  for  the 
parties  and  witnesses  to  attend  to  institute  the  same,  and  thereupon 
such  persons  as  the  Board  of  Trade  may  appoint  for  the  purpose,  or,  as 
the  case  may  be,  the  local  marine  board,  shall,  with  the  assistance  of  a 
local  stipendiary  magistrate  (if  any),  and  if  there  is  no  such  magis- 
trate of  a  competent  legal  assistant  to  be  appointed  by  the  Board  of 
Trade,  conduct  the  investigation,  and  may  summon  the  master  or 
mate  to  appear,  and  shall  give  him  full  opportunity  of  making  a 
defence  either  in  person  or  otherwise,  and  shall  for  the  purpose  of 
such  investigation  have  all  the  powers  given  by  the  first  part  of  this 
Act  to  inspectors  appointed  by  the  Board  of  Trade,  and  ma}r  make 
such  order  with  respect  to  the  costs  of  such  investigation  as  they  may 
deem  just;  and  shall  on  the  conclusion  of  the  investigation  make  a 
report  upon  the  case  to  the  Board  of  Trade  ;  and  in  cases  where  there 
is  no  local  marine  board  before  which  the  parties  and  witnesses  can 
conveniently  attend,  or  where  such  local  marine  board  is  unwilling 
to  institute  the  investigation,  the  Board  of  Trade  may  direct  the  same 
to  be  instituted  before  two  justices  or  a  stipendiary  magistrate  ;  and 
thereupon  such  investigation  shall  be  conducted,  and  the  results 
thereof  reported,  in  the  same  manner  and  with  the  same  powers  in  and 
with  which  formal  investigations  into  wrecks  and  casualties  are 
directed  to  be  conducted,  and  the  result*  thereof  reported,  under  the 
provisions  contained  in  the  eighth  part  of  this  Act,  save  only  that,  if 
the  Board  of  Trade  so  directs,  the  person  bringing  the  charge  of  in- 
competency or  misconduct  to  the  notice  of  the  Board  of  Trade  shall 
be  deemed  to  be  the  party  having  the  conduct  of  the  case. 

CCXLII.  The  Board  of  Trade  may  suspend  or  cancel  the  certifi- Board  of  Trade 
cate  (whether  of  competency  or  service)  of  any  master  or  mate  in  the  may  cancel  or 

/•  11        •  «.«    *  «  \  fiuspenu.  cerii- 

following  cases  ;  (that  is  to  say,)  flcai^  in  certain 

(1).  If  upon  any  investigation  made  in  pursuance  of  the  last  pre-  case*, 
ceding  section,  he  is  reported  to  be  incompetent,  or  to  have 
been  guilty  of  any  gross  act  of  misconduct,  drunkenness,  or 
tyranny  : 

(2.)  If  upon  any  investigation  conducted  under  the  provisions 
contained  in'the  eighth  part  of  this  Act,  or  upon  any  investi- 
gation made  by  :i  naval  court  constituted  as  hereinafter 
mentioned,  it  is  reported  that  the  loss  or  abandonment  of  or 
serious  damage  to  any  ship  or  loss  of  life  has  been  caused  by 
his  wrongful  act  or  default  : 
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Offences  of  sea- 
men and  appren- 
tices, and  their 

punishments 

Desertion : 


Neglecting  or  re- 
fusing to  join,  01 
to  proceed  to  sea, 
absence  within 
twenty-four 
hours  before 
sailing,  and  ab- 
sence without 
leave : 


Quitting  without 
leave  before  ship 
is  secured  : 


Act  of  disobe- 
dience : 


Continued  dis- 
obedience. 


(3.)  If  he  is  superseded  by  the  order  of  any  Admiralty  Court  or  of 

any  naval  court  constituted  as  hereinafter  mentioned  : 
(4.)  If  he  is  shown  to  have  been  convicted  of  any  offence  : 
(5.)  If  upon  any  investigation  made  by  any  court  or  tribunal 
authorized  or  hereafter  to  be  authorized  by  the  legislative 
authority  in  any  British  possession  to  make  inquiry  into 
charges  of  incompetency  or  misconduct  on  the  part  of  masters 
or  mates  of  ships,  or  as  to  shipwrecks  or  other  casualties 
affecting  ships,  a  report  is  made  by  such  court  or  tribunal  to 
the  effect  that  he  has  been  guilty  of  any  gross  act  of  mis- 
conduct, drunkenness,  or  tyranny,  or  that  the  loss  or  abandon- 
ment of  or  serious  damage  to  any  ship  or  loss  of  life  has  been 
caused  by  his  wrongful  act  or  default,  and  such  report  is 
confirmed  by  the  governor  or  person  administering'  the 
government  of  such  possession  : 

And  every  master  or  mate  whose  certificate  is  cancelled  or  suspended 
shall  deliver  it  to  the  Board  of  Trade,  or  as  it  directs,  arid  in  default 
shall  for  each  offence  incur  a  penalty  not  exceeding  fifty  pounds  ;  and 
the  Board  of  Trade  may  at  any  subsequent  time  grant  to  any  person 
whose  certificate  has  been  cancelled  a  new  certificate  of  the  same  or 
of  any  lower  grade. 

CCXLIII.  Whenever  any  seaman  who  has  been  lawfully  engaged  or 

any  apprentice  to  the  sea  service  commits  any  of  the  following  offences 

he  shall  be  liable  to  be  punished  summarily  as  follows ;   (that  is  to  say,) 

(1.)  For  desertion  he  shall  be  liable  to  imprisonment  for  any  period 

not  exceeding  twelve  weeks,  with  or  without  hard  labour,  and 

also  to  forfeit  all  or  any  part  of  the  clothes  and  effects  he 

leaves  on  board,  and  all  or  any  part  of  the  wages  or  emoluments 

which  he  has  then  earned,  'and  also,  if  such  desertion  takes 

place   abroad,  at    the  discretion   of  the   court,   to  forfeit   all 

or  any  part  of  the  wages  or  emoluments  he  may  earn  in  any 

other  ship  in  which  he  may  be  employed  until  his  next  return 

to  the  United  Kingdom,  and  to  satisfy  any  excess  of  wages 

paid  by  the  master  or  owner  of  the  ship  from  which  he  deserts 

to  any  substitute  engaged  in  his  place  at  a  higher  rate  of  wages 

than  the  rate  stipulated  to  be  paid  to  him  : 

(2.)  For  neglecting  or  refusing,  without  reasonable  cause,  to  join 
his  ship,  or  to  proceed  to  sea  in  his  ship,  or  for  absence  without 
leave  at  any  time  within  twenty-four  hours  of  the  ship's  sailing 
from  any  port  either  at  the  commencement  or  during  the  pro- 
gress of  any  voyage,  or  for  absence  at  any  time  without  leave 
and  without  sufficient  reason  from  his  ship  or  from  his  duty 
not  amounting  to  desertion  or  not  treated  as  such  by  the 
master,  he  shall  be  liable  to  imprisonment  for  any  perio'd  not 
exceeding  ten  weeks,  with  or  without  hard  labour,  and  also,  at 
the  discretion  of  the  court,  to  forfeit  out  of  his  wages  a  sum 
not  exceeding  the  amount  of  two  days'spay,  and  in  addition  for 
every  twenty-four  hours  of  absence  either  a  sum  not  exceeding 
six  clays'  pay,  or  any  expenses  which  have  been  properly  in- 
curred in  hiring  a  substitute : 

(3.)  For  quitting  the  ship  without  leave  after  her  arrival  at  her 
port  of  delivery,  and  before  she  is  placed  in  security,  he  shall 
be  liable  to  forfeit  out  of  his  wages  a  sum  not  exceeding  one 
month's  pay ; 

(4.)  For  wilful  disobedience  to  any  lawful  command  he  shall  be 
liable  to  imprisonment  for  any  period  not  exceeding  four 
weeks,  with  or  without  hard  labour,  and  also,  at  the  discretion 
of  the  court,  to  forfeit  out  of  his  wages  a  sum  not  exceeding 
two  days'  pay. 

(5.)  For  continued  wilful  disobedience  to  lawful  commands,  or 
continued  wilful  neglect  of  duty,  he  shall  be  liable  to  imprison, 
ment  for  any  period  not  exceeding  twelve  weeks,  with  or 
•without  hard  labour,  and  also,  at  the  discretion  of  the  court 
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to  forfeit  for  every  twenty-four  hours'  continuance  of  such  dis-  Asgaulton 
obedience  or  neglect  either  a  sum  not  exceeding  six  days'  pav,  officers: 
or  any  expenses  which  have  been  properly  incurred  in  hiring"  a 
substitute  : 

(6.)  For  assaulting  any  master  or  mate  he  shall  be  liable  to  impri- 
sonment for  any  'period  not  exceeding  twelve  weeks,  with  or 
without  lurd  labour: 

(7).  For  combining-  with  any  other  or  others  of  the  crew  to  disobey  combining  to 
lawful  commands,  or  to  neglect  duty,  or  to  impede  the  naviga-  disobey  : 
tion  of  the  ship  or  the  progress  of  the  voyage,  he  shall  be  liable 
to  imprisonment  for  any  period  not  exceeding  twelve  weeks, 
wich  or  without  hard  labour  : 

(8.)  For  wilfully   damaging  the  ship,  or  embezzling  or  wilfully  vviifui  damag* 
damaging  any  of  her  stores  or  cargo,  he  shall  be  liable  to  forfeit  and  embezxie- 
out  ot  his  wages  a  sum  equal  in  amount  to  the  loss  thereby  ment: 
sustained,  and  also,  at  the  discretion  of  the  court,  to  imprison- 
ment for  any   period  not  exceeding   twelve  weeks,  with  or 
without  hard  labour  : 

(9.)   For  any  act  of  smuggling  of  which  he  is  convicted,  and  whereby  Act  of  smuggling 
loss  or  damage  is  occasioned  to  the  master  or  owner,  he  shall  causing  loss  to 
be  liable  to  pay  to  such  master  or  owner  such  a  sum  as  is  suffi-  °" 
cient  to  reimburse    the  master  or  owner   for    such   loss    or 
damage  ;   and  the  whole  or  a  proportionate  part  of  his  wages 
may  be  retained  in  satisfaction  or  on  account  of  such  liability, 
without  prejudice  to  any  further  remedy. 

CCXLIV.  Upon  the  commission  of  any  of  the  offences  enumerated  Entry  of  offences 
in  the  last  preceding  section  an  entry  thereof  shall  be  made  in  the  t(L  be.  made  in 
official  log-book,  and  shall   be  signed  by  the   master  and  also  by  the  °0  Spread'  oTer 
mate  or  one  of  the  crew  ;    and  the  offender,  if  still  in  the  ship,  shall  or  a  copy  e^-en 
before  the  next  subsequent  arrival  of  the  ship  at  any  port,  or  if  she  a°ndhji°^e"?yr'if 
is  at  the  time  in  port,  before  her  departure  therefrom,  either  be  fur-  any,  to  be  aiso 
nished  with  a  cony  of  such  entry,  or  have  the  same  read  over  distinctly  entered. 
and  audibly  to  him,  and  may  thereupon  make  such  reply  thereto  as 
he  thinks  fit  ;  and  a  statement  that  a  copy  of  the  said  entry  has  been 
so  furnished,  or  that  the  same  has  been  so  read  over  as  aforesaid,  and 
the  reply  (if  any)  made  by  the  offender,  shall  likewise  be  entered  and 
signed  in  manner  aforesaid  ;   and  in  any  subsequent  legal  proceeding 
the  entries  hereinbefore  required  shall,  if  practicable,  be  produced 
or  proved,  and  in  default  of  such  production  or  proof  the  court  hear- 
ing the  case  may,  at  its  discretion,  refuse  to  receive  evidence  of  the 
offence. 

CCXLV.  Every  seafaring  person  whom  the  master  of  any  ship  is,  seamen  whom 
under  the  authority  of  this  Act  or  of  any  other  Act  of  parliament,  com-  masters  of  ships 
pelled  to  take  on  board  and  convey,  and  every  person  who  goes  to  sea  coT>?e™Pand  per*- 
in  any  ship  without  the  consent  of  the  master  or  owner  or  other  sor.s  pro'ing  in 
person  entitled  to  give  such  consent,  shall,  so  long  as  he  remains  in  Jg^wtoh^Jub_ 
such  ship,  be  subject  to  the  same  laws  and  regulations  for  preserving  ject  t'0  penalties 
discipline,  and  to  the  same  penalties  and  punishments  for  offences  for  breach  of 
constituting  or  tending  to  a  breach  of  discipline,  to  which  he  would  dlsc'Plme- 
be  subject  if  he  were  a  member  of  the  crew  and  had  signed  the  agree- 
ment. 

CCXLVI.  Whenever,  either  at  the  commencement  or  during  the  Master  or  owner 


progress  of  any  vovage.  any  seaman  or  apprentice  neglects  or  refuses  mfty  apprehend 

f     .°.  j  f  *     i-  j  !_•  deserters  without 

to  join,  or  deserts  from  or  refuses  to  proceed  to  sea  in  any  ship  m 
which  he  is  duly  engaged  to  serve,  or  is  found  otherwise  absenting 


arrant. 


himself  therefrom  wiihout  leave,  the  master  or  any  mate,  or  the 
owner,  ship's  husband,  or  consignee,  may,  in  any  nlace  in  her  Majesty's 
dominions,  with  or  without  the  assistance  of  the  local  police  officers  or 
constables,  who  are  hereby  directed  to  give  the  same,  if  required,  and 
also  at  any  place  out  of  her  Majesty's  dominions,  if  and  so  far  as  the 
laws  in  force  at  such  place  will  permit,  apprehend  him  without  first 
procuring  a  warrant  ;  and  may  thereupon  in  any  case,  and  shall  in 
case  he  so  requires  and  it  is  practicable,  convey  him  before  some 
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court  capable  of  taking  cognizance  of  the  matter,  to  be  dealt  with 
according-  to  law  ;  and  may,  for  the  purpose  of  conveying-  him  before 
such  court,  detain  him  in  custody  for  a  period  not  exceeding  twenty- 
four  hours,  or  such  shorter  time  as  may  be  necessary,  or  may,  if  he 
does  not  so  require,  or  if  there  is  no  such  court  at  or  near  the  place, 
at  once  convey  him  on  board  ;  and  if  any  such  apprehension  appears 
to  the  court  before  which  the  case  is  brought  to  have  been  made  on 
improper  or  on  insufficient  grounds,  the  master,  mate,  owner,  ship's 
husband,  or  consignee  who  makes  the  same  or  causes  the  same  to  be 
made  shall  incur  a  penalty  not  exceeding  twenty  pound?  ;  but  such 
penalty,  if  inflicted,  shall  be  a  bur  to  any  action  'for  false  imprison- 
ment in  respect  of  such  apprehension. 

Deserters  may  be  CCXLVlI.  Whenever  any  seaman  or  apprentice  is  brought  before 
He?  of  b-?n "*  '"  an^r  court  on  tne  ground  of  his  having  neglected  or  refused  to  join  or 
imprisoned.  to  proceed  to  sea  in  any  ship  in  which  he  is  engaged  to  serve,  or  of 
having  deserted  or  otherwise  absented  himself  therefrom  without 
leave,  such  court  may,  if  the  master  or  the  owner  or  his  agent  so  re- 
quires, instead  of  committing  the  offender  to  prison,  cause  him  to  be 
conveyed  on  board  for  the  purpose  of  proceeding  on  the  voyage,  or 
deliver  him  to  the  master  or  any  mate  of  the  ship,  or  the  owner  or  his 
agent,  to  be  by  them  so  conveyed,  and  may  in  such  case  order  any 
costs  and  expenses  properly  incurred  by  or  on  behalf  of  the  master  or 
owner  by  reason  of  the  'offence  to  be  paid  by  the  offender,  and, 
if  necessary,  to  be  deducted  from  any  wages  which  he  has  then  earned, 
or  which  by  virtue  of  his  then  existing  engagement  he  may  after- 
wards earn. 

Seamen  impri-         CCXLVIII.  If  any   seaman  or  apprentice  is  imprisoned  on  the 
tto^oVbreSof  §rround  of  his  having  neglected  or  refused  to  join  or  to  proceed  to  sea 
discipline  may     in  any  ship  in  which  he  is  engaged  to  serve,  or  of  having  deserted  or 
be  sent  on  board  otherwise  absented  himself  therefrom  without  leave,  or  of  his  having 
tion  oViTtence.   committed  any  other  breach  of  discipline,  and  if  during  such  impri- 
sonment and  'before  his  engagement  is  at  an  end  his  services  are 
required  on  board  his  ship,  any  justice  may,  at  the  request  of  the 
master  or  of  the  owner  or  his  agent,  cause  such  seaman  or  apprentice 
to  be  conveyed  on  board  his  said  ship  for  the  purpose  of  proceeding 
on  the  voyage,  or  to  be  delivered  to  the  master  or  any  mate  of  the 
ship,  or  to  the  owner  or  his  agent,  to  be  by  them  so  conveyed,  not- 
withstanding that  the  termination  of  the  "period  for  which  he  was 
sentenced  to  imprisonment  has  not  arrived. 

Entries  of  certifl-      CCXLIX.  In  all  cases  of  desertion  from  any  ship  in  any  place 

abroad  to  be  10n  abroad,  the  master  shall  produce  the  entry  of  such  desertion  in  the 

copied,  sent          official  log-book  to  the  person  or  persons  hereby  required  to  endorse 

SwAn^t      on  tne  agreement  a  certificate  of  such  desertion  ;    and  such  person  or 

dence.  persons  shall  thereupon  make  and  certify  a  copy  of  such  entry,  and 

also  a  copy  of  the  said  certificate  of  desertion ;  and  if  such  person  is  a 

public  functionary  he  shall,  and  in  other  cases  the  said  master  shall 

forthwith  transmit  such  copies  to  the  registrar  general  of  seamen  in 

England ;  and  the  said  registrar  shall,  if  required,  cause  the  same  to 

be  produced  in  any  legal  proceeding  ;    and  such  copies,  if  purporting 

to  be  so  made  and  certified  as  aforesaid,  and  certified  to  have  come 

from  the  custody  of  the  said  registrar,  shall  in  any  legal  proceeding 

relating  to  such  desertion  be  received   as  evidence  of  the  entries 

therein  appearing. 

Facilities  for  CCL.  Whenever  a  question  arises  whether  the  wages  of  any  seaman 

SoT'so  ftoST      or  apprentice  are  forfeited  for  desertion,  it  shall  be  sufficient  for  the 

concerns  lor-       party  insisting  on  the  forfeiture  to  show  that  such  seaman  or  appren- 

feiture  of  wages,  tice  was  duly'engaged  in  or  that  he  belonged  to  the  ship  from  which 

he  is  alleged   to  have  deserted,  and  that  he  quitted  such  ship  before 

the  completion  of  the  voyage  or  engagement,  or  if  such  voyage  was 

to  terminate  in  the   United  Kingdom  and  the  ship  has  not  returned, 

that  he  is  absent  from  her,  and  that  an  entry  of  the  desertion  has  been 

duly  made  in  the  official  log-book  ;   and  thereupon  the  desertion  shall, 
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so  far  as  relates  to  any  forfeiture  of  wages  or  emoluments  under  the 
provisions  hereinbefore  contained,  be  deemed  to  be  proved,  unless 
the  seaman  or  apprentice  can  produce  a  proper  certificate  of  dis- 
charge, or  can  otherwise  shoxv  to  the  satisfaction  of  the  court  that 
he  had  sufficient  reasons  for  leaving-  the  ship. 

CCLI,   Whenever  in  any  proceeding  relating  to  seamen's  wages  it  Costs  of.  i)ro: 
is  shown  that  any  seaman  or  apprentice  has  in  the  course  of  the  ment^ajrl'totte 
voyage  been  convicted  of  any  offence  by  any  competent  tribunal  and  extent  of  a*.,  be 
rightfully  punished  therefor'  by  imprisonment  or  otherwise,  the  court  Jfad"  ^ted  from 
hearing  the  case  may  direct  a  part  of  the  wages  due  to  such  seaman,  "' 
not  exceeding  three  pounds,  to  be  applied  in  reimbursing  any  costs 
properly  incurred  by  the  master  in  procuring  such  conviction  and 
punishment. 

CCLII.  Whenever  any  seaman  contracts  for  wages  by  the  voyage,  Amount  of  for- 


or  by  the  run  or  by  the  share,  and  not  by  the  month  or  other  stated  j^^ned  when 

period  of  time,  the  amount  of  forfeiture  to  be  incurred  under  this  seamen  con  tracT* 

Act  shall  be  taken  to  be  an  amount  bearing  the  same  proportion  to  the  for  tne  voyage. 

whole  wages  or  share  as  a  calendar  month  or  other  the  period  herein- 

before mentioned  in  fixing  the  amount  of  such  forfeiture  (as  the  case 

may  be)  bears  to  the  whole  time  spent  in  the  voyage  ;  and  if  the  whole 

time  spent  in  the  voyage  does  not  exceed  the  period  for  which  the  pay 

is  to  be  forfeited,  the  forfeiture  shall  extend  to  the  whole  wages  or 

share. 

CCLIII.  All  clothes,  effects,  wages,  and  emoluments  which  under  Application  of 
the  provisions  herein-before  contained  are  forfeited  for  desertion  shall  forfeitures- 
be  applied,  in  the  first  instance,  in  or  towards  the  reimbursement  of 
the  expenses  occasioned  by  such  desertion  to  the  muster  or  owner  of 
the  ship  from  which  the  desertion  has  taken  place  ;  and  may,  if 
earned  subsequently  to  the  desertion  be  recovered  by  such  master,  or  . 
by  the  owner  or  his  agent,  in  the  same  manner  as  the  deserter  might 
have  recovered  the  same  if  they  had  not  been  forfeited;  and  in  any 
legal  proceeding  relating  to  such  wages  the  court  may  order  the  same 
to  be  paid  accordingly  ;  and  subject  to  such  reimbursement  the  same 
shall  be  paid  into  the  receipt  of  her  Majesty's  exchequer  in  such 
manner  as  the  treasury  may  direct,  and  shall  be  carried  to  and  form 
part  of  the  consolidated  fund  of  the  United  Kingdom  ;  and  in  all 
other  cases  of  forfeiture  of  wages  under  the  provisions  herein-before 
contained  the  forfeiture  shall,  in  the  absence  of  any  specific  directions 
to  the  contrary,  be  for  the  benefit  of  the  master  or  owner  by  whom 
the  wages  are  payable. 

CCL1V.  Any  question  concerning  the  forfeiture  of  or  deductions  Questions  of  for- 
from  the  wages  of  any  seaman  or  apprentice  may  be  determined  in  ^Ided  j£ay  .be 
any  proceeding  lawfully  instituted  with  respect  to  such  wages,  not-  tor  wages?  *" 
withstanding1  that  the  offence  in  respect  of  which  such  question  arises, 
though  hereby  made  punishable  by  imprisonment  as   well  as   for- 
feiture, has  not  been  made  the  subject  of  any  criminal  proceeding. 

CCLV.  If  any  seaman  on  or  before  being  engaged  wilfully  and  Penalty  for  false 
fraudulentlv  makes  a  false  statement  of  the  name  of  his  last  ship  or  statement  as  to 
last  alleged"  ship,  or  wilfully  and  fraudulently  makes  a  false  statement 
of  his  own  name,  he  shall  incur  a  penalty  not  exceeding1  five  pounds; 
and  such  penalty  may  be  deducted  from  any  wages  he  may  earn  by 
virtue  of  such  engagement  as  aforesaid,  and  shall,  subject  to  reim- 
bursement  of  the   loss  and   expenses   (if  any)   occasioned  by  any 
pervious  desertion,  be  paid  and  applied  in  the  same  manner  as  other 
penalties  payable  under  this  Act. 

CCLVI.  Whenever  any  seaman  commits  an  act  of  misconduct  Fines  to  be  de- 
for  which  his  agreement  imposes  a  fine,  and  which  it  is  intended  to  ducted  from 
punish  by  enforcing  such  fine,  an  entry  thereof  shall  be  made  in  IX'piS 
the  official  log-book,  and   a  copy  of  such  entry  shall  be  furnished  master. 
or  the  same  shall  be  read  over  to  the  offender,  and  an  entry  of  such 
reading  over,  and  of  the  reply  (if  any)  made  by  the  offender,  shall 
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be  made,  in  the  manner  and  subject  to  the  conditions  herein- 
before specified  with  respect  to  the  offences  against  dicipline 
specified  in  and  punishable  under  this  Act;  and  such  fine  shall  be 
deducted  and  paid  over  as  follows ;  (that  is  to  say,)  if  the  offender  is 
discharged  in  the  United  Kingdom,  and  the  offence  and  such  entries 
in  respect  thereof  as  aforesaid  are  proved,  in  the  case  of  a  foreign- 
going  ship  to  the  satisfaction  of  the  shipping  master  before  whom 
the  offender  is  discharged,  and  in  the  case  of  a  home-trade  ship  to 
the  satisfaction  of  the  shipping  master  at  or  nearest  to  the  place  at 
which  the  crew  is  discharged,  the  master  or  owner  shall  deduct  such 
line  from  the  wages  of  the  offender,  and  pay  the  same  over  to  such 
shipping  master;  and  if  before  the  final  discharge  of  the  crew  in 
the  United  Kingdom  any  such  offender  as  aforesaid  enters  into  any  of 
her  Majesty's  ships,  or  is  discharged  abroad,  and  the  offence  and  such 
entries  as  aforesaid  are  proved  to  the  satisfaction  of  the  officer  in  com- 
mand of  the  ship  into  which  he  so  enters,  or  of  the  consular  officer, 
officer  of  customs,  or  other  person  by  whose  sanction  he  is  so  dis- 
charged, the  tine  shall  thereupon  be  deducted  as  aforesaid,  and  an 
entry  of  such  deduction  shall  then  be  made  in  the  official  log-book 
(if  any)  and  signed  by  such  officer  or  other  person ;  and  on  the 
return  of  the  ship  to  the  United  Kingdom  the  master  or  owner  shall 
pay  over  such  fine,  in  the  case  of  foreign-going  ships  to  the  shipping 
master  before  whom  the  crew  is  discharged,  and  in  the  case  of  home- 
trade  ships  to  the  shipping  master  at  or  nearest  to  the  place  at  which 
the  crew  is  discharged;  and  if  any  master  or  owner  neglects  or 
refuses  to  pay  over  any  such  fine  in  manner  aforesaid,  he  shall  for 
each  such  offence  incur  a  penalty  not  exceeding  six  times  the  amount 
of  the  fine  retained  by  him  :  provided  that  no  act  of  misconduct  for 
which  any  such  fine  as  aforesaid  has  been  inflicted  and  paid  shall  be 
otherwise  punished  under  the  provisions  of  this  Act. 

CCLVII.  Every  person  who,  by  any  means  whatever,  persuades  or 
attempts  to  persuade  any  seaman  or  apprentice  to  neglect  or  refuse 
to  join  or  to  proceed  to  sea  in  or  to  desert  from  his  ship,  or  otherwise  to 
absent  himself  from  his  duty,  shall,  for  each  such  offence  in  respect 
of  each  such  seaman  or  apprentice,  incur  a  penalty  not  exceeding 
ten  pounds ;  and  every  person  who  wilfully  harbours  or  secretes  any 
seaman  or  apprentice  who  has  deserted  from  his  ship,  or  who  has 
wilfully  neglected  or  refused  to  join  or  has  deserted  from  his  ship, 
knowing  or  having  reason  to  believe  such  seaman  or  apprentice  to 
have  so  done,  shall,  for  every  such  seaman  or  apprentice  so  harboured 
or  secreted,  incur  a  penalty  not  exceeding  twenty  pounds. 

CCLVIII.  Any  person  who  secretes  himself  and  goes  to  sea  in  any 
ship  without  the  consent  of  either  the  owner,  consignee,  or  master,  or 
of  a  mate,  or  of  any  person  in  charge  of  such  ship,  or  of  any  other 
person  entitled  to  give  such  consent,  shall  incur  a  penalty  not  exceed- 
ing twenty  pounds,  or  be  liable  to  imprisonment,  with  or  "without  hard 
labour,  for  any  period  not  exceeding  four  weeks. 

CCLIX.  IT,  during  the  progress  of  a  voyage,  the  master  is  super- 
seded, or  for  any  other  reason  quits  the  ship  and  is  succeeded  in  the 
ments  hereby  re-  C0niraand  by  some  other  person,  he  shall  deliver  to  his  successor  the 
various  documents  relating  to  the  navigation  of  the  ship  and  to  the 
crew  thereof  which  are  in  his  custody,  and  shall,  in  default,  incur  a 
penalty  not  exceeding  one  hundred  pounds ;  and  such  successor  shall, 
immediately  on  assuming  the  command  of  the  ship,  enter  in  the 
official  log  'a  list  of  the  documents  so  delivered  to  him. 


Penalty  for  en- 
ticing to  desert, 
and  harbouring 
deserters. 


Penalty  for  ob- 
taining- passage 
surreptitiously. 


On  change  of 
roasters,  docu- 
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Naval  Courts  on  the  Hitfh  Seas  and  Abroad.  Naval  Count. 


CCLX.  Any  officer  in  command  of  any  ship  of  her  Majesty  on 
any  foreign  station,  or,  in  the  absence  of  such  officer,  any  consular  moned  for  hear- 
offu-er,  may  summon  a  court,  to  be  termed  a  "Naval  Court,"  in  the  !Sci^|Jtfnll1J'n 
folio  wing  cases;  (that  is  to  say,)  wi^ektoTth* 

(1.)  Whenever  a  complaint  which  appears  to  such  officer  to  require  h'8h  Bea«  or 
immediate  investigation  is  made  to  him  by  the  master  of  any  at>road* 
British  ship,  or  by  any  certificated  mate,  or  by  one  or  more  of 
the  seamen  belonging  to  any  such  ship  : 

(2.)  Whenever  the  interest  of  the  owner  of  any  British  ship  or 
of  the  cargo  of  any  such  ship  appears  to  such  officer  to 
require  it  : 

(3.)  Whenever  any  British  ship  is  wrecked  or  abandoned,  or  other- 
wise lost  at  or  near  the  place  where  such  officer  may  be,  or 
whenever  the  crew  or  part  of  the  crew  of  any  British  ship 
which  has  been  wrecked,  abandoned,  or  lost  abroad,  arrives  at 
such  place. 

CCLXI.  Every  such  naval  court  as  aforesaid  shall  consist  of  not  Constitution  of 
more  than  five  and  not  less  than  three  members,  of  whom,  if  possible,  8UC  COBrtSt 
one  shall  be  an  officer  in  the  naval  service  of  her  Majesty,  not  below 
the  rank  of  lieutenant,  one  a  consular  officer,  and  one  a  master  of  a 
British  merchant  ship,  and  the  rest  shall  be  either  officers  in  the  naval 
service  of  her  Majesty,  masters  of  British  merchant  ships,  or  British 
merchants  ;  and  such  court  may  include  the  naval  or  consular  officer 
summoning  the  same,  but  shall  not  include  the  master  or  consignee  of 
the  ship  to  which  the  parties  complaining  or  complained  against  may 
belong;  and  the  naval  or  consular  officer  in  such  court,  if  there  is 
only  one  such  officer  in  the  court,  or,  if  there  is  more  than  one,  the 
naval  or  consu^r  officer  who,  according  to  any  regulations  for  settling 
their  respective  ranks  for  the  time  being  in  force,  is  of  the  highest 
rank,  shall  be  the  president  of  such  court. 

CCLJLlI.  Every  such  naval  court  shall  hear  and  investigate  the  General  function* 
complaint  brought  before  h%  or  the  cause  of  the  wreck  or  abandon-  an4  mode  °* 
ment  (as  the  case  may  be),  and  may  for  that  purpose  summon  and  court*. 
compel  the  attendance  of  parties  and  witnesses,  and  administer  oaths, 
and  order  the  production  of  documents,  and  shall  conduct  the  inves- 
tigation in  such  manner  as  to  give  any  person  against  whom  any 
charge  is  made  an  opportunity  of  making  a  defence. 

CCLXIII.    Every  such  naval  court  may,  after  hearing  the  case,  Powers  of  such 
exercise  the  following  powers  :  (that  is  to  say,)  «>««*•  : 

(1.)  It  may,  if  unanimous  that  the  safety  of  the  ship  or  crew,  or  TO  supersede  th* 
the  interest  of  the  owner,  absolutely  requires  it,  supersede  the  master: 
master,  and  may  appoint  another  person  to  act  in  hi?  stead  ; 
but  no  such  appointment  shall  be  made  without  the  consent  of 
the  consignee  of  the  ship,  if  then  at  the  place  : 
(2.)  It  may  discharge  any  seaman  from  his  ship  : 

(3.)  It  may  order  the  wages  of  any  seaman  so  discharged  or  any  TO  discharge  a 
part  of  such  wages  to    be  forfeited,  and  may  direct  the  same  TnT^t 

A  .  i  *  -11  n  •  i  *o  forfeit 

either  to  be  retained  by  way  of  compensation  to  the  owner,  or  wages: 
to  be  paid  into  the   receipt  of  her  Majesty's  exchequer,  in  the 
same  manner  as  other  penalties  and  forfeitures  under  this  Act  : 

(4.)  It  may  decide  any  questions  as  to  wages,  or  fines,  or  for-  To  decide  dis- 
feitures,  arising  between  any  of  the  parties  to  the  proceedings  :        £"re.s  a*to  wa&eii' 

(5.)  It  may  direct  that  all  or  any  of  the  costs  incurred  by  the  TO  'direct  costs 
master  or  owner  of  any  ship  in  procuring  the  imprisonment  of  of  imprisonment 
any  seaman  or  apprentice  in  a  foreign  port,  or  in    his  main-  Jja^spaldoutof 
tenance  whilst  so  imprisoned,  shall  be  paid  out  of  and  deducted 
from  the  wages  of  such  seaman  or  apprentice,  whether  then  c  .* 
subsequently  earned  : 
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(6.)  It  may  exercise  the  same  powers  with  regard  to  persons 
charged  before  it  with  the  commission  of  offences  at  sea  or  abroad, 
as  are  by  this  Act  given  to  British  consular  officers  : 
(7.)  It  may  order  the  costs  of  the  proceeding  before  it  (if  any),  or 
any  portion  thereof,  to  be  paid  by  any  of  the  parties  thereto,  and 
may  order  any  person  making  a  frivolous  or  vexatious  complaint 
to  pay  compensation  for  any  loss  or  delay  caused  thereby  ;  and 
any  cost  or  compensation  so  ordered  shall  be  paid  by  such' person 
accordingly,  and  may  be  recovered  in  the  same  manner  in  which 
the  wages  cf  seamen  are  recoverable,  or  may,  if  the  case  admits, 
be  deducted  from  his  wages  : 

And  all  orders  duly  made  by  any  such  court,  under  the  powers  hereby 
given  to  it,  shall,  in  any  subsequent  legal  proceedings,  be  deemed  con- 
clusive as  to  the  rights  of  the  parties. 

CCLXIV.  All  orders  made  by  any  such  naval  court  shall,  when- 
ever practicable,  be  entered  in  the  official  log-book  of  the  ship  to  which 
the  parties  to  the  proceedings  before  it  belong,  and  shall  be  signed  by 
the  president  of  the  court. 

CCLXV.  Every  such  naval  court  shall  make  a  report  to  the  Board 
of  Trade,  containing  the  following  particulars ;  (that  is  to  say,) 

(1.)  A  statement  of  the  proceedings,  with  the  order  made  by  the 

court,  and  a  report  of  the  evidence  : 
(2.)  An  account  of  the  wages  of  any  seaman  or  apprentice  who  is 

discharged  from  his  ship  by  such  court : 

(3.)  If  summoned  in  order  to  inquiry  into  a  case  of  wreck  or 
abandonment,  a  statement  of  the  opinion  of  the  court  as  to  the 
cause  of  such  wreck  or  abandonment,  with  such  remarks  on 
the  conduct  of  the  master  and  crew  as  the  circumstances 
require : 

And  every  such  report  shall  be  signed  by  the  president  of  the  court; 
and  every  document  purporting  to  be  such  a  report,  and  to  be  so 
signed  as  aforesaid,  shall,  if  produced  out  of  the  custody  of  some 
officer  of  the  Board  of  Trade,  be  deemed  to  be  such  report,  unless  the 
contrary  is  proved,  and  shall  be  received  in  evidence,  subject  to  all 
just  exceptions. 

CCLXVI.  Any  person  who  wilfully  and  without  due  cause  pre- 
vents or  obstructs  the  making  of  any  such  complaint  as  last  aforesaid, 
or  the  conduct  of  any  case  or  investigation  by  any  naval  court,  shall, 
for  each  such  offence",  incur  a  penalty  not  exceeding  fifty  pounds,  or 
be  liable  to  imprisonment,  with  or  without  hard  labour,  for  any 
period  not  exceeding  twelve  weeks. 


in  Admiralty 
jurisdiction. 


Crimci  com-  Crimes  committed  on  the  High  Seas  and  Abroad. 

ntitted  abroad. 

Offences  com-  CCLXVII.  All  offences  against  property  or  person  committed  in 
mitted  by  British  or  at  any  place,  either  ashore  or  afloat,  out  of  her  Majesty's  dominions, 
ef  by  any  master,  seaman,  or  apprentice,  who,  at  the  time  when  the 
offence  is  committed,  is,  or  within  three  months  previously  has  been 
employed  in  any  British  ship,  shall  be  deemed  to  be  offences  of  the 
same  nature  respectively,  and  be  liable  to  the  same  punishments 
respectively,  and  be  inquired  of,  heard,  tried,  determined,  and  ad- 
judged in  the  same  manner  and  by  the  same  courts  and  in  the  same 
places  as  if  such  offences  had  been  committed  within  the  jurisdiction 
of  the  Admiralty  of  England  ;  and  the  costs  and  expenses  of  the  pro- 
secution of  any  'such  offence  may  be  directed  to  be  paid  as  in  the 
case  of  costs  and  expenses  of  prosecutions  for  offences  committed 
within  the  jurisdiction  of  the  Admiralty  of  England. 

CCLXVIII.  The  following  rules  shall  be  observed  with  respect  to 
offences  committed  on  the  high  seas  or  abroad  ;  (that  is  to  say,) 

00    Whenever  any   complaint  is  made  to  any  British  consular 
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officer  of  any  of  the  offences  mentioned  in  the  last  preceding  or  «°me  British 
section,  or  of  any  offence  on  the  high  seas  having  been  com-  poss 
initted  by  any  master,  seaman,  or  apprentice  belonging  to  any 
British  ship/ such  consular  officer  may  inquire  into  "the  case 
upon  oath,  and  m.iy,  if  the  case  so  requires,  t;ike  any  steps  in 
his  power  for  the  purpose  of  placing  the  offender  under  neces- 
sary restraint,  and  of  sending  hirn  as  soon  as  practicable  in 
safe  custody  to  the  United  Kingdom,  or  to  any  British  pos- 
session in  which  there  is  a  court  capable  of  taking  cognizance 
of  the  offence,  in  any  ship  belonging  to  her  Majesty  or  to  any 
of  her  subjects,  to  be  there  proceeded  against  according  to  law  : 
(2.)  For  the  purpose  aforesaid  such  consular  officer  may  order  the 
master  of  any  ship  belonging  to  any  subject  of  her  Majesty 
bound  to  the  United  Kingdom,  or  to  such  British  possession  as 
aforesaid,  to  receive  and  afford  a  passage  and  subsistence  during 
the  voyage  to  any  such  offender  as  aforesaid,  and  to  the  wit- 
nesses/ so  th-.it  such  master  be  not  required  to  receive  more 
than  one  offender  for  every  one  hundred  tons  of  his  ship's 
registered  tonnage,  or  more  than  one  witness  for  every  fifty 
tons  of  such  tonnage  ;  and  such  consular  officer  shall  endorse 
upon  the  agreement  of  the  ship  such  particulars  with  respect 
to  any  offences  or  witnesses  sent  in  her  as  the  Board  of  Trade 
requires: 

(3  )  Every  such  master  shall,  on  his  ship's  arrival  in  the  United 
Kingdom,  or  in  such  British  possession  as  aforesaid,  give  every 
offender  so  committed  to  his  charge  into  the  custody  of  some 
police  officer  or  constable,  who  shall  take  the  offender  before  a 
justice  of  the  peace  or  other  magistrate  by  law  empowered  to 
deal  with  the  matter,  and  such  justice  or  magistrate  shall  deal 
with  the  matter  as  in  cases  of  offences  committed  upon  the 
high  seas  : 

And  any  such  master  as  aforesaid  who,  when  required  by  any  British 
consular  officer  to  receive  and  afford  a  passage  and  subsistence  to  any 
offender  or  witness,  does  not  receive  him  and  afford  such  passage  and 
subsistence  to  him,  or  who  does  not  deliver  any  offender  committed 
to  his  charge  into  the  custody  of  some  police  officer  or  constable  as 
herein-before  directed,  shall  for  each  such  offence  incur  a  penalty  not 
exceeding  fifty  pounds;  and  the  expenses  of  imprisoning  any  such 
offender  and  of  conveying  him  and  the  witnesses  to  the  United  King- 
dom or  to  such  British  possession  as  aforesaid  in  any  manner  other 
than  in  the  ship  to  which  they  respectively  belong,  shall  be  part  of  the 
costs  of  the  prosecution,  or  be  paid  as  costs  incurred  on  account  of 
seafaring  subjects  of  her  Majesty  left  in  distress  in  foreign  parts. 

CCLXIX.  Whenever  any  case  of  death  happens  on  board  any  inquiry  into 
foreign-going  ship,  the  shipping  master  shall  on  the  arrival  of  such  £*^*j  of  death  OB 
ship  at  the  port  where  the  crew  is  discharged  inquire  into  the  cause 
of  such  death,  and  shall  make  on  the  list  of  the  crew  delivered  to  him 
as  herein  required  an  endorsement  to  the  effect  either  that  the  state- 
ment of  the  cause  of  death  therein  contained  is  in  his  opinion  true 
or  otherwise,  as  the  result  of  the  inquiry  requires ;  and  every  such 
shipping  master  shall  for  the  purpose  of  such  inquiry  have  the 
powers  hereby  given  to  inspectors  appointed  by  the  Board  of  Trade 
under  the  first  part  of  this  Act ;  and  if  in  the  course  of  such  inquiry 
it  appears  to  hirn  that  any  such  death  as  aforesaid  has  been  caused 
by  violence  or  other  improper  means,  he  shall  either  report  the  matter 
to  the  Board  of  Trade,  or,  if  the  emergency  of  the  case  so  requires, 
shall  take  immediate  steps  for  bringing  the*  offender  or  offenders  to 
justice. 

CCLXX.  Whenever  in  the  course  of  any  legal  proceedings  insti-  ^J?^0™  to  be 
tuted  in  any  part  of  her  Majesty's  dominions  before  any  judge  or  evidence  when 
magistrate,  or  before  any  person  authorized  by  law  or  by  consent  of  witness  cannot 
parties  to  receive  evidence,  the  testimony  of  any  witness  is  required  be 
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in  relation  to  the  subject-matter  of  such  proceeding1,  then  upon  due 
proof,  if  such  proceeding-  is  instituted  in  the  United  Kingdom,  that 
such  witness  cannot  be  found  in  that  kingdom,  or  if  in  any  British 
possession,  that  he  cannot  be  found  in  the  same  possession,  any 
deposition  that  such  witness  may  have  previously  made  on  oath  in 
relation  to  the  same  subject-matter  before  any  justice  or  magistrate  in 
her  Majesty's  dominions,  or  any  British  consular  officer  elsewhere, 
shall  be  admissible  in  evidence,  subject  to  the  following  restrictions  ; 
(that  is  to  say,) 

(1.)  If  such  deposition  was  made  in  the  United  Kingdom,  it  shall 

not  be  admissible  in  any  proceeding  instituted  in  the  United 

Kingdom : 
(2.)  If  such  a  deposition  was  made  in  any  British  possession,  it 

shall  not  be  admissible  in  any  proceeding  instituted  in  the  same 

British  possession : 
(3.)    If  the  proceeding  is  criminal,  it  shall  not  be  admissible  unless 

it  was  made  in  the  presence  of  the  person  accused  : 
Every  deposition  so  made  as  aforesaid  shall  be  authenticated  by  the 
signature  of  the  judge,  magistrate,  or  consular  officer,  before  whom 
the  same  is  made ;  and  such  judge,  magistrate,  or  consular  officer 
shall,  when  the  same  is  taken  in  a  criminal  matter,  certify,  if  the  fact 
is  so,  and  that  the  accused  was  present  at  the  taking  thereof,  but  it 
shall  not  be  necessary  in  any  case  to  prove  the  signature  or  official 
character  of  the  person  appealing  to  have  signed  any  such  deposition  ; 
and  in  any  criminal  proceeding  such  certificate  as  aforesaid  shall, 
unless  the  contrary  is  proved,  be  sufficient  evidence  of  the  accused 
having  been  present  in  manner  thereby  certified  ;  but  nothing  herein 
contained  shall  affect  any  case  in  which  depositions  taken  in  any  pro- 
ceeding are  rendered  admissible  in  evidence  by  any  Act  of  parliament, 
or  by  any  act  or  ordinance  of  the  legislature  of  any  colony,  so  far  as 
regards  such  colony,  or  to  interfere  with  the  power  of  any  colonial 
legislature  to  make  such  depositions  admissible  in  evidence,'or  to  in- 
terfere with  the  practice  of  any  court  in  which  depositions  not  authen- 
ticated as  herein-before  mentioned  are  admissible. 


Registration  of  Registration  of  and  Returns  respecting  Seamen. 

and  Returns 
respecting 

seamen.  CCLXXI.  There  shall  be  in  the  port  of  London  an  office,  to  be 

Establishment  of  called  the  "  General  Register  and  Record  Office  of  Seamen,"  and  the 
register  office.  Board  of  Trade  shall  have  control  over  the  same,  and  may  appoint 
and  from  time  to  time  remove  a  registrar  general,  and  such  assist- 
ants, clerks,  and  servants  as  may  be  necessary,  and  may  from  time  to 
time,  with  the  consent  of  the'  treasury,  regulate  their  salaries  and 
allowances ;  and  such  salaries  and  allowances,  and  all  other  necessary- 
expenses,  shall  be  paid  by  the  treasury  out  of  any  monies  to  be  granted 
by  parliament  for  that  purpose  ;  and  the  Board  of  Trade  may  direct 
the  business  of  the  register  office  at  any  of  the  outports  to  be  trans- 
acted at  the  shipping  office,  or,  with  the  consent  of  the  commissioners 
of  customs,  at  the  Custom-house  of  the  port,  and  may  appoint  the 
shipping'  master,  or  with  such  consent  as  aforesaid,  some  officer  of 
customs,  to  conduct  the  same ;  and  such  business  shall  thereupon  be 
conducted  accordingly,  but  shall  in  all  cases  be  subject  to  the  imme- 
diate control  of  the  Board  of  Trade. 

Register  of  sea-        CCLXXI  I.   The  said  registrar  general  of  seamen  shall,  by  means 

kept*    of  the  agreements,  lists,  and  other  papers  to  be  transmitted  to  him  as 

herein  directed,  or  by  such  other  means  as  are  in  his  power,  keep  a 

register  of  all  persons  who  serve  in  ships  subject  to  the  provisions  of 

this  Act. 

Lists  to  be  made        CCLXXI  II.  Every  master  of  every  foreign-going1  ship  of  which 
.•ontaininlTcer-     the  crew  is  discharged  in  the  United  Kingdom,  in  whatever  part  of 

tain  particulars. 
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her  Majesty's  dominions  the  same  is  registered,  and  of  every  home- 
trade  ship, 'shall  make  out  and  sign  a  list,  in  a  form  sanctioned  by 
the  Board  of  Trade,  containing  the  following  particulars  ;  (that  is 
to  say,) 

(!.')  The  number  and  date  of  the  ship's  register  and  her  registered 

ton n up- : 

(2.)  The  length  and  general  nature  of  the  voyage  or  employment: 
(3.)  The  Christian  names,  surnames,  ages,  and  places  of  birth  of  all 
the  crew,  including  the  master  and  apprentices ;  their  qualities 
on  board,  their  last  ships  or  other  employments,  and  the  dates 
and  places  of  their  joining  the  ship  : 

(4.)  The  names  of  any  members  of  the  crew  who  have  died  or 
otherwise  ceased  to  belong  to  the  ship,  with  the  times,  places, 
causes,  and  circumstances  thereof: 

(5.)  The  names  of  any  members  of  the  crew  who  have  been 
maimed  or  hurt,  with  the  times,  places,  causes,  and  circum- 
stances thereof: 

(6.)  The  wages  due  to  any  of  the  crew  who  have  died,  at  the  times 
of  their  respective  deaths  : 

(7.)  The  clothes  and  other  effects  belonging  to  any  of  the  crew  who 

have  died  with  a  statement  of  the  manner  in  which  they  have 

been  dealt  with,  and  the  money  for  which  any  of  them  have 

been  sold : 

(8.)  The  name,  age,  and  sex  of  every  person,  not  being  one  of  the 

crew,  who  dies  on  board,  with  the  date  and  the  cause  thereof: 
(9.)  Every  birth  which  happens  on  board,  with  the  date  thereof, 

the  sex  of  the  infant,  and  the  names  of  the  parents  : 
(10.)  Every  marriage  which  takes  place  on  board,  with  the  date 

thereof,  and  the  names  and  ages  of  the  parties. 

CCLXXIV.  In  the  case  of  foreign-^oing  ships,  the  master  shall,  Lists  for  foreign- 
within  forty-eight  hours  after  the  ship's  arrival  at  her  final  port  of  g}"^1^  |°,£ 
destination  in  the  United   Kingdom,  or  upon  the  discharge  of  the  plng  master  oa 
crew,  whichever  first  happens,  deliver  to  the  shipping  master  before  arrival, 
whom  the  crew  is  discharged  such  list  as  hereinbefore  required,  and 
if  he  fails  to  do  so  shall  for  every  default  incur  a  penalty  not  exceed- 
ing five  pounds  ;  and  such  shipping  master  shall  thereupon  give  to 
the  master  a  certificate  of  such  delivery ;  and  no  officer  of  customs 
shall  clear  inwards  any  foreign-going  ship  without  the  production  of 
such  certificate,  and  a ny  such  officer  may  detain  any  such  ship  until 
the  same  is  produced. 

CCLXXV.  The  master  or  owner  of  every  home-trade  ship-shall,  Lists  to  be  deii- 
within  twenty-one  days  after  the  thirtieth  day  of  June  and  the  thirty-  £££j  br.  hgtima- 
h'rst  day  of 'December  in  every  year,  transmit  or  deliver  to  some  half-yearly, 
shipping  master  in  the  United  kingdom  such  list  as  herein-before 
required   for  the  preceding  half  year,  and   shall   in    default  incur 
a  penalty  not   exceeding  five   pounds ;  and    such   shipping  master 
shall  give  to  the  master  or  owner  a  certificate  of  such  transmission 
or  delivery  ;  and  no  officer  of  customs   shall  grant  a  clearance  or 
transire  for  any  home-trade  ship  without  the  production  of  such  certi- 
ficate, and  any  such  officer  may  detain  any  such  ship  until  the  same, 
is  produced. 

CCLXXVI.  If  any  ship  ceases  by  reason  of  transfer  of  ownership  Lists  to  be  sent 
or  change  of  employment  to  fall  within  the  definition  of  a  foreign-  [lr°u™gfej  ^ship. 
going  or  of  a  home-trade  ship,  the  master  or  owner  thereof  shall,  if  and  in  case  of  ' 
such  ship  is  then  in  the  United  Kingdom,  within  one  month,  and  if loss* 
she  is  elsewhere,  within  six  months,  deliver  or  transmit  to  the  ship- 

Eing  master  at  the  port  to  which  the  ship  has  belonged  such  list  as 
erein-before  mentioned,  duly  made  out  at  the  time  at  which  she 
ceased  to  be  a  foreign-going  or  home-trade  ship,  and  in  default  shall 
for  each  offence  incur  a  penalty  not  exceeding  ten  pounds ;  and  if  any 
ship  is  lost  or  abandoned,  the  master  or  owner  thereof  shall,  if  prac- 
ticable, and  as  soon  as  possible,  deliver  or  transmit  to  the  shipping 
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to  produce 
originals,  and 
give  copies. 


master  at  the  port  to  which  the  ship  belonged  such  list  as  herein- 
before mentioned  duly  made  out  to  the  time  of  such  loss  or  abandon- 
ment, and  in  default  shall  for  each  offence  incur  a  penalty  not 
exceeding  ten  pounds. 

Shipping  masters  CCLXXVIl.  All  shipping  masters  and  officers  of  customs  shall 
and  other  officers  take  charge  of  all  documents  which  are  delivered  or  transmitted  to  or 
menrtasntSonre.d°CU'  retained  by  them  in  pursuance  of  this  Act,  and  shall  keep  them  for 
gistrar.  such  time  (if  any)  as  may  be  necessary  for  the  purpose  of  settling  any 

Registrar  to  per-  business  arising  at  the  place  where  such  documents  come  into  their 

rait  inspection,      ,         ,  ,,  ,     ,     ,,     . ,, 

hands,  or  for  any  other  proper  purpose,  and  shall,  if  required,  pro- 
duce them  for  any  of  such  purposes,  and  shall  then  transmit  them  to 
the  registrar  general  of  seamen,  to  be  by  him  recorded  and  preserved; 
and  the  said  registrar  shall,  on  payment  of  a  moderate  fee  to  be 
fixed  by  the  Board  of  Trade,  or  without  payment  of  any  fee  if  the 
Board  of  Trade  so  directs,  allow  any  person  to  inspect  the  same ;  and 
in  cases  in  which  the  production  of  the  original  of  any  such  docu- 
ment in  any  Court  of  Justice  or  elsewhere  is  essential,  shall  produce 
the  same,  and  in  other  cases  shall  make  and  deliver  to  any  person 
requiring  it  a  certified  copy  of  any  such  document  or  of  any  part 
thereof ;  and  every  copy  purporting  to  be  so  made  and  certified  shall 
be  received  in  evidence,  and  shall  have  all  the  effect  of  the  original  of 
which  it  purports  to  be  a  copy. 

CCLXXVIII.  The  collector  or  comptroller  of  customs  at  every  port 
in  the  United  Kingdom  shall,  on  or  before  the  first  day  of  February 
and  the  first  day  of  August  in  every  year,  transmit  to  the  registrar 
general  of  seamen  a  list  of  all  ships  registered  in  such  port,  and  also 
of  all  ships  whose  registers  have  been  transferred  or  cancelled  in  such 
port  since  the  last  preceding  return. 

CCLXXIX.  The  following  rules  shall  be  observed  with  respect  to 
dentures,  and  as- the  delivery  of  documents  to  British  consular  officers;  (that  is  to 

signments,  on         ggy  \ 

(1.)  Whenever  any  ship,  in  whatever  part  of  her  Majesty's 
dominions  the  same  is  registered,  (except  ships  whose  business 
for  the  time  being  is  to  carry  passengers,)  arrives  at  any 
foreign  port  where  there  is  a  British  consular  officer,  or  at 
any  port  in  any  British  possession  abroad,  and  remains  thereat 
for  forty-eight  hours,  the  master  shall,  within  forty-eig'ht  hours 
of  the  ship's  arrival,  deliver  to  such  consular  officer,  or  to  the 
chief  officer  of  customs,  (as  the  case  may  be,)  the  agreement 
with  the  crew,  and  also  all  indentures  and  assignments  of 
apprenticeships,  or,  in  the  case  of  a  ship  belonging  to  a  British 
possession,  such  of  the  said  documents  as  such  ship  is  provided 
with  : 

(2.)  Such  officer  shall  keep  such  documents  during  the  ship's  stay 
in  such  port,  and  in  cases  where  any  endorsements  upon  the 
agreement  are  hereby  required,  shall  duly  make  the  same,  and 
shall  return  the  said  documents  to  the  master  a  reasonable 
time  before  his  departure,  with  a  certificate  endorsed  on  the 
agreement,  stating  when  the  same  were  respectively  delivered 
and  returned : 

(3.)  If  it  appears  that  the  required  forms  have  been  neglected,  or 
that  the  existing  laws  have  been  transgressed,  such  officer  shall 
make  an  endorsement  to  that  effect  on  the  agreement,  and 
forthwith  transmit  a  copy  of  such  ei  dorsement,  with  the  fullest 
information  he  can  collect  regarding  such  neglect  or  trans- 
gression to  the  registrar  general  of  seamen  : 

And  if  any  master  fails  to  deliver  any  such  document  as  aforesaid  he 
shall  for  every  such  default  incur  a  penalty  not  exceeding  twenty 
pounds;  and  in  any  prosecution  for  such  penalty  it  shall  lie  upon  the 
master  either  to  produce  the  certificate  of  the  consular  officer  or 
officer  of  customs  herein-before  required,  or  to  prove  that  he  duly 
obtained  the  same,  or  that  it  was  impracticable  for  him  so  to  do. 


Officers  of  cus- 
tom s  to  make 
returns  of  ships 
to  registrar. 


Agreements,  in- 


reign  port,  to  be 
deposited  with 
the  consul,  and 
at  a  colony  with 
the  officers  of 
customs. 
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Official  Logs.  Official  Log§% 

CCLXXX.  The  Board  of  Trade  shall  sanction  forms  of  official  lo°-  Official  ^stobe 
books,  which  may  be  different  for  different  classes  of  ships,  so  that  StimieTb' 
ftu-li  such  form  contains  blanks  for  the  entries  herein-after  required  ;  Board  of  Trade. 
and  an  official  log1  of  every  ship  (except  ships  employed  exclusively 
in  trading-  between  ports  on  the  coasts  of  the  United  Kingdom)  shall 
be  kept  in  the  appropriate  sanctioned  form ;  and  such  official  log-  may, 
at  the  discretion  of  the  master  or  owner,  either  be  kept  distinct  from 
the  ordinary  ship's  log  or  united  therewith,  so  that  in  all  cases  all  the 
blanks  in  the  official  los:  be  duly  filled  up. 

CCLXXXI.  Every  entry  in  every  official  log-  shall  be  made  as  soon  Entries  to  be 
as  possible  after  the  occurrence  to  which  it  relates,  and  if  not  made  ™^e  in  due 
on  the  same  day  as  the  occurrence  to  which  it  relates,  shall  be  made 
and  dated  so  as  to  show  the  date  of  the  occurrence  and  of  the  entry 
respecting:  it ;  and  in  no  case  shall  any  entry  therein  in  respect  of  any 
occurrence  happening  previously  to  the  arrival  of  the  ship  at  her  final 
port  of  discharge  be  made  more  than  twenty-four  hours  after  such 
arrival. 

CCLXXXII.  Every  master  of  a  ship  for  which  an  official  log-book  Entries  required 
is  hereby  required,  shall  make  or  cause  to  be  made  therein  entries  of in  officiai  Io&- 
the  following  matters  ;  (that  is  to  say,) 

(1.)  Every  legal  conviction  of  any  member  of  his  crew,  and  the  Convictions. 

punishment  inflicted : 

(2.)  Every  offence  committed  by  any  member  of  his  crew  for  which  Offences. 
it  is  intended  to  prosecute,  or  to  enforce  a  forfeiture,  or  to  exact 
a  fine,  together  with  such  statement  concerning  the  reading 
over  such  entry,  and  concerning  the  reply  (if  any)  made  to 
the  charge,  as  herein-before  required  : 
(3.)  Every  offence  for  which  punishment  is  inflicted  on  board,  and  Punishments. 

the  punishment  inflicted : 

(4.)  A  statement  of  the  conduct,  character,  and  qualifications  of  Conduct,  &c.,of 
each  of  his  crew,  or  a  statement  that  he  declines  to  give  an  crew* 
opinion  on  such  particulars  : 

(5.)  Every  case  of  illness  or  injury  happening  to  any  member  of  illnesses  and 
the  crew,  with  the  nature  thereof,  and  the  medical  treatment  inJuries- 
adopted  (if  any) : 
(6.)  Every  case  of  death  happening  on  board,  and  of  the  cause  Deaths. 

thereof : 
(7.)  Every  birth  happening  on  board,  with  the  sex  of  the  infant  Births. 

and  the  names  of  the  parents  : 
(8.)  Every  marriage  taking  place  on  board,  with  the  names  and  Marriages. 

ages  of  the  parties : 

(9.)  The  name  of  every  seaman  or  apprentice  who  ceases  to  be  a  Quitting  ship, 
member  of  the  crew,  otherwise  than  by  death,  with  the  place, 
time,  manner,  and  cause  thereof: 
(10.)  The  amount  of  wages  due  to  any  seaman  who  enters  herWa^sofmen 

Majesty's  service  during  the  voyage : 

(11.)  The  wages  due  to  any  seaman  or  apprentice  who  dies  during  wages  of  de- 
the  voyage,  and  the  g-ross  amount  of  all  deductions  to  be  made  ceased  seamen, 
therefrom : 

(12.)  The  sale  of  the  effects  of  any  seaman  or  apprentice  who  dies  Sale  of  deceased 
during  the  voyage,  including  a  statement  of  each  article  sold,  men'8  effects- 
and  of  the  sum  received  for  it : 
(13.)  Every  collision  with  any  other  ship,  and  the  circumstances  Collisions. 

under  which  the  same  occurred. 

CCLXXXI II.  The  entries  hereby  required  to  be  made  in  official  JJJf4JeS°w  to 
log-books  shall  be  signed  as  follows  ;  (that  is  to  say),  every  such  entry 
shall  be  signed  by  the  master  and  by  the  mate  or  some  other  of  the 
crew,  and  every  entry  of  illnf&»,  injury,  or  death  shall  be  also  signed 
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by  the  surgeon  or  medical  practitioner  on  board  (if  any) ;  and  every 
entry  of  wages  due  to  or  of  the  sale  of  the  effects  of  any  seaman  or 
apprentice  who  dies  shall  be  signed  by  the  master  and  by  the  mate 
and  some  other  member  of  the  crew ;  and  every  entry  of  wages  due 
to  any  seaman  who  enters  her  Majesty's  service  shall  be  signed  by 
the  master,  and  by  the  seaman  or  by  the  officer  authorized  to  receive 
the  seaman  into  such  service. 

r*nc? of'offieTai        CCLXXXI V.  The  following  offences  in  respect  of  official  log-books 
l^».  °  shall  be  punishable  as  hereinafter  mentioned  ;  (that  is  to  say,) 

(1.)  If  in  any  case  an  official  log-book  is  not  kept  in  the  manner 
hereby  required,  or  if  any  entry  hereby  directed  to  be  made  in 
any  such  log-book  is  not  made  at  the  time  and  in  the  manner 
hereby  directed,  the  master  shall  for  each  such  offence  incur 
the  specific  penalty  herein  mentioned  in  respect  thereof,  or 
where  there  is  no  such  specific  penalty,  a  penalty  not  exceeding- 
five  pounds. 

(2.)  Every  person  who  makes  or  procures  to  be  made  or  assists  in 
making  any  entry  in  any  official  log-book  in  respect  of  any 
occurrence  happening  previously  to  the  arrival  of  the  ship  at 
her  final  port  of  discharge  more  than  twenty-four  hours  after 
such  arrival,  shall  for  each  such  offence  incur  a  penalty  not 
exceeding  thirty  pounds  : 

(3.)  Every  person  who  wilfully  destroys  or  mutilates  or  renders 
illegible  any  entry  in  any  official  log-book,  or  who  wilfully 
makes  or  procures  to  be  made  or  assists  in  making  any  false  or 
fraudulent  entry  or  omission  in  any  such  log-book,  shall  for 
each  such  offence  be  deemed  guilty  of  a  misdemeanor. 

Entries  in  CCL^XXV.  All  entries  made  in  any  official  log-book  as  herein- 

received  ^n'ev0!-  6  before  directed  shall  be  received  in  evidence  in  any  proceeding  in  any 
dence.  Court  of  Justice,  subject  to  all  just  exceptions. 

Official  logs  to  CCLXXXVI.  In  the  case  of  foreign-going  ships  the  master  shall 
be  delivered  to  within  forty-eight  hours  after  the  ship's  arrival  at  her  final  port  of 
•hipping  master,  destination  in  the  United  Kingdom,  or  upon  the  discharge  of  the  crew, 
whichever  first  happens,  deliver  to  the  shipping  master  before  whom 
the  crew  is  discharg-ed  the  official  log-book  of  the  voyage ;  and  the 
master  or  owner  of  every  home-trade  ship,  not  exclusively  employed 
in  trading'  between  ports  on  the  coasts  in  the  United  Kingdom, 
shall  within  twenty-one  days  after  the  thirtieth  day  of  June  and 
the  thirty-first  day  of  December  in  every  year  transmit  or  deliver 
to  some  shipping  master  in  the  United  Kingdom  the  official  log-book 
for  the  preceding1  half  year  ;  and  every  master  or  owner  who  refuses 
or  neglects  to  deliver  his  official  log-book  as  hereby  required,  shall 
be  subject  to  the  same  consequences  and  liabilities  to  which  he  is 
hereby  made  subject  for  the  non-delivery  of  the  list  of  his  crew  herein- 
before mentioned. 

bfsenVSe  in      CCLXXXVII.  If  any  ship  ceases  by  reason  of  transfer  of  owner- 
case  of  transfer     ship  or  change  of  employment  to  fall  within  the  definition  of  a  foreign- 
o«  ship,  and  in      going  or  of  a  home-trade  ship,  the  master  or  owner  thereof  shall,  if 
06S'         such  ship  is  then  in  the  United  Kingdom,  within  one  month,  and  if 
she  is  elsewhere,  within  six  months,  deliver  or  transmit  to  the  shipping 
master  at  the  port  to  which  the  ship  belonged,  the  official  log-book  (if 
any)  duly  made  out  to  the  time  at  which  she  ceased  to  be  a  foreign- 
going  or  home-trade  ship,  and  in  default  shall  for  each  offence  incur 
a  penalty  not  exceeding  ten  pounds ;  and  if  any  ship  is  lost  or  aban- 
doned, the  master  or  owner  thereof  shall,  if  practicable,  and  as  soon 
as  possible,  deliver  or  transmit  to  the  shipping  master  at  the  port  to 
which  the  ship  belonged  the  official  log'-book  (if  any)  duly  made  out 
to  the  time  of  such  loss  or  abandonment,  and  in  default  shall  for  each 
offence  incur  a  penalty  not  exceeding  ten  pounds. 
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East  Indies  and  Colonies.  ^^  Indies  and 

Colonies. 

CCLXXXVIII.  If  the  governor-general  of  India  in  council,  or  Provis~"of 
the  respective  legislative  authorities  in  any  British  possession  abroad,  Act,  as  applied  by 
by  any  acts,  ordinances,  or  other  appropriate  legal  means,  apply  or  Sonia^oveT4 
adapt  any  of  the  provisions  in  the  third  part  of  this  Act  contained  to  ments  to^el™" 
any  British  ships  registered  at,  trading  with,  or  being  at  any  place  own  sniP8> 
within  their  respective  jurisdictions,  and  to  the  owners,  masters,  mates,  throubgeh 
and  crews  thereof,  sueh  provisions,  when  so  applied  and  adapted  as  empire, 
aforesaid,  and  as  long  as  they  remain  in  force,  shall  in  respect  of  the 
ships  and  persons  to  which  the  same  are  applied  be  enforced,  and 
penalties  and  punishments  for  the  breach  thereof  shall  be  recovered 
and  inflicted,   throughout    her   Majesty's  dominions,    in    the   same 
manner  as  if  such  provisions  had  been  hereby  so  adopted  and  applied, 
and  such   penalties  and  punishments  had    been    hereby  expressly 
imposed. 

CCLXXXIX.  Every  act,  ordinance,  or  other  form  of  law  to  be  East  Indian  and 
passed  or  promulgated  by  the  governor-general  of  India  in  council,  colonial  acts  to 
or  bv  any  other  legislative  authority,  in  pursuance  of  this  Act,  shall  J>f  subject  to  du- 

*          *•' i      *  i  •  ,  i  *        •    i  ,      n    -i  -      TI  _    allowance,  find 

respectively  be  subject  to  the  same  right  of  disallowance  or  repeal,  require  sanction 
and  require  the  same  sanction  or  other  acts  and  formalities,  and  be  as  in  other  cases 
subject  to  the  same  conditions  in  all  respects,  as  exist  and  are  required 
in  order  to  the  validity  of  any  other  Act,  ordinance,  or  other  form  of 
law  passed  by  such  governor-general  in  council  or  other  legislative 
authority  respectively. 

CCXC.  If  in  any 'matter  relating  to  any  ship,  or  to  any  person  Conflict  of  iaw§. 
belonging  to  any  ship,  there  appears  to  be  a  conflict  of  laws,  then, 
if  there  is  in  the  third  part  of  this  Act  any  provision  on  the  subject 
which  is  hereby  expressly  made  to  extend  to  such  ship,  the  case  shall 
be  governed  by  such  provision,  and  if  there  is  no  such  provision  the 
-hall  be  governed  by  the  law  of  the  place  in  which  such  ship  is 
registered. 


PART  IV. 


SAFETY   AND    PREVENTION   OF   ACCIDENTS. 
Application. 

CCXCI.  The  fourth  part  of  this  Act  shall  apply  to  all  British 
ships  ;  and  all  foreign  steam-ships  carrying  passengers  between 
places  in  the  United  Kingdom  shall  be  subject  to  all  the  provisions 
contained  in  the  fourth  part  of  this  Act,  and  likewise  to  the  same 
provisions  with  respect  to  the  certificates  of  the  masters  and  mates 
thereof  to  which  British  steam  ships  are  subject. 


Application. 


of  Act. 


Boats  for  Sea-going  Ships. 


Soattfor  Sea- 
going Ship*. 


CCXCII.  The  folowing  rules  shall  be  observed  with  respect  to  Rules  aTto  boats 
boats  and  life  buoys  ;  (that  is  to  say,)  and  life  buoys. 

(1.)  No  decked  ship  (except  ships  used  solely  as  steam  tugs  and 
ships  engaged  in  the  whale  fishery)  shall  proceed  to  sea  from 
any  place  in  the  United  Kingdom,  unless  she  is  provided, 
according  to  her  tonnage,  with  boats  duly  supplied  with  all 
3  B  2 
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requisites  for  use,  and  not  being-  fewer  in  number  nor  less 
in  their  cubic  contents  than  the  boats  the  number  and  cubic 
contents  of  which  are  specified  in  the  table  marked  S.  in  the 
schedule  hereto  for  the  class  to  which  such  ship  belongs : 
(?.)  No  ship  carrying  more  than  ten  passengers  shall  proceed  to 
sea  from  any  place  in  the  United  Kingdom,  unless,  in  addition 
to  the  boats' herein-befo  re  required,  she  is  also  provided  with  a 
life-boat  furnished  with  all  requisites  for  use,  or  unless  one  of 
her  boats  herein-before  required  is  rendered  buoyant  after  the 
manner  of  a  life-boat : 
(3.)  No  such  ship  as  last  aforesaid  shall  proceed  to  sea  unless  she 

is  also  provided  with  two  life-buoys  : 

And  such  boats  and  life  buoys  shall  be  kept  so  as  to  be  at  all  times  fit 
and  ready  for  use:  Provided,  that  the  enactments  with  respect  to 
boats  and  life  buoys  herein  contained  shall  not  apply  in  any  case  in 
which  a  certificate  has  been  duly  obtained  under  the  tenth  section  of 
the  "  Passengers'  Act,  1852." 

Penalties  on  CCXCIII.  In  any  of  the  following  cases,  (that  is  to  say,) 

masters  and  ^j^  jf  any  gjjjp  herein-before  required  to  be  provided  with  boats 

negiectingto  or  li^e  buoys  proceeds  to  sea  without    being    so    provided 

pro  vide  boats  and  therewith,   or  if  any  of  such  boats  or  life  buoys  are  lost  or 

lifebuoys.  rendered  unfit  for  service  in  the  course  of  the  voyage  through 

the  wilful  fault  or  negligence  of  the  owner  or  master,  or 
(2.)  If,  in  case  of  any  of  such  boats  or  life  buoys  being  accidentally 
lost  or  injured  in  the  course  of  the  voyage,  the  master  wilfully 
neglects  to  replace  or  repair  the  same  on  the  first  opportunity  ; 
or, 
(3.)  If  such  boats  and  life  buoys  are  not  kept  so  as  to  be  at  all 

times  fit  and  ready  for  use  : 

Then  if  the  owner  appears  to  be  in  fault  he  shall  incur  a  penalty  not 
exceeding  one  hundred  pounds,  and  if  the  master  appears  to  be  in 
fault  he  shall  incur  a  penalty  not  exceeding  fifty  pounds. 

officers  of  cus-  CCXCIV.  No  officer  of  customs  shall  grant  a  clearance  or  transire 
toms  not  to  clear  for  any  ship  herein-before  required  to  be  provided  with  boats  or  with 
8V?n  "with  the  ^e  buoys,  unless  the  same  is  duly  so  provided ;  and  if  any  such  ship 
a\K>Ve  provisions,  attempts  to  go  to  sea  without  such  clearance  or  transire  any  such 
officer  may  detain  her  until  she  is  so  provided. 


Rules  a»  to  Lights  and  Fog  Signals,  and  Meeting  and  Passing. 

meeting  and 

passing.  CCXCV.  The  following  rules  shall  be  observed  with  regard  to  lights 

KeguiaTio^s  as  to  and  f og  signals ;  (that  is  to  say,) 

lights  and  fog  (1.)  The  Admiralty  shall,  from  time  to  time,  make  regulations 

*'gnals-  requiring  the  exhibition  of  such  lights,   by  such  classes  of 

\  ships,  whether  steam  or  sailing  ships,  within  such  places,  and 

under  such  circumstances  as  they  think  Jit,  and  may,  from 
to  time,  revoke,  alter,  or  vary  the  same : 


(2.)  The  Admiralty  may,  if  they  think  fit,  make  regulations  requir- 
ing the  use  of  such  fog  sionals,  by  such  classes  of  ships, 
whether  steam  or  sailing  ships,  within  such  places  and  under 
such  circumstances  as  they  think  fit,  and  may,  from  time  to 
time,  revoke,  alter,  or  vary  the  same : 

(3.)  All  regulations  made  in  pursuance  of  this  section  shall  be 
published  in  the  London  Gazette,  and  shall  come  into  opera- 
tion on  a  day  to  be  named  in  the  Gazette  in  which  they  are 
published,  and  the  Admiralty  shall  cause  all  such  regulations 
to  be  printed,  and  shall  furnish  a  copy  thereof  to  any  owner  or 
master  of  a  ship  who  applies  for  the  same,  and  production  of 
the  Gazette  containing  such  regulations  shall  be  sufficient 
evidence  of  the  due  making  and  purport  thereof: 
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(4.)  All  owners  and  masters  shall  be  bound  to  take  notice  of  the 
same,  and  shall,  so  long  as  the  same  continue  in  force,  exhibit 
such  lights,  and  use  such  fug  signals,  at  such  times,  within 
such  places^  in  such  manner,  and  under  such  circumstances 
as  are  enjoined  by  such  regulations,  and  shall  not  exhibit 
an i/  other  lights  or  use  any  other  f of)  signals  ;  and  in  case  of 
default  the.  master,  or  the  owner  of  the  ship,  if  it  appears  that 
he  was  in  fault,  shall,  for  each  occasion  upon  which  such 
regulations  are  infringed,  incur  a  penalty  not  exceeding  twenty 
pounds  (a). 

CCXCVI.  Whenever  any  ship,  whether  a  steam  or  sailing  ship,  Rules  as  to  ships 
proceeding  in  one  direction,  meets  another  ship,  whether  a  steam  ^gj!ng  each 
or  sailing  ship,  proceeding  in  another  direction,  so  that  if  both 
ships  were  to  continue  their  respective  courses  they  would  pass  so 
near  as  to  involve  any  risk  of  a  collision,  the  helms  of  both  ships 
shall  be  put  to  port  so  as  to  pass  on  the  port  side  of  each  other ; 
and  this  rule  shall  be  obeyed  by  all  steam  ships  and  by  all  sailing 
ships,  whether  on  the  port  or  starboard  tack,  and  whether  close- 
hauled  or  not,  unless  the  circumstances  of  the  case  are  such  as 
to  render  a  departure  from  the  rule  necessary  in  order  to  avoid 
immediate  danger,  and  subject  also  to  the  proviso  that  due  regard 
shall  be  had  to  the  dangers  of  navigation,  and,  as  regards  sailing 
ships  on  the  starboard  tack  close-hauled,  to  the  keeping  such  ships 
under  command  («). 

CCXCVJI.  Every  steam  ship,  when  navigating  any  narrow  channel,  Rules  for 
shall,  whenever  it  is  safe  and  practicable,  keep  to  that  side  of  the 
Jair-way  or  mid-channel  which  lies  on  the  starboard  side  of  such 
steam  ship  (a). 

CCXCVITI.  If,  in  any  case  of  collision,  it  appears  to  the  Court 
before  which  the  case  is  tried  that  such  collision  was  occasioned  by  of  the  above 
the  non-observance  of  any  rule  for  the  exhibition  of  lights  or  the  JJ^'elnitied  to* 
use  of  fog  signals,  issued  in  pursuance  of  the  powers  herein-before  recover. 
contained,  or  of  the  foregoing  rule  as  to  the  passing  of  steam  and 
sailing  ships,  or  of  the  foregoing  rule  as  to  a  steam  ship  keeping  to 
that  side  of  a  narrow  channel  which  lies  on  the  starboard  side,  the 
owner  of  the  ship  by  which  such  rule  has  been  infringed  shall  not  be 
entitled  to  recover  any  recompence  whatever,  for  any  damage  sustained 
by  such  ship  in  such  collision,  unless  it  is  shown,  to  the  satisfaction 
of  the  Court,  that  the  circumstances  of  the  case  made  a  departure 
from  the  rule  necessary  (a). 

CCXCIX.  In  case  anu  damaae  to  person  or  property  arises  from  Breache*  of  such 

T  /  7  7  •         A.*  _£.•   _*T  •  7        7     c          "L    j  ruies  to  impjy 

the  non-observance  by  any  ship  oj  any  oj  the  saict  rules,  such  damage  Wnfui  default. 
shall  he  deemed   to  hare  been  occasioned  by  the  wilful  default  of  the 
person  in  charge  of  the  deck  of  such  ship  at  the  time,  unless  it  is 
shown,  to  the  satisfaction  of  the  Court,  that  the  circumstances  of  the 
case  made  a  departure  from  the  rule  necessary  (a). 

Build  and  Equipment  of  Steam  Ships.  B«ud  and 

Equipment  of 
Stem/I  Sfiipf. 

CCC.  The  following  rules  shall  be  observed  with  respect  to  the 
build  of  mm  tUam  shift}  (that  is  to  say,}  teJiSSHJ *0 

(1.)  Every    steam    tlt.ip    built  of  iron,   of  one  hundred   tons  or  \vat<-r- tight  par- 
vp  wards,  t/ic  building  of  which  commenced  after  the   twenty-  tition8- 
eighth  day  of  Angnst,  one  thousand  eight  hundred  and  forty- 
six,  and  every  steam  ship  built  of  iron,  of  less  burden  than 
one  hundred  tons,    the  building   of  which  commenced  after 


(a)  This  section  is  repealed.     See  "  The  Mci  chant  Shipping  Act  Aineud- 
Act,  1862,"  s.  '.> ;  and  Schedule,  Table  (A.)  post. 
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the  seventh  day  of  August,  one  thousand  eight  hundred  and 
Jifty-one,  (except  ships  used  solely  as  steam  tugs,}  shall  be 
divided  by  substantial  transverse  water-tight  partitions,  so 
that  the  fore-part  of  the  ship  shall  be  separated  from  the  engine 
room  by  one  of  such  partitions,  and  so  that  the  after  part  of 
such  ship  shall  he  separated  from  the  engine  room  by  another 
of  such  partitions: 

(2.)  Every  steam  ship  built  of  iron,  the  building  of  which  com- 
mences after  the  passing  of  this  Act,  shall  be  divided  by  such 
partitions  as  aforesaid  into  not  less  than  three  equal  parts,  or 
as  nearly  so  as  circumstances  permit : 

(3.)  In  such  last -mentioned  ships  each  such  partition  as  aforesaid 
shall  be  of  equal  strength  with  the  side  plates  of  the  ship  with 
which  it  is  in  contact ': 

(4.)  Every  screw  steam  ship  built  of  iron,  the  building  of  which 
commences  after  the  passing  of  this  Act,  shall,  in  addition  to 
the  above  partitions,  be  fitted  with  a  small  water-tight  com- 
partment inclosing  the  after  extremity  of  the  shaft: 
And  no  officer  of  custom's  or  other  person  shall  grant  a  clearance  or 
transirefor  any  iron  steam  ship  required  to  be  divided  or  fitted  as 
aforesaid,  unless  the  same  is  so  divided  and  fitted  ;  and  if  any  such 
ship  attempts  to  ply  or  go  to  sea  without  such  clearance  or  transire, 
any  such  officer  may  detain  her  until  she  is  so  divided  and  .fitted ; 
and  if  any  steam-ship  herein-before  required  to  be  so  divided  or  fitted 
j)lies  or  goes  to  sea  without  being  so  divided  or  ^fitted  the  owner  shall 
incur  a  penalty  not  exceeding  one  hundred  pounds  (a). 

CCCI.  Steam  ships  shall  be  provided  as  follows  ;  (that  is  to  say,) 

(1.)  Every  steam  ship  of  which  a  survey  is  hereby  required 'shall 
be  provided  with  a  safety  valve  upon  each  boiler,  so  con- 
structed as  to  be  out  of  the  control  of  the  engineer  when  the 
steam  is  up,  and,  if  such  valve  is  in  addition  to  the  ordinary 
valve,  it  shall  be  so  constructed  as  to  have  an  area  not  less  and 
a  pressure  not  greater  than  the  area  of  and  pressure  on  that 
valve : 

(2.)  Every  sea-going1  steam  ship  employed  to  carry  passengers  shall 
have  her  compasses  properly  adjusted  from  time  to  time; 
such  adjustment,  in  the  case  of  ships  surveyed  as  herein-after 
mentioned,  to  be  made  to  the  satisfaction  of  the  shipwright 
surveyor  and  according  to  such  regulations  as  may  be  issued 
by  the  Board  of  Trade  : 

(3.)  Every  sea-going  steam  ship  (unless  used  solely  as  a  steam 
tug)  shall  be  provided  with  a  hose  adapted  for  the  purpose  of 
extinguishing  fire  in  any  part  of  the  ship,  and  capable  of  being 
connected  with  the  engines  of  the  ship  : 

(4.)  Every  sea-going  steam  ship  employed  to  carry  passengers 
shall  be  provided  with  the  following  means  of  making  signals 
of  distress  ;  (that  is  to  say,)  twelve  blue  lights  or  twelve  port 
fires,  and  one  cannon  with  ammunition  for  at  least  twelve 
charges,  or,  in  the  discretion  of  the  master  or  owner  of  such 
ship,  with  such  other  means  of  making  signals  (if  any)  as  may 
have  previously  been  approved  by  the  Board  of  Trade : 

(5.)  Every  home-trade  steam  ship  employed  to  carry  passengers 
by  sea  shall  be  provided  with  such  shelter  for  the  protection 
of  deck  passengers  (if  any)  as  the  Board  of  Trade,  having 
regard  to  the  nature  of  the  passage,  the  number  of  deck 
passengers  to  be  carried,  the  season  of  the  year,  the  safety 
of  the  ship,  and  the  circumstances  of  the  case,  may  require : 


(a)  This  section  is  repealed.    See  "  The  Merchant  Shipping  Act  Amend- 
ment Act,  1862,"  s.  2  ;  and  Schedule,  Table  (A.),  post. 
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And  if  any  steam  ship  as  aforesaid  plies  or  goes  to  sea  from  any 
port  in  the  Tiiited  Kingdom  without  being1  so  provided  as  herein- 
before required,  then  for  each  default  in  any  of  the  above  requisites 
the  owner  shall  (if  he  appears  to  be  in  fault)  incur  a  penalty  not 
exceeding-  one  hundred  pounds,  and  the  master  shall  (if  he  appears 
to  be  in  fault)  incur  a  penalty  not  exceeding*  fifty  pounds. 

CCCir.  If  any  person  places  an  undue  weight  on  the  safety  valve  Penalty  for  im- 
of  any  steam  ship,  or,  in  the  case  of  steam  ships  surveyed  as  herein-  Pr°Per  weight  on 
after  mentioned,  increases  such  weight  beyond  the  limits  fixed  by  safety  valve' 
such  engineer  surveyor  as  herein-after  mentioned,  he  shall,  in  addition 
to  any  other  liabilities  he  may  incur  by  so  doing-,  incur  a  penalty  not 
exceeding-  one  hundred  pounds. 

Survey  of  Passenger  Steamers.  Survey  of 

Passenger 

CCCITI.  For  the  purpose  of  the  enactments  herein  contained  with       steamers. 
respect  to  surveys   and    certificates    of  passenger  steam   ships,   the  Definition  of  pag- 
word  "  Passengers"  shall  be  held  to  include  any  persons  carried  in  a  senger  steamerg. 
atearn  ship,  other  than  the  master  and  crew   and   the   owner,    his 
family  and  servants  ;  and  the  expression  "  Passenger  Steamer"  shall 
be  held  to  include  every  British  steam  ship  carrying-  passengers  to, 
from,  or  between  any  place  or  places  in  the  United  Kingdom,  except- 
ing- steam  ferry  boats  working  in  chains,  commonly  called   steam 
bridges. 

CCCIV.  Every  passenger  steamer  shall  be  surveyed  twice  at  the  Passenger 

t0  be 


least  in  each  year  in  manner  herein-after  mentioned. 

CCCV.  The  Board  of  Trade  may  from  time  to  time  appoint  such  Board  of  Trade 
number  of  fit  and  proper  persons  to  be  shipwright   surveyors  and  to  appoint  sur- 
engineer  surveyors    for    the   purposes    of  this  Act  at  such  ports  or  uieir^ 
plaees  as  it  thinks  proper,  and  may  also  appoint  a  surveyor  general  tion. 
for  the   United  Kingdom,  and  may  from  time  to  time  remove  such 
surveyors  or  any  of  them,  and  may  from  time  to  time  fix  and  alter 
the  rates  of  remuneration  to  be  received  by  such  surveyors. 

CCCVI.  It  shall  be  lawful  for  the  said  surveyors,  in  the  execution  Surveyors  to  have 
of  their  duties,  to  go  on  board  any  steam  ship  at  all  reasonable  ptnyer  to  i"8Pect- 
times,  and  to  inspect  the  same  or  any  part  thereof,  or  any  of  the 
machinery,  boats,  equipments,  or  articles  on  board  thereof,  or  any 
certificates  of  the  master  or  mate,  to  which  the  provisions  of  this 
Act  or  any  of  the  regulations  to  be  made  by  virtue  thereof  apply, 
not  unnecessarily  detaining-  or  delaying  the  ship  from  proceeding  on 
any  voyage,  and,  if  in  consequence  of  any  accident  to  any  such  ship 
or  for  any  other  reason  they  consider  it  necessary  so  to  do,  to  require 
the  ship*  to  be  taken  into  dock  for  the  purpose  of  surveying  the 
hull  thereof  ;  and  any  person  who  hinders  any  such  surveyor  from 
going  on  board  any  such  steam  ship,  or  otherwise  impedes  him  in 
the  execution  of  his  duty  under  this  Act,  shall  incur  a  penalty  not 
exceeding  five  pounds. 

CCCVII.  The  said  surveyors  shall  execute  their  duties  under  the  Board  of  Trade 
direction  of  the  Board  of  Trade,  and  such  board  shall  make  regula-  JJmSin^iu?1* 
tions  as  to  the  manner  in  which  the  surveys  herein-after  mentioned  °e™  " 
shall  be  made,  and  as  to  the  notice  to  be  given  to  the  surveyors 
when  surveys  are  required,  and  as  to  the  amount  and  payment  of 
anv  travelling   or    other   expenses   incurred   by   such   surveyors   in 
the  execution  of  their  duties,  and  may  thereby  determine  the  persons 
by  whom,  and  the  conditions  under  which  such  payment  shall  be 
made. 

CCCVIII.  Every  surveyor  who  demands  or  receives,  directly  or  Penalty  on  sur- 
indirectly,  from  the  owner  or  master  of  any  ship  surveyed  by  him  Jf/g0",^^)1*8 
under  the  provisions  of  this  Act,  any  fee  or  remuneration  whatsoever, 
for  or  in  respect  of  such  survey,  otherwise  than  as  the  officer  and  by 
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the  direction  of  the  Board  of  Trade,  shall  incur  a  penalty  not  exceed- 
ing fifty  pounds. 

CCCIX.  The  owner  of  every  passenger  steamer  shall  cause  the 
same  to  be  surveyed,  at  the  times  herein-after  directed,  by  one  of  the 
said  shipwright  surveyors  and  by  one  of  the  said  engineer  surveyors 
so  appointed  as  aforesaid;  such  shipwright  surveyor  being,  in  the 
case  of  iron  steamers,  a  person  who  is  in  the  judgment  of  the  Board 
of  Trade  properly  qualified  to  survey  such  ships ;  and  such  surveyors 
shall  thereupon,  if  satisfied  that  they  can  with  propriety  do  so,  give  to 
such  owner  declarations  as  follows  : 

The  declaration  of  the  shipwright  surveyor  shall  contain  statements 
of  the  following  particulars  ;  (that  is  to  say,) 

(1.)  That  the  hull  of  the  ship  is  sufficient  for  the  service  intended, 

and  in  good  condition  : 

(-2.)  That  the  partitions,  boats,  life  buoys,  lights,  signals,  compasses, 

and  shelter  for  deck  passengers,  and  the  certificates  of  the 

master  and  mate  or  mates  are  such,  and  in  such  condition,  as 

required  by  this  Act : 

(3.)  The  time  (if  less  than  six  months)  for  which  the  said  hull  and 

equipments  will  be  sufficient : 

(4.)  The  limits  (if  any)  beyond  which,  as  regards  the  hull  and 
equipments,  the  ship  is,  in  the  surveyor's  judgment,  not  fit 
to  ply : 

(5.)  The  number  of  passeng'ers  which  the  ship  is  in  the  judgment 
of  the  surveyor  fit  to  carry,  distinguishing,  if  necessary, 
between  the  respective  numbers  to  be  carried  on  the  deck 
and  in  the  cabins,  and  in  different  parts  of  the  deck  and 
cabins ;  such  numbers  to  be  subject  to  such  conditions  and 
variations,  according  to  the  time  of  year,  the  nature  of  the 
voyage,  the  cargo  carried,  or  other  circumstances,  as  the  case 
requires  : 

And  the  declaration  of  the  engineer  surveyor  shall  contain  statements 
of  the  following  particulars  ;  (that  is  to  say,) 

(1.)  That  the  machinery  of  the  ship  is  sufficient  for  the  service 

intended,  and  in  good  condition  : 
(2.)  The  time  (if  less  than  six  months)  for  which  such  machinery 

will  be  sufficient : 

(3.)  That  the  safely  valves  and  fire  hose  are  such,  and  in  such  con- 
dition, as  are  required  by  this  Act : 

(4.)  The  limits  of  the  weights  to  be  placed  on  the  safety  valves : 
(o  )  The  limits  (if  any)  beyond  which,  as  regards  the"  machinery  . 

the  ship  is,  in  the  surveyor's  judgment,  not  fit  to  ply: 
And  such  declarations  shall  be  in  such  form  as  the  Board  of  Trade 
directs. 

Transmission  of       CCCX.  The  said  owner  shall  transmit  such   declarations  to  the 

declarations  to      Board  of  Trade,  within  fourteen  days  after  the  dates  of  the  receipt 

Penalty  for™    '    thereof  respectively;  and,  in  default,  shall  forfeit  a  sum  not  exceeding 

delay.  ten  shillings,  for  every  day  that  the  sending-  of  such  declarations 

is  delayed  ;    and  such  sum  shall  be  paid  upon  the  delivery  of  the 

certificate   hereinafter  mentioned,   in   addition   to   the    fee   payable 

for  the   same,  and  shall   be  applied  in  the  same  manner  as 'such 

fees. 

CCCXI.  In  all  cases,  where  it  is  possible,  the  said  halt-yearly 
surveys  shall  be  made  in  the  months  of  April  and  of  October,  and 
the  declarations  shall  be  transmitted  on  or  before  the  thirtieth  day  of 
April  and  the  thirty-first  day  of  October  respectively ;  but  if  the 
owner  of  any  passenger  steamer  is  unable  to  have  the  same  surveyed 
in  the  month  of  April  or  October  (as  the  case  may  be),  either  by 
reason  of  such  ship  being  absent  from  the  United  Kingdom  during* 
the  whole  of  those  periods  respectively,  or  by  reason  of  such  ship 
or  the  machinery  thereof  being  under  construction  or  repair,  or  of 


Times  appointed 
for  surveys  and 
transmission  of 
declarations. 
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such  ship  being1  laid  up  in  dock,  or  for  any  other  reason  satisfactory 
to  the  Board  of  Trade,  then  he  shall  have  the  same  surveyed  as 
aforesaid  as  soon  thereafter  as  possible,  and  shall  transmit  such 
declarations  to  the  Board  of  Trade  within  fourteen  days  after  the 
receipt  thereof,  tog-ether  with  a  statement  of  the  reasons 'which  have 
prevented  the  survey  of  such  ship  at  the  time  hereinbefore  prescribed, 
and  shall,  in  case  of  delay  in  transmitting-  the  declarations,  be 
liable  to  a  forfeiture  similar  to  that  mentioned  in  the  last  preceding- 
section. 

CCCXII.  Upon  the  receipt  of  such  declarations  the  Board  of  Bo.ard  of  Trad* 
Trade  shall,  if  satisfied  that  the  provisions  of  the  fourth  part  of  this  c™e  c 
Act  have  been  complied  with,  cause  a  certificate  in  duplicate  to  be 
prepared  and  issued,  to  the  effect  that  the  provisions  of  the  law 
with  respect  to  the  survey  of  the  ship  and  the  transmission  of 
declarations  in  respect  thereof  have  been  complied  with ;  and  such 
certificates  shall  state  the  limits  (if  any)  beyond  which,  according 
to  the  declaration  of  the  surveyor  such  ship  is  not  fit  to  ply,  and 
shall  also  contain  a  statement  of  the  number  of  passengers  which, 
according1  to  the  declaration  of  the  shipwright  surveyor,  such  ship 
is  fit  to  carry,  distinguishing  (if  necessary)  between  the  respective 
numbers  to  be  carried  on  the  deck  and  in  the  cabins,  and  in  different 
parts  of  the  deck  and  cabins,  such  number  to  be  subject  to  such 
conditions  and  variations,  according  to  the  time  of  year,  the  nature 
of  the  voyage,  the  cargo  carried,  and  other  circumstances,  as  the  case 
requires. 

CCCXIII.  The  Board  of  Trade  shall  transmit  such  duplicate  issue  and  trans- 
certificate  to  the  shipping-  master,  or  to  some  other  public  officer  at 
such  port  as  the  owner  may  mention  for  the  purpose,  or  at  the  port 
where  the  owner  or  his  agent  resides,  or  where  the  ship  was  surveyed 
and  is  for  the  time  being-  lying-,  and  shall  cause  notice  of  such  trans- 
mission to  be  given,  by  post  or  otherwise,  to  the  master  or  owner  or 
his  agent ;  and  the  said  shipping  master  or  officer  shall  deliver  such 
duplicate  certificate  to  the  said  owner,  master,  or  agent,  on  his  apply- 
ing and  paying  the  fees  and  other  sums  (if  any)  herein  mentioned  as 
payable  in  that  behalf ;  and  in  proving  the  due  issue  and  transmission 
to  the  owner,  agent,  or  master  of  such  certificate,  it  shall  be  sufficient 
to  show  that  the  same  has  beenduly  received  by  such  shipping  master 
or  public  officer  as  aforesaid,  and  that  due  notice  of  the  transmission 
thereof  to  such  shipping  master  or  officer  has  been  given  to  such 
owner,  master,  or  agent. 

CCCXIV.  The  owner  of   every  passenger  steamer    requiring  a  Fees  to  be  paid 
certificate,  under  the  fourth  part  of  this  Act,  shall  pay  for  every  certi-  for  certificates- 
ficate  granted  by  the  Board  of  Trade  such  fees  as  such  board  directs, 
not  exceeding  the  fees  mentioned  in  the  table  marked  T.  in  the 
schedule  hereto. 

CCCXV.  ]NTo  certificate  shall  be  held  to  be  in  force  for  the  purposes  HOW  long  certi- 
of  the  fourth  part  of  this  Act  beyond  the  date  fixed  by  the  Board  ficates  to  con' 
of  Trade  for  the  expiration  thereof;    and  no  certificate  shall  be  in  tir 
force  after  notice  is  given  by  the  Board  of  Trade  to  the  owner, 
agent,  or  master  of  the  ship  to  which  the  same  relates,  that  such 
board  has  cancelled  or  revoked  the  same ;    provided  that,   if  any 
passeng-er  steamer  is  absent  from  the  United   Kingdom  at  the  time 
when  tier  certificate  expires,  no  penalty  shall  be  incurred  for  the 
want  of  a  certificate  until  .she  first  begins  to  ply  with  passengers  after 
her  next  subsequent  return  to  the  United  Kingdom  ;    and  the  Board 
of  Trade  may  require  any  certificate  which  has  expired,  or  has  been 
revoked  or  cancelled,  to  be  delivered  up  as  it  directs;  and  any  owner 
or  master  who,   without  reasonable  cause,  neglects  or  refuses   to 
comply  with  such  requirement,  shall  incur  a  penalty  not  exceeding- 
ten  pounds. 

CCCXVI.  The  Board  of  Trade  may  revoke  and  cancel  such  certifi-  Board  ofTrade 
cates,  in  any  case  in  which  it  has  reason  to  believe, — 
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(|      ^  That  ^  declara.tions  of  the  sufficiency  and  good  condition 
of  the  hull,   equipments,  and   machinery   of  any   passenger 
steamer,  or  either  of  them,  have  been  fraudulently  or  errone- 
ously made  ;  or 
(2.)  That  such  certificate  has  otherwise  been  issued  upon  false  or 

erroneous  information  ;  or, 

(3.)  That  since  the  making  of  such  declarations  the  hull,  equip- 
ments, or  machinery  of  such  ship  have  sustained  any  injury,  or 
are  otherwise  insufficient  : 

And  in  every  such  case  the  Board  of  Trade  may,  if  it  thinks  fit, 
require  the  owner  to  have  the  hull,  equipments,  or  machinery  of  such 
ship  again  surveyed,  and  to  transmit  a  further  declaration  or  declara- 
tions of  the  sufficiency  and  good  condition  thereof,  before  re-issuing 
any  certificate  or  granting  a  fresh  one  in  lieu  thereof. 

Copyofcerti-          CCCXVII.  The  owner  or  master  of  every  passenger  steamer  shall 

ficate  to  be  placed  forthwith,  on  the  transmission  of  any  such  certificate  as  aforesaid  to 

parTof  ship!U8     him  or  his  agent,  cause  one  of  the  duplicates  thereof  so  transmitted  to 

be  put  up  in  some  conspicuous  part  of  the  ship,  so  as  to  be  visible  to 

all  persons  on  board  the  same,  and  shall  cause  it  to  be  continued  so 

put  up  so  long  as  such  certificate  remains  in  force  and  such  ship  is  in 

use;  and  in  default  such  owner  or  master  shall,  for  every  offence, 

incur  a  penalty  not  exceeding  ten  pounds. 

CCCXVIII.  It  shall  not  be  lawful  for  any  passenger  steamer  to 
proceed  to  sea,  or  upon  any  voyage  or  excursion  with  any  passengers 
on  board,  unless  the  owner  thereof  has  transmitted  to  the  Board  of 
Trade  the  declaration  hereinbefore  required,  nor  unless  the  owner 
or  master  thereof  has  received  from  such  board  such  a  certificate  as 
hereinbefore  provided  for,  such  certificate  being  a  certificate  applicable 
to  the  voyage  or  excursion  on  which  such  ship  is  about  to  proceed  ; 
and  no  officer  of  customs  shall  grant  any  clearance  or  transire  for 
any  passenger  steamer  unless  upon  the  production  of  such  certificate 
as  aforesaid  (being  a  certificate  then  in  force  and  applicable  as 
aforesaid)  ;  and  if  any  passenger  steamer  attempts  to  ply  or  go  to  sea 
without  such  production,  any  such  officer  may  detain  her  until  such 
certificate  is  produced  ;  and  if  any  passenger  steamer  plies  or  goes  to 
sea  with  any  passengers  on  board,  without  having  one  of  the  dupli- 
cates of  such  certificates  as  aforesaid  (being  a  certificate  then  in  force, 
and  applicable  as  aforesaid)  so  put  up  as  aforesaid  in  some  con- 
spicuous part  of  the  ship,  the  owner  thereof  shall  for  such  offence 
incur  a  penalty  not  exceeding  one  hundred  pounds,  and  the  master 
of  such  ship  shall  also  incur  a  further  penalty  not  exceeding  twenty 
pounds. 

CCCXIX.  If  the  owner  or  master  or  other  person  in  charge  of  any 
passenger  steamer  receives  on  board  thereof,  or  on  or  in  any  part 
thereof,  or  if  such  ship  has  on  board  thereof,  or  on  or  in  any  part 
thereof,  any  number  of  passengers  which,  having  regard  to  the  time, 
occasion,  and  circumstances  of  the  case,  is  greater  than  the  number 
of  passengers  allowed  by  the  certificate,  the  owner  or  master  shall 
incur  a  penalty  not  exceeding  twenty  pounds,  and  also  an  additional 
penalty  not  exceeeding  five  shillings  for  every  passenger  over  and 
above  'the  number  allowed  by  the  certificate,  or,  if  the  fare  of  any 
of  the  passengers  on  board  exceeds  five  shilling's,  not  exceeding  double 
the  amount  of  the  fares  of  all  the  passengers  who  are  over  and  above 
the  number  so  allowed  as  aforesaid,  such  fares  to  be  estimated  at  the 
highest  rate  of  fare  payable  by  any  passenger  on  board. 

CCCXX.  Every  person  who  knowingly  and  wilfully  makes  or 
ciaration  or  cer-  assists  in  making,  or  procures  to  be  made,  a  false  or  fraudulent  decla- 
anor.a  "  '"  ration  or  certticate  with  respect  to  any  passenger  steamer  requiring  a 
certificate  under  the  fourth  part  of  this  Act,  or  who  forges,  assists  in 
forging,  or  procures  to  be  forged,  fraudulently  alters,  assists  in  frau- 
dulently altering,  or  procures  to  be  fraudulently  altered,  any  declara- 
tion or  certificate  required  by  the  fourth  part  of  this  Act,  or  any  words 
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or  figures  in  any  such  declaration  or  certificate,  or  any  signature 
thereto,  shall  he  deemed  guilty  of  a  misdemeanor. 

CCCXXI.  The  said  surveyors  shall,  from  time  to  time,  make  such  ^kereSrSTs  of 
returns  to  the  Board  of  Trade  as  it  requires  with  respect  to  the  build,  the  build  and 
dimensions,  draught,  burden,  rate  of  sailing,  room  for  fuel,  and  the  other  particulars 
nature  and  particulars  of  machinery  and   equipments  of  the   ships  an(f  owners  'ami 
surveyed  by  them  ;    and  every  owner,  master,  and  engineer  of  any  masters  to  give 
such  'ship  shall,  on  demand,  give  to  such  surveyors  all  such  informa-  f"J0trSt  purooae 
tion  and  assistance  within  his  power  as  they  require  for  the  purpose 
of  such  returns  ;    and  every  such  owner,  master,  or  engineer,  who,  on 
being  applied  to  for  that  purpose,  wilfully  refuses  or  neglects  to  give 
such  information  or  assistance  shall  be  liable  to  a  penalty  not  exceeding 
five  pounds. 


Misconduct  by  Passengers  in  Steamers. 

Steamers. 

CCCXXII.  The  following  offenders,  that  is  to  say,  penaitieT^n 

(J.)  Any  person  who,  after  having  been  refused  admission  into  persons  forcing 
any  steamer  by  the  owner  or  person  in  charge  thereof,  or  by  way  on  board; 
any  person  in  the  employ  of  the  owner  thereof,  on  account 
of  such  steamer  being  full,  and  after  having  had  the  full 
amount  of  his  fare  (if  he  has  paid  the  same)  returned  or 
tendered  to  him,  nevertheless  persists,  in  attempting  to  enter 
the  same  ;  and 

(2.)  Any  person  having  got  on  board  any  steamer,  who,  upon  being  or  refusing  to  quit 
requested  on  the  like  account  by  the  owner  or  person  in  charge  tlie  sniP- 
thereof,  or  by  any  person  in  the  employ  of  the  owner,  to  leave 
such  steamer  before  the  same  has  quitted  the  place  at  which 
such  person  got  on  board,  and  upon  having  the  full  amount  of 
his  fare  (if  he  has  paid  the  same]  returned  or  tendered  to  him, 
refuses  to  comply  with  such  request  ; 

Shall  for  each  such  offence  incur  a  penalty  not  exceeding  forty 
shillings,  to  be  paid  to  the  said  owner  (a). 

CCCXXI1I.  The  following  offenders,  that  is  to  say, 

(1.)  Ann  person  who  travels  or  attempts  to  travel  in  any  passenger  Penalty  for 

j  7-T.i.         i  j    j  j    •  j.-         -j         -J.-L    ^7     avoiding  pay- 

st  earner  which  has  been  duly  surveyed  in  conformity  with  me  ment  of  fares. 
provisions  of  this  Act,  without  having  previously  paid  his  fare, 
and  with  intent  to  avoid  payment  thereof;  and 
(2.)  Any  person  who,  having  paid  his  fare  for  a  certain  distance, 
knowingly  and  wilfully  proceeds  in  any  such  steamer  beyond 
such  distance,  without  previously  paying  the  additional  fare 
for  the  additional  distance,  and  with  intent  to  avoid  payment 
thereof;  and 

(3.)  Any  person  who  hnowingly  and  wilfully  refuses  or  neglects,  on 
arriving  at  the  point  to  which  he  has  paid  his  fare,  to  quit  any 
such  steamer  ; 

Shall  for  every  such  offence  incur  a  penalty  not  exceeding  five 
shillings,  in  adition  to  the  fare  payable  by  him,  such  penalty  to  be 
payable  to  the  owner  of  such  steamer  (a}. 

CCCXXIV.  Every  person  who,  having  committed  any  of  the  Penalty  on  per- 
offences  mentioned  in  the  two  last  preceding  sections  or  either  of  sons  refusing  to 

,.  ,.   ,-|_   x  D  /.   .-I         i  •  /.  give  their  name 

them,  refuses  on  application  ol  the  master  of  the  ship  or  or  any  and  address. 
other  person  in  the  employ  of  the  owner  thereof  to  give  his  name 
and  address,  or  who  on  such  application  gives  a  false  name  or  address, 
shall  incur  a  penalty  not  exceeding  twenty  pounds,  to  be  paid  to  the 
said  owner. 


(a)  This  section  is  repealed.     See  "  The  Merchant  Shipping  Act  Amend- 
ment Act,  1862,"  and  Schedule,  Table  (A.) 
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Power  to  refuse       CCCXXV.  The  master  of  any  home-trade  passenger  steam  ship 

seifgers^vho^re   mav  T^use  to  receive  on  board  thereof  any  person  who  by  reason  of 

drunk  or  miscon-  drunkenness  or  otherwise  is  in  such  a  state,  or  misconducts  himself 

duct  themselves.  ju  such  a  manner  as  to  cause  annoyance  to  other  passengers  on  board, 

or  if  such  person  is  on  board,  may  put  him  on  shore  at  any  convenient 

place  :  and  no  person  so  refused  admittance  or  put  on  shore  shall  be 

entitled  to  the  return  of  any  fare  he  may  have  paid. 


Accidents. 

fteameshisps°to  be 
reported  to 
Board  of  Trade. 


Notice  to  be 

hended  iossPof 
steam  ships. 


Collisions  to  be 
entered  in  official 


Accidents. 

CCCXXVI.  Whenever  any  steam  ship  has  sustained  or  caused  any 
accident  occasioning1  loss  of  life  or  any  serious  injury  to  any  person, 
Or  has  received  any  material  damage  affecting  her  seaworthiness  or 
her  efficiency  either  in  her  hull  or  in  any  part  of  her  machinery,  the 
owner  or  master  shall,  within  twenty-  four  hours  after  the  happening 
of  such  accident  or  damage,  or  as  'soon  thereafter  as  possible,  send 
to  the  Board  of  Trade,  by  letter  signed  by  such  owner  or  master,  a 
report  of  such  accident  or  damage,  and  of  the  probable  occasion 
thereof,  stating  the  name  of  the  ship,  the  port  to  which  she  belongs, 
and  the  place  where  she  is  ;  and  if  such  owner  or  master  neglect  so 
to  do,  he  shall  for  such  offence  incur  a  penalty  not  exceeding  fifty 
pounds. 

CCCXXVI  I.  If  the  owner  of  any  steam  ship  have  reason,  owing  to 
*^e  non-appearance  of  such  ship,  or  to  any  other  circumstance,  to  ap- 
prehend  that  such  ship  has  been  wholly  lost,  he  shall  as  soon  as  con- 
veniently may  be  send  notice  thereof  in  like  manner  to  the  Board  of 
Trade  ;  and  if  he  neglect  so  to  do  within  a  reasonable  time  he  shall  for 
such  offence  incur  a  penalty  not  exceeding  fifty  pounds. 

CCCXXVIII.  In  every  case  of  collision,  in  which  it  is  practicable 
so  to  flo,  the  master  shall  immediately  after  the  occurrence  cause  a 
statement  thereof,  and  of  the  circumstances  under  which  the  same 
occurred,  to  be  entered  in  the  official  log-book  (if  any)  ;  such  entry  to 
be  signed  by  the  master,  and  also  by  the  mate  or  one  of  the  crew,  "and 
in  default  shall  incur  a  penalty  not  exceeding  twenty  pounds. 
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Carrying  dangerous  Goods. 

CCCXXIX.  No  person  shall  be  entitled  to  carry  in  any  ship,  or  to 
re(lu^re  t^3e  master  or  owner  of  any  ship  to  carry  therein,  any  aquafortis, 
oil  of  vitriol,  gunpowder,  or  any  other  goods  which,  in  the  judgment 
of  such  master  or  owner,  are  of  a  dangerous  nature;  and  if  any 
person  carries  or  sends  by  any  ship  any  goods  of  a  dang-erous  nature 
without  distinctly  marking  their  nature  on  the  outside  of  the  package 
containing  the  same,  or  otherwise  giving  notice  in  writing  to  the 
master  or  owner  at  or  before  the  time  of  carrying  or  sending  the  same 
to  be  shipped,  he  shall  for  every  such  offence  incur  a  penalty  not 
exceeding  one  hundred  pounds  ;  and  the  master  or  owner  of  any  ship 
may  refuse  to  take  on  board  any  parcels  that  he  suspects  to  contain 
goods  of  a  dangerous  nature,  and  may  require  them  to  be  opened  to 
ascertain  the  fact. 
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PART  V. 

PILOTAGE. 
Application.  Application. 

CCCXXX.  The  fifth  part  of  this  Act  shall  apply  to  the  United  p^v^Act. 
Kingdom  only. 

Powers  of  Pilotage  Authorities  (General).  Ppuotag{ 

Authorities 

CCCXXXL  Every  pilotage  authority  shall  retain  all  powers  and       (General). 
jurisdiction  which  it  now  lawfully  possesses,  so  far  as  the  same  are  General  jurisdic- 
consistent  with  the  provisions  of  this  Act ;  but  no  law  relating-  to  such  tion  of  pilotage 
authority,  or  to  the  pilots  licensed  by  it,  and  no  act  done  by  such  aut  ' 
authority,  shall,  if  inconsistent  with  any  provision  of  this  Act,  be  of 
any  force  whatever. 

CCCXXXII.  Every  pilotage  authority  shall  have  power,  by  bye-law  Power  of  pilotage 
made  with  the  consent  of  her  Majesy  in   council,  to  exempt  the  makea^id extend 
masters  of  any  ships,  or  of  any  classes  of  ships,  from  being  compelled  exemptions  from 
to  employ  qualified  pilots,  and  to  annex  any  terms  or  conditions  to  C<?mpaulg0ry 
such  exemptions,  and  to  revise  and  extend  any  exemptions  now  ex-  pl 
isting1  by  virtue  of  this  Act  or  any  other  Act  of  Parliament,  law,  or 
charter,*  or  by  usage,  upon  such  terms  and  conditions  and  in  such 
manner  as  may  appear  desirable  to  such  authority. 

CCCXXXIII.  Subject  to  the  provisions  contained  in  the  fifth  part  Powers  of  piiot- 
of  this  Act,  it  shall  be  lawful  for  every  pilotage  authority,  by  bye-law  agea 
made  with  the  consent  of  her  Majesty  in  council,  from  time  to  time  to 
do  all  or  any  of  the  following  thin'gs  within  its  districts;    (that  is 
to  say,) 

(1.)  To  determine  the  qualifications  to  be  required  from  persons  To  determine 
applying  to  be  licensed  as  pilots,  whether  in  respect  of  their  age,  JJJJiJ?/5*41 
skill,  time  of  service,  character,  or  otherwise  : 

(2.)  To  make  regulations  as  to  the  approval  and  licensing  of  pilot  To  make  reguia- 
boats  and  shins,  with  power  to  establish  and  regulate  companies  ^tssas  to  pllot 
for  the  support  of  such  boats  and  ships,  and  for  a  participation 
in  the  profits  made  thereby ;  the  companies  so  established  to  be 
exempt  from  the  provisions  of  the  Act  passed  in  the  session 
holden  in  the  seventh  and  eig'hth  years  of  the  reign  of  her  present 
Majesty,  chapter  one  hundred  and  ten,  intituled  "  An  Act  for 
the  Registration,  Incorporation,  and  Regulation  of  Joint  Stock 
Companies : " 

(-3.)  To  make  regulations  for  the  government  of  the  pilots  licensed  TO  makeregnia- 
by  them,  and  for  insuring  their  good  conduct,  and  their  con-  tlov!rmnenf  of 
stant  attendance  to  and  effectual  performance  of  their  duty  pnots"mt 
either  at  sea  or  on  shore : 

(4.)  To  fix  the  terms  and  conditions  of  granting  licences  to  pilots  TO  make  reguia- 
and  apprentices,  and  of  granting  such  pilotage  certificates  as  ceTses  and  certi- 
herein-after  mentioned  to   masters  and  mates,  and  to  make  ficates: 
regulations  for  punishing  any  breach  of  such  regulations  as 
aforesaid  committed  by  such  pilots  or  apprentices  or  by  such 
•  master  and  mates  by  the  withdrawal  or  suspension  of  their 
licences  or  certificates,  as  the  case  may  be,  or  by  the  infliction 
of  penalties  to  be  recoverable  summarily  before  two  justices, 
so  that  no  such  penalty  be  made  to  exceed  the  sum  of  twenty 
pounds,  and  so  that  every  such  penalty  be  capable  of  reduc- 
tion, at  the  discretion  of  the  justices  by  whom  the  same  ia 
inflicted : 
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To  alter  and  re- 
duce rates  of 
pilotage: 


To  arrange  the 
limits  of  pilotage 
districts 


To  establish 
funds  for  super- 
annuated pilots ; 


To  alter  bye- 
laws. 


Publication  of 
bye-laws. 


Bye-laws  to  be 
laid  before  Par- 
liament. 

Power  of  appeal 
to  Board  of 
Trade. 


(5.)  To  fix  the  rates  and  prices  or  other  remuneration  to  be  de- 
manded and  received  for  the  time  being  by  pilots  licensed  by 
such  authority,  or  to  alter  the  mode  of  remunerating1  such 
pilots,  in  such  "manner  as  such  authority  may,  with  such  consent 
as  aforesaid,  think  fit,  so  that  no  higher  rates  or  prices  be  de- 
manded or  received  from  the  masters  or  owners  of  ships,  in  the 
case  of  the  Trinity  House,  than  the  rates  and  prices  specified 
in  the  table  marked  U.  in  the  schedule  hereto;  and  ia  the 
case  of  all  other  pilotag'e  authorities,  than  the  rates  and  prices 
which  might  have  been  lawfully  fixed  or  demanded  by  such 
pilotage  authorities  respectively  under  any  Act  of  Parliament, 
charter,  or  custom  in  force  immediately  before  the  commence- 
ment of  this  Act : 

(6.)  To  make  such  arrangements  with  any  other  pilotage  authority 
for  altering  the  limits  of  their  respective  districts,  and  for 
extending  the  pewers  of  such  other  authority  or  the  privileges 
of  the  pilots  licensed  by  such  other  authority  or  any  of  them  to 
all  or  any  part  of  its  own  district,  or  for  limiting  its  own  powers 
or  the  privileges  of  its  own  pilots  or  any  of  them,  or  for 
sharing  the  said  last-mentioned  powers  and  privileges  with  the 
said  other  authority  and  the  pilots  licensed  by  it,  or  for  dele- 
gating or  surrendering  such  powers  and  privileges  or  any  of 
them  to  any  other  pilotag'e  authority  either  already  constituted 
or  to  be  constituted  by  agreement  between  such  authorities, 
and  to  the  pilots  licensed  by  it,  as  may  appear  to  such  pilotage 
authorities  to  be  desirable  for  the  purpose  of  facilitating  navi- 

¥ation  or  of  reducing  charges  on  shipping : 
o  establish,  either  alone  or  in  conjunction  with  any  other 
pilotage  authority  or  authorities,  funds  for  the  relief  of  super- 
annuated or  infirm  qualified  pilots,  or  their  wives,  widows,  or 
children,  or  to  make  any  new  regulations  with  respect  to  any 
funds  already  applicable  to  the  above  purposes  or  any  of  them, 
with  power  to  determine  the  amount,  manner,  time,  and  persons 
(such  persons  to  be  in  the  service  of  such  pilotage  authority)  to 
and  in  which  and  by  and  upon  whom  the  contributions  in  support 
of  such  existing  or  future  funds  may  be  made  or  levied ;  and 
further  to  declare  the  persons  or  class  of  persons  (such  persons 
or  class  of  persons  being  confined  to  men  in  the  service  of 
such  pilotage  authority,  their  wives,  widows,  or  children)  en- 
titled to  participate  in  the  benefits  of  such  existing  or  future 
funds,  and  the  terms  and  conditions  upon  which  they  are  to  be 
so  entitled : 

(8.)  To  repeal  cr  alter  any  bye-law  made  in  the  exercise  of  the 
above  powers,  and  to  make  a  new  bye-law  or  new  bye-laws  in 
lieu  thereof: 

And  every  bye-law  duly  made  by  any  pilotage  authority  in  exercise 
of  the  powers  hereby  given  to  it,  shall  be  valid  and  effectual,  notwith- 
standing any  Act  of  Parliament,  rule,  law,  or  custom  to  the  con- 
trary. 

CCCXXXIV.  Every  bye-law  proposed  to  be  enacted  by  any  pilotage 
authority  in  pursuance  of  the  foregoing  powers  shall,  before  it  is 
submitted  to  her  Majesty  in  council  for  her  assent,  be  published  in 
such  manner  as  may  from  time  to  time  be  prescribed  by  the  Board  of 
Trade. 

CCCXXXV.  Every  order  in  council  made  in  pursuance  of  the 
provisions  herein-before  contained  shall  be  laid  before  both  houses  of 
parliament  as  soon  as  possible  after  the  making  thereof. 

CCCXXXVI.  If  the  greater  part  in  number  of  the  qualified  pilots 
belonging  to  any  port,  or  the  local  marine  board,  where  there  is  one, 
or  at  any  port  where  there  is  no  local  marine  board,  if  any  masters, 
owners,  or  insurers  of  ships,  being  not  less  than  six  in  number,  con- 
sider themselves  aggrieved  by  any  regulation  or  bye-law  in  force  when 
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this  Act  comes  into  operation  or  hereafter  made  under  some  authority 
other  than  the  provisions  of  this  Act,  or  by  any  defect  or  omission 
therein,  they  may  appeal  to  the  Board  of  Trade',  and  the  said  board 
may  thereupon  revoke  or  alter  any  such  regulation  or  bye-law  or  may 
make  additions  thereto  in  such  manner  as,  having-  regard  to  the 
interests  of  the  persons  concerned,  may  appear  to  be  just  and 
expedient;  and  every  order  so  made  shall  be  conclusive  in  the 
matter. 

Returns  by  Pilotage  Authorities  (General).  ^pSottJ? 

Authorities 

CCCXXXVII.  Every  pilotage  authority  shall  deliver  periodically       (General.-) 
to  the  Board  of  Trade,  in  such  form  and  at  such  times  as  such  board  pilotage  au- 
requires,  returns  of  the  following  particulars  with  regard  to  pilotage  thorities  to  make 

*0 


within  the  port  or  district  under  the  jurisdiction  of  such  authority;  [he 

(that  is  to  say,)  Trade  of  certain 

(1.)  All  bye-laws,  regulations,  orders,  or  ordinances  relating  to  pilots  Pai>ticuiars  con- 

or  pilotage  for  the  time  being  in  force  :  pilotage. 

(2.)  The  names  and  ages  of  all  pilots  or  apprentices  licensed  or  au- 
thorized to  act  by  such  authority,  and  of  all  pilots  or  apprentices 
acting  either  mediately  or  immediately  under  such  authority, 
whether  so  licensed  or  authorized  or  not  : 
(3.)  The  service  for  which  each  pilot  or  apprentice  is  licensed  : 
(4.)  The  rates  of  pilotage  for  the  time  being  in  force,  including 
therein  the  rates  and  descriptions  of  all  charges  upon  shipping 
made  for  or  in  respect  of  pilots  or  pilotage  : 

(5.)  The  total  amount  received  for  pilotage,  distinguishing  the 
several  amounts  received  fi'om  British  ships  and  from  foreign 
ships  respectively,  and  the  several  amounts  received  in  respect  of 
different  classes  of  ships  paying  different  rates  of  pilotage  accord- 
ing to  the  scale  of  such  rates  for  the  time  being*  in  force,  and  the 
several  amounts  received  for  the  several  classes  of  service  ren- 
dered by  pilots  ;  and  also  the  amount  paid  by  such  ships  (if  any) 
as  have  before  reaching  the  outer  limits  of  pilotage  water  if  out- 
ward-bound, or  their  port  of  destination  if  inward-bound,  to 
take  or  pay  for  two  or  more  pilots,  whether  licensed  by  the 
same  or  bv  different  pilotage  authorities;  together  with  the 
numbers  of  the  ships  of  each  of  the  several  classes  paying  such 
several  amounts  as  aforesaid  : 

(6.)  The  receipt  and  expenditure  of  all  monies  received  by  or  on 
behalf  of  such  authority,  or  by  or  on  behalf  of  any  sub-commis- 
sioners appointed  by  them,  in  respect  of  pilots  or  pilotage  : 
And  shall  allow  the  Board  of  Trade,  or  any  persons  appointed  by  such 
board   for  the   purpose,   to  inspect  any   books  or  documents  in  its 
possession  relating  to  the  several  matters  herein-before  required  to 
be  returned  to  the  Hoard  of  Trade. 

CCCX  XXVIII.  If  any  of  such   pilotage  authorities  as  aforesaid  if  local  an- 
(other   than  the   Trinity   House,   or   sub-commissioners   of  pilotage  g^tS  required 
appointed  by  it,  as  herein-after  mentioned)  fail  to  deliver  to  the  Board  returns,  their 
of  Trade  the  periodical  returns  herein-before  required  within  one  year  JJai8Ue?nms 
of  such  time  as  may  be  fixed  by  such  board  for  the  purpose,  or  if  any  Sed  to  the8" 
of  such  authorities  do  not  allow  the  said  board,  or  any  persons  who  Trinity  House. 
may  be  appointed  by  it  for  the  purpose,  to  inspect  any  books  or  docu- 
ments in  their  possession  relating  to  the  matters  herein-before  required 
to  be  returned  by  them,  it  shall  be  lawful  for  her  Majesty,  by  and  with 
the  advice  of  her  privy  council,  to  direct  that  all  the  fights  and 
powers  of  such  authorities  in  respect  of  pilotage  shall  cease  or  be  sus- 
pended during  such  time  as  her  Majesty  directs  ;  and  thereupon  the 
Trinity  House  shall  thereafter,  or  during  such  time  as  such  suspension 
may  continue,  have  and  exercise  the  same  powers  of  appointing  sub- 
commissioners  of  pilotage,  and  of  licensing  pilots,  and  of  establishing- 
and  altering  rates  of  pilotage,  within  the  district  within  which  the 
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authority  so  making-  default  has  previously  appointed  or  licensed 
pilots,  as  it  is  by  this  Act  authorized  to  exercise  in  any  district  for 
which  no  particular  provision  is  made  by  any  Act  of  parliament  or 
charter  for  the  appointment  of  pilots,  and  shall  also  during  such  time 
as  aforesaid  have  and  exercise  the  same  rights,  title,  and  powers  to 
and  in  respect  of  any  pilotage  funds  or  other  pilotage  property  which 
the  said  pilotage  authorities  would  or  might  have  had  or  exercised  if 
not  so  suspended  as  aforesaid. 

Returns  to  be          CCCXXXIX.  The  Board  of  Trade  shall  without  delay  cause  the 
lumen??"      l    several  returns  herein-before  required  to  be  made  to  such  'board  to  be 
laid  before  both  houses  of  parliament. 


Licensing  of 

Master*  and 

Mates 

General.) 

Master  or  mate, 
if  examined 
and  passed,  to 
receive  a  pilot- 
age certificate, 
enabling  him  to 
pilot  particular 
ships. 


Renewal  of  pilot- 
age certificate. 


Board  of  Trade 
to  examine  and 
grant  pilotage 
certificates  to 
mates,  on  pilot- 
age authorities 
refusing  to  do  so 


Fees  to  be  paid 
upon  such  certi- 


Licensing  of  Masters  and  Mates  (General). 

CCCXL.  The  master  or  mate  of  any  ship  may,  upon  giving  due 
notice,  and  consenting  to  pay  the  usual  expenses,  apply  to  any  pilotage 
authority  to  be  examined  as  to  his  capacity  to  pilot  the  ship  of 
which  he  is  master  or  mate,  or  any  one  or  more  ships  belonging  to 
the  same  owner,  within  any  part  of  the  district  over  which  such  pilotage 
authority  has  jurisdiction ;  and  such  master  or  mate  shall,  if  such 
authority  thinks  fit,  thereupon  be  examined  ;  and  if  found  competent 
a  pilotage  certificate  shall  be  granted  to  him,  containing  his  name,  a 
specification  of  the  ship  or  ships  in  respect  of  which  he  has  been 
examined,  and  a  description  of  the  limits  within  which  he  is  to  pilot 
the  same,  such  limits  to  be  within  such  jurisdiction  as  aforesaid;  and 
such  certificate  shall  enable  the  person  therein  named  to  pilot  the 
ship  or  any  of  the  ships  therein  specified,  of  which  he  is  acting  as  master 
or  mate  at  the  time,  but  no  other,  within  the  limits  therein  described, 
without  incurring  any  penalties  for  the  non-employment  of  a  qualified 
pilot. 

CCCXLI.  The  pilotage  certificate  so  granted  shall  not  be  in  force 
for  more  than  one  year,  unless  the  same  is  renewed,  which  may  from 
time  to  time  be  done  by  an  endorsement  under  the  hand  of  the 
secretary  or  other  proper  officer  of  the  authority  by  whom  such  certi- 
ficate w*as  granted. 

CCCXL1I.  If,  upon  complaint  to  the  Board  of  Trade,  it  appear  to 
such  board  that  any  such  authority  as  aforesaid  has,  without  reason- 
able cause,  refused  or  neglected  to  examine  any  master  or  mate  who 
has  applied  to  them  for  the  purpose,  or  after  he  has  passed  the 
examination  has  without  reasonable  cause  refused  or  neglected  to 
grant  him  a  pilotage  certificate,  or  that  the  examination  of  any  such 
master  or  mate  has  been  unfairly  or  improperly  conducted,  or  that  any 
terms  imposed  or  sought  to  be  imposed  by  such  authority  are  unfair 
or  improper,  or  that  any  pilotage  certificate  granted  by  such  authority 
has  been  improperly  withdrawn,  the  Board  of  Trade  may,  if  in  its 
judgment  the  circumstance  appear  to  require  it,  appoint  persons  to 
examine  such  master  or  mate,  and  if  he  is  found  competent  may  grant 
him  a  pilotage  certificate,  containing  the  same  particulars  as  would 
have  been  inserted  in  any  certificate  granted  by  such  pilotage  autho- 
rities as  aforesaid,  upon  such  terms  and  conditions,  and  subject  to 
such  regulations,  as  such  board  may  think  fit ;  and  such  certificate 
shall  have  the  same  effect  as  if  it  had  been  gTanted  by  such  pilotage 
authority  as  aforesaid ;  and  such  certificate  shall  be  in  force  for  one 
year,  and  may  be  renewed  from  year  to  year,  either  by  the  said 
authorities  in  manner  herein-before  mentioned,  or  by  the  Board  of 
Trade,  if  such  board  thinks  fit,  such  renewal  to  be  endorsed  on  the 
said  certificate,  either  by  such  person  as  the  Board  of  Trade  may 
appoint  for  the  purpose,  or  in  manner  herein-before  provided  as  to 
certificates  granted  by  any  pilotage  authority. 

CCCXLI tl.  All  masters  or  mates,    to   or    for    whom   any  such 
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pilotage  certificates  as  aforesaid  are  granted  or  renewed  by  any  fixates  an 
pilotage  authority,  shall  pay  to  such  authority,  or  as  it  directs,  such  re 
fees  upon  their  respective  certificates  and  upon  the  renewals  thereof 
as  are  from  time  to  time  fixed  for  that  purpose  by  such  authority, 
with  the  consent  of  the  Board  of  Trade  ;  and  all  masters  and  mates 
to  or  for  whom  any  such  certificates  are  granted  or  renewed  by  the 
Board  of  Trade  shall  pay  to  such  board,  or  as  it  directs,  such  fees 
upon  their  certificates  and  upon  the  renewals  thereof  as  may  be  fixed 
by  such  board,  so,  nevertheless,  that  in  the  case  of  pilotage  certifi- 
cates granted  or  renewed  by  the  Board  of  Trade,  such  fees  shall  in 
no  case  be  less  than  the  fees  payable  by  the  qualified  pilots  in  the 
same  district  upon  their  licences  and  the*  renewal  thereof;  and  such 
fees  shall,  in  the  case  of  certificates  and  renewals  granted  by  pilotage 
authorities,  be  applicable  either  to  paying  the  expense  of  the  exami- 
nations, or  any  other  general  expenses  connected  with  pilotage 
incurred  by  such  authorities,  or  to  the  pilots'  superannuation  fund  of 
the  district  (if  any),  or  otherwise,  for  the  benefit  of  the  pilots 
appointed  by  such  authorities,  as  such  authorities  think  fit ;  and 
such  fees  shall,  in  the  case  of  pilotage  certificates  granted  or  renewed 
by  the  Board  of  Trade,  be  applicable  to  the  expense  of  the  examina- 
tions, and  the  surplus  (if  any)  shall  be  applied  for  the  benefit  of  the 
qualified  pilots  of  the  port  or  district  to  which  such  certificates  apply, 
in  such  manner  as  such  board  thinks  fit. 

CCCXLIY.  If  at  any  time  it  appears  to  the  Board  of  Trade,  or  to  ^ 
any  pilotage  authority,  that  any  master  or  mate  to  whom  a  pilotag'e  certificates. 
certificate  has  been  granted  by  such  board  or  authority  has    been 
guilty  of  miconduct,  or  has  shown  himself  incompetent  to  pilot  his 
ship,  such  board  or  such  authority  (as  the  case  may  be)  may  there- 
upon withdraw  his  certificate,  and  such  certificate  shall  thenceforth 
cease  to  be  of  any  effect  whatever. 


Pilot  Boats  (General}.  Pil°*  So«(s 

(General). 

CCCXLV.    All  boats  and  ships  regularly  employed  in  the  pilotage  Pilot  boate  how 
service  of  any  district  shall  be  approved  and  licensed  by  the  pilotage  to 
authority  of  such  district,  who  may,  at  their  discretion,  appoint  and 
remove  the  masters  of  such  boats  and  ships. 

CCCXLVI.  Every  pilot  boat  or  ship  shall  be  distinguished  by  the  characteristics 
following  characteristics  ;  (that  is  to  say,)  of  pilot  boats. 

(1.)  A  black  colour  painted  or  tarred  outside,  with  the  exception 
of  such  names  and  numbers  as  are  herein-after  mentioned ; 
or  such  other  distinguishing  colour  or  colours  as  the  pilotage 
authority  of  the  district,  with  the  consent  of  the  Board  of 
Trade,  directs : 

(2.)  On  her  stern  the  name  of  the  owner  thereof  and  the  port  to 
which  she  belongs  painted  in  white  letters,  at  least  one  inch 
broad  and  three  inches  long,  and  on  each  bow  the  number  of  the 
licence  of  such  boat  or  ship  : 

(3.)  When  afloat,  a  flag  at  the  mast  head,  or  on  a  sprit  or  staff, 
or  in  some  other  equally  conspicuous  situation ;  such  flag 
to  be  of  large  dimensions  compared  with  the  size'  of  the 
boat  or  ship  carrying  the  same,  and  to  be  of  two  colours, 
the  upper  horizontal  half  white,  and  the  lower  horizontal 
half  red : 

And  it  shall  be  the  duty  of  the  master  of  such  boat  or  ship  to  attend 
to  the  following  particulars  :  First,  that  the  boat  or  ship  possesses  all 
the  above  characteristics ;  secondly,  that  the  aforesaid  flag  is  kept 
clean  and  distinct,  so  as  to  be  easily  discerned  at  a  proper  distance  ; 
and,  lastly,  that  the  names  and  numbers  before  mentioned  are  not  at 
any  time  concealed;  and  if  default  is  made  in  any  of  the  above 
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Qualified  pilot 
to  display  flag 
though  not  in 
pilot  boat. 


Penalty  on  ordi- 
nary boat  dis- 
playing pilot 
flag. 


particulars,  he  shall  incur  a  penalty  not  exceeding  twenty  pounds  for 
each  default. 

CCCXLVII.  Whenever  any  qualified  pilot  is  carried  off  in  a  boat 
or  ship  not  in  the  pilotage  service,  he  shall  exhibit  a  flag  of  the  above 
description,  in  order  to  show  that  such  boat  or  ship  has  a  qualified 
pilot  on  board  ;  and  if  he  fails  to  do  so,  without  reasonable  cause,  he 
shall  incur  a  penalty  not  exceeding  fifty  pounds. 

CCCXLVIII.  If  any  boat  or  ship,  not  having  a  licensed  pilot  on 
board,  displays  a  flag  of  the  above-mentioned  description,  there  shall 
be  incurred  for  every  such  offence  a  penalty  not  exceeding  fifty 
pounds,  to  be  recovered  from  the  owner  or  from  the  master  of  such 
boat  or  ship. 


Pilot  Licencei 
(General). 

Registry  of  pilot 
licence. 


Copies  of  regu- 
lations to  be  fur- 
nished to  quali- 
fied pilot  and 
to  be  produced 
by  him. 


Qualified  pilot 
to  produce 
licence  to  em- 
ployer. 


Licences  to  be 
delivered  up, 
when  required, 
and  returned  on 
death. 


Pilot  Licences  (General). 

CCCXLIX.  Every  qualified  pilot  on  his  appointment  shall  receive 
a  licence,  containing  his  name  and  usual  place  of  abode,  together 
with  a  description  of  his  person,  and  a  specification  of  the  limits 
within  which  ne  is  qualified  to  act :  and  it  shall  be  the  duty  of  the 
principal  officer  of  customs  at  the  place  at  or  nearest  to  which  any 
qualified  pilot  may  reside,  upon  his  request,  to  register  his  licence; 
and  no  qualified  pilot  shall  be  entitled  to  act  as  such  until  his  licence 
is  so  registered  ;  and  any  qualified  pilot  acting  beyond  the  limits 
for  which  he  is  qualified  by  his  licence  shall  be  considered  as  an 
unqualified  pilot. 

CCCL.  Every  qualified  pilot  shall,  upon  receiving  his  licence,  be 
furnished  with  a  copy  of  such  part  of  this  Act  as  relates  to  pilotage, 
together  with  a  copy  of  the  rates,  b^e-laws,  and  regulations  established 
within  the  district  for  which  he  'is  licensed  ;  and  he  shall  produce 
such  copies  to  the  master  of  any  ship,  or  other  person  employing  him, 
when  required  to  do  so,  under  a  penalty  in  case  of  default  not  exceed- 
ing five  pounds. 

CCCLI.  Every  qualified  pilot,  while  acting  in  that  capacity,  shall 
be  provided  with  his  licence,  and  produce  the  same  to  every  person 
by  whom  he  is  employed,  or  to  whom  he  tenders  his  services  as  pilot ; 
and  if  he  refuses  to  do  so  at  the  request  of  such  person,  he  shall  incur 
for  each  offence  a  penalty  not  exceeding  ten  pounds,  and  shall  be 
subject  to  suspension  or  dismissal  l>j  the  pilotage  authority  by  whom 
he  is  licensed. 

CCCLII.  Every  qualified  pilot,  when  required  by  the  pilotage 
authority  who  appointed  him,  shall  produce  or  deliver  up  his  licence ; 
and  on  the  death  of  any  qualified  pilot  the  person  into  whose  hands 
his  licence  happens  to  fall  shall  without  delay  transmit  the  same  to 
the  pilotage  authority  who  appointed  the  deceased  pilot ;  and  any 
pilot  or  person  failing  to  comply  with  the  provisions  of  this  section 
shall  incur  a  penalty  not  exceeding  ten  pounds. 


Compulsory 
Pilotage 
(Gtneral). 


Compulsory 
pilotage  in  i 
mode  to  be 
enforced. 


Compulsory  Pilotage  (General). 

CCCLI II.  Subject  to  any  alteration  to  be  made  by  j 
authority  in  pursuance  of  the  power  herein-before  in 


that  behalf 

rhat  given,  the  employment  of  pilots  shall  continue  to  be  compulsory  in 
all  districts  in  which  the  same  was  by  law  compulsory  immediately 
before  the  time  when  this  Act  comes  into  operation  ;  and  all  exemp- 
tions from  compulsory  pilotage  then  existing  within  such  districts 
shall  also  continue  in  force  ;  and  every  master  of  any  unexempted  ship 
navigating  within  any  such  district  who,  after  a  qualified  pilot  has 
offered  to  take  charge  of  such  ship  or  has  made  a  signal  for  that 
purpose,  either  himself  pilots  such  ship  without  possessing  a  pilotage 
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certificate  enabling-  him  so  to  do,  or  employs  or  continues  to  employ 
an  unqualified  person  to  pilot  her,  and  every  master  of  any  exempted 
ship  navigating-  within  any  such  district  who,  after  a  qualified  pilot 
has  offered  to  take  charge  of  such  ship,  or  has  made  a  signal  for  that 
purpose,  employs  or  continues  to  employ  an  unqualified  pilot  to  pilot 
ner,  shall  for  every  such  offence  incur  a  penalty  of  double  the  amount 
of  pilotage  demandable  for  the  conduct  of  such*  ship. 

CCCLIV.  The  master  of  every  ship  carrying-  passeng-ers  between  Home-trade 
any  place  situate  in  the  United  Kingdom,  or  the  islands  of  Guernsey,  passenger  ships 
Jersey,  Sark,  Alderney,   and  Man,  and  any  other  place  so  situate,  fed'pTio'ts  Seas 
when  navigating  upon  any  waters  situate  within  the  limits  of  any  they  have'ceni- 
district  for  which  pilots  are  licensed  by  any  pilotage  authority  under  ficate(^ pasters 
the  provisions  of  this  or  of  any  other  Act,  or  upon  any  part  thereof  &o  °f 
situate,  shall,  unless  he  or  his  mate  has  a  pilotage  certificate  enabling 
such  master  or  mate  to  pilot  the  said  ship  within  such  district,  granted 
under  the  provisions  herein-befbre  contained,  or  such  certificate  as 
next  herein-after  mentioned,  being   a  certificate  applicable  to  such 
district  and  to  such  ship,  employ  a  qualified  pilot  to  pilot  his  ship ;  and 
if  he  fails  so  to  do  he  shall  for  every  offence  incur  a  penalty  not 
exceeding  one  hundred  pounds. 

COCLV.  Any  master  or  mate  of  a  ship  which  by  the  last  preceding  Certificates  how 
section  is  made  subject  to  compulsory  pilotage  may  apply  to  the  Board  auch  JnSswra  to 
of  Trade  for  a  certificate,  and  the  Board  of  Trade  shall  thereupon,  on  and  mates, 
satisfactory  proof  of  his  having  continuously  piloted  any  ship  within 
the  limits  of  any  pilotage  district,  or  of  any  part  or  parts  thereof  for 
two  years  prior  to  the  commencement  of  this  Act,  or  upon  satisfactory 
proof  by  examination  of  his  competency,  or  otherwise  as  it  may  deem 
expedient,  cause  to  be  granted  to  him,  or  to  be  endorsed  on  any  cer- 
tificate of  competency  or  service  obtained  by  him  under  the  third  part 
of  this  Act,  a  certificate  to  the  effect  that  he  is  authorized  to  pilot  any 
ship  or  ships  belonging  to  the  same  owner,  and  of  a  draught  of  water  not 
greater  than  such  draught  as  may  be  specified  in  the  certificate  within 
the  limits  aforesaid  ;  and  the  saiu  certificate  shall  remain  in  force  for 
such  time  as  the  Board  of  Trade  directs,  and  shall  enable  the  master 
cr  mate  therein  named  to  conduct  the  ship  or  ships  therein  specified 
within  the  limits  therein  described  to  the  same  extent  as  if  the  last 
preceding  section  had  not  been  passed,  but  not  further  or  otherwise  ; 
and  every  such  master  or  mate  shall,  upon  applying  for  such  certifi- 
cate or  for  any  renewal  thereof,  pay  to  the  Board  of  Trade  or  as  it 
directs  such  fees  not  exceeding  the  fees  payable  on  an  examination 
for  a  master's  certificate  of  competency  under  the  third  part  of  this 
act  as  the  Board  of  Trade  directs ;  and  such  fees  shall  be  applied  in 
the  same  manner  in  which  the  fees  payable  on  such  last-mentioned 
examination  are  made  applicable. 


Rights,  Privileges,  and  Remuneration  of  Pilots  (General).  Rights,  P™1- 

Rein  i/ iteration 

CCCLVI.  If  any  boat  or  ship,  having  a  qualified  pilot  on  board,       of  Pilot* 
leads  any  ship  which  has  not  a  qualified  pjlot  on  board  when  such 
last-mentioned  ship  cannot  from  particular  circumstances  be  boarded,  Qualified  pilot 
the  pilot  so  leading  such  last-mentioned  ship  shall  be  entitled  to  the  JJenenfitieS 
full  pilotage  for  the  distance  run  as  if  he  had  actually  been  on  board  to  pilotage. 
and  had  charge  of  such  ship. 

CCCLVII.  No  pilot,  except  under  circumstances  of  unavoidable  Allowance  to 
necessity,  shall  without  his  consent  be  taken  to  sea  or  beyond  the  qualified  pilot 
limits  for  which  he  is  licensed  in  anv  ship  whatever;  and  everv  pilot 

-          .  /.  *       •  i    i  i  •  -•*'*. 

so  taken  under  circumstances  of  unavoidable  necessity  or  without  his 
consent  shall  be  entitled,  over  and  above  his  pilotage,  to  the  sum  of 
ten  shillings  and  sixpence  a  day,  to  be  computed  from  and  inclusive 
of  the  day  on  which  such  ship  passes  the  limit  to  which  he  was 
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rate. 


Penalty  on 
maki 
draught     ship 
or  falsifying 
marks. 


StaT  iiot  to'su- 
p'ersede  unqua- 
lified  pilot. 


Penalty  on  un- 


engaged  to  pilot  her  up  to  and  inclusive  of  the  day  of  his  being* 
returned  in  the  said  ship  to  the  place  where  he  was  taken  on  board, 
or  up  to  and  inclusive  of  such  day  as  will  allow  him,  if  discharged 
from  the  ship,  sufficient  time  to  return  thereto;  and  in  such  last- 
mentioned  case  he  shall  be  entitled  to  his  reasonable  travelling* 
expenses. 

Penalty  on  qua-  CCCLVIII.  Any  qualified  pilot  demanding  or  receiving1,  and  also 
lifted  pilot  re-  any  master  offering  or  paying  to  any  pilot,  any  other  rate  in  respect 
offerin|  improper  of  pilotage  services,  whether  greater  or  less,  than  the  rate  for  the  time 
being  demandable  by  law,  shall  for  each  offence  incur  a  penalty  not 
exceeding  ten  pounds. 

CCCLIX.  If  any  master,  on  being  requested  by  any  qualified  pilot 
navmgthe  charge  of  his  ship  to  declare  her  draught  of  water,  refuses 
to  do  so,  or  himself  makes  or  is  privy  to  any  other  person  making  a 
false  declaration  to  such  pilot  as  to  such  draught,  he  shall  incur  a 
penalty  for  every  such  offence  not  exceeding  double  the  amount  of 
pilotage  which  would  have  been  payable  to  the  pilot  making  such 
request;  and  if  any  master  or  other  person  interested  in  a  ship 
makes  or  is  privy  to  any  other  person  making  any  fraudulent  altera- 
tion in  the  marks  on  the  stern  or  stem  post  of  such  ship,  denoting 
her  draught  of  water,  the  offender  shall  incur  a  penalty  not  exceeding 
h've  hundred  pounds. 

CCCLX.  A  qualified  pilot  may  supersede  an  unqualified  pilot,  but 
it  shall  be  lawful  for  the  master  to  pay  to  such  unqualified  pilot  a 
proportionate  sum  for  his  services,  and  to  deduct  the  same  from  the 
charge  of  the  qualified  pilot  ;  and  in  case  of  dispute  the  pilotage 
authority  by  whom  the  qualified  pilot  is  licensed  shall  determine  the 
proportionate  sums  to  which  each  party  is  entitled. 

CCCLX1.  An  unqualified  pilot  assuming  or  continuing  in  the 
charge  of  any  ship  after  a  qualified  pilot  has  offered  to  take  charge  of 
her,  or  using  a  licence  which  he  is  not  entitled  to  use  for  the  purpose 
of  making  himself  appear  to  be  a  qualified  pilot,  shall  for  each  offence 
incur  a  penalty  not  exceeding  fifty  pounds. 

CCCLXII.  An  unqualified  pilot  may,  within  any  pilotage  district, 
without  subjecting  himself  or  his  employer  to  any  penalty,  take  charge 
as  pilots.  of  a  ship  as  pilot  under  the  following  circumstances;  (that  is  to  say,) 

When  no  qualified  pilot  has  offered  to  take  charge  of  such  ship,  "or 

made  a  signal  for  that  purpose  ;  or 

When  a  ship  is  in  distress  or  under  circumstances  making  it  neces- 
sary for  the  master  to  avail  himself  of  the  best  assistance  which 
can  be  found  at  the  time  ; 

For  the  purpose  of  changing  the  moorings  of  any  ship  in  port,  or  of 
taking  her  into  or  out  of  any  dock,  in  cases  where  such  act  can 
be  done  by  an  unqualified  pilot,  without  infringing  the  regula- 
tions of  the  port  or  any  orders  which  the  harbour  master  is  legally 
empowered  to  give. 

Liability  for  and  CCCLXII1.  The  following  persons  shall  be  liable  to  pay  pilotage 
^ues  ^or  anv  ^P  ^or  wmcn  the  services  of  a  qualified  pilot  are  ob- 
tained ;  (that  is  to  say,)  the  owner  or  master,  or  such  consignees  or 
agents  thereof  as  have  paid  or  made  themselves  liable  to  pay  any  other 
charge  on  account  of  such  ship  in  the  port  of  her  arrival  or  discharge 
as  to  pilotage  inwards,  and  in  the  port  from  which  she  clears  out  as 
to  pilotage  outwards  ;  and  in  default  of  payment  such  pilotage  dues 
may  be  recovered  in  the  same  manner  as  penalties  of  the  like  amount 
may  be  recovered  by  virtue  of  this  Act  ;  but  such  recovery  shall  not 
take  place  until  a  previous  demand  thereof  has  been  made'in  writing- 
and  the  dues  so  demanded  have  remained  unpaid  for  seven  days  after 
the  time  of  such  demand  being  made. 

CCCLXIV.  Every  consignee  and  agent  (not  being  the  owner  or 
master)  hereby  made  liable  for  the  payment  of  pilotage  dues  in  respect 
paid  by  them.       of  any  ship  may,  out  of  any  monies  in  his  hands  received  on  account 


Occasions  on 


Power  for  con- 
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of  such  ship  or  belonging-  to  the  owner  thereof,  retain  the  amount  of 
all  clues  so  paid  by  him,  together  with  any  reasonable  expenses  he  may 
have  incurred  by  reason  of  such  payment  or  liability. 


Offences  of  Pilots  ( General).  Offences  of 

CCCLXV.  If  any  qualified  pilot  commits  any  of  the  following 
offences  ;  (that  is  to  say),  _  SSSftJd  5*: 

(1.)  Keeps  himself,  or  is  interested  in  keeping1  by  any  agent,  ser-  Exercisin 
vant  or  other  person,  any  public  house  or  place  of  'public  enter-  tain'Trad"!  f*' 
tainment,  or  sells  or  is  interested  in  selling  any  wine,  spirituous 
liquors,  tobacco,  or  tea; 
(*2.)  Commits  any  fraud  or  other  offence  against  the  revenues  of  Offending 

customs  or  excise  or  the  laws  relating  thereto  ; 

(3.)  Is  in  any  way  directly  or  indirectly  concerned  in  any  corrupt  Guilty  of  corrupt 
practices  relating  to  ships,  their  tackle,  furniture,  cargoes,  crews  Practices5 
or  passengers,  or  to  persons  in  distress  at  sea  or  by  shipwreck,  or 
to  their  monies,  goods,  or  chattels ; 

(4.)  Lends  his  licence  ;  JSJ1!*  u~ 

(5.)  Acts  as  pilot  whilst  suspended  ;  Acting  when 

(6.)  Acts  as  pilot  when  in  a  state  of  intoxication ;  suspended; 

(7.)  Employs  or  causes  to  be  employed  on  board  any  ship  of  which  £J|JJf.wh 
he  has  the  charge  any  boat,  anchor,  cable,  or  other  store,  matter,  unnecessarily 
or  thing  beyond  what  is  necessary  for  the  service  of  such  ship,  causing  expense ; 
with  the  intent  to  enhance  the  expenses  of  pilotage  for  his  own 
gain  or  for  the  gain  of  any  other  person  ; 

(8.)  Refuses  or  wilfully  delays,  when  not  prevented  by  illness  or  Declining  to  go 
other  reasonable  cause,  to'  take  charge  of  any  ship  within  the  off; 
limits  of  his  licence  upon  the  signal  for  a  pilot  being  made  by 
such  ship,  or  upon  being  required  to  do  so  by  the  master,  owner, 
agent,  or  consignee  thereof,  or  by  any  officer  of  the  pilotage  autho- 
rity by  whom  such  pilot  is  licensed,  or  by  any  principal  officer 
of  customs ; 

(9.)  Unnecessarily  cuts  or  slips  or  causes  to  be  cut  or  slipped  anv  Unnecessarily 
cable  belonging'  to  any  ship';  '  -«S£f*- 

(10.)  Refuses,  on  the  request  of  the  master,  to  conduct  the  ship  Refusing  to 
of  which  he  has  the  charge  into  any  port  or  place  into  which  he  c°nd.uct  6hiP into 
is  qualified  to  conduct  the  same,  except  on  reasonable  ground  of  po 
danger  to  the  ship ; 

(11.)  Quits  the   ship  of  which    he   has  the   charge,  without  the  Quitting  ship, 
consent  of  the  master,  before  the  service  for  which  he  was  hired 
has  been  performed ; 

He  shall  for  each  offence,  in  addition  to  any  liability  for  damages 
at  the  suit  of  the  person  aggrieved,  incur  a  penalty  not  exceeding 
one  hundred  pounds,  and  be  liable  to  suspension  or  dismissal  by  the 
pilotage  authority  by  whom  he  is  licensed ;  arid  every  person  who 
procures,  abets,  or  connives  at  the  commission  of  any  such  offence 
shall  likewise,  in  addition  to  any  such  liability  for  damages  as  afore- 
said, incur  a  penalty  not  exceeding  one  hundred  pounds,  and,  if  a 
qualified  pilot,  shall  be  liable  to  suspension  or  dismissal  by  the  pilotage 
authority  by  whom  he  is  licensed. 

CCCLXV  I.  If  any  pilot,  when  in  charge  of  any  ship,  by  wilful  Penalty  on  pilot 
breach  of  duty  or  by  neglect  of  duty,  or  by  reason  of  drunkenness,  shipiff^of 
does  any  act  tending  to  the  immediate  loss,  destruction  or  serious  limb, 
damage  of  such  ship,  or  tending  immediately  to  endanger  the  life  or 
limb  of  any  person  on  board  such  ship;  or  if  any  pilot,  by  wilful 
breach  of  duty  or  by  neglect  of  duty,  or  by  reason  of  drunkenness, 
refuses  or  omits  to  do  any  lawful  act  proper  and  requisite  to  be  done 
by  him   for  preserving  such  ship  from  loss,  destruction,  or  serious 
damage,  or  for  preserving  any  person  belonging  to  or  on  board  of  such 
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ship  from  danger  to  life  or  limb  ;  the  pilot  so  offending  shall  for  each 
such  offence  be  deemed  guilty  of  a  misdemeanor,  and,  if  a  qualified 
pilot,  also  be  liable  to  suspension  and  dismissal  by  the  authority  by 
which  he  is  licensed. 

Penalty  on  pilot       CCCLXVII.  If  any  person,  by  wilful  mirepresentation  of   cir- 

in  charge  of  a     cumstances  upon  which  the  safety  of  a  ship  may  depend,  obtains  or 

ship  doing  her      en(jeavours  to  obtain  the  charge  of  such  ship,  such  person,  and  every 

other  person  procuring,  abetting,  or  conniving  at  the  commission  of 

such  offence,  shall,  in  addition  to  any  liability  for  damages  at  the 

suit  of  the  party   aggrieved,  incur  a  penalty  not  exceeding  one 

hundred  pounds  ;  and,  if  the  offender  is  a  qualified  pilot,  he  shall  also 

be  liable  to  suspension  or  dismissal  by  the  pilotage  authority  by  which 

he  is  licensed. 

General  Poner  General  Power  of  Trinity  House. 

°f 

TrinityHous*.       CCCLXVIII.  The  Trinity  House  may  in  exercise  of  the  general 

Power  of  Trinity  power  herein-before  given  to  all  pilotage  authorities  of  doing  certain 

House  to  alter     things  in  relation  to  pilotage  matters,  alter  such  of  the  provisions 

regulations.         herein-after  contained  as  are  expressed  to  be  subject  to  alteration  by 

them  in  the  same  manner  and  to  the  same  extent  as  they  might  have 

altered  the  same  if  such  provisions  had  been  contained  in  any  previous 

Act  of  parliament  instead  of  in  this  Act. 


Sub-Commit-  Sub- Commissioners  and  Pilots  (Trinity  Ho?ise). 

sioners  and 

.  £*to£      v       CCCLXIX.  The  Trinity   House  shall  continue  to  appoint  sub- 
>mt!L_  °*      commissioners,  not  being  more  than  five    nor  less  than  three  in 
Power  of  Trinity  number,  for  the  purpose  of  examining  pilots  in  all  districts  in  which 
sub-commit0"1*  tnev  nave  ^een  use(^  to  make  sucn  appointments,  and  may,  with  the 
sioners.  consent  of  her  Majesty  in  council,  but  not  otherwise,  appoint  like 

sub-commissioners  for  any  other  district  in  which  no  particular  pro- 
vision is  made  by  any  Act  of  Parliament  or  charter  for  the  appoint- 
ment of  pilots ;  but  no  pilotage  district  already  under  the  authority  of 
any  sub-commissioners  appointed  by  the  Trinity  House  shall  be 
extended,  except  with  such  consent  as  aforesaid,  and  no  sub-commis- 
sioners so  appointed  shall  be  deemed  to  be  pilotage  authorities  within 
the  meaning  of  this  Act. 

Trinity  House  to      CCCLXX.  The  Trinity  House  shall  continue,  after  due  examina- 

VcTact^ithin       ti°n  ^y  themselves    or    their  sub-commissioners,    to    appoint  and 

certain  limits,      license  under  their  common  seal  pilots  for  the  purpose  of  conducting 

ships  within  the  limits  following,  or  any  portion  of  such  limits  ;  (that 

is  to  say,) 

(1.)  "  The  London  District,"  comprising  the  waters  of  the  Thames 
and  Medway  as  high  as  London  Bridge  and  Rochester  Bridge 
respectively,  and  also  the  seas  and  channels  leading  thereto  or 
therefrom  as  far  as  Orfordness  to  the  north  and  Dungeness 
to  the  south  ;  so,  nevertheless,  that  no  pilot  shall  be  hereafter 
licensed  to  conduct  ships  both  above  and  below  Gravesend : 
(2.)  "  The  English  Channel  Districts,"  comprising  the  seas  between 

Dungeness  and  the  Isle  of  Wight : 

(3.)  "The  Trinity  House  Outport  Districts,"  comprising  any 
Pilotage  district  for  the  appointment  of  pilots  within  which  no 
particular  provision  is  made  by  any  Act  of  parliament  or 
charter. 

Publication  of  CCCLXXI.  Subject  to  any  alteration  to  be  made  by  the  Trinity 
Sf0p5otebCethee8  Hou?e>  the.  names  of  all  pilots  licensed  by  the  Trinity  House  shall  be 
Trinity  House!  published  in  manner  following ;  (that  is  to  say,) 
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(1.)  The  Trinity  House  shall  at  their  house  in  London  fix  up  a 
notice  specifying  the  name  and  usual  place  of  abode  of  every 
pilot  so  licensed,  and  the  limits  within  which  he  is  licensee! 
to  act  : 

(•2.)  The  Trinity  House  shall  transmit  a  cop}'  of  such  notice  to  the 
commissioners  of  customs  in  London,  and  to  the  principal 
officers  of  customs  resident  at  all  ports  within  the  limits  for 
which  such  pilot  is  licensed  ;  and  such  notice  shall  be  posted 
up  by  the  commissioners  at  the  Custom-house  in  London,  and 
by  such  officers  at  the  Custom-houses  of  the  ports  at  which  they 
are  respectively  resident. 

CCCLXXII.  Subject  to  any  alteration  to  be  made  by  the  Trinity  Bonds  to  be 
House,  every  Trinity  House  pilot  on  his  appointment  shall  execute  a  given. 
bond  for  one  hundred  pounds  conditioned  tor  the  due  observance  on 
his  part  of  the  regulations  and  bye-laws  of  the  Trinity  House  ;  such 
bond  to  be  free  from  stamp  duty  and  from  any  other  charge  except 
the  actual  expense  for  preparing  the  same. 

CCCLXXIII.  No  qualified  pilot  who  has  executed  such  bond  as  is  Liability  limited. 
herein-before  mentioned  shall  be  liable  for  neglect  or  want  of  skill 
beyond  its  penalty  and  the  amount  of  pilotage  payable  to  him  in 
respect  of  the  voyage  on  which  he  is  engaged. 

CCCLXXIV.  Subject  to  any  alteration  to  be  made  by  the  Trinity  Continuance  and 
House,  no  license  granted  by  them  shall  continue  in  force  beyond  the  [^nTes  °f 
thirty-first  day  of  January  next  ensuing  the  date  of  such  licence,  but 
the  same  may,  upon  the  application  of  the  pilot  holding  such  licence, 
be  renewed  on  such  thirty-first  day  of  January  in  every  year,  or  any 
subsequent  day,  by  endorsement  under  the  hand  of  the  secretary  of 
the  Trinity  House,  or  such  other  person  as  may  be  appointed  by  them 
for  that  purpose. 

CCCLXXV.  The  Trinity  House  shall  have  power  to  revoke  or  Power  to  revok« 
suspend  the  licence  of  any  pilot  appointed  by  them,  in  such  manner  a.nd  suspend 
and  at  such  time  as  they  Think  fit. 


Compulsory  Pilotage  (Trinity  House). 

(Trinity  House). 

CCCLXXVI.  Subject  to  any  alteration  to  be  made  by  the  Trinity  Penalt~ 
House,  and  to  the  exemptions   herein-after  contained,  the  pilotage  masters  of  ships 
districts  of  the  Trinity  House  within  which  the  employment  of  pilots  ^J^K^r 
is  compulsory  are  the  London  district,  and  the  Trinity  House  outport  acting  as  pilot* 
districts,   as   herein-before  defined  ;    and  the  master   of  every  ship 
navigating  within  any  part  of  such  district  or  districts,  who,  after  a 
qualified  pilot  has  offered  to  take  charge  of  such  ship,  or  has  made 
a  signal  for  that  purpose,  either  himself  pilots  such  ship  without 
possessing  a  certificate  enabling  him  so  to  do,  or  employs  or  continues 
to  employ  an  unqualified  person  to  pilot  her,  shall  for  every  such 
offence,  in  addition  to  the   penalty   herein-before  specified,   if    the 
Trinity  House  certify  in  writing  under  their  common  seal  that  the 
prosecutor  is  to  be  at  liberty  to  proceed  for  the  recovery  of  such  addi- 
tional penalty,  incur  an  additional  penalty  not  exceeding  five  pounds 
for  every  fifty  tons  burden  of  such  ship. 

CCCLXXVII.  Subject  to  any  alteration  to  be  made  by  the  Trinity  Trinity  House 
House,  a  sufficient  number  of  qualified  pilots  shall  always  be  ready  to  ao^for^acon*" 
take  charge  of  ships  coming  from  the  westward  past  Dungeness  ;  and  stant  supply  of 
the  Trinity  House  shall,  by  bye-law  to  be  made  in  the  same  manner 
as  other  bye-laws  made  under  the  powers  herein  contained,  make  such 
regulations  with  respect  to  the  pilots  under  their  control  as  may  be 
necessary  in  order  to  provide  for  an  unintermitted  supply  of  qualified 
pilots  for  such  ships,  and  to  insure  their  constant  attendance  upon 
and  due  performance  of  their  duty  both  by  night  and  day,  whether  by 
cruizing  between  the  South  Foreland  and  Dungeness,  or  by  going  off 
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from  shore  upon  signals  made  for  the  purpose,  or  by  both  of  such 
means,  or  by  any  other  means,  and  whether  in  rotation  or  otherwise, 
as  the  Trinity  House  think  fit. 

s^jp  commg  past  CCCLXXVlII.  Subject  to  any  alteration  to  be  made  by  the 
nolThavfn?  Trinity  House,  every  master  of  any  ship  coming  from  the  westward, 
pilot  on  board,  to  nod  bound  to  any  place  in  the  rivers  Thames  and  Medway  (unless 
qualified  pilot  s^e  naa  a  qualified  pilot  on  board  or  is  exempted  from  compulsory 
who  offers.  pilotage),  shall,  on  the  arrival  of  such  ship  off  Dunereness,  and  thence- 

forth until  she  has  passed  the  south  buoy  of  the  Brake,  or  a  line  to 
be  drawn  from  Sandown  Castle  to  the  said  buoy,  or  until  a  qualified 
pilot  has  come  on  board,  display  and  keep  flying  the  usual  signal  for 
a  pilot;  and  if  any  qualified  pilot  is  within  hail,  or  is  approaching  and 
within  half  a  mile,  and  has  the  proper  distinguishing  flag  flying  in  his 
boat,  such  master  shall,  by  heaving-to  in  proper  time  or  shortening 
sail,  or  by  any  practicable  means  consistent  with  the  safety  of  his 
ship,  faciiitate^such  pilot  getting  on  board,  and  shall  give  the  charge 
of  piloting  his  ship  to  such  pilot ;  or  if  there  are  two  or  more  of  such 
pilots  offering  at  the  same  time,  to  such  one  of  them  as  may,  accord- 
Penalty  on  ing  to  the  regulations  for  the  time  being  in  force,  be  entitled  or 
masters  failing  required  to  take  such  charge  ;  and  if  any  such  master  fails  to  display 
Biguai  for  pilot.  or  keep  flying  the  usual  signal  for  a  pilot  in  manner  herein-before 
required,  or  to  facilitate  any  such  qualified  pilot  as  aforesaid  getting 
on  board  as  herein-before  required,  or  to  give  the  charge  of  piloting 
his  ship  to  such  pilot  as  herein-before  mentioned  in  that  behalf,  he 
shall  incur  a  penalty  not  exceeding  double  the  sum  which  might  have 
been  demanded  for  "the  pilotage  of  his  ship  ;  such  penalty  to  be  paid 
to  the  Trinity  House,  and  to  be  carried  to  the  account  of  the  Trinity 
House  Pilot 'Fund. 

Exemptions  CCCLXXIX.  The  following  ships,  when  not  carrying  passengers, 

from  compulsory  p}ian  be  exempted  from  compulsory  pilotage  in  the  London  district, 
and  in  the  Trinity  House  outport  districts ;  (that  is  to  say,) 

(1.)  Ships  employed  in  the  coasting  trade  of  the  United  Kingdom  : 

(2.)  Ships  of  not  more  than  sixty  tons  burden  : 

(3.)  Ships  trading  to  Boulogne  or  to  any  place  in  Europe  north  of 

Boulogne : 

(4.)  Ships  from  Guernsey,  Jersey,  Alderney,  Sark,  or  Man,  which 

are  wholly  laden  with  stone  being  the  produce  of  those  islands : 

(5.)  Ships  navigating  within  the  limits  of  the  port  to  which  they 

belong  : 

(6.)  Ships  passing  through  the  limits  of  any  pilotage  district,  on 
their  voyages  between  two  places  both  situate  out  of  such 
limits,  and  not  being  bound  to  any  place  within  such  limits 
nor  anchoring  therein. 


Rateg  Oj  Kates  of  Pilotage  (Trinity  House}. 

Pilotage. 

CCCLXXX.  Subject  to  any  alteration  to  be  made  by  the  Trinity 

Rates  of  pilotage.  House,  there  shall  continue  to  be  paid  to  all  Trinity  House  pilots,  in 

respect  of  their  pilotage  services,  such  dues  as  are  immediately  before 

the  time  when  this   Act  comes  into  operation  payable  to   them  in 

respect  of  such  services. 

^jjjjentof  CCCLXXXI    Subject  to  any  alteration  to  be  made  by  the  Trinity 

fromaforeign        House,  and  notwithstanding  anything  herein-before  contained,  there 
ships  trading       shall  be  paid   in  respect   of  ail   foreign  ships  trading'  to  and  from 
Londo?6   *ke  Port  °^  London,  and  not  exempted  from  pilotage,  the  following 
pilotage  dues;  that  is  to  say,  as  to  ships  inwards,  the  full  amount 
of  dues  for  the  distance  piloted,  and  as  to  ships  outwards,  the  full 
amount  of  dues   for   the    distance  required    by  law;    and  payment 
of  such  pilotage  dues  shall  be  made  to  the  collector  of  customs  in 
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the  port  of  London  by  some  one  or  more  of  the  following-  persona, 
that  is  to  say,  the  master  or  other  person  having-  the  charge  of 
siu-h  ship,  or  the  consignees  or  agents  thereof,  who  have  paid  or 
made  themselves  liable  to  pay  any  other  charge  for  such  ship  in  the 
said  port  of  London;  and  such  pilotage  may  be  recovered  in  the 
saint"  manner  as  other  pilotage  dues  are  herein-before  declared  to  be 
recoverable. 

CCCLXXXII.  Subject  to  any  alteration  to  be  made  by  the  Trinity  Certificate  of 


House,  the  said  collector  of  customs  shall,  on  receiving  any  PJJJJJ6"*  ofte 
pilotage  dues  in  respect  of  foreign  ships,  give  to  the  person  paying  giv°enfe 
the  same  a  receipt  in  writing  ;  and  no  officer  of  customs  in  the 
port  of  London  shall  grant  a  clearance  or  transire  for  any  such 
foreign  ship  as  aforesaid,  without  the  production  of  such  receipt  ; 
and  if  any  such  ship  attempts  to  go  to  sea  without  such  clearance 
or  transire,  any  such  officer  may  detain  her  until  the  said  receipt  is 
produced. 

CCCLXXXIII.    Subject   to    any  alteration  to  be    made  by  the  Application  of 
Trinity   House,  the  said   collector  shall  pay  over  to  the    Trinity 
House  the  pilotage  dues  received  by  him  in  respect  of  any  foreign 
ship  ;    and  the  Trinity    House  shall  apply  the  same  in  manner 
following  : 

In  the  first  place,  in  paying  to  any  pilot,  who  may  bring  sufficient 
proof  of  his  having  had  the  charge  of  such  ship,  such  dues  as 
would  have  been  payable  to  him  for  such  pilotage  service  if  the 
ship  had  been  a  British  ship,  after  deducting  therefrom  the 
poundage  due  to  the  Trinity  House  : 

In  the  second  place,  in  paying  to  any  unlicensed  person,  who  may 
bring  sufficient  proof  of  his  having,  in  the  absence  of  a  licensed 
pilot,  had  the  charge  of  such  ship,  such  amount  as  the  Trinity 
House  may  think  proper,  not  exceeding  the  amount  which  would 
under  similar  circumstances  have  been  payable  to  a  licensed 
pilot,  after  deducting-  poundage  : 
And  lastly,  shall  pay  over  to  the  Trinity  House  Pilots'  Fund  the 

residue,  together  with  all  poundag-e  deducted  as  aforesaid. 
CCCLXXX1  V.  Whenever  any  difference  arises  between  the  master  Settlement  of 
and  the  qualified  pilot  of  any  ship  trading  to  or  from  the  port  of  dru 
London  as  to  her  draught  of  water,  the  Trinity  House  shall,  upon  ship. 
application  by  either  party,  made,  in  case  of  a  ship  inward  bound, 
within  twelve  hours  after  her  arrival  or  at  some  time  before  she 
begins  to  discharge  her  cargo,  and  in  the  case  of  a  ship  outward 
bound,  before  she  quits  her  moorings,  appoint  some  proper  officer  who 
shall  measure  the  ship,  and   settle  the  difference  accordingly  :  and 
there  shall  be  paid  to  the  officer  measuring  such  ship,  by  the  party 
against  whom  he  decides,  the  following  sums  ;  (that  is  to  say,)  one 
guinea  if  the  ship  be  below,  and  half  a  guinea  if  the  ship  be  above 
the  entrance  of  tne  London  Docks  at  Wapping. 


Pilot  Fund  (Trinity  House).  pilot  Fnnd 

CCCLXXXV.  Subject  to  any  alteration  to  be  made  by  the  Trinity          _  °" 
House,  there  shall  continue  to  be  paid  to  them,  and  carried  over  to  Payments  to  be 
the  Trinity  House  Pilot  Fund,  the  sums  of  money  following  ;  (that  is 
to  say,) 

(1.)  A  poundage  of  sixpence    in    the  pound,  upon  the  pilotage 

earnings  of  all  pilots  licensed  by  the  Trinity  House : 
(2.)  A  sum  of  three  pounds  three  shillings  to  be  paid  on  the  first 
day  of  January  in  every  year  by  every  person  licensed  by 
the  Trinity  House  to  act  "as"  pilot  in  any  district  not  under  the 
superintendence  of  sub  commissioners,  or  in  any  part  of  such 
district : 


cxx  Appendix. 

*And  any  qualified  pilot  giving  a  false  account  of  his  earnings,  or 
making  default  in  payment  of  any  sum  due  from  him  under  this 
section,  shall  forfeit  double  the  amount  payable,  and  shall  further 
be  liable,  at  the  discretion  of  the  Trinity  House,  to  suspension  or 
dismissal. 

Application  of  CCCLXXXVI.  Subject  to  any  prior  charges  that  may  be  subsist- 
ing thereon  by  virtue  of  any  act  or  acts  of  parliament  or  otherwise, 
the  said  Trinity  House  Pilot  Fund  shall  be  chargeable  in  the  first 
instance  with  such  expenses  as  the  Trinity  House  may  duly  incur  in 
performance  of  their  duties  in  respect  of  pilots  and  pilotage,  and 
after  payment  thereof  shall,  subject  to  any  alteration  to  be  made  by 
the  Trinity  House,  be  administered  by  the  Trinity  House  for  the 
benefit  of  such  pilots,  licensed  by  them  after  the  first  day  of  October, 
one  thousand  eight  hundred  and  fifty-three,  as  are  incapacitated  for 
the  performance  of  their  duty  by  reason  of  age,  infirmity,  or  accident, 
or  of  the  widows  and  children  of  pilots  so  licensed,  or  of  such  incapa- 
citated pilots  only. 


Appointment  of  Appointment  of  Sub- Commissioners  by  Trinity  Houses  of  Hull  and 
sub- commit-  Newcastle. 

sionerts  oy 
Trinity  Houses 

of  HUH  and        CCCLXXXVI  I.   The  two  Corporations  of  the  Trinity  Houses  of 
the  Ports  of   Hull  and   Newcastle   shall  continue    to    appoint  sub- 
Power  to  Trinity  commissioners,  not  being  more  than  seven   nor  less  than  three  in 
Sid" Newcastle  to  number,  for  the  purpose  of  examining  pilots  in  all  districts  in  which 
appoint  sub-corn-  they  have  been  used  to  make  such   appointments,  and   may,  with 
missioners.          |;ne  consent  of  Her  Majesty  in  council,  but  not  otherwise,  appoint 
like  sub-commissioners   for    any   other   district  situate  within  their 
respective  jurisdictions ;   but  no  pilotage  district  already  under  the 
authority  of  any  sub-commissioners  appointed  by  either  of  the  said 
corporations  shall  be   extended,  except  with  such  consent  as  afore- 
said ;   and  no   sub-commissioners  appointed   or   to  be  appointed  by 
the  Trinity  Houses  of  Hull  and  JNewcastle  shall  be  deemed  to  be 
pilotage  authorities  within  the  meaning  of  this  Act,  nor  shall  any 
thing  in  this  Act  contained  be  held  to  confer  upon  the  commissioners 
for  regulating  the  pilotage  of  the  port  of  Kingston-upon-Hull  and  of 
the  river  Humber,  any  jurisdiction  of  a  different  nature  or  character 
from  that  which  they  have  heretofore  exercised. 


Savin  of  Saving  of  Owners'  and  Masters'  Rights. 

Owners'  and 

Master*'  CCCLXXXVIII.  No  owner  or  master  of  any  ship  shall  be  answer- 

able to  any  person  whatever  for  any  loss  or  damage  occasioned  by- 
Limitation  of  the  fault  or  incapacity  of  any  qualified  pilot,  acting  in  charge  of  such 
where^iiotage  2  shiP>  witmn  anv  district  where  the  employment  of  such  pilot  is  com- 
compuisory.  pulsory  by  law. 
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PART  VI. 


LIGHTHOUSES. 


Management  of  Lighthouses.  Management  of 

Litjhthoute*. 

CCCLXXXIX.    Subject  to  the  provisions  herein-after  contained,          t — 
and  subject  also  to  any  powers  or  rights  now  lawfully  enjoyed  or  lig^thouTe^  ° 
exercised  by  any  person  or  body  of  persons  having-  by  law  or  usage  buoys,  and ' 
authority  over  local  lighthouses,  buoys,  or  beacons,  herein-after  termed  SlSty'House111 
"  local  authorities,"  the  superintendence  and  management  of  all  light-  Commissioners' 
houses,  buoys,  and  beacons  shall  be  vested  in  the  following  bodies ;  of  Northern 

»  Lighthouses,  and 
(that  IS  tO  say,)  Port  of  Dublin 


ignt- 
Port 

In  Scotland  and  the  adjacent  seas  and  islands,  and  in  the  Isle  of  of  Dublin 
Man,  in  the  Commissioners  of  Northern  Lighthouses  hereinafter  CorP°ration 
mentioned  : 
In  Ireland  and  the  adjacent  seas  and  islands,  in  the  Port  of  Dublin 

Corporation  : 

And,  subject  to  the  provisions  herein-after  contained,  the  said  Trinity- 
House  commissioners  and  corporation  (herein-after  termed  general 
lighthouse  authorities)  shall  respectively  continue  to  hold  and  main- 
tain all  property  now  vested  in  them  in  that  behalf,  in  the  same 
manner  and  for  the  same  purposes  as  they  have  hitherto  held  and 
maintained  the  same. 

CCCXC.  The  persons  holding  the  following  offices  shall  be  a  body  incorporation  of 
corporate  under  the  name  of  the  Commissioners  of  Northern  Light-  onJorttem*™ 
houses  ;  (that  is  to  say,)  Lighthouses. 

(1.)  The  lord-advocate  and  the  solicitor- general  for  Scotland ; 
(2.)  The  lords  provosts  of  Edinburgh  and  Glasgow,  and  the  pro- 
vosts of  the  cities  of  Aberdeen,  Inverness,  and  Cainpbeltown  ; 
(3.)  The  eldest  bailies  of  Edinburgh  and  Glasgow  ; 
(4.)  The  sheriffs  of  the  counties  of  Edinburgh,  Lanark,  Renfrew, 
Bute,  Argyle,  Inverness,  Ross,  Orkney,   Caithness,  Aberdeen, 
Ayr,  Fife,  Forfar,  Wigton,   Sutherland,  Kincardine,  Kirkcud- 
bright, and  Elgin  ; 

And  shall  have  a  common  seal ;  and  any  five  of  such  commissioners 
shall  constitute  a  quorum,  and  shall  have  power  to  do  all  such  matters 
and  things  as  mig'ht  be  done  by  the  whole  body  of  commissioners. 

CCCXCI.  In  addition  to  the  persons  above-mentioned,  it  shall  be  Power  to  elect 
lawful  for  the  said  commissioners  at  any  time  after  this  Act  comes  merubenT^ 
into  operation  to  elect  the  provost  or  chief  magistrate  of  any  royal  or 
parliamentary  burgh  on  or  near  any  part  of  the  coasts  of  Scotland 
and  the  sheriff  of  any  county  abutting  on  such  coasts. 

CCCXCII.  The  Trinity   House,   their  engineers,  workmen,   and  Trinity  House 
servants,  may  at  all  times  enter  any  lighthouses  within  the  jurisdic-  HgYtXSfin 
tion  of  the  said  commissioners  or  corporation  to  view  the  condition  Scotland  and 
thereof  or  otherwise  for  the  purposes  of  this  Act.  Ireland. 

CCCXCIII.  The  Board  of  Trade  may,  upon  complaint  to  the  effect  Board  ofTrade 
that  any  lighthouse,  buoy,  or  beacon,  under  the  management  of  anv  may  aM?oi.nt 

f   .1  •  y  i    v    ii  i_  i:  i  persons  to  inspect 

of  the  said  general  lighthouse  authorities,  or  any  work  connected  lighthouses,  &c. 
therewith,  is  inefficient  or  improperly  managed  or  unnecessary,  au- 
thorize persons  to  inspect  the  same;  and  every  person  so  authorized 
may  inspect  the  same  accordingly,  and  make  sucn  inquiries  in  respect 
thereof,  and  of  the  management  'thereof,  as  he  may  think  n't;  and  all 
officers  and  others  having  the  care  of  such  lighthouses,  buoys,  or 
beacons,  or  concerned  in  the  management  thereof,  shall  furnish  all 
such  information  and  explanations  in  relation  thereto  as  he  may  re- 
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quire :  and  the  said  general  lighthouse  authorities  and  their  respec- 
tive officers  shall  at  all  times  give  to  the  Board  of  Trade  all  such 
returns,  explanations,  or  information,  in  relation  to  the  lighthouses, 
buoys,  or  beacons,  within  their  jurisdiction,  and  the  management 
thereof,  as  such  board  may  from  time  to  time  require. 

Power  to  general      CCCXCIV.  Each  of  the  said  general  lighthouse  authorities,  upon 
lighthouse  giving  due  notice   of  their  intention,   shall   have  power,  with  the 

control  ufcal0  sanction  of  the  Board  of  Trade,  to  compel  any  local  authority  having 
authorities.  jurisdiction  in  the  matter  of  lighthouses,  buoys,  or  beacons,  at  any 
place  situate  within  the  jurisdiction  of  such  general  lighthouse  autho- 
rity, to  lay  down  buoys,  or  to  remove  or  discontinue  any  existing 
lighthouse  or  beacon,  or  to  make  any  variation  in  the  character  of* 
any  lighthouse,  or  in  the  mode  of  exhibiting  lights  therein ;  and  no 
such  local  authority  as  aforesaid  shall  erect  any  new  lighthouse,  or 
remove  or  discontinue  any  lighthouse,  or  vary  the  character  of  any 
lighthouse,  or  the  mode  of  exhibiting  lights  therein,  without  the 
sanction  of  the  general  lighthouse  authority  within  whose  jurisdiction 
the  same  is  situate. 

in  case  of  default      CCCXCV.  If  any  local  authority,  having  power  to  erect,  maintain, 
by  local  bodies     or  place  any  local  lighthouse,  buoy,  or  beacon,  at  any  place  within 
niaalbegt^an°sUSeS  ^e  jurisdiction  of  one  of  the  said  general  lighthouse  authorities  fails 
fferred  to  general  so  to  do,  or  fails  to  obey  any  direction  given  by  such  authority  under 
lighthouse          the  last  preceding  section,  her  Majesty  may,  upon  application  from 
such  general  lighthouse  authority,  by  order  in  council  direct  that  such 
power  as  aforesaid  shall  be  transferred  to  such  last-mentioned  autho- 
rity ;  and  such  power,  together  with  all  powers  of  levying  and  receiving 
dues  in  respect  of  such  lighthouse,  buoy,  or  beacon,  shall  thereupon 
become  vested  in  such  last-mentioned  authority ;  and  such  lighthouse, 
with  its  appurtenances,  and  also  such  buoy  or  beacon,  and  all  dues 
leviable  in  respect  thereof,  shall  thenceforth  be  subject  in  all  respects 
to  the  same  regulations  as  other  lighthouses  and  light  dues,  buoys  and 
beacons  provided  for  by  this  Act. 


Light  Dues. 

Light  Duet. 

Dues  tobetevied.  CCCXCVI.  Subject  to  any  alterations  to  be  made  under  the  powers 
hereinafter  contained,  the  said  general  lighthouse  authorities  shall, 
in  respect  of  the  existing  lighthouses,  buoys,  or  beacons,  within  their 
respective  jurisdictions,  continue  to  levy  dues,  hereinafter  called  light 
dues,  after  the  rate  at  which  the  same  are  levied  at  the  time  when 
this  Act  comes  into  operation  ;  and  such  light  dues  shall  be  payable 
in  respect  of  all  ships  whatever,  except  ships  belonging  to  her  Majesty, 
and  ships  hereby  exempted  from  payment  thereof. 
*«  i™  CCCXCVII.  Her  Majesty  may,  by  and  with  the  advice  of  her  privy 

LjlCnt  C1U6S  tO  DG  »i       /•  •  •  i  1-1  /«       i  i  n  i  •       *^ 

subject  to  revi-     council,  from  time  to  time  reduce  all  or  any  of  the  dues  for  the  time 

sion  by  her         being  payable  in  respect  of  existing  or  future  lighthouses,  buoys,  or 

counciif11  beacons,  for  the  time  being  under  the  management  of  the  said  general 

lighthouse  authorities ;   and  may  also,  by  and  with  the  like  advice, 

from  time  to  time  increase  or  vary  any  of  such  dues,  so  that  no  dues 

payable  in  respect  of  any  lighthouse,  buoy,  or  beacon  existing  at  the 

time  when  this  Act  comes  into  operation  are  made  to  exceed  the 

amount  which  has  at  any  period  previous  to  such  time  been  received 

in  respect  thereof,  or  to  which  the  said  dues  might  during  any  part  of 

such  period  as  last  aforesaid  lawfully  have  been'raised. 

Powers  of  general  CCCXCVIII.  Each  of  the  said  general  lighthouse  authorities  shall 
lighthouse autho-  have  power,  with  the  consent  of  her  Majesty  in  council,  to  do  any  of 
ritte{a*£*}terwld  the  following  things;  (that  is  to  say), 

To  exempt  any  ships  or  any  classes  of  ships  from  the  payment  of 
light  dues  receivable  by  such  authority,  and  to  annex  any  terms 
or  conditions  to  such  exemptions  j 
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To  alter  the  times,  places,  and  modes  at  and  in  which  the  light 

dues  receivable  by  such  authority  are  payable ; 
To  substitute  any  other  dues  or  class  of  dues,  whether  by  way  of 

annual  payment  or  otherwise,  in  respect  of  any  ships  or  classes 

of  ships,  for  the  dues  payable  to  such  authority  for  the  time 

being. 

CCCXCIX.  Tables  of  all  light  dues,  and  a  copy  of  the  regulations  Publication  of 
for  the  time  being  in  force  in  respect  thereof,  shall  be  posted  up  at  d.ues  and  reguia- 
all  Custom-houses  within  the  United  Kingdom  ;   and  each  of  the  said  tlons' 
general  lighthouse  authorities  shall  from  time  to  time,  as  occasion 
requires,  furnish  copies  of  such  tables  and  regulations  to  the  com- 
missioners  of  customs  in    London,   and  to  the  principal  officers  of 
customs  resident  at  all  places   where    light  dues   are  collected  on 
account  of  such  lighthouse  authority  ;  and  such  copies  shall  be  posted 
up  by  the  commissioners  at  the  Custom-house  in  London,  and  by  such 
officers  at  the  Custom-houses  of  the  places  at  which  they  are  respec- 
tively resident. 

CCCC.  A  receipt  for  light  dues  shall  be  given  by  the  person  ap-  ^j^0^]^ 
pointed  to  collect  the  same  to  every  person  paying'the  same,  and  no  production  of" 
officer  of  customs  at  any  port  where  light  dues  are  payable  in  respect  receipt  for  light 
of  any  ship  shall  grant  a  clearance  or  transire  for  any  such  ship,  unless  ducs> 
the  receipt  for  the  same  is  produced  to  him. 

CCCCI.  If  the  owner  or  master  of  any  ship  fails  on  demand  of  the  Power  of  distress 
authorized  collector  to  pay  the  light  dues  due  in  respect  thereof,  it tor  hght  dues* 
shall  be  lawful  for  such  collector,  in  addition  to  any  other  remedy 
which  he  or  the  authority  by  whom  he  is  appointed  is  entitled  to  use, 
to  enter  upon  such  ship,  and  distrain  the  goods,  guns,  tackle,  or  any 
other  thing  of  or  belonging  to  or  on  board  such  ship,  and  to  detain 
such  distress  until  the  said  light  dues  are  paid ;  and  if  payment  of  the 
same  is  not  made  within  the  period  of  three  days  next  ensuing  such 
distress,  he  may,  at  any  time  during  the  continuance  of  such  non- 
payment, cause  the  same  to  be  appraised  by  two  sufficient  persons  or 
sworn  appraisers,  and  thereupon  sell  the  same,  and  apply  the  proceeds 
in  payment  of  the  light  dues  due,  together  with  reasonable  expenses 
incurred  by  him  under  this  section,  paying  the  surplus  (if  any)  on 
demand  to  the  said  owner  or  master. 

CCCCI  I.  Every  person  appointed  to  collect  light  dues  by  any  of  the  Light  dues,  how 
said  general  lighthouse  authorities  shall  collect  all  light  dues  payable  ^n^accountecT 
at  the  port  or  place  at  which  he  is  so  appointed,  whether  the  same  be  ?«£. 
collected  on  account  of  such  last-mentioned  authority  or  of  the  other 
general  lighthouse  authorities,  and  shall  pay  over  to  the  general  light- 
house authority  by  whom  he  was  appointed,  or  as  it  directs,  the  whole 
amount  of  light  dues  received  by  him  ;  and  the  authority  so  receiving 
the  same  shall  keep  accounts  thereof,  and  shall  cause  the  same  to  be 
remitted  to  her  Majesty's  paymaster-general  in  such  manner  as  the 
Board  of  Trade  directs. 

CCCCIII.  All  light  dues  coming  to  the  hands  of  any  of  the  said  Application  of 
general  lighthouse  "authorities  under  this  Act  shall  be  carried  to  the  li?ht  dlles- 
account  of  the  mercantile  marine  fund  herein-after  mentioned,  and 
shall  be  dealt  with  in  manner  herein-after  prescribed. 


Constriction  of  a/id  Dues  for  New  Lighthouses.  xe>v  Lighthouse. 

CCCCI  V.  Each  of  the  said  general  lighthouse  authorities  shall  have  LTe'au.hoHHe 
power,  within  its  jurisdiction,  to  execute  the  following  works  and  do  to  erect,  place, 
the  following  things  ;  (that  is  to  say,)  houses^Ss'" 

(1).  To  erect  or  place  new  lighthouses,  with  all  requisite  work*,  J^"3' 
roads,  and  appurtenances,  or  alter  or  remove  any  existing  light- 
houses : 
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(2.)  To  erect  or  place  any  new  buoys  or  beacons,  or  alter  or  remove 

any  existing  buoys  or  beacons  : 

(3.)  To  take  and  purchase  any  land  which  may  be  necessary  for 
the  above  purposes,  or  for  the  maintenance  of  the  works  or  the 
residence  of  the  light  keepers  : 
(4.)  To  vary  the  character  of  any  lighthouse  or  the  mode  of  exhi- 

biting lights  therein  : 
(5.)  To  sell  any  land  belonging  to  it  : 

But  the  exercise  of  the  above  power  shall,  in  the  case  of  the  said  com- 
missioners and  corporation,  be  subject  to  the  restrictions  herein-after 
contained. 
This  power,  in  the      CCCCV.  Previously  to  undertaking  any  such  work  as  aforesaid, 

case  ot  the  com-    .,  .  -,  *•  •  xi  r.         -L    11 

missioners  and    the  said  commissioners  or  corporation,  as  the  case  may  be,   shall 

corporation,  to  be  forward  a  notice  specifying  fully  the  nature  of  the  work  proposed  to 

vai^TrinUy™"  be  undertaken  by  them,  and  their  reasons  for  undertaking  the  same, 

House,  with  ap-   to  the  Trinity  House,  who  shall  take  the  proposed  scheme  into  their 

peal  to  Board  of  consideration,  and  notify  to   the  said  commissioners  or  corporation 

their  approval  or  rejection  thereof  with  or   without   moditications  ; 

but  no  such  notification  shall  be  binding  on  the  said  commissioners 

or  corporation  until  the  same  has  been  sanctioned  by  the  Board  of 

Trade  in  manner  herein-after  mentioned  ;  and  at  any  time  previous  to 

such  sanction  being  given,  the  said  commissioners  or  corporation  may 

forward  to  the  Trinity  House  and  the  Board  of  Trade,  or  either  of 

them,  any  objections  to,  or  observations  upon,  or  suggestions  in  respect 

of  such  notification. 

Sanction  of  Board  CCCCVI.  In  order  to  obtain  such  sanction  as  aforesaid,  the  Trinity 
of  Trade,  how  to  Jj0use  shall  forward  a  copy  of  their  notification,  accompanied  by 
copies  of  all  communications  that  have  passed  between  the  Trinity- 
House  and  the  said  commissioners  or  corporation,  to  the  Board  of 
Trade  ;  and  such  board  shall  have  power  to  give  any  directions  they 
may  think  fit  in  relation  to  the  matters  submitted  to  them,  by  grant- 
ing or  withholding  their  sanction,  either  wholly  or  partially,  and 
either  with  or  without  modification. 

Trinity  House  to      CCCCVII.  The  Trinity  House  shall  forthwith  communicate  the 
inform  lighthouse  directions  given  by  the   Board  of  Trade  in  relation  to  the  matters 

authorities  oi  «  •  i  i  •  -I  ••  -  t  M-*  •  i 

decision  of  Board  aforesaid  to  the  said  commissioners  or  corporation,  and  the  said  com- 
of  Trade.  missioners  or  corporation  shall,  upon  the  receipt  of  such  directions,  be 

bound  to  act  in  conformity  therewith,  and  to  do  or  forbear  doing  any- 

thing thereby  directed  to  be  done  or  forborne. 

Power  to  Trinity      CCCCVI1I.  The  Trinity  House  shall  have  power  to  direct  the  said 
House,  with  sane-  commissioners  and  corporation,  or  either  of  them,  to  execute  the  fol- 

lowing  works  ;  (that  is  to  say,) 


execution  of  (1.)  To  continue  any  existing  lighthouses,  buoys,  or  beacons  : 

missiomjrs°aM         (2<)  ^°  erect  or  place  anv  new  lighthouses,  buoys,  or  beacons,  or 
corporation.  alter  or  remove  any  existing  lighthouses,  buoys,  or  beacons  : 

(3.)  To  vary  the  character  of  any  lighthouse,  or  the  mode  of  exhi- 

biting lights  therein  : 

But  no  such  direction  shall  be  issued  to  the  said  commissioners  or  cor- 
poration until  the  issue  thereof  has  been  sanctioned  by  the  Board  of 
Trade  ;  such  sanction  to  be  obtained  by  the  Trinity  House  in  manner 
therein-after  mentioned. 

Sanction  of  CCCCIX.  Previously  to  issuing  any  such  directions  as  aforesaid, 

how^ote"    '    tne  Trinity  House  shall  make  an  application  to  the  Board  of  Trade, 

obtained.  stating  fully  the  nature  of  the  work  to  which  such  directions  relate 

and  their  reasons  for  directing  the  same  ;  and  shall  at  the  same  time 

give  notice  to  the  said  commissioners  or  corporation  respectively  of 

such  their  application,  by  causing  written  notice  of  the  said  applica- 

tion and  a  copy  of  the  proposed  directions  to  be  left  at  or  sent  to  the 

office  of  the  said  commisioners  in  Edinburgh,  or  the  office  of  the  said 

corporation  in  Dublin,  as  the  case  may  be  ;  and  opportunity  shall  be 
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afforded  to  the  said  commissioners  or  corporation  to  submit  any  obser- 
vations they  may  see  lit  to  make  with  respect  to  such  application  to 
the  Trinity  House  and  the  Board  of  Trade  ;  and  if  thereupon  the  said 
Trinity  House  adhere  to  their  said  directions,  and  if  the  Board  of 
Trade  concur  therein,  and  if  such  adherence  and  concurrence  is  duly 
notified  to  the  said  commissioners  or  corporation,  it  shall  be  their  duty 
within  a  reasonable  time  after  such  notification  is  made  to  carry  the 
said  directions  into  effect. 

CCCCX.  Upon  the  completion  of  any  new  lighthouse,  buoy,  or  Her  Majesty 
beacon,  her  Majesty  may  by  order  in  council  fix  such  dues  in  respect  mftybyorderin 
thereof  to  be  paid  by  the  master  or  owner  of  every  ship  which  passes  to  bTtaken  "e 
the  same  or  derives  benefit  therefrom,  as  her  Majesty  may  deem  for  new  light- 
reasonable,  and  may  from  time  to  time  alter  the  amount  thereof;  and  houses' 
such  dues  shall  be  paid  and  collected  in  the  same  manner,  by  the 
same  means,  and  subject  to  the  same  conditions  in,  by,  and  subject  to 
which  the  light  dues  authorized  to  be  levied  by  this  Act  are  paid  and 
collected. 

CCCCX  I.  No  dues  for  any  lighthouse,  buoy,  or  beacon  to  be  erected  No  dues  to  be 
or  placed  in  or  near  the  islands  of  Guernsey,  Jersey,  Sark,  or  Alderney  chinne" islands 
shall  be  taken  in  the  said  islands  of  Guernsey  or  Jersey  without  the  without  consent 
consent  of  the  states  of  the  said  islands  respectively;  nor  shall  any  of  the  states,  and 
powers  her ein-before  given  to  the  Trinity  House  in  respect  of  any  light-  exercised  therein 
nouse,  buoy,  or  beacon  erected  or  placed  in  the  island  of  Guernsey  or  but  by  order  iu 
Jersey,  or  hereafter  to  be  erected  or  placed  in  such  islands,  be  exer-  councih 
cised 'without  the  consent  of  her  Majesty  in  council. 

CCCCXII.  The  Lands  Clauses  Consolidation  Act,   1845,  and  the  incorporation  of 
Lands  Clauses  Consolidation  Act  (Scotland),  1845,  shall  be  incorpo- 
rated  in  this  Act,  and  shall  apply  to  all  lighthouses  to  be  constructed 
and  all  land  to  be  purchased  under  the  powers  thereof. 


Surrender  of  Local  Lighthouses. 

CCCCX  III.  Every  local  authority  holding  any  lighthouse,  buoy,  or    Surrender  of 
beacon  at  any  place  within  the  jurisdiction  of  any  of  the  said  general     Loc£*u^ht~ 
lighthouse  authorities  may,  if  they  think  tit,  surrender  or  sell  the  same 
to  such  general  lighthouse  authority,  and  such  authority  may,  with  Local  light- 
the  consent  of  the  Board  of  Trade,  accept  or  purchase  the  same,  the  su^ndTredto 
purchase  money  (if  any)  to  be  paid  out  of  the  said  mercantile  marine  general  light- 
fund  ;  and  thereupon  such  lighthouse  and  its  appurtenances,  or  such  J1.0"8 
buoy  or  beacon,  as  the  case  may  be,  shall  become  vested  in  such  1€ 
authority  ;  and  such  authority  shall  be  entitled  to  receive  all  dues  law- 
fully payable  in  respect  thereof  at  the  time  of  such  surrender  or  sale, 
or,  if  her  Majesty  by  order  in  council  so  directs,  such  dues  as  might 
be  fixed  and  made  payable  if  the  same  were  a  new  lighthouse,  buoy, 
or  beacon  ;  and  such  lighthouse,   buoy,  or  beacon,  and  the  dues  pay- 
able in  respect  thereof,  shall,  after  such  surrender  or  sale,  be  subject  in 
all  respects  to  the  same  regulations  as  other  lighthouses  and  light  dues, 
buoys,  and  beacons  provided  for  by  this  Act. 


Damage  to  Lights,  Buoys,  and  Beacons.  Damage  to 

Lights,  Buoys, 

CCCCXIV.  If  any  person  wilfully  or  negligently  commits  any  of    and ^<mt' 
the  following  offences,  (that  is  to  say,)  Penalty  for 

(1.)  Injures  any  lighthouse  or  the  lights  exhibited  therein,  or  any  S^S 
buoy  or  beacon  ;  beacons. 

(2.)  Removes,  alters,  or  destroys  any  light  ship,  buoy,  or  beacon ; 
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(3.)  Rides  by,  makes  fast  to,  or  runs  foul  of  any  light  ship  or 

buoy ; 

He  shall  in  addition  to  the  expenses  of  making-  good  any  damage  so 
occasioned,  incur  a  penalty  not  exceeding  fifty  pounds. 


Prevention  of 

False  Lights. 


Prevention  of  False  Lights. 


fase  Hghts.; 


General  Kght-  CCCCXV.  Whenever  any  fire  or  light  is  burnt  or  exhibited  at  such 
^nise  authorities  place  or  in  such  manner  as  to  be  liable  to  be  mistaken  for  a  light  pro- 
ceeding  from  a  lighthouse,  it  shall  be  lawful  for  the  general  light- 
house authority  within  whose  jurisdiction  such  place  is  situate,  to 
serve  a  notice  upon  the  owner  of  the  place  where  the  fire  or  light  is  burnt 
or  exhibited,  or  on  the  person  having  the  charge  of  such  fire  or  light, 
either  personally  or  by  delivery  at  the  place  of  abode  of  such  owner 
or  person,  or  by  affixing  the  same  in  some  conspicuous  spot  near  to 
such  fire  or  light,  and  by  such  notice  to  direct  such  owner  or  person, 
within  a  reasonable  time  to  be  therein  specified,  to  take  effectual  means 
for  the  extinguishing  or  effectually  screening  such  existing  light,  and 
for  preventing  for  the  future  any  similar  fire  or  light  ;  and  any  owner 
or  person  disobeying  such  notice  shall  be  deemed  guilty  of  a  common 
nuisance,  and  in  addition  to  any  other  penalties  or  liabilities  of  any 
kind  thereby  incurred,  shall  incur  a  penalty  not  exceeding  one  hun- 
dred pounds.  • 

CCCCXVI.  If  any  owner  or  person  served  with  such  notice  as 
aforesaid  neglects  for  a  period  of  seven  days  to  extinguish  or  effec- 
tually screen  the  fire  or  light  therein  mentioned,  it  shall"  be  lawful  for 
the  general  lighthouse  authority  within  whose  jurisdiction  the  same 
may  be,  by  their  servants  or'  workmen,  to  enter  upon  the  place 
whereon  the  same  may  be,  and  forthwith  to  extinguish  such  fire  or 
light,  doing  no  unnecessary  damag'e  ;  and  all  expenses  incurred  by 
such  authority  in  such  extinction  may  be  recovered  from  such  person 
or  owner  as  aforesaid  in  the  same  way  as  penalties  are  hereby  directed 
to  be  recoverable. 


If  not  obeyed 
they  may  abate 
such  lights. 


PART  VII. 


Mercantile 
Marine  Fund. 

Sums  to  be 
carried  to  mer- 
cantile marine 
fund. 


MERCANTILE    MARINE    FUND. 

CCCCXVI  I.   The  following  sums  shall  be  carried  to  a  common 
fund,  to  be  entitled  the   "  Mercantile   Marine    Fund ;"    (that  is  to 

saJ>) 

(1.)  All   fees  and  other  sums   (other  than  fines  and   forfeitures) 

received  by  the  Board  of  Trade  under  the  provisions  of  the 

third  and  fourth  parts  of  this  Act : 
(2.)  All  light  dues  or  other  sums  received  by  or  accruing  to  the 

Trinity  House,  the   Commissioners  of   Northern    Lig'hthouses, 

and  the  Port  of  Dublin  Corporation,  under  the  sixth  part  of  this 

Act: 
(3.)  All  rates  and  monies  received  by  the  Trinity  House  under  the 

local  Act  of  the  seventh  year  of  her  present  Majesty,  chapter 

fifty-seven,  for  the  regulation  of  lastage  and  ballastage  in  the 

river  Thames : 
(4.)  All  fees  and  other  sums  mentioned  in  the  table  marked  V.  in  the 

schedule  hereto  which  are  received  by  receivers  appointed  under 

the  eighth  part  of  this  Act : 
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And  an  account  of  the  said  fund,  intituled  "  The  Mercantile  Marine 
Fund  Account,"  shall  be  kept  with  her  Majesty's  paymaster-general. 

CCCCXVIII.  Subject  to  any  prior  charges  that  may  be  subsisting-  Application  of 
thereon  by  virtue  of  any  Act  or  Acts  of  Parliament  or  otherwise,  the  n?erc?ntjjle  ma" 
said  fund  shall  be  chargeable  with  the  following  expenses  ;  (that  is  to  ™ 
say,) 

(I.)  The  salaries  and  other  expenses  connected  with  the  local 
marine  boards,  the  examinations,  and  the  shipping  offices,  pro- 
vided for  by  the  third  part  of  this  Act : 

(2.)  The  salaries  of  surveyors  and  other  expenses  connected  with 
the  survey  of  passenger  steam  ships  provided  for  by  the  fourth 
part  of  this  Act : 

(3.)  All  expenses  incurred  by  the  general  lighthouse  authorities 
aforesaid  in  the  works  and  services  of  lighthouses,  buoys  and 
beacons  provided  for  by  the  sixth  part  of  this  Act,  or  'in  the 
execution  of  any  works  necessary  or  expedient  for  the  purpose 
of  permanently  reducing  the  expense  of  such  works  and 
services : 
(4.)  All  expenses  incurred  by  the  Trinity  House  in  respect  of  lastage 

and  ballastage  in  the  river  Thames  : 

(5.)  Such  expenses  for  establishing  and  maintaining  on  the  coasts 
of  the  United  Kingdom  proper  life-boats,  with  the  necessary 
crews  and  equipments,  and  for  affording  assistance  towards  the 
preservation  of  life  and  property  in  cases  of  shipwreck  and 
distress  at  sea,  and  for  rewarding  the  preservation  of  life  in 
such  case  as  the  Board  of  Trade  directs : 

(6.)  Any  expenses  incurred  in  carrying  into  effect  the  provisions 
with  regard  to  receivers  and  the  performance  of  their  duties 
contained  in  the  eighth  part  of  this  Act : 
(7.)  Any  expenses  which  by  this  or  any  other  Act  of  Parliament  are 

specially  charged  thereon  : 

And  shall,  save  as  hereinafter  mentioned,  be  applicable  to  no  other 
purpose  whatever. 

CCCCXIX.  The  said  rates  and  monies  received  by  the  Trinity  Application  of 
House  under  the  said  local  Act  of  the  seventh  year  of  her  present  baiiastage  rates. 
Majesty,  chapter  fifty-seven,  shall,  subject  to  tlie  payment  of  such 
proportion  of  any  prior  charges  subsisting  on  the  mercantile  marine 
fund  as  may  in  the  opinion  of  the  Board  of  Trade,  be  fairly  charge- 
able thereon,  and  to  the  powers  of  raising  money  upon  the  credit  of 
the  said  fund  herein  contained,  be  applicable  only  to  services  per- 
formed for  the  purpose  of  supplying  ballast  to  or  for  providing  for  the 
safety  or  convenience  of  such  ships  as  navig-ate  the  said  river  Thames, 
and  the  seas  and  channels  leading  thereto  between  Orfordness  on  the 
north,  and  Dungeness  on  the  south  :  provided  that  if,  in  addition  to 
the  duties  performed  in  consideration  of  the  said  ballastage  rates 
under  the  said  local  Act,  the  Trinity  House,  at  the  request  or  with 
the  consent  of  the  owners  or  masters  of  or  agents  for  any  ships,  under- 
take to  place  ballast  on  board  thereof,  or  to  unload'  ballast  there- 
from, they  shall  be  entitled  to  charge  for  such  additional  duties  such 
reasonable  additional  rate  per  ton  for  ballast  so  placed  on  board  or 
unladen  as  her  Majesty  by  order  in  council  from  time  to  time 
approves. 

CCCCXX.  Her  Majesty  may  from  time  to  time,  by  and  with  the  Establishments 
advice  of  her  privy  council,  lix  the  establishments  to'  be  maintained  anVSifas'ta868 
by  each  of  the  saiol  general  lighthouse  authorities,  on  account  of  the  chai^ed^VfJnd 
services  of  lighthouses,  buoys,  and  beacons,  and  also  as  regards  the  tote  fixed  by  her 
Trinity  House  on  account  of  the  service  of  lastage  and  ballastage  in  y  in 

the  river  Thames,  or  the  annual  or  other  sums  to  be  paid  out  of  the 
said  fund,  in  respect  of  such  establishments ;  and  if  it  appears  that 
any  part  of  the  establishments  of  the  said  lighthouse  authorities  is 
maintained  for. the  purposes  of  such  duties  and  also  for  other  pur- 
poses, to  fix  and  from  time  to  time  after  the  portion  of  the  expense  of 
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allowance. 


expenses  to  be 
approved  by  the 

ade- 


sanctioned  by 
Board  of  Trade, 


of  ereSi 
repairing  light- 


expenses,  trea- 
•ury  may  ad- 

Dney* 


row  money  on 
the  credit  of  the 


Power  to  public 
works  loan  com- 

nnssioncrs  to 

advance  money 
on  the  credit  of 


such  establishments,  to  be  paid  out  of  the  said  fund  ;  and  no  increase 
of  any  establishment  or  part  of  an  establishment  so  fixed  shall  be 
made  without  the  consent  of  the  Board  of  Trade. 

CCOCXXL  The  said  general  lig-hthouse  authorities  may  from  time 
to  time,  with  the  sanction  of  the  Board  of  Trade,  grant  superannua- 
tions or  compensations  to  persons  whose  salaries  are  payable  out  of 
the  said  fund,  and  who  are  discharged  or  retire  ;  so  nevertheless  that 
no  superannuation  allowance  or  compensation  to  any  person  so  dis- 
charged or  retiring  shall  exceed  the  proportion  of  his  salary  which 
might  be  granted  to  a  person  in  the  public  civil  service,  under  the  Act 
of  the  fourth  and  fifth  years  of  King  William  the  Fourth,  chapter 
twenty-fourth,  or  under  any  other  Act  for  regulating  such  super- 
annuation allowances  or  compensations  for  the  time  being  in  force. 

CCCCXXII.  Each  of  the  said  general  lighthouse  authorities  shall 
from  time  to  time  submit  to  the  Board  of  Trade  estimates  of  all  ex- 
penses  to  be  incurred  by  them  in  respect  of  the  matters  aforesaid, 
other  than  the  establishment  expenses  for  the  time  being  allowed  by 
order  in  council  as  aforesaid  ;  and  shall  also,  whenever,  in  providing 
for  any  sudden  emergency,  it  is  necessary  to  incur  any  expense  with- 
out waiting  until  an  estimate  can  be  sanctioned,  as  soon  as  possible 
send  to  the  Board  of  Trade  a  full  account  of  such  expense  ;  and  the 
Board  of  Trade  shall  consider  and  may  approve  such  estimates  and 
accounts,  either  with  or  without  modification. 

CCCCXXIII.  No  expense  of  any  of  the  said  general  lighthouse 
authorities  in  respect  of  the  said  services  shall  be  paid  out  of  the  mer- 
candle  marine  fund,  or  allowed  in  account,  other  than  the  sums  so 
allowed  for  establishment  expenses  as  aforesaid,  or  included  in  esti- 
mates or  accounts  approved  by  the  Board  of  Trade. 

^CCCXXIV.  For  the  purpose  of  the  construction  and  repair  of 
lighthouses,  and  of  other  extraordinary  expenses  connected  with  the 
sa^  services,  the  treasury  are  authorized  from  time  to  time,  upon  the 
application  of  the  Board  of  Trade,  to  advance  out  of  the  growing 
produce  of  the  consolidated  fund  of  the  United  Kingdom  such  sums 
of  money,  upon  such  terms  and  at  such  rate  of  interest  as  they  think 
fit,  and  to  pay  the  same  into  the  mercantile  marine  fund  account,  so 
nevertheless  that  the  whole  sum  for  the  time  being  due  in  respect  of 
such  advances  shall  never  at  any  one  time  exceed  two  hundred 
thousand  pounds  ;  and  upon  any  advance  being  so  made  the  sum  so 
advanced  and  the  interest  shall  be  a  charge  on  the  mercantile  marine 
fund,  and  upon  the  dues,  rates,  fees,  and  payments  so  to  be  carried 
thereto  as  aforesaid  ;  and  the  Board  of  Trade  shall  make  such  pro- 
vision for  the  repayment  thereof  out  of  the  said  fund,  either  by  form- 
ing a  sinking  fund  or  otherwise,  as  the  treasury  may  require  ;  provided 
that  no  such  advance  shall  prevent  any  lawful  reduction  of  any  of  the 
said  dues,  rates,  fees,  or  payments,  if  such  reduction  be  assented  to  by 
the  treasury. 

CCCCXXV.  The  Board  of  Trade  may  also  for  the  purpose  last 

,,  .  •,  •,  •        «.t_  ^-i  •        jf      t          t 

aforesaid  raise  money  by  mortgaging  the  mercantile  marine  fund,  and 
the  several  dues,  rates,  fees,  and  payments  so  to  be  carried  thereto  as 
aforesaid,  or  any  of  them,  or  any  part  thereof,  to  any  person  or  body 
of  persons  ;  and  every  such  mortgage  shall  be  in  such  form,  and  under 
the  hand  and  seal  of  such  person  or  persons,  as  the  president  of  the 
said  board  for  the  time  being  may  direct  ;  and  no  person  or  body  of 
persons  lending  money  upon  any  such  mortgage  shall  be  bound  to  see 
to  the  purpose  for  which  the  same  is  raised,  or  to  the  mode  in  which  it 
is  applied. 

CCCCXX  VI.  The  public  works  loan  commissioners  may  also,  for 
^e  purp0se  iast  aforesaid,  advance  money  upon  mortgage  of  the  said 

*       *•«  •/•til  $1  /»  t 

mercantile  marine  fund,  and  the  several  dues,  rates,  fees,  and  pay- 
ments  so  to  be  carried  thereto  as  aforesaid,  or  any  of  them,  or  any 
part  thereof,  without  requiring  any  further  security  than  such  mort- 
gage as  aforesaid  ;  but  every  mortgage  so  made  to  the  said  public 
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works  loan  commissioners,  or  their  secretary  for  the  time  being-,  shall 
be  made  under  and  in  pursuance  of  the  Acts  of  Parliament  regu- 
lating- the  proceedings  of  the  said  public  works  loan  commissioners, 
anything-  herein  contained  to  the  contrary  notwithstanding :  pro- 
vided, that  no  advance  which  may  be  made  by  the  said  public  works 
loan  commissioners  shall  prevent  any  lawful  reduction  of  any  of  the 
said  dues,  rates,  fees,  or  payments,  if  such  reduction  is  assented  to  by 
tlif  said  public  works  loan  commissioners. 

CCCCXXVII.  Each  of  the   said  general  lighthouse   authorities  Lighthouse 
shall  account  to  the  Board  of  Trade  for  their  receipts  from  the  said  authorities  to 
light  dues  and  ballastnge  rates,  and  for  their  expenditure  as  regards  ^Tan^eVen 
expenses  paid  out  of  the  snid  fund,  in  such  form,  and  at  such  times,  ditimfto  Board" 
and  with  such  details,  explanations,  and  vouchers,  as  the  Board  of of  Trade. 
Trade  requires,  and  shall,  when  required  by  such  board,  permit  all 
books  of  accounts  kept  by  or  under  their  respective  direction  to  be 
inspected  and  examined  by  such  persons  as  the  said  board  appoints 
for  that  purpose. 

CCCCXXVIII.  The  Board  of  Trade  shall  render  to  the  commis-  Accounts  of  fund 
sioners  for  auditing  the  public  accounts  periodical  accounts  of  the 
whole  of  the  receipts  and  expenditure  of  the  mercantile  marine  fund,  of  audit, 
such  accounts  to  be  signed  and  declared  to  by  the  accountant 
appointed  by  the  Board  of  Trade  for  that  purpose ;  and  in  case  of 
default  it  shall  be  lawful  for  the  treasury  to  make  or  direct  such 
allowance  as  under  the  circumstances  of  the  case  they  may  think  lit 
in  respect  thereof. 

CCCCXXIX.  The  Board  of  Trade  shall,  as  soon  as  practicable  after  Accounts  to  ba 
the  meeting  of  parliament  in  every  year,  cause  the  account  of  the 
mercantile  marine  fund  for  the  then  preceding  year  to  be  laid  before 
both  houses  of  parliament. 

CCCCXXX.  All  lighthouses,  buoys,  beacons,  and  light  dues,  and  Property  used  for 
all  other  rates,  fees,  or  payments  accruing  to  or  forming  part  of  the  Sie.tpuI1?losesdof 
said  fund,  and  all  premises  or  property  belonging  to  or  occupied  by  vi.  of  Act  to  be 
any  of  the  said  g'eneral  lighthouse  authorities  or  the  Board  of  Trade,  exemP<-  from  ail 
which  are  used  or  applied  for  the  purposes  of  any  of  the  services  for  rates  and  taxes* 
which  such  dues,  rates,   fees,   and  payments  are  received,  and  all 
instruments  or  writings  used  by  or  under  the  direction  of  any  of  the 
said  general  lighthouse  authorities  or  the  Board  of  Trade  in  carrying 
on  the  said  services,  shall  be  exempted  from  all  public,  parochial,  and 
local  taxes,  duties,  and  rates  of  every  kind. 

CCCCXXX  I.  The  ships  belonging  to  or  used  by  any  of  the  said  Ships  of  light- 
general  lighthouse  authorities,  or  by  the  Board  of  Trade,  shall  be  pri-  }™nptfom"** 
vileged  to  enter,  resort  to,  and  use  any  harbours,  ports,  docks,  or  harbour  dues. 
piers  in  the  United  Kingdom,  without  payment  of  any  tolls,  dues,  or 
rates  of  any  kind. 


PART  VIII. 

WRECKS,    CASUALTIES.   AND   SALVAGE. 

Inquinet  into 

Wrecks. 
Inquiries  into  Wrecks.  Inquire  be 

instituted  in 

CCCCXXXII.  In  any  of  the  cases  following,  (that  is  to  say,)  cas*s  of  wreck 

Whenever  any  ship  is  lost,  abandoned,  or  materially  damaged  on  a" 
or  near  the'coasts  of  the  United  Kingdom ; 
3  D2 
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Whenever  any  ship  causes  loss  or  material  damage  to  any  other 

ship  on  or  near  such  coasts ; 
Whenever  by  reason  of  any  casualty  happening1  to  or  on  board  of 

any  ship  on  or  near  such  coast  loss  of  life  ensues  ; 
Whenever  any   such  loss,  abandonment,    damage,   or  casualty 
happens  elsewhere,  and  any  competent  witnesses  thereof  arrive 
or  are  found  at  any  place  in  the  United  Kingdom ; 
It  shall  be  lawful  for  the  inspecting  officer  of  the  coast  guard,  or  the 
principal  officer  of  customs  residing  at  or  near  the  place  where  such 
loss,  abandonment,  damage,  or  casualty  occurred,  if  the  same  occurred 
on  or  near  the  coasts  of  the  United  Kingdom,  but.  if  elsewhere,  at  or 
near  the  place  where  such  witnesses  as  aforesaid  arrived  or  are  found 
or  can  be  conveniently  examined,  or  for  any  other  person  appointed 
for  the  purpose  by  the  Board  of  Trade,  to  make  inquiry  respecting 
such  loss,  abandonment,  damage,  or  casualty;  and  he  shall  for  that 
purpose  have  all  the  powers  given  by  the  first  part  of  this  Act  to 
inspectors  appointed  by  the  said  board. 

Formal  investi-  CCCCXXXIII.  If  it  appears  to  such  officer  or  person  as  aforesaid, 
gatipn  before  either  upon  or  without  any  such  preliminary  inquiry  as  aforesaid,  that 
justices.  a  formal  investigation  is  requisite  or  expedient,  or  if  the  Board  of 

Trade  so  directs,  he  shall  apply  to  any  two  justices  or  to  a  stipendiary 
magistrate  to  hear  the  case  ;  and  such  justices  or  magistrate  shall 
thereupon  proceed  to  hear  and  try  the  same,  and  shall,  for  that  pur- 
pose, so  far  as  relates  to  the  summoning  of  parties,  compelling  the 
attendance  of  witnesses,  and  the  regulation  of  the  proceedings,  have 
the  same  powers  as  if  the  same  were  a  proceeding  relating  to  an 
offence  or  cause  of  complaint  upon  which  they  or  he  have  power  to 
make  a  summary  conviction  or  order,  or  as  near  thereto  as  circum- 
stances permit ;  and  it  shall  be  the  duty  of  such  officer  or  person  as 
aforesaid  to  superintend  the  management  of  the  case,  and  to  render 
such  assistance  to  the  said  justices  or  magistrate  as  is  in  his  power ; 
and,  upon  the  conclusion  of  the  case,  the  said  justices  or  magistrate 
shall  send  a  report  to  the  Board  of  Trade,  containing  a  full  statement 
of  the  case,  and  of  their  or  his  opinion  thereon,  accompanied  by  such 
report  of  or  extracts  from  the  evidence,  and  such  observations  (if  any) 
as  they  or  he  may  think  fit. 

Power  to  appoint  CCCCXXXIV.  In  cases  where  nautical  skill  and  knowledge  are 
nautical  as-  required,  the  Board  of  Trade  shall  have  the  power,  either  at  the  re- 
•essor.  quest  of  such  justices  or  magistrate,  or  at  its  own  discretion,  to 

appoint  some  person  of  nautical  skill  and  knowledge  to  act  as  assessor 
to  such  justices  or  magistrate  ;  and  such  assessor  shall,  upon  the  con- 
clusion of  the  ca?e,  either  sio-nify  his  concurrence  in  their  report  by 
signing  the  same,  or  if  he  dissents  therefrom,  shall  signify  such  dis- 
sent and  his  reasons  therefor  to  the  Board  of  Trade. 

stipendiary  CCCCXXXV.  In  places  where  there  is  a  local  marine  board,  and 

magistrate  to  be    where  a  stipendiary  magistrate  is  a  member  of  such  board,  all  such 
who^membS-     investigations  as  aforesaid  shall,  whenever  he  happens  to  be  present, 
of  local  marine     be  made  before  such  mag-istrate ;   and  there  shall  be  paid  to  such 
board,  and  to  be   magistrate,  in  respect  of  his  services  under  this  Act,  such  remunera- 
tion, whether  by  way  of  annual  increase  of  salary  or  otherwise,  as 
her  Majesty's  secretary  of  state  for  the  home  department,  with  the 
consent  of  the  Board  of  Trade,  may  direct ;  and  such  remuneration 
shall  be  paid  out  of  the  mercantile  marine  fund. 

Costs  of  such  CCCCXXXVI.  The  said  justices   or  magistrate  may  make  such 

investigations,  order  with  respect  to  the  costs  of  any  such  investigation  or  any  por- 
tion thereof  as  they  or  he  may  deem  just,  and  such  costs  shall  be  paid 
accordingly,  and  shall  be  recoverable  in  the  same  manner  as  other 
costs  incurred  in  summary  proceedings  before  them  or  him ;  and  the 
Board  of  Trade  may,  if  in  any  case  it  thinks  fit  so  to  do,  pay  the 
expense  of  any  such  investigation,  and  may  pay  to  such  assessor  as 
aforesaid  such  remuneration  as  it  thinks  fit. 
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CCCCXXXVII.  In  the  case  of  any  such  investigation  as  aforesaid  investigations 
to  be  held  in  Scotland,  the  Board  of  Trade  may,  if  it  so  thinks  fit,  in  Scotland, 
remit  rhe  same  Ui  the  lord  advocate,  to  be  prosecuted  in  such  manner 
a<  he  may  duvet,  and  in  case  he  so  requires,  with  the  assistance  of 
such  person  of  nautical  skill  and  knowledge  as  the  Board  of  Trade 
may  appoint  for  the  purpose. 

CCCCXXXVIII.  Such  justices  or  magistrate  as  aforesaid  may,  or  Master  or  mate 
in  Scotland  such  person  or  persons  as  is  or  are  directed  by  the  "lord  maj  £e  re(iuinrd 
advocate  to  conduct  the  investigation  may,  if  the?  or  he"  think  fit,  ficate  t^TSid 
require  any  master  or  mate  possessing  a  certificate  of  competency  or  »ntu  close  of 
service,  whose  conduct  is  called  in  question,  or  appears  to  them  or  inquiry- 
him  likely  to  be  called  in  question,  in  the  course  of  such  investigation, 
to  deliver  such  certificate  to  them  or  him,  and  they  or  he  shall  hold 
the  certificate  so  delivered  until  the  conclusion  of' the  investigation, 
and  shall  then  either  return  the  same  to  such  master  or  mate,  or,  if 
their  report  is  such  as  to  enable  the  Board  of  Trade  to  cancel  or 
suspend  such  certificate,  under  the  powers  given  to  such  board  by  the 
third  part  of  this  Act,  shall  forward  the  same  to  the  Board  of  Trade, 
to  be  dealt  with  as  such  board  thinks  fit ;  and  if  any  master  or  mate 
fails  so  to  deliver  his  certificate  when  so  required,  he  shall  incur  a 
penalty  not  exceeding  fifty  pounds. 


Appointment  and  Duties  of  Receivers.  Appointment 

and  Duties  qf 
Receiverg. 

CCCCXXXIX.  The  Board  of  Trade  shall,  throughout  the  United  Board  "oTrrade 
Kingdom,  have  the  general  superintendence  of  all  matters  relating  JJ^rec^uh*8 
to   wreck;    and  it  may  with  the  consent  of  the  commissioners  of  power  to' appoint 
her  Majesty's   treasury,  appoint  any  officer  of   customs  or    of  the  receivers- 
coast  guard,   or  any  officer  of  inland  revenue,  or  when  it  appears 
to  such  board  to   be  more  convenient,   any  other  person,  to    be  a 
receiver  of  wreck  in  any  district,  and  to  perform  such  duties  as  are 
hereinafter   mentioned, 'and  shall   give    due   notice  of    every    such 
appointment. 

CCCCXL.  ISTo  admiral,  vice-admiral,  or  other  person,  under  what-  Admiral  not  to 
ever  denomination,  exercising  Admiralty  jurisdiction,  shall,  as  such,  ^reck^6  with 
by  himself  or  his  agents,  receive,  take,  or  interfere  with  any  wreck, 
except  as  hereinafter  mentioned. 

CCCCXLI.  Whenever  any  ship  or  boat  is  stranded  or  in  distress,  Duty  of  receiver 
at  any  place  on  the  shore  of  the  sea,  or  of  any  tidal  water  within  the  yhe«  any  ship 
limits  of  the  United  Kingdom,  the  receiver  of  the  district  within  JSiStress.dec 
which  such  place  is  situate  shall,  upon  being  made  acquainted  with 
such  accident,  forthwith  proceed  to  such  place,  and  upon  his  arrival 
there  he  shall  take  the  command  of  all  persons  present,  and  assign 
such  duties  to  each  person,  and  issue  such  directions,  as  he  may  think 
fit,  with  a  view  to  trie  preservation  of  such  ship  or  boat,  and  the  lives 
of  the  persons  belonging  thereto,  and  the  cargo  and  apparel  thereof; 
and  if  any  person  wilfully  disobeys  such  directions,  he  shall  forfeit  a 
sum  not  exceeding  fifty  pounds ;   but  it  shall  not  be  lawful  for  such 
receiver  to  interfere  between  the  master  of  such  ship  or  boat  and  his 
crew  in  matters  relating  to  the  management  thereof,  unless  he  is  re- 
quested so  to  do  by  such  master. 

CCCCXLI1.  The  receiver  may,  with  a  view  to  such  preservation  powers  of  re_ 
as  aforesaid  of  the  ship  or  boat,  persons,  cargo,  and  apparel,  do  the  «eiver  in  case 
following  things  ;  (that  is  to  say,)  tS 

(].)  Summon  such  number  of  men  as  he  thinks  necessary  to  assist  boat, 
him: 

(2.)  Require  the  master  or  other  person  having  the  charge  of  any 
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All  articles 
washed  on  shore 
or  lost,  or  taken 
from  any  ship  or 
boat,  to  be  deli- 
vered to  the 
receiver. 


Power  of  re- 
ceiver to  suppress 
plunder  and 
d'surder  oj  force. 


Certain  officers 
to  exercise 
powers  of  re- 
ceiver in  hia 
absence. 


Power  in  ca»e 
of  a  ship  being 
in  distress  to 
pass  over  ad- 
joining lands 
with  carriages. 


ship  or  boat  near  at  hand,  to  give  such  aid  with  his  men,  ship 
or  boats  as  may  be  in  his  power  : 
(3.)  Demand  the  use  of  any  waggon,  cart,  or  horses,  that  may  be 

near  at  hand : 

And  any  person  refusing-,  without  reasonable  cause,  to  comply  with 
any  summons,  requisition,  or  demand  so  made  as  aforesaid,  shall,  for 
every  such  refusal,  incur  a  penalty  not  exceeding-  one  hundred 
pounds ;  but  no  person  shall  be  liable  to  pay  any  duty  of  assessed 
taxes  in  respect  or  any  such  waggon,  cart,  or  horses,  by  reason  of  the 
user  of  the  same  under  this  section. 

CCCCXLIII.  All  cargo  and  other  articles  belonging  to  such  ship 
or  boat  as  aforesaid,  that  may  be  washed  on  shore,  or  otherwise  be 
lost  or  taken  from  such  ship  or  boat,  shall  be  delivered  to  the 
receiver;  and  any  person,  whether  he  is  the  ownor  or  not,  who  secretes 
or  keeps  possession  of  any  such  cargo  or  article,  or  refuses  to  deliver 
the  same  to  the  receiver  or  to  any  person  authorized  by  him  to 
demand  the  same,  shall  incur  a  penalty  not  exceeding  one  hundred 
pounds;  and  it  shall  be  lawful  for  such  receiver  or  other  person,  as 
aforesaid,  to  take  such  cargo  or  article  by  force  from  the  person  so 
refusing  to  deliver  the  same. 

CCCCXLIV.  Whenever  any  such  accident  as  aforesaid  occurs  to 
any  ship  or  boat,  and  any  person  plunders,  creates  disorder,  or 
obstructs  the  preservation  of  such  ship,  boat,  lives,  or  cargo,  as  afore- 
said, it  shall  be  lawful  for  the  receiver  to  cause  such  person  to  be 
apprehended,  and  to  use  force  for  the  suppression  of  any  such  plun- 
dering, disorder,  or  obstruction  as  aforesaid,  with  power  to  command 
all  her  Majesty's  subjects  to  assist  him  in  the  use  of  such  force, 
and  if  any  person  is  killed,  maimed,  or  hurt,  by  reason  of  his  resist- 
ing the  receiver  in  the  execution  of  the  duties  hereby  committed  to 
him,  or  any  person  acting  under  his  orders,  such  receiver  or  other 
person  shall  be  freely  and  fully  indemnified  as  well  against  the  Queen's 
Majesty,  her  hfirs,  and  successors;  as  against  all  persons  so  killed, 
maimed,  or  hurt. 

CCCCXLV.  During  the  absence  of  the  receiver  from  the  place 
where  any  such  accident  as  aforesaid  occurs,  or  in  places  where  no 
receiver  has  been  appointed  under  this  Act,  the  following  officers 
in  succession,  each  in  the  absence  of  the  other,  in  the  order  in 
which  they  are  named ;  (that  is  to  say,)  any  principal  officer  of 
customs  or  of  the  coast  guard,  or  officer  of  inland  revenue,  and  also 
any  sheriff,  justice  of  the  peace,  commissioned  officer  on  full  pay 
in 'the  naval  service  of  her  Majesty,  or  commissioned  officer  on  full 
pay  in  the  military  service  of  her  Majesty,  may  do  all  matters  and 
things  hereby  authorized  to  be  done  by  the  receiver,  with  this 
exception,  that,  with  respect  to  any  goods  or  articles  belonging  to 
any  such  ship  or  boat,  the  delivery  up  of  which  to  the  receiver  is 
hereinbefore  required,  any  officer 'so  acting  shall  be  considered  as 
the  agent  of  the  receiver,  and  shall  place  the  same  in  the  custody  of 
the  receiver ;  and  no  person  so  acting  as  substitute  for  any  receiver 
shall  be  entitled  to  any  fees  payable  to  receivers,  or  be  deprived  by 
reason  of  his  so  acting  of  any  right  to  salvage  to  which  he  would 
otherwise  be  entitled. 

CCCCXLVI.  Whenever  any  such  accident  as  aforesaid  occurs  to 
any  ship  or  boat,  all  persons  mny,  for  the  purpose  of  rendering 
assistance  to  such  ship  or  boat,  or  saving  the  lives  of  the  persons 
on  board  the  same,  or  the  cargo  or  apparel  thereof,  unless  there  is 
some  public  road  equally  convenient,  pass  and  repass,  either  with 
or  without,  carriages  or  horses,  over  any  adjoining  lands,  without 
being  subject  to  interruption  by  the  owner  or  occupier,  so  that  they 
do  as  little  damage  as  possible,  and  may  also,  on  the  like  condition, 
deposit  on  such  lands  any  cargo  or  other  article  recovered  from  such 
ship  or  boat ;  and  all  damage  that  may  be  sustained  by  any  owner 
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or  occupier  in  consequence  of  any  such  passing1,  or  repassing,  or 
deposit  as  aforesaid,  shall  be  a  charge  on  the  ship,  boat,  cargo,  or 
articles  in  respect  of  or  by  which  such  damage  was  occasioned,  and 
shall,  in  default  of  payment,  be  recoverable  in  the  same  manner  as 
salvage  is  hereby  made  recoverable ;  and  the  amount  payable  in 
respect  thereof,  if  disputed,  shall  be  determined  in  the  same 'manner 
as  the  amonnt  of  salvage  is  hereby,  in  case  of  dispute,  directed  to  be 
determined. 

CCCCXLVII.  If  the  owner  or  occupier  of  any  land  over  which  any  Penalty  on 
person  is  hereby  authorized  to  pass  or  repass,  for  any  of  the  purposes  ^^er^of  land 
hereinbefore  mentioned,  does  any  of  the  following  things  ;  (that  is  to  refusing  to  allow 

gay  \  carriages,  &c.,  to 

(1.)  Impedes  or  hinders  any  such  person  from  so  passing  or  re-  faansj.°ver 
passing,  with  or  without  carriages,  horses,  and  servants,  by 
locking  his  gates,  refusing,  upon  request,  to  open  the  same,  or 
otherwise  however : 

(2.)  Impedes  or  hinders  the  deposit  of  any  cargo  or  other  article 
recovered  from  any  such  ship  or  boat,  as  hereinbefore 
mentioned : 

(3.)  Prevents  such  cargo  or  other  article  from  remaining  so  depo- 
sited for  a  reasonable  time,  until  the  same  can  be  removed  to 
a  safe  place  of  public  deposit : 

He  shall,  for  every  such  offence,  incur  a  penalty  not  exceeding  one 
hundred  pounds. 

CCCCXLVIII.  Any  receiver,  or  in  his  absence  any  justice  of  the  Power  of  receiver 
peace,   shall,  as  soon'  as  conveniently  may  be,  examine  upon  oath  |;°  ^s*"aut^n  wlth 
(which  oath  they  are  hereby  respectively  empowered  to  administer)  res^c^to'ships 
any  person  belonging  to  any  ship  which  may  be  or  may  have  been  in  distress. 
in  distress  on  the  coasts  of  the  United  Kingdom,  or  any  other  person 
who  may  be  able  to  give  any  account  thereof,  or  of  the  cargo  or 
stores  thereof,  as  to  the  following  matters ;  (that  is  to  say,) 
(1.)  The  name  and  description  of  the  ship  ; 
(2.)  The  name  of  the  master  and  of  the  owners ; 
(3.)  The  names  of  the  owners  of  the  cargo  ; 
(4.)  The  ports  or  places  from  and  to  which  the  ship  was  bound ; 
(5  )  The  occasion  of  the  distress  of  the  ship  ; 
(6.)  The  services  rendered  ; 

(7.)  Such  other  matters  or  circumstances  relating  to  such  ship,  or 
to  the  cargo  on  board  the  same,  as  the  receiver  or  justice  thinks 
necessary : 

And  such  receiver  or  justice  shall  take  the  examination  down  in 
writing,  and  shall  make  two  copies  of  the  same,  of  which  he  shall 
send  one  to  the  Board  of  Trade,  and  the  other  to  the  secretary  of  the 
committee  for  managing  the  affairs  of  Lloyd's  in  London,  and  such 
last-mentioned  copy  shall  be  placed  by  the  said  secretary  in  some 
conspicuous  situation  for  the  inspection  of  persons  desirous  of  examin- 
ing the  same ;  and  for  the  purposes  of  such  examination  everv  such 
receiver  or  justice  as  aforesaid  shall  have  all  the  powers  given  "by  the 
first  part  of  this  Act  to  inspectors  appointed  by  the  Board  of  Trade. 

CCCCXLIX.  Any  examination   so  taken  in  writing  as  aforesaid,  original  or 
or  a  copy  thereof,  purporting  to  be  certified  under  the  hand  of  the  certified  copy 
receiver  or  justice  before  whom  such  examination  was  taken,  shall  be  Jj^jjjjjjj011 
admitted  in  evidence  in   any  Court  of  Justice,  or  before  any  person  fade  evidence. 
having  by  law  or  by  consent  of  parties  authority  to  hear,  receive,  and 
examine  evidence  as  primd  facie  proof  of  all  matters  contained  in 
such  written  examination. 

CCCCL.  The  following  rules  shall  be  observed  by  any  person  find-  Rules  to  ^ 
ing  or  taking  possession  of  wreck  within  the  United  Kingdom  ;  (that  observed  by 
is  to  say.) 

(1.)  If  the  person  so  finding  or  taking  possession  of  the  same  is 
the  owner,  he  shall  as  soon  as  possible  give  notice  to  the  re- 


CXXX1V 


Appendix. 


Power  for 
receivers  to 
seize  concealed 
wreck. 


ceiver  of  the  district  within  which  such  wreck  is  found,  stating; 
that  he  has  so  found  or  taken  possession  of  the  same ;  and  he 
shall  describe  in  such  notice  the  marks  by  which  such  wreck 
is  distinguished : 

(2.)  If  any  person  not  being  the  owner  finds  or  takes  possession  of 
any  wreck,  he  shall  as  soon  as  possible  deliver  the  same  to  such 
receiver  as  aforesaid  : 

Arid   any  person  making  default  in  obeying  the  provisions  of  this 
section  shall  incur  the  following  penalties  ;  (that  is  to  say,) 

(3.)  If  he  is  the  owner,  and  makes  default  in  performing  the  several 
things,  the  performance  of  which  is  hereby  imposed  on  an 
owner,  he  shall  incur  a  penalty  not  exceeding  one  hundred 
pounds : 

(4.)  If  he  is  not  the  owner  and  makes  default  in  performing  the 
several  things,  the  performance  of  which  is  hereby  imposed 
on  any  person  not  being  an  owner, 
He  shall  forfeit  all  claim  to  salvage  ; 

He  shall  pay  to  the  owner  of  such  wreck,  if  the  same  is 
claimed,  but  if  the  same  is  unclaimed  then  to  the  person  en- 
titled to  such  unclaimed  wreck,  double  the  value  of  such  wreck 
(such  value  to  be  recovered  in  the  same  way  as  a  penalty  of 
like  amount) ;  and 

He  shall  incur  a  penalty  not  exceeding  one  hundred  pounds. 
CCCCLI.  If  any  receiver  suspects  or  receives  information  that  any 
wreck  is  secreted  or  in  the  possession  of  some  person  who  is  not  the 
owner  thereof,  or  otherwise  improperly  dealt  with,  he  may  apply  to 
any  justice  of  the  peace  for  a  warrant,  and  such  justice'shall  have 
power  to  grant  a  warrant,  by  virtue  whereof  it  shall  be  lawful  for  the 
receiver  to  enter  into  any  house  or  other  place  wherever  situate,  and 
also  into  any  ship  or  boat,  and  to  search  for,  and  to  seize  and  detain 
any  such  wreck  as  aforesaid  there  found ;  and  if  any  such  seizure 
is  made  in  consequence  of  information  that  may  have  been  given  by 
any  person  to  the  receiver,  the  informer  shall  be  entitled  by  way  of 
salvage  to  such  sum  not  exceeding  in  any  case  five  pounds  as  the  re- 
ceiver may  allow. 

CCCCLII.  Every  receiver  shall  within  fortj^-eight  hours  after 
taking  possession  of  any  wreck  cause  to  be  posted  up  in  the  Custom- 
house of  the  port  nearest  to  the  place  where  such  wreck  was  found 
or  seized  a  description  of  the  same  and  of  any  marks  by  which  it  is 
distinguished,  and  shall  also,  if  the  value  of  such  wreck  exceeds 
twenty  pounds,  but  not  otherwise,  transmit  a  similar  description  to 
the  secretary  of  the  committee  of  Lloyd's  aforesaid;  and  such  secre- 
tary shall  post  up  the  description  so  sent,  or  a  copy  thereof,  in  some 
conspicuous  place,  for  the  inspection  of  all  persons  desirous  of  ex- 
amining the  same. 

CCCCLI II.  In  cases  where  any  wreck  in  the  custody  of  any 
receiver  is  under  the  value  of  five  pounds,  or  is  of  so  perishable  a 
nature  or  so  much  damaged  that  the  same  cannot,  in  his  opinion,  be 
advantageously  kept,  or  if  the  value  thereof  is  not  sufficient  to  defray 
the  charge  of  warehousing,  the  receiver  may  sell  the  same  before  the 
expiration  of  the  period  herein-after  mentioned,  and  the  money  raised 
by  such  sale,  after  defraying  the  expenses  thereof,  shall  be  held  by 
the  receiver  for  the  same  purposes  and  subject  to  the  same  claims  for 
and  to  which  the  article  sold  would  have  been  held  and  liable  if  it 
had  remained  unsold. 

CCCCLIV.  In  cases  where  any  admiral,  vice-admiral,  lord  of  the 
manor,  or  other  person  is  entitled  for  his  own  use  to  unclaimed  wreck 
person  is  entitled  found  on  any  place  situate  within  a  district  for  which  a  receiver  is 
wrec^receiver  aPPomted,  such  admiral,  vice-admiral,  lord  of  the  manor,  or  other 
to  give  notice  to  person  shall  deliver  to  such  receiver  a  statement  containing  the  par- 
^im-  ticulars  of  his  title,  and  the  address  to  which  notices  are  to  be  sent ; 

and  upon  such  statement  being  so  delivered,  and  proof  made  to  the 


Notice  of  wreck 
to  be  given 
by  receiver. 


Goods  deemed 


be  sold  imme- 
diately 


In  cases  where 
any  lord  of  ihe 
manor  or  other 
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satisfaction  of  the  receiver  of  the  validity  of  such  title,  it  shall  be 
his  duty,  whenever  he  takes  possession  of  any  wreck  found  at  any 
such  place,  to  send  within  forty-eight  hours  thereafter  a  description 
of  the  same  and  of  any  marks  by  which  it  is  distinguished,  directed 
to  such  address  as  aforesaid. 

CCCCLV.  There  shall  be  paid  to  all  receivers  appointed  under  this  Payments  to  be 
Act  the  expenses  properly  incurred  by  them  in  tne  performance  of  made  to  receiver' 
their  duties,  and  also  in  respect  of  the  several  matters  specilied  in  the 
table  marked  V.  in  the  schedule  hereto,  such  fees,  not  exceeding-  the 
amounts  therein  mentioned,  as  may  from  time  to  time  be  directed  by 
the  Board  oi  Trade  ;    and  the  receiver  shall  have  the  same  lien  and  be 
entitled  to  the  same  remedies  for  the  recovery  of  such  expenses  and 
fees  as  a  salvor  has  or  is  entitled  to  in  respect  of  salvage  due  to  him ; 
but,  save  as  aforesaid,  no  receiver  appointed  under  this  Act  shall,  as 
such,  be  entitled  to  any  remuneration  whatsoever. 

GOCCLVI.  Whenever  any  dispute  arises  in  any  part  of  the  United  Disputes  as  to 
Kingdom  as  to  the  amount  payable  to  any  receiver  in  respect  of  ex-  J"S?ver  to*!* t0 
penses  or  fees,  such  dispute  shall  be  determined  by  the  Board  of  determined  by 
Trade,  whose  decision  shall  be  final.  Board  of  Trade- 

CCCCLVI1.  All  fees  received  by  any  receiver  appointed  under  this  Application  of 
Act,  in  respect  of  any  services  performed  by  him  as  receiver,  shall  be  fet'8« 
carried  to  and  form  part  of  the  mercantile  marine  fund,  and  a  separate 
account  thereof  shall  be  kept,  and  the  monies  arising-  therefrom  shall 
be  applied  in  defraying  any  expenses  duly  incurred  in  carrying  into 
effect  the  purposes  of  the  eighth  part  of  this  Act,  in  such  manner  as 
the  Board  of  Trade  directs. 


Salvage  in  the  United  Kingdom.  Salvage  in  ijie 

United  Kingdom 

CCCCLVIII.  In  the  following  cases  ;  (that  is  to  say,)  eaivagel^respect 

Whenever  any  ship  or  boat  is  stranded  or  otherwise  in  distress  Of  services 
on  the  shore  of  any  sea  or  tidal  water  situate  within  the  limits  rendered  in  th« 
of  the  United  Kingdom,  and  services  are  rendered  by  any  United  Kinedom- 
person, 

(1.)  In  assisting  such  ship  or  boat; 

(2.)  In  saving  the  lives  of  the  persons  belonging  to  such  ship 

or  boat ; 
(3.)  In  saving  the  cargo  or  apparel  of  such  ship  or  boat,  or 

any  portion  thereof ; 
And  whenever  any  wreck  is  saved  by  any  person  other  than  a 

receiver  within  the  United  Kingdom  ; 

There  shall  be  payable  by  the  owners  of  such  ship  or  boat,  cargo, 
apparel,  or  wreck,  to  the  person  by  whom  such  services  or  any  of 
them  are  rendered,  or  by  whom  such  wreck  is  saved,  a  reasonable 
amount  of  salvage,  together  with  all  expenses  properly  incurred  by 
him  in  the  performance  of  such  services  or  the  saving  of  such  wreck, 
the  amount  of  such  salvage  and  expenses  (which  expenses  are  herein- 
after included  under  the  term  salvage)  to  be  determined,  in  case  of 
dispute,  in  manner  herein-after  mentioned. 

CCCCLIX.  Salvage  in  respect  of  the  preservation  of  the  life  or  gaivage  for  ufe 
lives  of  any  person  or  persons  belonging  to  any  such  ship  or  boat  as  may' be  paid  by 
aforesaid  shall   be   payable   by  the  owners   of  the  ship  or   boat   in  Board  of  Trade 
priority  to  all  other  claims  for  salvage  ;  and  in  cases  where  such  ship  marine  fund, 
or  boat  is  destroyed,  or  where  the  value  thereof  is  insufficient,  after 
payment  of  the  actual  expenses  incurred,  to  pay  the  amount  of  salvage 
due  in  respect  of  anv  life  or  lives,  the  Board  of  Trade  may  in  its 
discretion  award  to  tne  salvors  of  such  life  or  lives  out  of  the  mer- 
cantile marine  fund  such  sum  or  sums  as  it  deems  fit,  in  whole  or 
part  satisfaction  of  any  amount  of  salvage  so  left  unpaid  in  respect  of 
such  life  or  lives. 

CCCCLX.  Disputes   with   respect  to    salvage   arising  within  the     iae 
boundaries  of  the  Cinque  Ports  shall  be  determined  in  the  manner  in  settled. 
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which  the  same  have  hitherto  been  determined  ;  but  whenever  any 
dispute  arises  elsewhere  in  the  United  Kingdom  between  the  owners 
of  any  such  ship,  boat,  cargo,  apparel,  or  wreck  as  aforesaid,  and  the 
salvors,  as  to  the  amount  of  salvage,  and  the  parties  to  the  dispute 
cannot  agree  as  to  the  settlement  thereof  by  arbitration  or  otherwise, 
Then,  if  the  sum  claimed  does  not  exceed  two  hundred  pounds, 

Such  dispute  shall  be  referred  to  the  arbitration  of  any  two 

justices  of  the  peace  resident  as  follows  ;  (that  is  to  say,) 
In  case  of  wreck,  resident  at  or  near  the  place  where  such 

wreck  is  found : 

In  case  of  services  rendered  to  any  ship  or  boat,  or  to  the 
persons,  cargo,  or  apparel  belonging  thereto,  resident  at  or 
near  the  place  where  such  ship  or  boat  is  lying,  or  at  or  near 
the  first  port  or  place  in  the  United  Kingdom  into  which  such 
ship  or  boat  is  brought  after  the  occurrence  of  the  accident 
by  reason  whereof  the  claim  to  salvage  arises  : 
But  if  the  sum  claimed  exceeds  two  hundred  pounds, 

Such  dispute  may,  with  the  consent  of  the  parties,  be  referred 
to  the  arbitration  of  such  justices  as  aforesaid,  but  if  they  do 
not  consent  shall  in  England  be  decided  by  the  High  Court 
of  Admiralty  of  England,  in  Ireland  by  the  High  Court  of 
Admiralty  of  Ireland,  and  in  Scotland  by  the  Court  of  Ses- 
sion ;  subject  to  this  proviso,  that  if  the  claimants  in  such 
dispute  do  not  recover  in  such  Court  of  Admiralty  or  Court 
of  Session  a  greater  sum  than  two  hundred  pounds,  they 
shall  not,  unless  the  court  certifies  that  the  case  is  a  fit  one 
to  be  tried  in  a  superior  court,  recover  any  cost,  charges, 
or  expenses  incurred  by  them  in  the  prosecution  of  their 
claim  : 

And  every  dispute  with  respect  to  salvage  may  be  heard  and 
adjudicated  upon,  on  the  application  either  of  the  salvor  or  of  the 
owner  of  the  property  salved,  or  of  their  respective  agents. 

Manner  in  which      CCCCLXI.  Whenever  in  pursuance  of  this  Act  any  disputes  as  to 
justices  may        salvage  is  referred  to  the  arbitration  of  two  justices,  they  may  either 
disputes.    themseiyes  determine  the  same,  with  power  to  call  to  their  assistance 
any  person  conversant  with  maritime  affairs  as  assessor,  or  they  may, 
if  a  difference  of  opinion  arises  between  them,  or  without  such  differ- 
ence, if  they  think  fit,  appoint  some  person  conversant  with  maritime 
affairs  as  umpire  to  decide  the  point  in  dispute ;  and  such  justices 
or  their  umpire  shall  make  an  award,  as  to  the  amount  of  salvage 
payable,  within  the  following  times  •  that  is  to  say,  the  said  justices 
within  forty-eight  hours  after  such  dispute  has  been  referred  to  them, 
and  the  said  umpire  within  forty-eight  hours  after  his  appointment, 
with  power  nevertheless  for  such  justices  or  umpire  by  writing  under 
their  or  his  hands  or  hand  to  extend  the  time  within  which  they  and 
he  are  hereby  respectively  directed  to  make  their  or  his  award. 
Costs  of  arbitra-       CCCCLXII.  There  shall  be  paid  to  every  assessor  and  umpire  who 
tion-  may  be  so  appointed  as  aforesaid  in  respect  of  his  services  such  sum 

not  exceeding  five  pounds  as  the  Board  of  Trade  may  from  time  to 
time  direct;  and  all  the  cost  of  such  arbitration,  including  any  such 
payment  as  aforesaid,  shall  be  paid  by  the  parties  to  the  dispute,  in 
such  manner  and  in  such  shares  and  proportions  as  the  said  justices 
or  as  the  said  umpire  may  direct  by  their  or  his  award. 

Justices  may  call      CCCCLXI  II.  The  said  justices  or  their  umpire  may  call  for  the 

^d^ocuments      production  of  any  documents  in  the  possession  or  power  of  either 

oaths.  m  Party?  which  they  or  he  may  think  necessary  for  determining  the 

question  in  dispute,  and  may  examine  the  parties  or  their  witnesses 

on  oath,  and  administer  the  oaths  necessary  for  that  purpose. 

Appeal  to  CCCCLXIV.  If  any  person  is  aggrieved  by  the  award  made  by 

Sit*1  °f  Admi"   6UCh  justices  or  such  umpire  as  aforesaid,  he  may  in  England  appeal 

to  the  High  Court  of  Admiralty  of  England,  in  Ireland  to  the  High 

Court  of  Admiralty  of  Ireland,  and   m  Scotland   to  the  Court  of 


Merchant  Shipping  Act,  17^18  Viet.  c.  104.  cxxxvii 

Session;  but  no  such  appeal  shall  be  allowed  unless  the  sum  in 
dispute  exceeds  fifty  pounds,  nor  unless  within  ten  days  after  the 
date  of  the  award  the  appellant  gives  notice  to  the  justices  to  whom 
the  matter  was  referred  of  his  intention  to  appeal,  nor  unless  the 
appellant  proceeds  to  take  out  a  monition,  or  to  take  such  other  pro- 
ceeding as  according1  to  the  practice  of  the  Court  of  Appeal  is  neces- 
sary for  the  institution  of  an  appeal,  within  twenty  days  from  the 
date  of  the  award. 

CCCCLX  V.  Whenever  any  appeal  is  made  in  manner  herein-before  Justices  to  trans- 
provided,  the  justices  shall  transmit  to  the  proper  officer  of  the  Court  JJJJ^Sfn'jJ 
of  Appeal  a  copy  on  unstamped  paper  certified  under  their  hands  to  and  certificate 
be  a  true  copy  of  the  proceedings  had  before  such  justices  or  their  g^jJof  AP peal, 
umpire,  if  any,  and  of  the  award  so  made  by  them  or  him,  accom- 
panied with  their  or  his  certificate  in  writing  of  the  gross  value  of 
the  article  with  respect  to  which  salvage  is  claimed ;  and  such  copy 
and  certificate  shall  be  admitted  in  the  Court  of  Appeal  as  evidence  in 
the  cause. 

CCCCLX  VI.  Whenever  the  aggregate  amount  of  salvage  payable  Payment  of 
in  respect  of  salvage  services  rendered  in  the  United  Kingdom  has  t^be^adeTn0™ 
been  finally  ascertained  either  by  agreement  or  by  the  award  of  such  case  of  dispute  as 
justices  or  their  umpire,  but  a  dispute  arises  as  to  the  apportionment to  apportion- 
thereof  amongst  several  claimants,  then,  if  the   amount  does  not  mi 
exceed  two  hundred  pounds,  it  shall  be  lawful  for  the  party  liable  to 
pay  the  amount  so  due  to  apply  to  the  receiver  of  the  district  for 
liberty  to  pay  the  amount  so  ascertained  to  him  ;  and  he  shall,  if  he 
thinks  fit,  receive  the  same  accordingly,  and  grant  a  certificate  under 
his  hand,  stating  the  fact  of  such  payment  and  the  services  in  respect 
of  which  it  is  made ;  and  such  certificate  shall  be  a  full  discharge  and 
indemnity  to  the  person  or  persons  to  whom  it  is  given,  and  to  their 
ship,   boats,  cargo,  apparel,  and   effects,  against  the  claims  of  all 
persons  whomsoever  in  respect  of  the  services  therein  mentioned ;  but 
if  the  amount  exceeds  two  hundred  pounds,  it  shall  be  apportioned  in 
manner  herein-after  mentioned. 

CCCCLX VII.  Upon  the  receipt  of  any  such  amount  as  aforesaid  Apportionment 
the  receiver  shall  with  all  convenient  speed  proceed  to  distribute  the 
same  among  the  several  persons  entitled  thereto,  upon  such  evidence 
and  in  such  shares  and  proportions  as  he  thinks  fit,  with  power  to 
retain  any  monies  that  may  appear  to  him  to  be  payable  to  any 
absent  parties  ;  but  any  distribution  made  in  pursuance  of  this  section 
shall  be  final  and  conclusive  against  the  rights  of  all  persons  claiming 
to  be  entitled  to  any  portion  of  the  monies  so  distributed. 

CCCCLXVIII.  Whenever  any  salvage  is  due  to  any  person  under  Manner  of  en- 
this  Act,  the  receiver  shall  act  as  follows  ;  (that  is  to  say,)  forcing  payment 

(1.)  If  the  same  is  due  in  respect  of  services  rendered  in  assisting  ° 
any  ship  or  boat,  or  in  saving  the  lives  of  persons  belonging  to 
the  same,  or  the  cargo  or  apparel  thereof, 

He  shall  detain  such  ship  or  boat,  and  the  cargo  and  ap- 
parel belongins:  thereto,  until  payment  is  made,  or  process 
nas  been  issued  by  some  competent  court  for  the  detention 
of  such  ship,  boat,"  cargo,  or  apparel ; 

(2.)  If  the  same  is  due  in  respect  of  the  saving  of  any  wreck,  and 
such  wreck  is  not  sold  as  unclaimed  in  pursuance  of  the  pro- 
visions herein-after  contained, 

He  shall  detain  such  wreck  until  payment  is  made,  or  process 

has  been  issued  in  manner  aforesaid; 

But  it  shall  be  lawful  for  the  receiver,  if  at  any  time  previously  to 
the  issue  of  such  process  security  is  given  to  his  satisfaction  for  the 
amount  of  salvage  due,  to  release  from  his  custody  any  ship,  boat, 
cargo,  apparel,  or  wreck  so  detained  by  him  as  aforesaid ;  and  in 
cases  where  the  claim  for  salvage  exceeds  two  hundred  pounds  it 
shall  be  lawful  in  England  for  the  High  Court  of  Admiralty  of 
England,  in  Ireland  for  the  High  Court  of  Admiralty  of  Ireland,  and 
in  Scotland  for  the  Court  of  Session,  to  determine  any  question  that 
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may  arise  concerning  the  amount  of  the  security  to  be  given  or  the 
sufficiency  of  the  sureties;  and  in  all  cases  where  bond  or  other 
security  is  given  to  the  receiver  for  an  amount  exceeding  two  hundred 
pounds  it  shall  be  lawful  for  the  salvor,  or  for  the  owner  of  the 
property  salved,  or  their  respective  agents,  to  institute  proceedings  in 
such  last-mentioned  courts,  for  the  purpose  of  having  the  questions 
arising  between  them  adjudicated  upon,  and  the  said  courts  may 
enforce  payment  of  the  said  bond  or  other  security,  in  the  same 
manner  as  if  bail  had  been  given  in  the  said  courts. 

Power  of  receiver      CCCCLXIX.  Whenever  any  ship,  boat,  cargo,  apparel,  or  wreck 

salved  ?n°cases     *s  Detained  by  any  receiver  for  non-payment  of  any  sums  so  due  as 

of  non-payment,  aforesaid,  and  the  parties  liable  to  pay  the  same  are  aware  of  such 

detention,  then  in  the  following  cases  ;  (that  is  to  say,) 

(1.)  In  cases  where  the  amount  is  not  disputed,  and  payment 
thereof  is  not  made  within  twenty  days  after  the  same  has 
become  due  ; 

(2.)  In  cases  where  the  amount  is  disputed,  but  no  appeal  lies  from 
the  first  tribunal  to  which  the  dispute  is  referred,  and  payment 
thereof  is  not  made  within  twenty  days  after  the  decision  of 
such  first  tribunal  ; 

(3.)  In  cases  where  the  amount  is  disputed,  and  an  appeal  lies  from 
the  decision  of  the  first  tribunal  to  some  other  tribunal,  and 
payment  thereof  is  not  made  within  such  twenty  days  as  last 
aforesaid,  or  such  monition  as  herein-before  mentioned  is  not 
taken  out  within  such  twenty  days,  or  such  other  proceedings 
as  are  according  to  the  practice  of  such  other  tribunal  neces- 
sary for  the  prosecution  of  an  appeal  are  not  instituted  within 
such  twenty  days  ; 

The  receiver  may  forthwith  sell  such  ship,  boat,  cargo,  apparel,  or 
wreck,  or  a  sufficient  part  thereof,  and  out  of  the  proceeds  of  the  sale, 
after  payment  of  all  expenses  thereof,  defray  all  sums  of  money  due 
in  respect  of  expenses,  fees,  and  salvage,  paying  the  surplus,  if  any, 
to  the  owners  of  the  property  sold,  or  other  the  parties  entitled  to 
receive  the  same. 

menteof  ex^nVes,      CCCCLXX.  Subject  to  the  payment  of  such  expenses,   fees,  and 

fees,  and  salvage,  salvage  as  aforesaid,  the  owner  of  any  wreck  who  establishes  his  claim 

t<Twereck?tled      thereto  to  the  satisfaction  of  the  receiver,  within  one  year  from  the 

date  at  which  such  wreck  has  come  into  the  possession  of  the  receiver, 

shall  be  entitled  to  have  the  same  delivered  up  to  him. 

unclaimed  Unclaimed  Wreck  in  the  United  Kingdom. 

Wreck  in 

.          CCCCLXXI.  In  the  event  of  no  owner  establishing  a  claim  to 
wreck  found  in  any  place  in  the  United  Kingdom  before  the  ex- 
t0     _     piration  of  a  year  from  the  date  at  which  the  same  has  come  into  the 


veu        _ 

session  of  possession  of  the  receiver,  then,  if  any  such  admiral,  vice-admiral, 

unclaimed  wreck  jor(j  Of  any  manor,  or  other  person  as  aforesaid  has  given  notice  to 
manor,  or  other  and  has  proved  to  the  satisfaction  of  the  receiver  that  he  is  entitled 
person'entitied.  to  wreck  found  at  such  place,  the  receiver  shall,  upon  payment  of  all 
expenses,  fees,  and  salvage  due  in  respect  of  such  wreck,  deliver  up 
possession  thereof  to  such  admiral,  vice-admiral,  lord  of  the  manor, 
or  other  person  ;  and  in  case  of  dispute  as  to  the  amount  of  the  sums 
so  payable,  and  also  in  case  of  default  being  made  in  payment 
thereof,  such  dispute  shall  be  determined  and  payment  enforced  in  the 
manner  in  which  such  amount  and  payment  is  hereby  directed  to  be 
determined  and  enforced  in  cases  where  any  owner  establishes  his 
claim  to  wreck. 

Disputed  title  to       CCCCLXXII.  If  any  dispute  arises  between  the  receiver  and  any 

wreck  how  to  be  such  admiral,  vice-admiral,  lord  of  any  manor,  or  other  person  as 

aforesaid  as  to  the  validity  of  his  title  to  wreck,  or  if  divers  persons 

claim  to  be  entitled  to  wreck  found  at  the  same  place,  the  matter  in 
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dispute  may  be  decided  by  two  justices  in  the  same  manner  in  which 
disputes  as  'to  salvage  coming'  within  the  jurisdiction  of  justices  are 
herein-before  directed  to  be  determined. 

CCCCLXXIII.  If  any  party  to  such  dispute  is  unwilling  to  refer  ^PP^1  frora 
the  same  to  two  justices,  or  having  referred  the  same,  is  dissatisfied  ° 

with  their  decision,  he  may  within  three  months  from  the  expiration 
of  such  year  as  aforesaid,  or  from  the  date  of  such  decision  as  afore- 
said, as  the  case  may  be,  take  such  proceedings  as  he  may  be  advised 
in  any  court  of  law,  equity,  or  admiralty,  having  jurisdiction  in  the 
matter,  for  establishing  his  title. 

CCCCLXXIV.  The  Board  of  Trade  shall  have  power,  with  the  con-  ^ 

sent  of  the  Treasury,  out  of  the  revenue  arising  under  the  eighth  part  On 'behalf  oTthe 
of  this  Act,  for  and  on  behalf  of  her  Majesty,  her  heirs  and  successors,  Crown  to  pur- 
to  purchase  all  such  rights  to  wreck  as  may  be  possessed  by  any  per-  ^fceknghts  l 
son  or  body  corporate,  other  than  her  Majesty  ;  and  for  the  purpose 
of  facilitating  such  purchases  the  provisions  of  the  "  Lands  Clauses 
Consolidation   Act,  1845,"  and  the  "  Lands   Clauses   Consolidation 
(Scotland)  Act,  1845,';  relating  to  the  purchase  of  lands  by  agree- 
ment, shall  be  incorporated  with  this  Act ;  and  in  the  construction  of 
this  Act  and  the   said  incorporated  Acts,  this  Act  shall  be  considered 
to  be  the  <:  Special  Act ;"  and  any  such  rights  to  wreck  as  aforesaid 
shall  be  considered  as  an  interest  in  land  authorized  to  be  taken  by 
the  Special  Act,  and  her  Majesty,  her  heirs  and  successors,  shall  be 
considered  as  the  promoters  of  the  undertaking. 

CCCCLXXV.  If  no  owner  establishes  his  claim  to  wreck  found  at  ^"cljimej  M 
any  place  before  the  expiration  of  such  period  of  a  year  as  aforesaid,  WI 
and  if  no  admiral,  vice-admiral,  lord  of  any  manor,  or  person  other 
than  her  Majesty,  her  heirs  and  successors,  "is  proved  to  be  entitled  to 
such  wreck,  the  receiver  shall  forthwith  sell  the  same,  and  after  pay- 
ment of  all  expenses  attending  such  sale,  and  deducting  therefrom 
his  fees  and  all  expenses  (if  any)  incurred  by  him,  and  paying  to  the 
salvors  such  amount  of  salvage  as  the  Board  of  Trade  may  in  each 
case  or  by  any  general  rule  determine,  pay  the  same  into  the  receipt 
of  her  Majesty's  Exchequer,  in  such  manner  as  the  Treasury  may 
direct,  and  the  same  shall  be  carried  to  and  form  part  of  the  Conso- 
lidated Fund  of  the  United  Kingom. 


Jurisdiction  of  fhe  Hiah  Court  of  Admiralty.  jurisdiction  of 

tlie  High  Court 
of  Admiralty. 

CCCCLXXVI.  Subject  to  the  provisions  of  this  Act,  the  High    ' 
Court  of  Admiralty  shnll  have  jurisdiction  to  decide  upon  all  claims  Ad^iSty ^may 
whatsoever  relating  to  salvage,  whether  the  services  in  respect  of  deride  on  all 
which  salvage  is  claimed  were  performed  upon  the  high  seas,  or  salvage  cases, 
within  the  body  of  any  county,  or  partly  in  one  place  and  partly  in  or  land!  °" 
the  other,  and  whether  the  wreck  is  found  at  sea  or  cast  upon  the 
land,  or  partly  in  the  sea  and  partly  on  land. 

Offences  in  respect  of  Wreck.  offence*  in 

respect  of 

CCCCLXXVII.  Whenever  any  ship  or  boat  is  stranded  or  other-          ' 

wise  in  distress  on  or  near  the  shore  of  any  sea  or  tidal  water  in  the  l«  case  of  a  ship 
United  Kingdom,  and  such  ship  or  boit,  or  any  part  of  the  cargo  or  JJJJndefed  byga 
apparel  thereof,  is  plundered,  damaged,  ,or  destroyed  by  any  persons  tumultuous 
riotously  and  tumultuously  assembled  together,  whether  on  shore  or  assemblage  the 
afloat,  full  compensation  shall  be  made  to  the  owner  of  such  ship,  boat,  u»bi«  ft*  ° 
cargo,  or  apparel  as  follows ;  (that  is  to  say,)  damages. 

In  England,  by  the  inhabitants  of  the  'hundred,  wapentake,  ward, 
or  district  in  the  nature  of  a  hundred,  by  whatever  name  deno- 
minated, in  or  nearest  to  which  the  said  offence  is  committed,  in 
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Penalty  for 
plundering  in 
cases  of  ship- 
wreck, for 
obstructing  the 
saving  of  ship- 
wrecked pro- 
perty ,  and  for 
secreting  the 


Penalty  for 
selling  wreck  in 
foreign  ports. 


Dealers  in 
Marine  Store* 
and  Manufac- 
turert  of 
Anchort. 

Regulations  to 
be  obserTed  by 
dealers  in  marine 
stores. 


manner  provided  by  an  Act  of  the  eighth  year  of  the  reign  of 
King-  George  the  Fourth,  chapter  thirty-one,  in  case  of  the 
destruction  of  churches  and  other  buildings  by  a  riotous  assem- 
blage, or  as  near  thereto  as  circumstances  permit : 
In  Ireland,  by  the  inhabitants  of  the  county,  county  of  a  city  or 
town,  barony,  town  or  towns,  parish  or  parishes,  in  or  nearest  to 
which  such  offence  is  committed,  in  manner  provided  by  an  Act 
of  the  fourth  year  of  the  reign  of  King  William  the  Fourth, 
chapter  thirty-seven,  for  the  recovery  of  satisfaction  and  amends 
for  the  malicious  demolition  of  or  injury  to  churches,  chapels, 
and  other  buildings  used  for  religious  worship  according  to  the 
usage  of  the  United  Church  of  England  and  Ireland,  or  as  near 
thereto  as  circumstances  permit : 

In  Scotland,  by  the  inhabitants  of  the  county,  city,  or  borough  in 
or  nearest  to  which  such  offence  is  committed,  in  manner  pro- 
vided by  an  Act  of  the  first  year  of  King  George  the  First, 
statute  two,  chapter  five,  with  respect  to  prosecutions  for 
repairing  the  damages  of  any  churches  and  other  buildings,  or  as 
near  thereto  as  circumstances  permit. 

CCCCLXXVIII.  Every  person  who  does  any  of  the  following  acts  ; 
(that  is  to  say,) 

(1.)  Wrongfully  carries  away  or  removes  any  part  of  any  ship  or 

boat  stranded  or  in  danger  of  being  stranded  or  otherwise  in 

distress  on  or  near  the  shore  of  any  sea  or  tidal  water,  or  any 

part  of  the  cargo  or  apparel  thereof,  or  any  wreck  ;  or 

(2.)  Endeavours  in  any  way  to  impede  or  hinder  the  saving  of  such 

ship,  boat,  cargo,  apparel,  or  wreck  ;  or 
(3.)  Secretes  any   wreck,   or  obliterates    or   defaces    any  marks 

thereon  ; 

Shall,  in  addition  to  any  other  penalty  or  punishment  he  may  be 
subject  to  under  this  or  fany  other  Act  or  law,  for  each  such  offence 
incur  a  penalty  not  exceeding  fifty  pounds ;  and  every  person,  not 
being  a  receiver  or  a  person  herein-before  authorized  to  take  the 
command  in  cases  of  ships  being  stranded  or  in  distress,  or  not  acting 
under  the  orders  of  such  receiver  or  person,  who,  without  the  leave 
of  the  master,  endeavours  to  board  anj7  such  ship  or  boat  as  aforesaid, 
shall  for  each  offence  incur  a  penalty  not  exceeding  fifty  pounds  ;  and 
it  shall  be  lawful  for  the  master  of  such  ship  or  boat  to  repel  by  force 
any  such  person  so  attempting  to  board  the  same. 

CCCCLXXIX.  If  any  person  takes  into  any  foreign  port  or  place 
any  ship  or  boat  stranded,  derelict,  or  otherwise  in  distress  on  or  near 
the  shore  of  the  sea  or  of  any  tidal  water  situate  within  the  limits  of 
the  United  Kingdom,  or  any  part  of  the  cargo  or  apparel  thereof,  or 
anything  belonging  thereto,  or  any  wreck  found  within  such  limits 
as  aforesaid,  and  there  sells  the  same,  he  shall  be  guilty  of  felony,  and 
be  subject  to  penal  servitude  for  a  term  not  exceeding  four  years. 

Dealers  in  Marine  Stores  and  Manufacturers  of  Anchors. 

CCCCLXXX.  Every  person  dealing  in  buying  and  selling  anchors, 
cables,  sails,  or  old  junk,  old  iron,  or  marine  stores  of  any  description, 
shall  conform  to  the  following  regulations ;  (that  is  to  say,) 

(1.)  He  shall  have  his  name,  together  with  the  words  "  Dealer  in 
Marine  Stores,"  painted  distinctly  in  letters  of  not  less  than  six 
inches  in  length  on  every  warehouse  or  other  place  of  deposit 
belonging  to  him  ; 

If  he  does  not  he  shall  incur  a  penalty  not  exceeding  twenty 

pounds : 

(2.)  He  shall  keep  a  book  or  books,  fairly  written,  and  shall  enter 
therein  an  account  of  all  such  marine  stores  as  he  may^  from 
time  to  time  become  possessed  of,  stating,  in  respect  of  each 
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nrticle,  the  time  at  which  and  the  person  from  whom  he  pur- 
chased or  received  the  same,  adding1,  in  the  case  of  every  such 
lust-mentioned  person,  a  description  of  his  business  and  place 
of  abode ; 

If  he  does  not  he  shall  incur  for  the  first  offence  a  penalty 
not  exceeding-  twenty  pounds,   and  for  every  subsequent 
offence  a  penalty  not  exceeding-  fifty  pounds  : 
(3.)  He  shall  not,  by  himself  or  his  agents,  purchase  marine  stores 
of  any  description  from  any  person  apparently  under  the  age  of 
sixteen  years ; 

If  he' does  so  he  shall  incur  for  the  first  offence  a  penalty  not 
exceeding  five  pounds,  and  for  every  subsequent  offence  a 
penalty  not  exceeding  twenty  pounds  : 

(4.)  He  shall  not  cut  up  any  cable,  or  any  similar  article  exceeding 
five  fathoms  in  length,  or  unlay  the  same  into  twine  or  paper 
stuff,  on  any  pretence  whatever,  without  obtaining  such  permit 
and  publishing  such  notice  of  his  having  so  obtained  the  same  as 
is  herein-after  mentioned ; 

If  he  does  so  he  shall  incur  for  the  first  offence  a  penalty  not 
exceeding  twenty  pounds,  and  for  every  subsequent  offence 
a  penalty  not  exceeding  fifty  pounds. 

CCCCLXXXI.  In  order  to  obtain  such  permit  as  aforesaid  a  dealer  Manner  of 
in  marine  stores  shall  make  a  declaration  before  some  justice  of  the  fining  permit 
peace  having  jurisdiction  over  the  place  where  such  dealer  resides 
containing  the  following  particulars  ;  (that  is  to  say,) 

(1.)  A  statement  of  the  quality   and  description  of  the  cable  or 

other  like  article  about  to  be  cut  up  or  unlaid  : 
(2.)  A  statement  that  be  purchased  or  otherwise  acquired  the  same 
wmdjide  and  without  fraud,  and  without  any  knowledge  or 
suspicion  that  the  same  had  been  come  by  dishonestly : 
(3.)  A  statement  of  the  name  and  description  of  the  person  from 

whom  he  purchased  or  received  the  same  : 

And  it  shall  be  lawful  for  the  justice  before  whom  any  such  declara- 
tion is  made,  or  for  the  receiver  of  the  district  in  which  such  dealer 
in  marine  stores  resides,  upon  the  production  of  any  such  declaration 
as  aforesaid,  to  grant  a  permit  authorizing  him  to  cut  up  or  unlay 
such  cable  or  other  like  article. 

CCCCLXXXII.  No  dealer  in  marine  stores  who  has  obtained  such  Permit  to  be 
permit  as  aforesaid  shall  proceed  bv  virtue  thereof  to  cut  up  or  unlay  Selfer^rocS* 
any  cable  or  other  like  article  until  he  has  for  the  space  of  one  week  to  act  thereon.9 
at  the  least  before  doing  any  such  act  published,  in  some  newspaper 
published  nearest  to  the  place  where  he  resides,  one  or  more  adver- 
tisements notifying  the  fact  of  his  having  so  obtained  a  permit,  and 
specifying  the  nature  of  the  cable  or  other  article  mentioned  in  the 
permit,  and  the  place  where  the  same  is  deposited,  and  the  time  at 
which  the  same  is  intended  to  be  so  cut  up  or  unlaid ;  and  if  any 
person  suspects  or  believes  that  such  cable  or  other  article  is  his  pro- 
perty, he  may  apply  to  any  justice  of  the  peace  for  a  warrant ;  and 
such  justice  of  the  peace  may,  on  the  applicant  making  oath,  or,  if 
a  person  entitled  to  make  an  affirmation,  making  an  affirmation  in 
support  of  such  his  suspicion  or  belief,  grant  a  warrant  by  virtue 
whereof  the  applicant  shall  be  entitled  to  require  the  production  by 
such  dealer  as  aforesaid  of  the  cable  or  other  article  mentioned  in  the 
permit,  and  also  of  the  book  of  entries  hereinbefore  directed  to  be 
kept  by  every  dealer  in  marine  stores ;  and,  upon  such  cable  or  other 
article  and  book  of  entries  being  produced,  to  inspect  and  examine 
the  same;    and  if  any  dealer  in  marine  stores  makes  default  in  com- 
plying with  any  of  the  provisions  of  this  section,  he  shall  for  the  first 
offence  incur  a  penalty  not  exceeding  twenty  pounds,  and  for  every 
subsequent  offence  a  penalty  not  exceeding  fifty  pounds. 

CCCCLXXXIII.  Every  manufacturer  of  anchors  shall,  in  case  of  Manufacturers  to 
each  anchor  which  he  manufactures,  mark  in  legible  characters  on  the 
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crown  and  also  on  the  shank  under  the  stock,  his  name  or  initials, 
with  the  addition  of  a  progressive  number  and  the  weight  of  such 
anchor ;  and  if  he  makes  default  in  doing-  so  he  shall,  for  each  offence, 
incur  a  penalty  not  exceeding  five  pounds. 


H.  M.  shipt.  Salvage  by  Her  Majesty's  Ships. 


CCCCLXXXIV.  In  cases  where  salvage  services  are  rendered  by 
to  be  allowed  in    any  ship  belonging  to  her  Majesty,  or  by  the  commander  or  crew 
o7rSkoffhep*      thereof,  no  claim  shall  be  made  or  allowed  for  any  loss,  damage,  or 
Majesty's  ships     risk  thereby  caused  to  such  ship,  or  to  the  stores,  tackle,  or  furniture 
or  property.         thereof,  or  for  the  use  of  any  stores  or  other  articles  belonging  to  her 
Majesty,  supplied  in  order  to  effect  such  services,  or  for  any  other 
expense  or  loss  sustained  by  her  Majesty  by  reason  of  such  services. 
Claims  for  CCCCLXXXV.  No  claim  whatever  on  account  of  any  salvage  ser- 

MajeBty'87offl6eers  v^ces  rendered  to  any  ship  or  cargo,  or  to  any  appurtenances  of  any 
not  to  be  deter-     ship,  by  the  commander  or  crew  or  part  of  the  crew  of  any  of  her 
mined  without      Majesty's  ships  shall  be  finally  adjudicated  upon,  unless  the  consent  of 
nSraJty.    "          tne  Admiralty  has  first  been  obtained,  such  consent  to  be  signified  by 
writing  under  the  hand  of  the  Secretary  to  the  Admiralty  ;  and  if  any 
person  who  has  originated  proceedings  in  respect  of  any  such  claim, 
fails  to  prove  such  consent  to  the  satisfaction  of  the  court,  his  suit 
shall  stand  dismissed,  and  he  shall  pay  all  the  costs  of  such  proceed- 
ings ;  provided  that  any  document  purporting  to  give  such  consent 
and  to  be  signed  by  the  Secretary  to  the  Admiralty  shall  be  primd 
facie  evidence  of  such  consent  having  been  given. 

steps  to  be  taken'     CCCCLXXXVI.  Whenever  services,  for  which  salvage  is  claimed, 
aervteeTtave        are  rendered  to  any  ship  or  cargo,  or  to  any  part  of  any  ship  or  cargo, 
been  rendered  by  or  to  any  appurtenances  of  any  ship,  at  any  place  out  of  the  United 
•hf  ^'abroad       Kingdom,  and  the  four  seas  adjoining  thereto,  by  the  commander  or 
crew  or  part  of  the  crew  of  any  of  her  Majesty's  ships,  the  property 
alleged  to  be  salved  shall,  if  the  salvor  is  justified  by  the  circumstances 
of  the  case  in  detaining  it  at  all,  be  taken  to  some  port  where  there 
is  either  a  consular  officer  or  a  Vice-  Admiralty  Court;  and  within 
twenty-four  hours  after  arriving  at  such  port,  the  said  salvor,  and  the 
master  or  other  person  in  charge  of  the  property  alleged  to  be  salved, 
shall  each  deliver  to  the  consular  officer  or  Vice-  Admiralty  Judge 
there  a  statement  verified  on  oath,  specifying,  so  far  as  they  respec- 
tively can,  and  so  far  as  the  particulars  required  apply  to  the  case, 
(1.)  The  place,  condition,  and  circumstances  in  which  the  said  ship, 
cargo,  or  property  was  at  the  time  when  the  services  were  ren- 
dered for  which  salvage  is  claimed  : 
(2.)  The  nature  and  duration  of  the  services  rendered: 
The  salvor  shall  add  to  his  statement, 

(3.)  The  proportion  of  the  value  of  the  said  ship,  cargo,  and  pro- 
perty, and  of  the  freight  which  he  claims  for  salvage,  or  the  value 
at  w'hich  he  estimates  the  said  ship,  freight,  cargo,  and  property 
respectively,  and  the  several  amounts  that  he  claims  for  salvage 
in  respect  of  the  same  : 

(4.)  Any  other  circumstances  he  thinks  relevant  to  the  said  claim  : 
And  the  said  master  or  other  person  in  charge  of  the  said  ship,  cargo, 
or  property  shall  add  to  his  statement, 

(3.)  A  copy  of  the  certificate  of  registry  of  the  said  ship,  and  of  the 
endorsements  thereon,  stating  any  change  which  (to  his  know- 
ledge or  belief)  has  occurred  in  the  particulars  contained  in  such 
certificate  ;  and  stating  also,  to  the  best  of  his  knowledge  and 
belief,  the  state  of  the  title  to  the  ship  for  the  time  being,  and  of 
the  incumbrances  and  certificates  of  mortgage  or  sale  (if  any) 
affecting  the  same,  and  the  names  and  places  of  business  of  the 
owners  and  incumbrancers  ; 
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(4.)  The  name  and  place  of  business  or  residence  of  the  freighter 
(if  any)  of  the  said  ship,  and  the  freight  to  be  paid  for  the  voyage 
she  is*then  on  : 
(5.)  A  general  account  of  the  quantity  and  nature  of  the  cargo  at 

the  time  the  salvage  services  were  rendered  : 
(6.)  The  name  and  place  of  business  or  residence  of  the  owner  of 

such  cargo,  and  of  the  consignee  thereof: 

(7.)  The  values  at  which  the  said  master  estimates  the  said  ship, 

carg-o,  and  property,  and  the  freight  respectively,  or,  if  he  thinks 

fit,  in  lieu  of  such  estimated  value  of  the  cargo,  a  copy  of  the 

ship's  manifest : 

(8.)  The  amounts  which  the  master  thinks  should  be  paid  as  salvage 

for  the  services  rendered  : 
(9.)  An  accurate  list  of  property  saved,  in  cases  where  the  ship 

is  not  saved : 

(10.)  An  account  of  the  proceeds  of  the  sale  of  the  said  ship,  cargo, 
or  property,  in  cases  where  the  same  or  any  of  them  are  sold  at 
such  port  as  aforesaid: 
(11.)  The  numbers,  capacities,  and  condition  of  the  crew  of  the  said 

ship  at  the  time  the  said  services  were  rendered  : 
(12.)  Any  other  circumstances  he  thinks  relevant  to  the  matters  in 

question  : 

(13.)  A  statement  of  his  willingness  to  execute  a  bond  in  the  form 
in  the  table  marked  VV.  in  the  schedule  hereto,  in  such  amount 
as  the  said  consular  officer  or  Vice- Admiralty  Judge  may  fix. 
CCCCLXXXVII.  The  said  consular  officer  or  judge,  as  the  case  may  Consular  officer 
be,  shall,  within  four  days  after  receiving  the  aforesaid  statements,  fix  amounuor6* 
the  amount  to  be  inserted  in  the  said  bond  at  such  sum  as  he  thinks  which  a  bond  is 
sufficient  to  answer  the  demand  for  the  salvage  services  rendered ;  to  be  &iven< 
but  such  sum  shall  not  exceed  one-half  of  the  value  which  in  his 
estimation  the  said  ship,  freight,  and  cargo,  or  any  parts  thereof  in 
respect  of  which  salvage  is  claimed,  are  worth  ;   and  the  said  consular 
officer  or  judge  may,  if  either  of  the  aforesaid  statements  is  not 
delivered  to  him  within  the  time  hereby  required,  proceed  ex  parte, 
but  he  shall  in  no  case  under  this  Act  require  the  cargo  to  be  unladen; 
and  the  said  consular  officer  may,  in  any  proceeding  under  this  Act 
relating  to  salvage,  take  affidavits  and  receive  affirmations. 

CCCCLXXXVIII.  The  said  consular  officer  or  judge  shall  send  On  master 
notice  of  the  sum  which  he  has  so  fixed  as  aforesaid  to  the  said  salvor  S^ntof^1' 
and  the  said  master  ;  and  upon  such  master  executing  a  bond  in  such  detention  to 
form  as  aforesaid,  with  the  said  sum  inserted  therein,  in  the  presence  cease' 
of  the  said  officer  or  judge  (who  shall  attest  the  same,)  and  delivering 
the  same  to  the  said  salvor,  the  right  of  the  said  salvor  to  detain  or 
retain  possession  of  the  said  ship,  cargo,  or  property,  or  any  of  them, 
in  respect  of  the  said  salvage  claim,  shall  cease. 

CCCCLXXXIX.  If  the  ship,  cargo,  or  property,  in  respect  of  which  Provision  for 
the  claim  for  salvage  is  made,  is  not  owned  by  persons  domiciled  in  JurH^r^the" 
her  Majesty's  dominions,  the  right  of  the  salvor  to  detain  or  retain  case  of  ships 
possession  thereof  shall   not  cease    unless  the  master  procures,  in  owned  by  per- 
addition  to  the  said  bond,  such  security  for  the  due  performance  of  ou'ToTTe/Ma- 
the  conditions  thereof,  as  the  said  officer  or  judge  considers  sufficient  jesty's  dominions, 
for  the  vmqjose,  and  places  the  same  in  the  possession  or  custody  of 
the  saia  officer  or  judge,  or,  if  the  salvor  so  desires,  in  the  possession 
or  custody  of  the  said  officer  or  judge  jointly  with  any  other  person 
whom  the  said  salvor  appoints  for  the  purpose. 

CCCCXC.  The  snid  consular  officer  or  judge  shall,  at  the  earliest  Documents  to  be 
opportunity,  transmit  the  said  statements  and  documents  so  sent  to  »ent  to  England, 
him  as  aforesaid,  and  a  notice  of  the  sum  he  has  so  fixed  as  aforesaid, 
to  the  High  Court  of  Admiralty  of  England,  or  if  the  said  salvor  and 
the  said  master  or  other  person  in  charge  as  aforesaid  agree  that  the 
said  bond  shall  be  adjudicated  upon  by  any  Vice- Admiralty  Court,  to 
such  court. 
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Appendix. 


Whom  the  bond 
•hall  bind. 


Court  in  which 
it  is  to  be 
adjudicated  on. 


Power  of  High 
Court  of  Admi- 
ralty to  enforce 
bonds. 


Saying  clause. 


Documents  free 
from  duty. 


Punishment  for 
forgery  and  false 
representations. 


CCCCXCI.  The  said  bond  shall  bind  the  respective  owners  of  the 
said  ship,  freight,  and  cargo,  and  their  respective,  heirs,  executors,  and 
administrators,  for  the  salvage  adjudged  to  be  payable  in  respect  of 
the  said  ship,  freight,  and  cargo  respectively. 

CCCCXCII.  The  said  bond  shall  be  adjudicated  on  and  enforced 
by  the  High  Court  of  Admiralty  in  England,  or  if  the  said  salvor  and 
master  at  the  time  of  the  execution  of  the  said  bond  agree  upon  any 
Vice- Admiralty  Court,  then  by  such  Vice- Admiralty  Court ;  and  any 
such  Vice- Admiralty  Court  may,  in  every  proceeding  under  this  Act, 
have  and  exercise  all  powers  and  authorities  whatsoever,  which  the 
said  High  Court  of  Admiralty  now  has  or  at  any  time  may  have  in 
any  proceeding  whatsoever  before  it ;  and  in  case's  where  any  security 
for  the  due  performance  of  the  conditions  of  the  said  bond  has  been 
placed  in  the  possession  or  custody  of  the  said  consular  officer  or 
Vice-Admiralty  Judge,  or  of  such  officer  or  judge  jointly  with  any 
other  person,  the  person  or  persons  having  the  custody  of  such  security 
shall  respectively  deal  with  the  same  in  such  manner  as  the  court  that 
adjudicates  on  the  bond  directs. 

CCCCXCIII.  The  said  High  Court  of  Admiralty  shall  have  power 
to  enforce  any  bond  given  in  pursuance  of  this  Act,  in  any  Vice- 
Admiralty  Court  in  any  part  of  her  Majesty's  dominions ;  and  all 
courts  in  Scotland,  Ireland,  and  the  Islands  of  Jersey,  Guernsey, 
Alderney,  Sark,  and  Man,  exercising  Admiralty  jurisdiction  shall, 
upon  application,  aid  and  assist  the  High  Court  of  Admiralty  in 
enforcing  the  said  bonds. 

CCCCXCIV.  Any  such  salvor  as  aforesaid  of  any  ship,  cargo,  or 
property,  who  elects  not  to  proceed  under  this  Act,  shall  have  no 
power  to  detain  the  said  ship,  cargo,  or  property,  but  may  proceed 
otherwise  for  the  enforcement  of  his  salvage  claim,  as  if  this  Act  had 
not  been  passed ;  and  nothing  in  this  Act  contained  shall  abridge  or 
affect  the  rights  of  salvors,  except  in  the  cases  by  it  provided  for. 

CCCCXCV.  All  bonds,  statements,  agreements,  and  other  docu- 
ments, made  or  executed  in  pursuance  of  the  eighth  part  of  this  Act, 
shall,  if  so  made  or  executed  out  of  the  United  Kingdom,  be  exempt 
from  stamp  duty. 

CCCCXCVI.'  Every  person  who,  in  any  proceeding  under  provi- 
sions contained  in  the  eighth  part  of  this  Act  relating  to  salvage  by 
her  Majesty's  ships,  forges,  assists  in  forging,  or  procures  to  be  forged, 
fraudulently  alters,  assists  in  fraudulently  altering,  or  procures  to  be 
fraudulently  altered  any  document,  and  every  person  who  in  any  such 
proceeding'puts  off  or  makes  use  of  any  such  forged  or  altered  docu- 
ment, knowing  the  same  to  be  so  forged  or  altered,  or  who  in  any  such 
proceeding  gives  or  makes,  or  assists  in  giving  or  making,  or  procures 
to  be  given  or  made,  any  false  evidence  or  representation,  knowing 
the  same  to  be  false,  shall  be  punishable  with  imprisonment,  with  or 
without  hard  labour,  for  any  period  not  exceeding  two  years,  or,  if 
summarily  prosecuted  and  convicted,  by  imprisonment,  with  or  without 
hard  labour,  for  any  period  not  exceeding  six  months. 


salvage  Salvage  (General). 

(General}. 

voiuntary~agree-      CCCCXCVII.  Whenever  services  for  which  salvage  is  claimed  and 
ment  may  be       rendered  either  by  the  commander  or  crew  or  part  of  the  crew  of  any 
iTaveethe18Came      of  her  Majesty's  ships,  or  of  any  other  ship,  and  the  salvor  voluntarily 
effect  as  the  bond  agrees  to  abandon  his  lien  upon  the  ship,  cargo,  and  property  alleged 
above  mentioned.  ^0  fa  Saived5  upon  the  master  or  other  person  in  charge  thereof  enter- 
ing into  a  written  agreement,  attested  by  two  witnesses  to  abide  the 
decision  of  the  said  High  Court  of  Admiralty  or  of  any  Vice-Admiralty 
Court,  and  thereby  giving  security  in  that  behalf  to  such  amount  as 
may  be  agreed  on  by  the  parties  to  the  said  agreement,  such  agree- 
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ment  shall  bind  the  said  ship  and  the  said  cargo  and  the  freight 
payable  therefor  respectively,  and  the  respective  owners  of  the  said 
ship,  freight,  and  car^o  for  the  time  being,  and  their  respective  heirs, 
executors",  and  administrators,  for  the  salvage  which  may  be  adjudged 
to  be  payable  in  respect  of  the  said  ship,  cargo,  and  freight  respectively, 
to  the  extent  of  the  security  so  given  as  aforesaid,  and  may  be  adjudi- 
cated upon  and  enforced  in  the  same  manner  as  the  bonds  provided 
for  by  the  eighth  part  of  this  Act,  in  the  case  of  detention  for  salvage 
services  rendered  by  her  Majesty's  ships  ;  and  upon  such  agreement 
being  made,  the  salvor  and  the  master,  or  other  person  in  charge  as 
aforesaid,  shall  respectively  make  such  statements  as  are  hereinbefore 
required  to  be  made  by  them  in  case  of  a  bond  being  given,  except 
that  such  statements  need  not  be  made  upon  oath  ;  arid  the  salvor 
shall,  as  soon  as  practicable,  transmit  the  said  agreement  and  the  said 
statements  to  the  court  in  which  the  said  agreement  is  to  be  adjudi- 
cated upon. 

CCCCXCVIII.  Whenever  the  aggregate  amount  of  salvage  payable  Powers  for 
in  respect  of  salvage  services  rendered  in  the  United  Kingdom  has  ^ 


vag 

been  finally  ascertained,  and  exceeds  two  hundred  pounds,  and  when-  diction  to  appor- 
ever  the  aggregate  amount  of  salvage  payable  in  respect  of  salvage  tion  Balvase- 
services  rendered  elsewhere  has  been  finally  ascertained,  whatever 
such  amount  may  be,  then  if  any  delay  or  dispute  arises  as  to  the 
apportionment  thereof,  any  court  having  Admiralty  jurisdiction  may 
cause  the  same  to  be  apportioned  amongst  the  persons  entitled 
thereto,  in  such  manner  as  it  thinks  just;  and  may,  for  that  purpose, 
if  it  thinks  fit,  appoint  any  person  to  carry  such  apportionment  into 
effect,  and  may  compel  any  person,  in  whose  hands  or  under  whose 
control  such  amount  may  be,  to  distribute  the  same,  or  to  bring  the 
same  into  court,  to  be  there  dealt  with  as  the  court  may  direct,  and 
may,  for  the  purposes  aforesaid,  issue  such  monitions  or  other  pro- 
cesses as  it  thinks  fit. 


Miscellaneous.  Mitcellaneout. 


CCCCXCIX.  All  wreck,  being  foreign  goods  brought  or  coming  f0^d  derelict  to 
into  the  United  Kingdom  or  the  Isle  of"  Man,  shall  be  subject  to  the  be  subject  to  the 
same  duties  as  if  the  same  were  imported  into  the  United  Kingdom  on^mportation. 
or  the  Isle  of  Man  respectively  ;  and  if  any  question  arises  as  to  the 
origin  of  such  goods,  they  shall  be  deemed  to  be  the  produce  of  such 
country  as  the  Commissioners  of  Customs  may,  upon  investigation, 
determine. 

D.  The  Commissioners  of  Customs  and  Excise   shall   permit  all  Goods  saved 
goods,  wares,  and  merchandise   saved   from  any  ship   stranded   or  ^e"ksehdlpts0  be 
wrecked  on  its  homeward  voyage  to  be  forwarded  to  the  port  of  its  forwarded  to  the 
original  destination,  and  all  goods,  wares,  and  merchandise  saved  from  P°.rt?  oftliegj 
any  ship  stranded  or  wrecked  on  its  outward  voyage  to  be  returned  to  °i"n)ni 
the  port  at  which  the  same  were  shipped;  but  such  commissioners  are 
to  take  security  for  the  due  protection  of  the  revenue  in  respect  of 
such  goods,  wares,  and  merchandise. 

DI.  All  matters  and  things  that  may  in  pursuance  of  the  eighth  Provision  as  to 
part  of  this  Act  be  done  by  or  to  any  justice,  or  any  two  justices,  may 
in  Scotland  be  done  also  by  or  to  the  sheriff  of  the  county,  including 
the  sheriff  substitute  ;  and  the  expression  "  Lord  or  Lady  of  a 
Manor"  shall,  in  the  eighth  part  of  this  Act,  so  far  as  regards 
»5cotland;  include  "  Heritable  Proprietor  duly  infeft." 
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PART  IX. 

LIABILITY   OF   SHIPOWNERS. 

Application. 

Application.        i)i i .  The  ninth  part  of  this  Act  shall  apply  to  the  whole  of  her 
Application  of      Majesty's  dominions. 

Part  IX.  of  act. 

Limitation  of  Limitation  of  Liability. 

Liability. 

Owner  not  liable       Dili.  No  owner  of  any  sea-going  ship  or  share  therein  shall  be 
certainearticies     ^aD^e  to  ma^e  good  any  loss  OP  damage  that  may  happen  without  his 
actual  fault  or  privity  of  or  to  any  of  the  following  things ;  (that  is 
to  say,) 

(1.)  Of  or  to  any  goods,  merchandise,  or  other  things  whatsoever 
taken  in  or  put  on  board  any  such  ship,  by  reason  of  any  fire 
happening  on  board  such  ship  ; 

(2.)  Of  or  to  any  gold,  silver,  diamonds,  watches,  jewels,  or  precious 
stones,  taken  in  or  put  on  board  any  such  ship,  by  reason  of  any 
robbery,  embezzlement,  making  away  with,  or  secreting  thereof, 
unless  the  owner  or  shipper  thereof  has,  at  the  time  of  shipping- 
the  same,  inserted  in  his  bills  of  lading  or  otherwise  declared  in 
writing  to  the  master  or  owner  of  such  ship  the  true  nature  and 
value  of  such  articles, 
To  any  extent  whatever. 

^1 V.  No  owner  of  any  sea-going  ship  or  share  therein  shall,  in 
cases  where  all  or  any  of  the  following  events  occur  without  his  actual 
fault  or  privity  ;  (that  is  to  say,) 

(1.)  Where  any  loss  of  life  or  personal  injury  is  caused  to  any 

person  being  carried  in  such  ship  ; 
(2.)  Where  any  damage  or  loss  is  caused  to  any  goods,  merchandise , 

or  other  things  whatsoever,  on  board  any  such  ship  / 
(3.)  Where  any  loss  of  life  or  personal  injury  is,  by  reason  of  the 
improper  navigation  of  such  sea-going  ship  as  aforesaid  caused 
to  any  person  carried  in  any  other  ship  or  boat ; 
(4.)  Where  any  loss  or  damage  is,  by  reason  of  any  such  improper 
navigation  of  such,  sea-going  ship  as  aforesaid,  caused  to  any 
other  ship  or  boat,  or  to  any  goods,  merchandise,  or  other  things 
whatsoever,  on  board  any  other  ship  or  boat ; 

Be  answerable  in  damages'  to  an  extent  beyond  the  value  of  his 
ship  and  the  freight  due  or  to  grow  due  in  respect  of  sucn  ship 
during  the  voyage  which  at  the  time  of  the  happening  of  any  such 
events  as  aforesaid  is  in  prosecution  or  contracted  for,  subject  to  the 
following  proviso,  (that  is  to  say),  that  in  no  case,  where  any  such 
liability  as  aforesaid  is  incurred  in  respect  of  loss  of  life  or  personal 
injury  to  any  passenger,  shall  the  value  of  any  such  ship  and  the 
freight  thereof  be  taken  to  be  less  than  fifteen  pounds  per  registered 
ton  (a). 

Value  of  carriage  DV.  For  the  purposes  of  the  ninth  part  of  this  Act,  the  freight 
pa?sa°e-mone  s^a^  ^  deemed  to  include  the  value  of  the  carriage  of  any  goods  or 
to  "be  considered  merchandise  belonging  to  the  owners  of  the  ship,  passage-money,  and 
as  freight.  also  the  hire  due  or  to  grow  due  under  or  by  virtue  of  any  contract 


(a)  This  section  is  repealed.     See  the  "  Merchant  Shipping  Act  Amend- 
ment Act,  1862,"  sect.  2 ;  and  Schedule,  Table  (A.),  post. 
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except  only  such  hire,  in  the  case  of  a  ship  hired  for  time,  as  may  not 
begin  to  be  earned  until  the  expiration  of  six  months  after  such  loss 
or  damage  (a). 

DVI.  The  owner  of  every  sea-going-  ship  or  share  therein  shall  Provision  for 
be  liable  in  respect  of  every  such  loss  of  life,    personal  injury,  8eparate  loi»«^ 
loss  of  or    damage  to  goods  as  aforesaid  arising  on  distinct  occa- 
sions to  the  same  extent  as  if  no  other  loss,  injury,  or  damage  had 
arisen. 

Mode  of  Procedure.  Mode  of 

Procedure. 

DVII.  Whenever  any  such  liability  as  aforesaid  has  been  or  is  in  case  of  loss  of 
alleged  to  have  been  incurred  in  respect  of  loss  of  life  or  personal  !if?  or  p|rsonal, 

,,       T,         ,       „  m      ,  T       ,.  .  „  .  f.  injury,  Board  of 

injury,  the  Board  of  Irade  may,  in  its  discretion,  alter  giving  not  Trade  may  direct 
less  than  three  days'  notice  by  post  or  otherwise  to  the  party  to  be  proceedings, 
made  defendant  or  defender,  by  warrant  sealed  with  the  seal  of  such 
board,  or  signed  by  one  of  its  secretaries  or  assistant  secretaries, 
require  the  sheriff  having  jurisdiction  over  any  place  in  the  United 
Kingdom  to  summon  a  jury  at  a  time  and  place  to  be  specified  in 
such  warrant  for  the  purpose  of  determining  the  following  question ; 
(that  is  to  say,) 

The  number,  names,  and  descriptions  of  all  persons  killed  or  injured 

by  reason  of  any  wrongful  act,  neglect,  or  default ; 
And  upon  the  receipt  of  such  warrant  the  sheriff  shall  summon  a  jury 
of  twenty-four  indifferent  persons,  duly  qualified  to  act  as  common 
jurymen  in  the  superior  courts,  to  meet  at  such  time  and  place  as 
aforesaid. 

DVIII.  If  either  party  to  the  inquiry  desire  any  such  question  as  Either  party  may 
aforesaid  to  be  tried  before  a  special  jury,  such  question  shall  be  so  require  question 
tried,  provided  that  notice  of  such  desire,  if  coming  from  the  other  speciaUury.7  * 
party,  is  given  to  the  Board  of  Trade  before  it  has  issued  its  warrant 
to  the  sheriff;  and  for  that  purpose  the  Board  of  Trade  shall,  by  its 
warrant  to  the  sheriff,  require  him  to  nominate  a  special  jury  for 
such  trial ;  and  thereupon  the  sheriff  shall,  as  soon  as  conveniently 
may  be  after  the  receipt  by  him  of  such  warrant,  summon  both  the 
parties  to  appear  before  him  by  themselves  or  their  attorneys  or  agents 
at  some  convenient  time  and  place  appointed  by  him  for  the  purpose 
of  nominating'  a  special  jury  ;  and  at  the  place  and  time  so  appointed 
the  sheriff  shall  proceed  to'nominate  and  strike  a  special  jury  in  the 
manner  in  which  such  juries  are  required  by  the  laws  for  the  time 
being  in  force  to  be  nominated  or  struck  by  the  proper  officers  of  the 
superior  courts  ;  and  the  sheriff  shall  appoint  a  day,  and  shall  on  the 
day  so  appointed  proceed  to  reduce  the  said  special  jury  to  the  number 
of  twenty,  in  the  manner  used  and  accustomed  by  the  proper  officers 
of  the  superior  courts. 

DIX.  The  following  provisions  shall  be  applicable  to  the  conduct  of  Provisions  fj 
proceedings  by  the  Board  of  Trade ;  (that  is  to  say,)  conduct  of  pro- 

(1.)  The  sheriff  shall  preside  at  such  inquiry,  and  the  Board  of  ce 
Trade  shall  be  deemed  in  England  and  Ireland  to  be  the  plaintiff, 
and  in  Scotland  the  pursuer,  both  of  which  terms  are  herein- 
after included  in  the  term  plaintiff,  with  power  to  appoint  any 
agent  to  act  on  his  behalf,  and  shall  have  all  such  rights  and  pri- 
vileges as  the  plaintiff  is  entitled  to  in  actions  at  law  ;  and  the 
owner  or  owners  of  the  ship  or  ships  by  whom  such  liability  as 
last  aforesaid  is  alleged  to  have  been  incurred  shall  be  deemed 
in  England  and  Ireland  to  be  the  defendant,  and  in  Scotland  the 
defender,  both  of  which  terms  are  hereinafter  included  in  the  term 
defendant : 


(a)  This  section  is  repealed.     Seethe  "Merchant  Shipping  Act  Amend- 
ment Act,  I8b'i,"  sect.ii;  and  Schedule,  Table  (A.),  post. 
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Rules  as  to 
damages  and 
application 
thereof. 


(2.)  Not  less  than  ten  days'  notice  of  the  time  and  place  of  the  in- 
quiry shall  be  served  by  the  Board  of  Trade  on  the  defendant : 
(3.)  Service  on  the  master  of  any  ship  shall  be  deemed  good  service 
on  the  owner  thereof,  and  the  master  shall,  in  respect  of  the  pro- 
ceeding's on  such  inquiry,  be  deemed  the  agent  and  representative 
of  the  owner,  with  power  to  appear  for  him  on  such  inquiry, 
and  to  do  all  matters  and  thing's  which  he  might  himself  have 
done  : 

(4.)  If  the  defendant  does  not  appear  at  the  time  of  such  inquiry, 
the  same  shall  be  proceeded  with  as  if  he  had  appeared,  upon  due 
proof  of  service  of  notice  having-  been  made  on  him  in  pursuance 
of  this  Act : 

(5.)  The  empannelling  of  the  jury  and  the  summoning-  and  attend- 
ance of  witnesses  shall  be  conducted  and  enforced  in  England 
and  Ireland  in  manner  provided  by  the  "  Lands  Clauses  Consoli- 
dation Act,  1845,"  in  cases  of  disputed  compensation  as  to  land, 
and  in  Scotland  in  manner  provided  by  the  u  Lands  Clauses  Con- 
solidation (Scotland)  Act,  1^45,"  in  like  cases,  or  as  near  thereto 
as  circumstances  permit ;  and  all  provisions  in  the  said  Acts 
having-  reference  to  cases  where  any  question  of  disputed  com- 
pensation requires  to  be  determined  by  the  verdict  of  a  jury  shall, 
with  the  requisite  alterations,  be  considered  as  incorporated  with 
this  Act,  and  to  have  reference  to  cases  where  the  question  of  the 
liability  of  any  owner  in  respect  of  any  such  accident  as  aforesaid 
requires  to  be  determined  by  the  verdict  of  a  jury  : 

(6.)  In  England  and  Ireland 'the  sheriff  shall,  if  the  Board  of  Trade 
so  requires,  or  if  the  defendant  so  requires,  and  the  Board  of 
Trade  consents  thereto,  appoint  as  assessor  a  barrister-at-law,  of 
competent  knowledge  and  standing : 

(7.)  The  costs  incurred  by  all  parties  in  and  incidental  to  any  such 
inquiry  as  aforesaid  shall  in  England  and  Ireland  be  taxed  by 
the  master  of  one  of  her  Majesty's  Superior  Courts  of  Common 
Law  as  between  attorney  and  client,  and  in  Scotland  by  the 
auditor  of  the  Court  of  Session  as  between  agent  and  client ;  and 
shall,  if  the  verdict  in  any  inquiry  is  in  favour  of  the  plaintiff,  be 
paid  by  the  defendant,  but  if  such  verdict  is  in  favour  of  the 
defendant,  be  paid  by  the  Board  of  Trade  out  of  the  mercantile 
mai-ine  fund  : 

(8.)  The  payment  of  all  damages  and  costs  in  any  such  inquiry  as 
aforesaid  shall,  upon  application  made  to  such  superior  court  as 
aforesaid  by  the  party  entitled  thereto,  be  enforced  by  rule  or 
order  of  such  court  or  a  judge  thereof;  or  otherwise  as  such 
court  or  judge  thinks  fit : 

(9.)  The  Board  of  Trade  may  make  any  compromise  it  thinks  fit  as 
to  the  damages  payable  in  respect  of  personal  injury,  or  of  the 
death  of  any  person  ;  and  any  damages  received  in  pursuance  of 
such  compromise  shall,  so  far  as  the  same  extend,  be  applied  in 
the  same  manner  and  be  subject  to  the  same  rules  as  if  the  same 
were  damages  recovered  on  an  inquiry  instituted  by  the  Board  of 
Trade. 

DX.  The  following  rules  shall  be  observed  as  to  the  damnges 
recovered  in  any  such  inquiry,  and  the  application  thereof;  (that  is 
to  say,) 

(1.)  The  damages  payable  in  each  case  of  death  or  injury  shall  be 
assessed  at  thirty  pounds  : 

(2  )  The  damages  found  due  on  any  such  inquiry  as  aforesaid  shall 
be  the  first  charge    on    the    aggregate    amount   for  which  the 
owner  is  liable,  and  shall  be  paid  thereout  in  priority  to  all  other 
^     claims : 

(3.)  All  such  damages  as  aforesaid  shall  be  paid  to  her  Majesty's 
paymaster-general,  and  shall  be  distributed  and  dealt  with  by 
him  in  such  manner  as  the  Board  of  Trade  directs;  and  in 
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directing-  such  distribution,  the  Board  of  Trade  shall  have  power 
in  the  first  place  to  deduct  and  retain  any  costs  incidental 
thereto ;  and,  in  the  next  place,  as  regards  the  sums  paid  in 
respect  of  injuries,  shall  direct  payment  to  each  person  injured 
of  such  compensation,  not  exceeding1  in  any  case  the  statutory 
amount,  as  the  said  Board  thinks  lit ;  and  as  regards  the  sums 
mid  in  respect  of  deaths,  shall  direct  payment  thereof  for  the 
benefit  of  the  husband,  wife,  parent,  and  child  of  the  deceased, 
or  any  of  them,  in  such  shares,  upon  such  evidence,  and  in  such 
manner  as  the  said  board  thinks  tit : 

(4.)  The  Board  of  Trade  shall  refund  to  the  owner  any  surplus 
remaining1  under  its  control  after  making1  such  distribution  as 
aforesaid,  and  the  sum  so  refunded  shall  form  part  of  the  residue 
herein-after  mentioned  : 

(5.)  The  Board  of  Trade  shall  not,  nor  shall  any  person  acting 
under  it,  be  liable  to  any  action,  suit,  account,  claim,  or  demand 
whatsoever,  for  or  in  respect  of  any  act  or  matter  done,  or 
omitted  to  be  done,  in  the  distribution  of  such  damages  as 
aforesaid : 

(6.)  If  the  amount  paid  to  her  Majesty's  paymaster-general  in 
manner  aforesaid  is  insufficient  to  meet  the  demands  upon  it,  the 
several  claims  thereon  shall  abate  proportionally. 

DXI.  After  the  completion  of  such  inquiry  as  aforesaid,  if  any  Any  person  who 
person  injured  estimates  the   damages  payable  in  respect  of  such  wUhS^amount 
injury,  or  if  the  executor  or  administrator  of  any  deceased  person  of  statutory 
estimates  the  damages  payable  in  respect  of  his  death,  at  a  greater  damage  may 

c        r   J  .  r  '  .         bring  an  action 

sum  than  such  statutory  amount,  or,  in  case  ot  a  compromise  having  on  nfs  owu 
been  made  by  the  Board  of  Trade,  than  the  amount  accepted  by  such  account, 
board  by  way  of  compensation  for  such  injury  or  death  as  aforesaid, 
the  person  so  estimating1  the  same  shall,  upon  repaying'  or  obtaining 
the  repayment  by  the  Board  of  Trade  to  the  owner  of  the  amount 
paid  by  him  to  the  Board  of  Trade  in  respect  of  such  injury  or  death, 
be  at  liberty  to  bring  an  action  for  the  recovery  of  damages  in  the 
same  manner  as  if  no  power  of  instituting  an  inquiry  had  herein-before 
been  given  to  the  Board  of  Trade,  subject  to  the  following  proviso ; 
(that  is  to  say,)  that  any  damages  recoverable  by  such  persons  shall 
be  payable  only  out  of  the  residue,  if  any,  of  the  aggregate  amount 
for  which  the  owner  is  liable,  after  deducting  all  sums  paid  to  her 
Majesty's  paymaster- general  in  manner  aforesaid  ;  and  if  the 
damages  recovered  in  such  action  do  not  exceed  double  the  statutory 
amount,  such  person  shall  pay  to  the  defendant  in  such  action  all 
the  costs  thereof,  such  costs  to  be  taxed  in  England  and  Ireland  as 
between  attorney  and  client,  and  in  Scotland  as  between  agent  and 
client. 

DXII.  In  cases  where  loss  of  life  or  personal  injury  has  occurred  if  Board  of  Trade 
by  any  accident  in  respect  of  which  the  owner  of  any  such  ship  as  S'proceeSgs, 
aforesaid  is  or  is  alleged  to  be  liable  in  damages,  no  person  shall  be  individuals  may' 
entitled  to  bring  any  action,  or  institute  any  suit  or  other  legal  pro-  bri"g  actions, 
ceeding  in  the  United  Kingdom,  until  the  completion  of  the  inquiry 
(if  any)  instituted  by  the  Board  of  Trade,  or  until  the  Board  of  Trade 
has  refused  to  institute  the  same ;  and  the  Board  of  Trade  shall,  for 
the  purpose  of  entitling  any  person  to  bring  an  action  or  institute  a 
suit  or  other  legal  proceeding,  be  deemed  to  have  refused  to  institute 
such  inquiry  whenever  notice  has  been  served  on  it  by  any  person  of 
his  desire  to  bring  such  action  or  institute  such  suit  or  other  legal 
proceeding,  and  no  inquiry  is  instituted  by  the  Board  of  Trade  in 
respect    of   the    subject-matter  of  such  'intended    action,    suit,  or 
proceeding,  for  the  space  of  one  month  after  the  service  of  such 
notice. 

DXIII.  Whenever  the  Board  of  Trade,  having  refused  in  manner  Proceedings  by 
aforesaid  to  institute  any  inquiry,  afterwards  determines  to  institute  B°ar(1  t)f  Trade 
the  same,  the  damages  and  costs  (if  any)  recovered  on  such  inquiry  a 
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shall  be  payable  rateably  with  and  not  in  priority  to  the  coats  and 
damages  recovered  in  any  other  action,  suit,  or  legal  proceeding. 

DXIV.  In  cases  where  any  liability  has  been  or  i»  alleged  to  have 
been  incurred  by  any  owner  in  respect  of  loss  of  life,  personal 
injury,  or  loss  of  or  damage  to  ships,  boats,  or  goods,  and  several 
claims  are  made  or  apprehended  in  respect  of  such  liability,  then, 
subject  to  the  right  herein-before  given  to  the  Board  of  Trade  of 
recovering  damages  in  the  United  Kingdom  in  respect  of  loss  of  life  or 
personal  injury,  it  shall  be  lawful  in  England  or  Ireland  for  the  High 
Court  of  Chancery,  and  in  Scotland  for  the  Court  of  Session,  and  in 
any  British  possession  for  any  competent  court  to  entertain  proceed- 
ings, at  the  suit  of  any  owner  for  the  purpose  of  determining  the 
amount  of  such  liability  subject  as  aforesaid,  and  for  the  distribution 
of  such  amount  rateably  amongst  the  several  claimants,  with  power 
for  any  such  court  to  stop  all  actions  and  suits  pending  in  any  other 
court  in  relation  to  the  same  subject-matter;  and  any  proceeding 
entertained  by  such  Court  of  Chancery  or  Court  of  Session,  or  other 
competent  court,  may  be  conducted  in  such  manner  and  subject  to 
such  regulations  as  to  making  any  persons  interested  parties  to  the 
same,  and  as  to  the  exclusion  of  any  claimants  who  do  not  come  in 
within  a  certain  time,  and  as  to  requiring  security  from  the  owner, 
and  as  to  payment  of  costs,  as  the  court  thinks  just. 

DXV.  All  sums  of  money  paid  for  or  on  account  of  any  loss  or 
damage  in  respect  whereof  the  liability  cf  the  owners  of  any  ship  is 
limited  by  the  ninth  part  of  this  Act,  and  all  costs  incurred  in  relation 
thereto,  may  be  brought  into  account  among  part-owners  of  the  same 
ship  in  the  same  manner  as  money  disbursed  for  the  use  thereof. 


Saving  Claute. 
Saving  clause. 


Saving  Clause. 

DXVI.  Nothing  in  the  ninth  part  of  this  Act  contained  shall  be 
construed — 

To  lessen  or  take  away  any  liability  to  which  any  master  or 

seaman,  being  also  owner  or  part-owner  of  the  ship  to  which 

he  belongs,  is  subject  in  his  capacity  of  master  or  seaman  ;  or, 

To  extend  to  any  British  ship  not  being  a  recognized  British  ship 

within  the  meaning  of  this  Act. 


Application. 


PART  X. 

LEGAL    PROCEDURE. 

Application. 


Part  xato°fnthe          DXVII.  The    tenth  part  of  this  Act  shall  in  all  cases,  where  no 
Act.  particular  country  is  mentioned,  apply  to  the  whole  of  her  Majesty's 

dominions. 


Legal  Procedure  Legal  Procedure  (General). 

(General.) 

Punishment  of  DXVIII.  In  all  places  within  her  Majesty's  dominions,  except 
?e?overyofd  Scotland,  the  offences  hereinafter  mentioned  shall  be  punished  and 
penalties.  penalties  recovered  in  manner  following ;  (that  is  to  say,)  'a' 


(a)  As  to  offences  by  British  subjects  on  board  ships  to  which  they  do 
not  belong,  see  sec.  11  Merchant  Shipping  Act,  1867.    App.  p.  ccccxiii. 
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(1.)  Every  offence  by  this  Act  declared  to  be  a  misdemeanor  shall 
be  punishable  by  fine  or  imprisonment,  with  or  without  hard 
labour ;  and  the  court  before  which  such  offence  is  tried  may 
in  England  make  the  same  allowances  and  order  payment  of 
the  same  costs  and  expenses  as  if  such  misdemeanor  had  been 
enumerated  in  the  Act  passed  in  the  seventh  year  of  his  late 
Majesty  King-  George  the  Fourth,  chapter  sixty-four,  or  any  ?G  4  c>81> 
other  Act  that  may  be  passed  for  the  like  purpose  ;  and  may  in 
any  other  part  of  her  Majesty's  dominions  make  such  allowances 
and  order  payment  of  such  costs  and  expenses  (if  any)  as  are 
payable  or  allowable  upon  the  trial  of  any  misdemeanor  under 
any  existing  Act  or  ordinance,  or  as  may  be  payable  or  allowable 
under  any  Act  or  law  for  the  time  being  in  force  therein  : 
(2.)  Every  offence  declared  by  this  Act  to  be  a  misdemeanor  shall 
also  be  deemed  to  be  an  offence  hereby  made  punishable  by 
imprisonment  for  any  period  not  exceeding  six  months,  with  or 
without  hard  labour,  or  by  a  penalty  not  exceeding  one  hundred 
pounds,  and  may  be  prosecuted  accordingly  in  a  summary  manner 
instead  of  being  prosecuted  as  a  misdemeanor : 
(3.)  Every  offence  hereby  made  punishable  by  imprisonment  for 
any  period  not  exceeding  six  months,  with  or  without  hard 
labour,  or  by  any  penalty  not  exceeding  one  hundred  pounds, 
shall  in  England  and  Ireland  be  prosecuted  summarily  before 
any  two  or  more  justices,  as  to  England  in  the  manner  directed 
by  the  Act  of  the  eleventh  and  twelfth  years  of  the  reign  of  her 
Majesty  Queen  Victoria,  chapter  forty-three,  and  as  to  Ireland 
in  the  manner  directed  by  the  Act  of  the  fourteenth  and  fifteenth 
years  of  the  reign  of  her'Majesty  Queen  Victoria,  chapter  ninety- 
three,  or  in  such  other  manner  as  may  be  directed  by  any  Act 
or  Acts  that  may  be  passed  for  like  purposes  :  and  all  provisions 
contained  in  the  said  Acts  shall  be  applicable  to  such  prosecutions 
in  the  same  manner  as  if  the  offences  in  respect  of  which  the 
same  are  instituted  were  hereby  stated  to  be  offences  in  respect  of 
which  two  or  more  justices  have  power  to  convict  summarily  or 
to  make  a  summary  order  : 

(4.)  In  all  cases  of  summary  convictions  in  England,  where  the 
sum  adjudged  to  be  paid  exceeds  five  pounds,  or  the  period  of 
imprisonment  adjudged  exceeds  one  month,  any  person  who 
thinks  himself  aggrieved  by  such  conviction  may  appeal  to  the 
next  court  of  general  or  quarter  sessions,  which  is  holden  not 
less  than  twelve  days  after  the  day  of  such  conviction  for  the 
county,  city,  borough,  liberty,  riding,  division,  or  place  wherein 
the  case  has  been  tried ;  provided  that  such  person  shall  give  to 
the  complainant  a  notice  in  writing  of  such  appeal,  and  of  the 
cause  and  matter  thereof,  within  three  days  after  such  convic- 
tion, and  seven  clear  days  at  the  least  before  such  sessions,  and 
shall  a^so  either  remain'  in  custody  until  the  sessions,  or  enter 
into  a  recognizance,  with  two  sufficient  sureties,  before  a  justice 
of  the  peace,  conditioned  personally  to  appear  at  the  said 
sessions,  and  to  try  such  appeal,  and  to  abide  the  judgment  of 
the  court  thereupon,  and  to  pay  such  costs  as  shall  be  by  the 
court  awarded ;  and  upon  such  notice  being  given,  and  such 
recognizance  being  entered  into,  the  justice  before  whom  the 
same  shall  be  entered  into  shall  liberate  such  person,  if  in 
custody;  and  the  court  at  such  sessions  shall  hear  and  deter- 
mine the  matter  of  the  appeal,  and  shall  make  such  order 
therein,  with  or  without  costs  to  either  party,  as  to  the  court 
shall  seem  meet ;  and  in  case  of  the  dismissal*  of  the  appeal,  or 
the  affirmance  of  the  conviction,  shall  order  and  adjudge  the 
offender  to  be  punished  according  to  the  conviction,  and  to  pay 
such  costs  as  may  be  awarded,  and  shall,  if  necessary,  issue  pro- 
cess for  enforcing  such  judgment : 


clii  Appendix. 

(5.)  All  offences  under  this  Act  shall,  in  any  British  possession, 
be  punishable  in  any  court  or  by  any  justice  of  the  peace 
or  magistrate,  in  which  or  by  whom  offences  of  a  like  character 
are  ordinarily  punishable,  or  in  such  other  manner,  or  by 
such  other  courts,  justices,  or  magistrates,  as  may  from  time 
to  time  be  determined  by  any  Act  or  ordinance  duly  made  in 
such  possession,  in  such  manner  as  Acts  and  ordinances  in  such 
possession  are  required  to  be  made  in  order  to  have  the  force 
of  law. 

SaSraurto  BXIX.  Any  stipendiary  magistrate  shall  have  full  power  to  do 

hav^same  power  alone  whatever  two  justices  of  the  peace  are  by  this  Act  authorized 

as  two  justices.      to  do. 

Offence  where  DXX.  For  the  purpose  of  giving-  jurisdiction  under  this  Act,  every 

deemed  to  have    offence  shall  be  deemed  to  have  been  committed,  and  every  cause  of 

been  committed.  compiamt  to  have  arisen,  either  in  the  place  in  which   the  same 

actually  was  committed  or  arose,  or  in  any  place  in  which  the  offender 

or  person  complained  ag-ainst  may  be. 

jurisdiction  over  DXXI.  In  all  cases  where  any  district  within  which  any  court  o-r 
ships  lying  off  justice  of  the  peace  or  other  magistrate  has  jurisdiction,  either  under 
this  Act  or  under  any  other  Act,  or  at  common  law,  for  any  purpose 
whatever,  is  situate  on  the  coast  of  any  sea,  or  abutting  on  or  project- 
ing into  any  bay,  channel,  lake,  river,  or  other  navigable  water,  every 
such  court,  justice  of  the  peace,  or  magistrate,  shall  have  jurisdiction 
over  any  ship  or  boat  being'  on,  or  lying  or  passing  off  such  coast,  or 
being  in  or  near  such  bay,  channel,  lake,  river,  or  navigable  water  as 
aforesaid,  and  over  all  persons  on  board  such  ship  or  boat,  or  for  the 
time  being  belonging  thereto,  in  the  same  manner  as  if  such  ship, 
boat,  or  persons  were  within  the  limits  of  the  original  jurisdiction  of 
such  court,  justice,  or  magistrate. 

Service  to  be  DXXII.  Service  of  any  summons  or  other  matter  in  any  legal  pro- 
good  if  made  ceeding  under  this  Act  shall  be  good  service,  if  made  personally  on 

personally,  or  on    -  -i  •     i  i  /»     i      i  •  /•  r    i 

board  ship.  the  person  to  be  served,  or  at  his  last  place  or  abode,  or  it  made  by 
leaving  such  summons  for  him  on  board  any  ship  to  which  he  may 
belong  with  the  person  being  or  appearing  to  be  in  command  or 
charge  of  such  ship. 

Sums  ordered  to  DXXIII.  In  all  cases  where  any  court,  justice  or  justices  of  the 
by  d?s?ressVoUn le  peace,  or  other  magistrate,  has  or  have  power  to  make  an  order 
ship.  directing  payment  to  be  made  of  any  seaman's  wages,  penalties,  or 

other  sums  of  money,  then,  if  the  party  so  directed  to  pay  the  same 
is  the  master  or  owner  of  a  ship,  and  the  same  is  not  paid  at  the 
time  and  in  manner  prescribed  in  the  order,  the  court,  justice,  or 
justices,  or  other  magistrate  who  made  the  order,  may,  in  addition 
to  any  other  powers  they  or  he  may  have  for  the  purpose  of  com- 
pelling payment,  direct  the  amount  remaining  unpaid  to  be  levied  by 
distress  or  poinding  and  sale  of  the  said  ship,  her  tackle,  furniture, 
and  apparel. 

DXX1V.  Any  court,  justice,  or  magistrate  imposing  any  penalty 
under  this  Act,  for  whicn  no  specific  application  is  herein  provided, 
may,  if  it  or  he  thinks  lit,  direct  the  whole  or  any  part  thereof  to  be 
applied  in  compensating  any  person  for  any  wrong  or  damage  which 
he  may  have  sustained  by  the  act  or  default  in  respect  of  which  such 
penalty  is  imposed,  or  to  be  applied  in  or  towards  payment  of  the 
expenses  of  the  proceedings ;  and  subject  to  such  directions  or' specific 
application  as  aforesaid,  all  penalties  recovered  in  the  United  Kingdom 
shall  be  paid  into  the  receipt  of  her  Majesty's  Exchequer  in  such 
manner  as  the  Treasury  may  direct,  and  shall  be  carried  to  and  form 
part  of  the  Consolidated  Fund  of  the  United  Kingdom ;  and  all 
penalties  recovered  in  any  British  possession  shall  be  paid  over  into 
the  public  treasury  of  such  possession,  and  form  part  of  the  public 
revenue  thereof. 

Limitation  of  DXXV.  The  time  for  instituting  summary  proceedings  under  this 

Act  sha11  be  limited  as  follows;  (that  is  to  say,) 
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(1.)  No  conviction  for  any  offence  shall  be  made  under  this  Act  in 
any  summary  proceeding-  instituted  in  the  United  Kingdom, 
unless  such  proceeding1  is  commenced  within  six  months  after  the 
commission  of  the  offence-,  or  if  both  or  either  of  the  parties  to 
Mich  proceeding:  happen  during1  such  time  to  be  out  of  the 
United  Kingdom,  unless  the  same  is  commenced  within  two 
months  after  they  both  first  happen  to  arrive  or  to  be  at  one  time 
within  the  same : 

(2.)  No  conviction  for  any  offence  shall  be  made  under  this  Act 
in  any  proceeding1  instituted  in  any  British  possession,  unless 
such  'proceeding1  is  commenced  within  six  months  after  the 
commission  of  the  offence  ;  or  if  both  or  either  of  the  parties  to 
the  proceeding-  happen  during  such  time  not  to  be  within  the 
jurisdiction  of  any  court  capable  of  dealing-  >vith  the  case,  unless 
the  same  is  commenced  within  two  months  after  they  both  first 
happen  to  arrive,  or  to  be  at  one  time  within  such  jurisdiction  : 
(3.)  JNo  order  for  the  payment  of  money  shall  be  made  under  this 
Act  in  any  summary  proceeding:  instituted  in  the  United  Kingdom, 
unless  such  proceeding  is  commenced  within  six  months  after  the 
cause  of  complaint  arises ;  or,  if  both  or  either  of  the  parties 
happen  during  such  time  to  be  out  of  the  United  Kingdom, 
unless  the  same  is  commenced  within  six  months  after  they  both 
n'rst  happen  to  arrive,  or  to  be  at  one  time  within  the  .same  : 
(4.)  No  order  for  the  payment  of  money  shall  be  made  under  this 
Act  in  any  summary  proceeding  instituted  in  any  British  pos- 
session, unless  such  proceeding  is  commenced  within  six  months 
after  the  cauee  of  complaint  arises ;  or,  if  both  or  either  of  the 
parties  to  the  proceeding  happen  during  such  time  not  to  be 
within  the  jurisdiction  of  any  court  capable  of  dealing  with  the 
case,  unless  the  same  is  commenced  within  six  months  after 
they  both  first  happen  to  arrive  or  be  at  one  time  within  such 
jurisdiction  : 

And  no  provision  contained  in  any  other  Act  or  Acts,  ordinance  or 
ordinances,  for  limiting  the  time  within  which  summary  proceedings 
may  be  instituted,  shall  affect  any  summary  proceeding  under  this 
Act. 

DXXVL  Any  document  required  by  this  Act  to  be  executed  in  the  Document 
presence  of  or  to  be  attested  by  any  witness  or  witnesses,   may  be  j"?.^ 

11  1  »T  /•  *  I  •  1    1  j  1  'A 

proved  by  the  evidence  of  any  person  who  is  able  to  bear  witness  to  witness. 
the  requisite  facts,  without  calling  the*  attesting  witness  or  witnesses 
or  any  of  them. 

DXXVII.  Whenever  any  injury  has,  in  any  part  of  the  world,  been  Powe|jr0tf0fudge 
caused  to  any   property  belonging  to  her  Majesty  or  to  any  of  her  Record  o? 
Majesty's  subjects  by  any  foreign  ship,  if  at  any  time  thereafter  such  Admiralty  to 
ship  is  found  'in  any  port  or  river  of  the  United  Kingdom  or  within  JJ^^IJJ 
three  miles  of  the  coast  thereof,  it  shall  be  lawful  for  the  judge  of  any  occasioned 
court  of  record  in  the  United  Kingdom,  or  for  the  judge  of  the  High  damage. 
Court  of  Admiralty,  or  in  Scotland  the  Court  of  Session,  or  the  sheriff 
of  the  county  within  whose  jurisdiction  such  ship  may  be,  upon  its 
being  shown*  to  him  by  any  person  applying  summarily  that  such 
injury  was  probably  caused  by  the  misconduct  or  want  of  skill  of  the 
ma>ter  or  mariners  of  such  ship,  to  issue  an  order  directed  to  any 
officer  of  customs  or  other  officer  named  by  such  judge,  requiring  him 
to  detain  such  ship  until  such  time  as  the  owner,  master,  or  consignee 
thereof  has  made  satisfaction  in  respect  of  such  injury,  or  has  given 
security,  to  be  approved  by  the  judge,  to  abide  the  event  of  any  action, 
suit,  of  other  legal  proceeding  that  may  be  instituted  in  respect  of 
such  injury,  and  to  pay  all  costs  and  damages  that  ma}7  be  awarded 
thereon ;  and  any  officer  of  customs  or  other  officer  to  whom  such 
order  is  directed'shall  detain  such  ship  accordingly. 

DXXVIII.  In  any  case  where  it  appears  that  before  any  applica-  Power  in  certain 
tion  can  be  made  under  the  foregoing  section  such  foreign  ship  will  cases  to  detain 
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ship  before  appii-  have  departed  beyond  the  limits  therein  mentioned,  it  shall  be  lawful 
cation  made  to  for  any  commissioned  officer  on  full  pay  in  the  military  or  naval  service 
judge.  of  her  MajestVj  or  any  British  officer  of  customs,  or  any  British  con- 

sular officer,  to  detain  such  ship  until  such  time  as  will  allow  such 
application  to  be  made  and  the  result  thereof  to  be  communicated  to 
him  ;  and  no  such  officer  shall  be  liable  for  any  costs  or  damages  in 
respect  of  such  detention  unless  the  same  is  proved  to  have  been  made 
without  reasonable  grounds. 

DXXIX.  In  any  action,  suit,  or  other  proceeding  in  relation  to  such 
injury,  the  person  so  giving  security  as  aforesaid  shall  be  made  de- 
fendant or  defender,  and  shall  be  stated  to  be  the  owner  of  the  ship 
that  has  occasioned  such  damage ;  and  the  production  of  the  order 
of  the  judge  made  in  relation  to  such  security  shall  be  conclusive  evi- 
dence of  the  liability  of  such  defendant  or  defender  to  such  action, 
suit,  or  other  proceeding. 


Who  to  be 
defendant  to 
suit  in  such 


Legal  Procedure 
(Scotland), 

Offences  punish- 
able as  misde- 
meanors. 


Summary  pro- 
ceedings. 


Form  of  com- 
plaint. 


Mode  of  requir- 
ing appearance 
of  defender  and 
•witnesses. 


Legal  Procedure  (Scotland). 

DXXX.  In  Scotland,  every  offence  which  by  this  Act  is  described 
as  a  felony  or  misdemeanor  may  be  prosecuted  by  indictment  or 
criminal  letters  at  the  instance  of  her  Majesty's  advocate  before  the 
High  Court  of  Justiciary,  or  by  criminal  libel  at  the  instance  of  the 
procurator  tiscal  of  the  county  before  the  sheriff,  and  shall  be  punish- 
able with  fine  and  with  imprisonment,  with  or  without  hard  labour 
in  default  of  payment,  or  with  imprisonment,  with  or  without  hard 
labour,  or  with  both,  as  the  court  may  think  fit,  or  in  the  case  of  felony 
with  penal  servitude,  where  the  court  is  competent  thereto ;  and  such 
court  may  also,  if  it  think  fit,  order  payment  by  the  offender  of  the 
costs  and*  expenses  of  the  prosecution. 

DXXXI.  In  Scotland,  all  prosecutions,  complaints,  actions,  or 
proceedings  under  this  Act,  other  than  prosecutions  for  felonies  or 
misdemeanors,  may  be  brought  in  a  summary  form  before  the  sheriff 
of  the  county,  or  before  any  two  justices  of  the  peace  of  the  county 
or  burgh  where  the  cause  of  such  prosecution  or  action  arises,  or 
where  the  offender  or  defender  may  be  for  the  time,  and  when  of  a 
criminal  nature,  or  for  penalties,  at  the  instance  of  the  procurator 
fiscal  of  court,  or  at  the  instance  of  any  party  aggrieved,  with  concur- 
rence of  the  procurator  fiscal  of  court ;  and  the  court  may,  if  it 
think  fit,  order  payment  by  the  offender  or  defender  of  the  costs  of  the 
prosecution  or  action. 

DXXXII.  In  Scotland,  all  prosecutions,  complaints,  actions,  or 
other  proceedings  under  this  Act  may  be  brought  either  in  a  written 
or  printed  form,  or  partly  written  and  partly  printed,  and  where  such 
proceedings  are  brought'in  a  summary  form  it  shall  not  be  necessary 
in  the  complaint  to  recite  or  set  forth  the  clause  or  clauses  of  the 
Act  on  which  such  proceeding  is  founded,  but  it  shall  be  sufficient  to 
specify  or  refer  to  such  clause  or  clauses,  and  to  set  forth  shortly  the 
cause  of  complaint  or  action,  and  the  remedy  sought ;  and  when  such 
complaint  or  action  is  brought  in  whole  or  in  part  for  the  enforcement 
of  a  pecuniary  debt  or  demand,  the  complaint  may  contain  a  prayer 
for  warrant  to  arrest  upon  the  dependence. 

DXXXIII.  In  Scotland,  on  any  complaint  or  other  proceeding 
brought  in  a  summary  form  under  this  Act  being  presented  to  the 
sheriff-clerk  or  clerk  of  the  peace,  he  shall  grant  warrant  to  cite  the 
defender  to  appear  personally  before  the  said  sheriff  or  justices  of  the 
peace  on  a  day  fixed,  and  at  the  same  time  shall  appoint  a  copy  of 
the  same  to  be  delivered  to  him  by  a  sheriff  officer  or  constable,  as 
the  case  may  be,  along  with  the  citation ;  and  such  deliverance  shall 
also  contain  a  warrant  for  citing  witnesses  and  havers  to  compear  at 
the  same  time  and  place  to  give  evidence  and  produce  such  writs  as 
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may  be  specified  in  their  citation  ;  and  where  such  warrant  has  been 
prayed  for  in  the  complaint  or  other  proceeding-,  the  deliverance  of 
the  sheriff-clerk  or  clerk  of  the  peace  shall  also  contain  a  warrant  to 
arrest  upon  the  dependence  in  common  form  $  provided  always,  that 
where  the  apprehension  of  any  party,  with  or  without  a  warrant  is 
authorized  by  this  Act,  such  party  may  be  detained  in  custody  until 
he  can  be  brought  at  the  earliest  opportunity  before  any  two  justices 
or  the  sheriff  who  may  have  jurisdiction  in  the  place,  to  be  dealt  with 
as  this  Act  directs,  and  no  citation  or  mducise  shall  in  such  case  be 
necessary. 

DXXXIV.  When  it  becomes  necessary  to  execute  such  arrestment  Backing  arrat- 
on  the  dependence  against  goods  or  effects  of  the  defender  within  ment»- 
Scotland,  but  not  locally  situated  within  the  jurisdiction  of  the  sheriff 
or  justices  of  the  peace  by  whom  the  warrant  to  arrest  has  been 
granted,  it  shall  be  competent  to  carry  the  warrant  into  execution  on 
its  being  endorsed  by  the  sheriff-clerk  or  clerk  of  the  peace  of  the 
county  or  burgh  respectively  within  which  such  warrant  comes  to  be 
executed. 

DXXXV.  In  all  proceedings  under  this  Act  in  Scotland,  the  sheriff  Compelling 
or  justices  of  the  peace  shall  have  the  same  power  of  compelling 
attendance  of  witnesses  and  havers  as  in  cases  falling  under  their 
ordinary  jurisdiction. 

DXXXVI.  The  whole  procedure  in  cases  brought  in  a  summary  Proceedings  to  b« 
form  before  the  sheriff  or  justices  of  the  peace  in  Scotland  shall  be  viv&  vooe' 
conducted  viva  voce,  without  written  pleadings,  and  without  taking 
down  the  evidence  in  writing,  and  no  record  shall  be  kept  of  the 
proceedings,  other  than  the  complaint,  and  the  sentence  or  decree 
pronounced  thereon. 

DXXXVII.  It  shall  be  in  the  power  of  the  sheriff  or  justices  of  Power  to 
the  peace  in  Scotland  to  adjourn  the  proceedings  from  time  to  time  adJ°unu 
to  any  day  or  days  to  be  fixed  by  them,  in  the  event  of  absence  of 
witnesses/or  of  any  other  cause  which  shall  appear  to  them  to  render 
such  adjournment  necessary, 

DXXXVIII.  In  Scotland,  all  sentences  and  decrees  to  be  pro-  Sentence  to  b« 
nounced  by  the  sheriff  or  justices  of  the  peace  upon  such  summary  in  writing, 
complaints  shall  be  in  writing ;  and  where  there  is  a  decree  for  pay- 
ment of  any  sum  or  sums  of  money  against  a  defender,  such  decree 
shall  contain  warrant  for  arrestment,  poinding,  and  imprisonment  in  imprisonment  to 
default  of  payment,  such  arrestment,  poinding,  or  imprisonment  to  be  be  inflicted  in 
carried  into  effect  by  sheriffs'  officers  or  constables,  as  the  case  may  default  of  pay- 
be,  in  the  same  manner  as  in  cases  arising  under  the  ordinary  juris-  ment" 
diction  in  the  sheriff  or  justices:  provided  always,  that  nothing  herein 
contained  shall  be  taken  or  construed  to  repealer  affect  an  Act  of  the 
fifth  and  sixth  years  of  William  the  Fourth,  intituled  "  An  Act  for 
abolishing,  in  Scotland,    Imprisonment  for  Civil  Debts   of  small 
Amount." 

DXXXIX.  In  all  summary  complaints   and  proceedings  for  re-  Sentence  and 
covery  of  any  penalty  or  sum  of  money  in  Scotland,  if  a  defender  Penalties  in 
who  has  been  duly  cited  shall  not  appear  at  the  time  and  place  re-  defender's 
quired  by  the  citation,  he  shall  be  held  as  confessed,  and  sentence  of  appearance, 
decree  shall  be  pronounced  against  him  in  terms  of  the  complaint, 
with  such  costs  and  expenses  as  to  the  court  shall  seem  fit :  provided 
always,  that  he  shall  be  entitled  to  obtain  himself  reponed  against  any 
such  decree  at  any  time  before  the  same  be  fully  implemented,  by 
lodging  with  the  clerk  of  court  a  reponing  note,  and  consigning  in 
his  hands  the  sum  decerned  for,   and   the   costs  which  had  been 
awarded  by  the  court,  and  on  the  same  day  delivering  or  transmitting 
through  the  post  to  the  pursuer  or  his  agent  a  copy  of  such  reponing 
note ;  and  a  certificate  by  the  clerk  of  court  of  such  note  having  been 
lodged  shall  operate  as  a  sist  of  diligence  till  the  cause  shall  have 
been  reheard  and  finally  disposed  of,  which  shall  be  on  the  next 
sitting  of  the  court,  or  on  any  day  to  which  the  court  shall  then 
adjourn  it. 


clvi 


Warrant  to 
apprehend  in 
default  of 
appearance. 


Backing  sen- 
tences or  decrees. 


Orders  not  to  be 
quashed  for  want 
of  form  ;  and  to 
be  final. 


.General  rules,  so 
far  as  applicable, 
to  extend  to 
penalties  and 
proceedings  in 
Scotland. 
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DXL.  In  all  summary  complaints  or  other  proceeding's  not  brought 
for  the  recovery  of  any  penalty  or  sum  of  money  in  Scotland,  if  a 
defender,  being  duly  cited,  shall  fail  to  appear,  the  sheriff  or  justices 
may  grant  warrant  to  apprehend  and  bring-  him  before  the  court. 

DXLI.  In  all  cases  where  sentences  or  decrees  of  the  sheriff  or 
justices  require  to  be  enforced  within  Scotland,  but  beyond  the  juris- 
diction of  the  sheriff  or  justices  by  whom  such  sentences  or  decrees 
have  been  pronounced,  it  shall  be  competent  to  carry  the  same  into 
execution  upon  the  same  being  indorsed  by  the  sheriff-clerk  or  clerk 
of  the  peace  of  the  county  or  burgh  within  which  such  execution  is  to 
take  place. 

DXLI  I.  No  order,  decree,  or  sentence  pronounced  by  any  sheriff 
or  justice  of  the  peace  in  Scotland  under  the  authority  of  this  Act 
shall  be  quashed  or  vacated  for  any  misnomer,  informality,  or  defect 
of  form  ;  and  all  orders,  decrees,  and  sentences  so  pronounced  shall 
be  final  and  conclusive,  and  not  subject  to  suspension,  advocation, 
reduction,  or  to  any  form  of  review  or  stay  of  execution,  except  on 
the  ground  of  corruption  or  malice  on  the  part  of  the  sheriff  or  justices, 
in  which  case  the  suspension,  advocation,  or  reduction  must  be  brought 
within  fourteen  days  of  the  date  of  the  order,  decree,  or  sentence 
complained  of:  provided  always,  that  no  stay  of  execution  shall  be 
competent  to  the  effect  of  preventing  immediate  execution  of  such 
order,  decree,  or  sentence. 

DXLIII.  Such  of  the  general  provisions  with  respect  to  jurisdic- 
tion, procedure,  and  penalties  contained  in  this  Act  as  are  not  incon- 
sistent with  the  special  rules  herein-before  laid  down  for  the  conduct 
of  legal  proceedings  and  the  recovery  of  penalties  in  Scotland,  shall, 
so  far  as  the  same  are  applicable,  extend  to  such  last-mentioned  pro- 
ceedings and  penalties  :  provided  always,  that  nothing  in  this  Act 
contained  shall  be  held  in  any  way  to  'annul  or  restrict  the  common 
law  of  Scotland  with  regard  to  the  prosecution  or  punishment  of 
offences  at  the  instance  or  by  the  direction  of  the  lord-advocate,  or  the 
rights  of  owners  or  creditors  in  regard  to  enforcing  a  judicial  sale  of 
any  ship  and  tackle,  or  to  give  to  the  High  Court  of  Admiralty  of 
England  any  jurisdiction  in  respect  of  salvage  in  Scotland  which  it 
has  not  heretofore  had  or  exercised. 


PART  XI. 


Miscellaneous. 

Contracts  may 
be  made  with 
natives  in 
India,  under 
certain  condi- 
tions, binding 
them  to  go  to 
Australia,  and 
thence  to  serve 
in  other  ships 
to  the  United 
Kingdom. 


MISCELLANEOUS. 


DXLIV.  It  shall  be  lawful  for  any  master  or  owner  of  a  ship,  or 
hi?  agent,  to  enter  into  contracts  with  lascars  or  natives  of  the  terri- 
tories of  the  East  India  company,  binding  them  to  proceed  to  any  port 
or  ports  in  the  Australian  colonies,  either  as  seamen  or  as  passengers, 
and  there  to  engage  themselves  as  seamen  in  any  ship  which  may 
happen  to  be  there  and  to  be  bound  to  the  United' Kindom  or  to  any 
other  part  of  her  Majesty's  dominions :  provided  that  every  such 
contract  shall  be  in  such  fbrm,  and  shall  contain  such  provisions,  and 
shall  be  executed  in  such  manner,  and  under  such  conditions  for  secur- 
ing the  return  of  such  lascars  or  natives  to  their  own  country,  and  for 
other  purposes,  as  the  governor-general  of  India  in  council,  or  the 
governors  of  the  respective  presidencies,  in  which  the  contract  is 
made,  in  council  may  direct ;  and  if  any  lascar  or  other  person  who 
has  bound  himself  by  any  such  contract  is,  on  arriving  in  any  of  the 
said  colonies,  required  to  enter  into  an  agreement  to  serve  as  a  seaman 
in  any  ship  bound  for  the  United  Kingdom  or  to  any  other  part  of 
her  Majesty's  dominions,  and  if  it  is  certified  by  some  officer  ap- 
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pointed  for  that  purpose  by  the  governor  of  the  said  colony  that  such 
agreement  is  a  proper  agreement  in  all  respects  for  such  lascar  or 
<i'rh,T  person  to  enter  into,  and  is  in  accordance  with  the  original  con- 
tract, and  that  the  ship  to  which  such  agreement  relates  is  a  proper 
ship  for  such  lascar  or  other  person  to  serve  in,  and  is  properly  sup- 
plied with  provisions,  and  that  there  is  not  in  the  opinion  of  such 
officer  any  objection  to  the  full  performance  of  the  said  contract,  such 
r  or  other  person  shall  be  bound  to  enter  into  the  said  agreement, 
and  to  serve  as  a  seaman  in  the  ship  to  which  it  relates,  and  shall 
thereupon  be  deemed  to  be  for  all  purposes  one  of  the  crew  of  the 
ship  ;  and  if  he  refuses  to  enter  into  such  agreement,  he  shall,  not- 
withstanding such  refusal,  be  liable  to  the  same  consequences,  and  be 
dealt  with  in  all  respects  in  the  same  manner,  as  if  he  had  voluntarily 
entered  into  the  same ;  and  for  every  lascar  or  other  person  in  respect 
of  whom  such  certificate  is  applied  for,  the  person  applying  for  the 
same  shall  pay  to  such  officer  as  aforesaid  such  fee  as  the  governor  of 
the  colony  may  appoint. 

DXLV.  Nothing  in  this  Act  contained  shall  be  taken  to  repeal  or  Act  not  to  affect 
alter  any  of  the  provisions  of  the  lt  Passengers  Act,  1852,"  or  of  the  passenger  Acts. 
Act  of  the  seventeenth  year  of  her  present  Majesty,  chapter  eighty- 
four. 

DXLYI.  The  municipal  corporation  of  any  borough,  being  a  sea-  Corporations, 
port  in  the  United  Kingdom,  and  any  body  corporate,  association,  or  f^VoTTaUors' 
trustees  in  any  such  seaport,  existing  or  constituted  for  any  public  homes, 
purposes  relating  to  the  government  or  benefit  of  persons  engaged  in 
the  British  merchant  service,  or  to  the  management  of  docks  and  har- 
bours, or  for  any  other  public  purooses  connected  with  shipping  or 
navigation,  may,  with  the  consent  of  her  Majesty's  secretary  of  state 
for  the  home  department,  appropriate  any  lands  vested  in  them  or  in 
trustees  for  them  as  a  site  or  sites  for  a  sailors'  home  or  sailors'  homes, 
and  may  for  that  purpose  either  retain  and  apply  the  same  accordingly, 
or  convey  the  same  to  trustees,  with  such  powers  for  appointing  new 
trustees  and  continuing  the  trust  as  they  think  fit. 

DXLVII.  The  legislative  authority  of  any  British  possession  shall  Power  of  co- 
have  power,  by  any  Act  or  ordinance  confirmed  by  her  Majesty  in  loniai  legisia- 
council,  to  repeal,  wholly  or  in  part,  any  provisions  of  this  Act  relating  pro^sionsS  Act 
to  ships  registered  in  such  possession ;  but  no  such  Act  or  ordinance 
shall  take  effect  until  such  approval  has  been  proclaimed  in  such  pos- 
session, or  until  such  time  thereafter  as  may  be  fixed  by  such  Act  or 
ordinance  for  the  purpose. 

DXLVIII.  All  expenses  incurred  by  the  commissioners  of  customs  Expenses 
in  the  conduct  of  suits  or  prosecutions,  or  otherwise  in  carrying  into  incurred  by 
effect  the  provisions  of  this  Act,  shall  be  considered  as  expenses  having  ^f^ustoms'to'be 
reference  to  the  revenue  of  customs,  and  shall  be  paid  out  of  the  con-  paid  out  of  the 
solidated  customs  ;  but  the   Board  of  Trade  may,  with  the  consent  of  consolidated 
the  Treasury,  repay  out  of  the  mercantile  marine  fund  all  or  any  part  cu 
of  such  of  the  expenses  so  paid  as  are  by  the  provisions  of  this  Act 
chargeable  on  the  said  fund. 
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SCHEDULE  to  which  this  Act  refers. 


FORM  A.     (See  Section  36.) 
CERTIFICATE  OF  SURVEYOR, 


Name  of  Ship.            Fo^hB°uk 

Port  of  Registry.                How  Propelled. 

By  steam  or  sails,  and 
if  by  steam,  whether 
by  paddle  or  screw. 

Dumber  of  -decks                                             Build 
'umber  of  masts 
tigging  .        .    Nature  of,  and  whether    Gallery 
standing  or  running    TT    A 
bowsprit. 
Stern        .        .    Round,  square,  or  other    Framework 
description. 

Carvel  or 
clincher. 
Description  of. 

Kind  of. 

Wood  or  other 
material. 

Measurements. 

Length  from  the  forepart  of  stem  under  the  bowsprit 
to  the  aftside  of  the  head  of  the  sternpost 
Main  breadth  to  outside  of  plank        .... 
Depth  in  hold  from  tonnage  deck  to  ceiling  at  mid- 

Feet. 

Tenths. 

Tonnage. 
Tonnage  under  tonnage  deck      
Closed-in  spaces  above  the  tonnage  deck,  if  any  ;  viz., 
Space  or  spaces  between  decks 
Poop      ...... 

No.  of  Tons. 

Roundhouse  ... 

Other  inclosed  spaces,  if  any,  naming  them    . 
Total        .... 

(a)  Additional  Particulars  for  Steamers. 
Deduction  for  space  required  for  propelling  power  (say 
whether  -froths  or  T&ths,  or  as  measured)      . 

Length  of  engine  room  (if  measured) 
Engines     

Tons. 

Feet. 

Tenths. 

Number  of  Engines. 

Combined  power  (estimated  horse-power)  . 

No.  of  Horses-power. 

Register  tonnage  (after  making  deduction  for  > 
space  for  propelling  power  in  steamers)  (a)    } 

I,  the  undersigned  A.  B.  of  having  surveyed  the 

above-named  ship,  hereby  certify  that  the  above  particulars  are  true. 

Dated  at  (Signed) 

the  day  of  18 


(a)  Omit  this 
part  if  she  hat 
no  tteam  power. 
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(&)  Omit  this 
part  if  she  has   \ 
no  steam  power. 


FORM  B.    (See  Section  38.) 
DECLARATION  OP  OWNERSHIP  BY  INDIVIDUAL  OWNER. 


Name  of  Ship.           ,*£*&. 

Port  of  Registry.               How  Propelled. 

By  steam  or  sails,  and, 
if  by  steam,  whether 
by  paddle  or  screw. 

Number  of  decks                                             Build 
Number  of  masts 
Rigging  .        .    Nature  of  ,  and  whether    Gallery 
standing  or  running    TT     -, 
bowsprit. 
Stern        .        .    Bound,  square,  or  other    Framework 
description. 

Carvel  or 
clincher. 
Description  of. 

Kind  of. 

Wood  or  other 
material. 

Measurements. 

Length  from  the  forepart  of  stem  under  the  bowsprit 
to  the  aftside  of  the  head  of  the  sternpost 
Main  breadth  to  outside  of  plank        .... 
Depth  in  hold  from  tonnage  deck  to  ceiling  at  mid- 

Feet.        Tenths. 

Tonnage. 

Tonnage  under  tonnage  deck     
Closed-in  spaces  above  the  tonnage  deck,  if  any  ;  viz., 
Space  or  spaces  between  decks        .... 
Poop      

No.  of  Tons. 

Roundhouse   ........ 
Other  inclosed  spaces,  if  any,  naming  them  . 

Total        .        .        .        . 

(a)  Additional  Particulars  for  Steamers. 

Deduction  for  space  required  for  propelling  power  (say 
whether  ^ths  or  -n^ths,  or  as  measured)     . 

Length  of  engine  room  (if  measured) 
Engines     
Combined  power  (estimated  horse-power)  . 

Tons. 

Feet.        Tenths. 

Number  of  Engines. 

No.  of  Horses-power. 

Register  tonnage  (after  making  deduction  for  > 
space  of  propelling  power  in  steamers.  (a)     5 

in  the  county  of  declare 

(1.)  I  am  a  natural-born  British  subject,  born  at  [naming  birth-place], 


I,  the  undersigned  A.  B.,  of 
as  follows : 


Merchant  Shipping  Act,  17  £•  18  Viet.  c.  104. 
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and  have  never  taken  the  oath 
of  allegiance  to  any  foreign 
state. 


(and  have  since  I  took  the  oath  of 
allegiance  to  a  foreign  state  [naming 
state],  and  on  the  day  of  , 

taken  the  oath  of  allegiance  to  her 
Majesty,  and  am  resident*  at  \nam- 
711-  1  •  ,  I     •  1 


ing  place},  being  a  place  within  her    •  if  the  de- 


Majesty's  dominions. 


I  am 

a  denizen  by 
letters  of  deni- 1 
zation,    dated)  or 
the 
day  of 


or 


naturalized   by   actN 
of  parliament  of  the 
United  Kingdom  of 
[cite  the  year  of  the  W 
reign  in  which  the 
act  was  passed,  its 
chapter  and  title}.    ) 


clarant  is  a  na- 
tural-born sub- 
ject, rvho  hag 
taken  the  oath 
of  allegiance  to  a 

foreign  state,  or 


naturalized  by  an  ordinance 
of  the  proper  legislative 
authority  01  [naming  subject,  and  it 

British   possession],    [die  resident  in  a. 
the  year  in  which  the  ordi-  SXf 
nance  was  passed,  its  chap-  Majesty's  do- 
ter  and  title}. 


and  am  resident  at  [naming  place]  being  a  place  within  her  Majesty's 
dominions.  ofi 

.      ,  T  ,  factory,  or  part- 

Ana.  1  nave  ner  in  some 

since  I  So  became  a  denizen,  \  or  \  8hl,°.e  the  Pass!nS  of  the  said  act  or  £S£S* 
1  i        <  ordinance.  butiness  in  the 

and  on  the  day  of  taken  the  oath  of  allegiance  to  her  Majesty.  United  King- 

(2.)  The  ship,  the  description  of  which  is  prefixed  to  this  my  declaration  British  posset- 

,.       .  i     --I,  sion"  [naming 

is  foreign  -  built,' 
and  I  do  not  know 
the  time  when  or 
the  place  where 


was  built  at  [naming 
the  country  and  place],  on 
the  day  of  ,  and 
her  foreign  name  is 
[these  words  to  be  added 
if  the  ship  is  foreign]. 


or 


(3.)  C.  D. 


of 


|  she  was  built,  and 
her  foreign  name 
Us 

is  the  master  of  the  said  ship. 


or 


was    condemned 

by    the    Court    Of  w7iere7t*carrie* 

[naming   Court,]  on  ««  businetg.] 

on  the  day 

of 

at 


(4.)  I  am  entitled  to  be  registered  as  *  owner  of 
the  said  ship. 


•  IftTiedeclara- 
r  .'    tion  is  made 

Shares  in  by  a  joint-owner, 
add  the  ivord 
"joint"  before 

(5.)  To  the  best  of  my  knowledge  and  belief,  no  person  or  body  of owner- 
persons,  other  than  such  persons  or  bodies  of  persons  as  are  by  the  Mer- 
chant Shipping  Act,  1854,  qualified  to  be  owners  of  British  ships,  is 
entitled  as  owner  to  any  interest  whatever,  either  legal  or  beneficial,  in 
the  said  ship. 

And  I  make  this  solemn  declaration  conscientiously  believing  the 
same  to  be  true. 


Dated  at 
the 


day  of 


(Signed). 


18 


Made  and  subscribed  by  the 
above-named  A.  B.,  in 
the  presence  of  me, 


(Signed). 


[Name  of  Registrar  or  Justice  of  the 
Peace  acting  in  and  for  ]. 
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(a)  Omit  thig 
part  if  she  has 
no  steam  power. 


FORM  C.    (See  Section  39.) 

DECLARATION  OF  OWNERSHIP  ON  BEHALF  OF  A  BODY  CORPORATE 

AS  OWNER. 


Name  of  Ship.            Fo^B£lt. 

Port  of  Registry.                How  Propelled. 

By  steam  or  sails,  and, 
if  by  steam,  whether 
by  paddle  or  screw. 

Number  of  decks                                             Build 
Number  of  masts 
Rigging  .        .    Nature  of,  and  whether    Gallery 
standing  or  running     TT    j 
bowsprit. 
Stern        .        .    Round,  square,  or  other     Framework 
description. 

Carvel  or 
clincher. 
Description  of. 

Kind  of. 

Wood  or  other 
material. 

Measurements. 

Length  from  the  forepart  of  stem  under  the  bowsprit  to 
the  aftside  of  the  head  of  the  stern  post  . 
Main  breadth  to  outside  of  plank        .... 
Depth  in  hold  from  tonnage  deck  to  ceiling  at  mid- 
ships       

Feet.        Tenths. 

Tonnage. 

Tonnage  under  tonnage  deck 
Closed-in  spaces  above  the  tonm 
Space  or  spaces  between  deck 
Poop        . 
Roundhouse     . 
Other  inclosed  spaces,  if  any, 
i 

No.  of  Tons. 

ige  deck,  if  any  ;  viz., 

3 

naming  them 
Fotal  . 

(a)  Additional  Particulars  for  Steamers. 

Deduction  for  space  required  for  propelling  power  (say 
whether  f&ths  or  -^ths,  or  as  measured) 

Length  of  engine  room  (if  measured) 

Tons. 

Feet.        Tenths. 

Number  of  Engines. 

Combined  power  (estimated  horse-power)   . 

No.  of  Horses-power. 

Register  tonnage  (after  making  deduction  for  \ 
space  for  propelling  power  in  steamers)  (a)   J 

I,  the  undersigned  A.  B.,  of  in  the  county  of  [secretary], 

or  [duly  appointed  public  officer],  of  the         company,  declare  as  follows : 

(1 .)  The  said  company  was  incorporated  by  or  by  virtue  of 


Merchant  Shipping  Act,  17  $  18  Viet.  c.  104. 
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an  act  of  par- 

>                 \ 

'an  act  or  or-\ 

liament  01  the 

dinanceofthe 

the  Act  7  &  8 

United  King- 
dom 

a      charter 
granted  by 

legislature  of 

[cite 

Viet.     c.     110, 
from  the 

[cite  the  year 
of  the  reign 
in  which  the 

or( 

her       Ma- 
jesty,    and 
dated     the 

or( 

the    year    in 
which  the  act 
or   ordinance 

or 

day  of 
being  the  date 
of  the  certificate 

act  was  pass- 
ed  jits  chapter 

day  of 

was     passed, 
its      chapter 

of  complete  re- 
gistration. 

and  title.       ; 

i                  t 

(.and  title.]      ; 

. 

(2.)  The  said  company  is  subject  to  the  laws 

TT  •.  -i  ir-     j       >       f  of  the  British  possession  of 
of  the  United  Kingdom  j  or  j 

and  has  its  principal  place  of  business  at 

(3.)  The  ship,  the  description  of  which  is  prefixed  to  this  my  declara- 
tion, 

was  built  at 
[naming  thecountry  and 
place],  on  the  day 

of        ,  and  her  foreign 


name  is  :  [These 

words  to  be  added  if  the 
ship  is  foreign.] 

(4.)  C.  D.  of 


or 


is  foreign-built,  and  | 
I  do  not  know  the 
time  when    or    the  I 
place  where  she  was  / 
built,  and  her  foreign 
name  is 


was   condemned 
by  the  Court  of 


(  [naming 
I  on  the 


court] 


of 


is  the  master  of  the  said  ship. 


(5.)  The  said  company  is  entitled  to  be  registered  as  owner  of 
shares  in  the  said  ship. 

(6.)  To  the  best  of  my  knowledge  and  belief  no  person  or  body  of 
persons,  other  than  such  persons  or  bodies  of  persons  as  are  by  the  Mer- 
chant Shipping  Act,  1854,  qualified  to  be  owners  of  British  ships,  is 
entitled  as  owner  to  any  interest  whatever,  either  legal  or  beneficial,  in 
the  said  ship. 

And  I  make  this  solemn  declaration  conscientiously  believing  the 
same  to  be  true. 


(Signed). 


Dated  at 
the 


day  of 


18 


Made  and  subscribed  by  the  above-named  A.  B., 
in  the  presence  of  me, 


(Signed) 


[Name  of  Eegistrar.] 
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(a)  Omit  this 
part  if  she  has 
no  steam  power. 


FORM  D.    (See  Section  41) 
CERTIFICATE  OF  REGISTRY. 


No.                                                                           Da 

,te  of  Registry. 

Name  of  Ship.           Fo^eig^BuUt.         Port  of  ^S^ry-               How  Propelled. 

By  steam  or  sails,  and, 
if  by  steam,  whether 
by  paddle  or  screw. 

Number  of  decks                                             Build 
Number  of  masts 
Rigging  .        .    Nature  of  j  and  whether    Gallery 
standing  or  running    „     , 
bowsprit. 
Stern        .        .    Mound,  square,  or  other    Framework 
description. 

Carvel  or 
clincher. 
Description  of. 

Kind  of. 

Wood  or  other 
material. 

Measurements. 

Length  from  the  forepart  of  stem  under  the  bowsprit 
to  the  aftside  of  the  head  of  the  sternpost 
Main  breadth  to  outside  of  plank        .... 
Depth  in  hold  from  tonnage  deck  to  ceiling  at  mid- 

Feet, 

Tenths. 

Tonnage. 
Tonnage  under  tonnage  deck       
Closed-in  spaces  above  the  tonnage  deck,  if  any  ;  viz., 
Space  or  spaces  between  decks         .... 
Poop       

No.  of  Tons. 

Other  inclosed  spaces,  if  any,  naming  them    . 
Total 

(a)  Additional  Particulars  for  Steamers. 

Deduction  for  space  required  for  propelling  power  (say 
whether  -^ths  or  -^ths,  or  as  measured) 

Length  of  engine  room  (if  measured)  . 
Engines      
Combined  power  (estimated  horse-power)    . 

Tons. 

Feet. 

Tenths. 

Number  of  Engines. 

No.  of  Horses-power. 

Eegister  tonnage  (after  making  deduction  for  \ 
space  for  propelling  power  in  steamers)  (a)   / 

I,  the  undersigned  A.  B.y  Registrar  of  the  port  of 
certify,  that — 


hereby 


Merchant  Shipping  Act,  17  $  18  Viet.  c.  104. 

(1.)  The  ship,  the  description  of  which  is  prefixed  to  this  my  certifi- 
cate, has  been  duly  surveyed,  and  that  the  above  description  is  true. 


(2.)  C.  D.  of 

(3.)  The  said  ship 
was  built  at 
[naming    the    country 
and  place}  on  the 
day  of  and  her 

foreign  name  is 
[these  words  to  be  added 
\fthe  ship  is  foreign]. 


is  the  master  of  the  said  ship. 


is  foreign  built,  and 
the  time  when  and 
the  place  where  she 
was  built  is  not 
known,  and  her  fo- 
reign name  is 


or 


was  condemned 
by  the  Court  of 
[naming   Court] 
on  the 
day  of 
at 


(4.)  The  several  persons  and  bodies  corporate  whose  names  are  here- 
under  written  [or  endorsed]  are  owners  of  the  above  ship,  in  the  propor- 
tions set  opposite  their  respective  names. 


(Signed). 


.Registrar. 
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Names  of  the  several  owners  abore  [or 
within]  mentioned. 


Number  of  Sixty-fourth  Shares  held  by  each 
Owner. 


[Name] 


Thirty-two. 
Sixteen. 
Eight. 
Eight. 


(Signed). 


.Registrar. 


Dated  at 
the 


day  of 


18 


Notice. — A  certificate  of  registry  granted  under  the  Merchant  Ship- 
ping Act,  1854,  is  not  a  document  of  title.  It  does  not  necessarily  con- 
tain notice  of  all  changes  of  ownership,  and  in  no  case  does  it  contain  an 
official  record  of  any  mortgages  affecting  the  ship. 
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FORM  E.    (See  Section  55.) 
BILL  OF  SALE. 


(a)  Omit  this 
part  if  the  hag 
no  steam  power. 


No.  

Date  of  Registry. 

How  Propelled. 

Name  of  Ship.           Fo*ffB£It. 

Port  of  Registry. 

By  steam  or  sails,  and, 
if  by  steam,  whether 
by  paddle  or  screw. 

Number  of  decke                                           1  Build 
dumber  of  mastt 
Rigging  .        .    Nature  of,  and  whether    Gallery 
standing  or  running    TT     -i 

Stern        .        .    Hound,  square,  or  other    Framework 
description. 

Carvel  or 
clincher. 
Description  of. 

Kind  of. 

Wood  or  other 
material. 

Measurements. 

Length  from  the  forepart  of  stem  under  the  bowsprit  to 
the  aftside  of  the  head  of  the  sternpost     . 
Main  breadth  to  outside  of  plank        .... 
Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships 

Feet.         Tenth*. 

Tonnage. 

Tonnage  under  tonnage  deck 
Closed-in  spaces  above  the  tonna 
Space  or  spaces  between  deck 
Poop      .... 
Roundhouse  . 
Other  inclosed  spaces,  if  any, 

No.  of  Tons. 

ge  deck,  if  any  3 

a        .        . 

naming  them 
Total 

viz., 

(a)  Additional  Particulars  for  Steamers. 
Deduction  for  space  required  for  propelling  power  (say 
whether  -^ths  or  -j^ths,  or  as  measured) 

Length  of  engine  room  (if  measured) 

Tons. 

Feet.         Tenths. 

Number  of  Engines. 

Combined  power  (estimated  horse-power)  . 

No.  of  Horses-power 

v    Register  tonnage  (after  making  deduction  for  ) 
space  for  propelling  power  in  steamers)  (a)    S 

Alter  at  neces- 
sary if  there  be 
more  than  one 
owner. 


*  Omit,  if  no 
incntnbrances, 
the  rcords  in 
italics. 


I,  A.  B.,  of  in  the  county  of  ,  being  owner  of 

shares  in  the  ship  above  particularly  described,  in  consideration  of 
£  paid  to  me  by  C.  D.  of  ,  in  the  county  of 

hereby  transfer  to  the  said  C.  D.  the  said  shares. 

Further,  I,  A.  B.,  for  myself  and  my  heirs,  covenant  with  the  said 
C.  D.  and  his  assigns  that  I  have  power  to  transfer  in  manner  aforesaid 
the  said  shares,  and  that  the  same  are  free  from  incumbrances  *  save 
as  appears  by  the  registry  of  the  said  ship. 

In  witness  whereof  I  have  hereunto  subscribed  my  name  and  affixed 
my  seal,  this  day  of  18 

(L.S.)  (Signed) 

Executed  by  the  above-named 

in  the  presence  of 

[insert  description  and  place  of  residence.} 
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FORM  F.    (See  Section  56.) 
DECLARATION  OF  OWNERSHIP  BY  INDIVIDUAL  TRANSFERREE. 


STumber  of  decks 
Number  of  masts 
Rigging  . 


Stern 


No. 


Date  of  Registry. 


Name  of  Ship. 


British  or 
Foreign  Built. 


Port  of  Registry. 


How  Propelled. 


By  steam  or  sails.,  and, 
if  by  steam,  whether 
by  paddle  or  screw. 


Nature  of,  and  whether 
standing  or  running 
bowsprit. 

Round,  square,  or  other 
description. 


Build 

Gallery      . 

Head 

Framework 


Carvel  or 

clincher. 
Description  of. 

Kind  of. 

Wood  or  other 
material. 


Measurements. 

Length  from  the  forepart  of  stem  under  the  bowsprit 

to  the  aftside  of  the  head  of  the  sternpost 
Main  breadth  to  outside  of  plank  , 

Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships 


Tonnage. 

Tonnage  under  Tonnage  deck    .        . 

Closed-in  spaces  above  the  tonnage  deck,  if  any ;  viz 

Space  or  spaces  between  deck  a 

Poop 

Roundhouse   ....... 

Other  inclosed  spaces,  if  any,  naming  them    . 

Total   : 


Feet. 


Tenths. 


No.  of  TOM. 


(a)  Additional  particulars  for  Steamers. 

Deduction  for  space  required  for  propelling  power  (say 
whether  -^ths  or  -n^ths,  or  as  measured) 


Length  of  engine  room  (if  measured)  . 
Engines     .... 
Combined  power  (estimated  horse-power) 


Tons. 


Feet.         Tenths. 


Number  of  Engines. 


No.  of  Horses-power 


Register  tonnage,  (after  making  deduction  for  ) 
space  for  propelling  power  in  steamers)  (a)      $ 


I,  the  undersigned  A.  B.,  of 
follows : 


in  the  county  of 


declare  as 


(a)  Omit  this 
part  ifsJietia* 
no  tteam  power. 
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•  If  the  de- 
clarant is  a  na- 
tural-born sub- 
ject, mho  has 
taken  the  oath 
of  allegiance  to 
a  foreign  state, 
or  a  denizen  or  a 
naturalized 
subject,  and  is 
resident  in  a 
country  not 
within  her 
Majesty's  do- 
minions, he  must 
declare  in  addi- 
tion,that"heisa 
member  of  some 
British  factory 
or  partner  in 
some  house  ac- 
tually carrying 
on  business  in 
the  United 
Kingdom, 
or  in  some  Bri- 
tish possession" 
[naming  the 
house  and  also 
the  place  where  it 
carries  on  its 
tutiness.} 


(1).  I  am  a  natural-born  subject  of  her  Majesty,  born  at  [naming  place 
ofUrth] 

fand  have  since  I  took  the  oath 
of  allegiance  to  a  foreign  state 
[naming  state]  and  on  the 

day  of  taken 

1  [naming  place] 

being  a  place  within  her  Majesty's 
dominions. 


I  am 


Or 


a  denizen  by  letters  of  1 

denization  "dated  the  J 

day  of  J 


naturalized  by  Act 
of  Parliament  of 
the  United  King- 
dom [cite  the  year 
in  which  the  Act 
was  passed,  its 
chapter  and  title. 


naturalized  by  an 
ordinance  01  the 
proper  legislative 
authority  of 

or    torn  \cite  the  year    or    \-™min9     ****£ 
possession]       [cite 

the  year  in  which 
the  ordinance  was 
passed,  its  chapter 
and  title.] 

and  am  resident  at  [naming  place],  being  a  place  within  her  Majesty's 

dominions. 

And  I  have 

since  I  so  became  a  denizen  v  or  <  since  the  passing  of  the  said  act  or 
J       I  ordinance. 

taken  the  oath  of  allegiance  to  her 


and  on  the  day  of 

Majesty. 

(2).  To  the  best  of  my  knowledge  and  belief,  no  person  or  body  of 
persons,  other  than  such  person  or  bodies  of  persons  as  are  by  the 
Merchant  Shipping  Act,  1854,  qualified  to  be  owners  of  British  ships,  is 
entitled  as  owner  to  any  interest  whatever,  either  legal  or  beneficial,  in 
the  said  ship. 

And  I  make  this  solemn  declaration  conscientiously  believing  the 
same  to  be  true. 

(Signed) 


Dated  at 
the 


day  of 


18 


Made  and  subscribed  by  the  above  named  A.  B., 
in  the  presence  of  me, 


(Signed) 


{[Name  of  Registrar  or  Justices  of  the 
Peace,  acting  in  and  for  ] 


Merchant  Shipping  Act,  17  &  18  Viet.  c.  104. 
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FORM  G.    (See  Section  56.) 

DECLARATION  OF  OWNERSHIP  ON  BEHALF  or  A  BODY  CORPORATE 
AS  TRANSFERREE. 


No.                                                                          Da 

te  of  Registry. 

Name  of  Ship.           FoSig^Built           Port  of  Registry.               How  Propelled. 

By  steam  or  sails,  and, 
if  by  steam,  whether 
by  paddle  or  screw. 

Number  of  decks                                            Build 
Number  of  masts 
Rigging  .        .    Nature  of  ,  and  whether    Gallery 
standing  or  running    jjea(i 
bowsprit. 
Stern        .        .    Bound,  square,  or  other    Framework 
description. 

Carvel  or 
clincher. 
Description  of. 

Kind  of. 

Wood  or  other 
material. 

Measurements. 

Length  from  the  forepart  of  stem  under  the  bowsprit  to 
the  aftside  of  the  head  of  the  sternpost    .        . 
Main  breadth  to  outside  of  plank       .        . 
Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships 

Feet. 

Tenths. 

Tonnage. 
Tonnage  under  tonnage  deck      
Closed-in  spaces  above  the  tonnage  deck,  if  any  ;  viz., 
Space  or  spaces  between  decks        .... 
Poop      .        .        .        .        •   *    •        .        •        • 

No.  of  Tons. 

Other  inclosed  spaces,  if  any,  naming  them    . 
Total 

(»)  Additional  Particulars/or  Steamers, 

Deduction  for  space  required  for  propelling  power  (say 
whether  ^^ths  or  -^ths,  or  as  measured 

Length  of  engine  room  (if  measured)        . 
Engines    
Combined  power  (estimated  horse-power)  . 

Tons. 

Feet. 

Tenths. 

Number  of  Engines 

No.  of  Horses-power. 

Register  tonnage  (after  making  deduction  forl 
space  for  propelling  power  in  steamers)  (»)  / 

(a)  Omit  thit 
part  if  she  has 
no  steam  power. 


I,  the  undersigned  A.B.,  of         in  the  county  of  [secretary], 

or  [duly  appointed  public  officer],  of  the         company,  declare  as  follows : 
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Appendix. 
(1.)  The  said  company  was  incorporated  by  or  by  virtue  of 


an  act  of  par-  | 
liamentof  the 
United  King- 

a   charter 

an   act   or  or-\ 
dinance  of  the 
legislature     of 

'the  Act  7  &  8 
Viet.  c.  110, 
from  the 

dom 
[cite  the  year 
in  which  the 
act  was  pass- 

>- 

her      Ma- 
jesty, and 
dated    the 
day 

>«• 

[cite  the  year 
in  which  the  act 
or     ordinance 

)or( 

day  of 
being  the  date 
of  the  certifi- 
cate of  com- 

ed,  its  chapter 
and  title]. 

r  '. 

was  passed  ,  its 
chapter      and 
title.]               ) 

plete  registra- 
tion. 

(2.)  The  said  company  is  subject  to  the  laws 

of  the  United  Kingdom, }  0,  { 
and  has  its  principal  place  of  business  at 

(3.)  The  said  company  is  entitled  to  be  registered  as  transferree  of 
shares  in  the  said  ship. 

And  I  make  this  solemn  declaration  conscientiously  believing  the  same 
to  be  true. 


(Signed). 


Dated  at 
the 


day  of 


18 


Made  and  subscribed  by  the  above-named  A.  B.t 
in  the  presence  of  me? 


(Signed) 


[Name  of  Registrar^ 


Merchant  Shipping  Act,  17  &  18  Viet.  c.  104. 
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FORM  H.    (See  Section  58.) 
DECLARATION  BY  OWNER  TAKING  BY  TRANSMISSION. 


No  

Date  of  Registry. 

Name  of  Ship.            F*£ShB£lt. 

Port  of  Begistry.                 How  Propelled. 

By  steam  or  sails,  and, 
if  by  steam,  whether 
by  paddle  or  screw. 

lumber  of  decks                                            Build 
Number  of  masts 
[Jigging*   .        .    Nature  of,  and  whether    Gallery 
standing  or  running    TT     j 
bowsprit. 
Stern        .        .    Pound,  square,  or  other    Framework 
description. 

Carvel  or 
clincher. 
Description  of. 

Kind  of. 

Wood  or  other 
material. 

Measurements. 

Length  from  the  forepart  of  stem  under  the  bowsprit 
to  the  aftside  of  the  head  of  the  sternpost 
Main  breadth  to  outside  of  plank       .... 
Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships 

Feet.         Tenths. 

Tonnage. 

Tonnage  under  tonnage  deck     
Closed-in  spaces  above  the  tonnage  deck,  if  any  ;  viz., 
Space  or  spaces  between  decks        .... 
Poop      ......... 

No.  of  Tons. 

Other  inclosed  spaces,  if  any,  naming  them   . 
Total  . 

(')  Additional  Particulars  for  Steamers. 

Deduction  for  space  required  for  propelling  power  (say 
whether  ^ths,  -j^ths,  or  as  measured) 

Length  of  engine  room  (if  measured) 
Engines    
Combined  power  (estimated  horse-power)  . 

Tons. 

Feet.         Tenths. 

Number  of  Engines. 

No.  of  Horses-power. 

Register  tonnage  (after  making  deduction  for  \ 
space  for  propelling  power  in  steamers  (a)      f 

I,  (b)  the  undersigned  A.  B.}  of 

•  follows : 


in  the  county  of 


(a)  Omit  tJiis 
\part  if  she  has 


no  steam  power. 


(b)  Alter  ac- 
cordingly  if 
more  than  one 
person  makes  the 
declaration. 
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Appendix. 


•  If  the  declar- 
ant is  a  na- 
tural-born 
subject,  mho  has 
taken  the  oath  of 
allegiance  to  a 
foreign  state,  or 
a  denizen  or  a 
naturalized  sub- 
ject, and  is  resi- 
dent in  a  coun- 
try not  within 
her  Majesty's 
dominions,  he 
must  declare 
in  addition,  that 
"  he  -is  a  member 
of  some  British 
factory,  or  part- 
ner in  some 
house  actually 
carrying  on 
business  in  the 
United  Kingdom 
or  in  some  Bri- 
tish possession." 
[naming  the 
house  and  also 
the  place  where 
it  carries  on  its 
business.] 


(1.)  lam  a  natural-born  subject  of  her  Majesty,  born  at  [naming  place 
of  birth] 

'and  have  since  I  took  the  oath  of  alle- 
and  have  never  taken  the  ^      I  ^ance  ^  a  forei8n  stat-e  \-min9 


foreign  state 


lam 

a     denizen 
by  letters  of 
denization, 
dated  the 


day  of 


or 


naturalized  by  act 
of  parliament  of  the 
United  Kingdom 
[cite  the  year  in 
which  the  act  was 


resident  at*  [naming  place]  being  a 

place  within  her  Majesty's  dominions. 
Or 

naturalized  by  an  ordinance 
of  the  proper  legislative 
authority  of  [naming 

or  British  possession]  [cite  the 
year  in  which  the  ordinance 
was  passed,  its  chapter  and 
title.} 


t  Alter  ac- 
cording to  cir- 
cumstances. 


passed,  its  chapter 
and  title]. 

and  am  resident  at  [naming  place],  being  a  place  within  her  Majesty's 
dominions. 
And  I  have 

T      i  -i     •        "\       f  since  the  Dassinfir  of  the  said  act 

since  I  so  became  a  denizen,  >  or  4 

and  on  the  day  of 
(2.)  I  declare  that 
the  person  appearing 
by  the  register  book  to 
be  the  owner  of 
shares  in  the  ship 


,  taken  the  oath  of  allegiance  to  her  Majesty. 


at  in  the  county 
having  first 
made  his  will, 
dated  the  day  of 
whereby  he  appointed 
me  executor,  and  I 


We  declare  that 
C.  D.,  the  person 
appearing  on  the 
register  book  to  be 
the  owner  of 
shares  in  the  ship 
above  described, 
was  on  the  day 
of  f  [duly  ad- 
judged a  bankrupt] 
or  [declared  insol- 
vent], and  that  we 
were  on  the  day 
of  appointed 

assignees  of  the 
said  C.  D.,  and  we 
are  by  law  entitled 
to  be  registered  as 
owners  of  the  said 
shares  of  the 
said  ship  in  place 
of  the  said  C.  D. 


or( 


I  declare  that  on 
the  day  of 

I  intermar- 
ried with  and  am 
now  the  husband 
of  C.  D.,  the  per- 
son appearing  on 
the  register  book 
to  be  the  owner  of 
shares  in  the 
said  ship,  and  I 
declare  that  on 
such  marriage  the 
interest  of  the  said 
C.  D.  became  by 
law  vested  in  me, 
and  that  I  am  en- 
titled to  be  regis- 
tered as  owner  of 
the  said  shares  in 
place  of  the  said 
C.  D. 


proved  his  said  will  on 
the  day  of  in 
the  Court  of  ]  or 
[died  at  in  the 

county  of     on  the 
day  of          intestate, 
and  that    letters    of 
administration  of  his 
estate  and  effects  were 
on  the        day  of 
duly  granted  to  me  by 
the  Court  of          ] 

(3.)  To  the  best  of  my  knowledge  and  belief,  no  person  or  body  of 
persons,  other  than  such  persons  or  bodies  of  persons  as  are  by  the  Mer- 
chant Shipping  Act,  1854,  qualified  to  be  owners  of  British  ships,  is 
entitled  as  owner  to  any  interest  whatever,  either  legal  or  beneficial,  in 
the  said  ship. 

And  I  make  this  solemn  declaration  conscientiously  believing  the  same 
to  be  true. 

(Signed) 

Dated  at 

the  day  of  18 

Made  and  subscribed  by  the  above-named  A.  B., 

in  the  presence  of  me, 


(Signed) 


f  [Name  of  Registrar,  or  Justice  of  the 
\     Peace  acting  in  and  for  ] 


Merchant  Shipping  Act,  17  %  18  Viet.  c.  104. 
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FORM  I.    (See  Section  66.) 
FORM  OF  MORTGAGE, 


No.  

Date  of  Registry. 

Name  of  Ship.            p  *$*£„,. 

Port  of  Registry. 

How  Propelled. 

By  steam  or  sails,  and, 
if  by  steam,  whether 
oy  paddle  or  screw. 

Number  of  decks                                            Build 
Number  of  masts 
Rigging  .        .    Nature  of,  and  whether    Gallery 
standing  or  running    upafi 
bowsprit. 
Stern        .        .    Round,  square,  or  other    Framework 
description. 

Carvel  or 
clincher. 
Description  of. 

Kind  of. 

Wood  or  other 
material. 

Measurement. 

Length  from  the  forepart  of  stem  under  the  bowsprit  to 
the  aftside  of  the  head  of  the  sternpost  . 
Main  breadth  to  outside  of  plank        .        . 

Feet.        Tenths. 

Tonnage. 

Tonnage  under  tonnage  deck 
Closed-in  spaces  above  the  tonnage  deck,  if  any 
Space  or  spaces  between  decks 

;  viz., 

No.  of  Tons. 

Roundhouse  . 
Other  inclosed  spaces,  if  any, 

naming  them 
Total 

(a)  Additional  Particulars  for  Steamers. 

Deduction  for  space  required  for  propelling  power  (say 
whether  ^^ths  or  ^yths,  or  as  measured) 

Length  of  engine  room  (if  measured) 

Tons. 

Feet.        Tenths. 

Number  of  Engines. 

Combined  power  (estimated  horse-power)  . 

No.  of  Horses-power. 

Register  tonnage  (after  making  deduction  for  \ 
space  for  propelling  power  in  steamers)  (a)     J 

(a)  Omit  this 
part  if  she  has 
no  steam  power. 


I,  the  undersigned  A.B.,  of  in  the  county  of  in  considera-    Alter  covenant 

tion  of  £  this  day  lent  to  me  by  C.  D.  of  in  the  county  of   ™  mav  be  necct" 

*  *  v  sari/.  KO  as  to 


clxxiv 


secure  a  general 
balance  of  ac- 
counts or  other- 
wise, as  the  case 
may  require. 


•  Omit,  if  no 
incumbrances, 
the  words  in 
italics. 


Appendix. 

do  hereby  for  myself  and  my  heirs  covenant  with  the  said  C.  D., 
firstly,  that  I  or  my  heirs,  executors,  or  administrators,  will  pay  to  the 
said  C.  D.  the  said  sum  of  £  together  with  interest  thereon,  at  the 
rate  of  £  by  the  £100  in  the  year,  on  the  day  of 

next ;  and,  secondly,  that  if  the  said  principal  sum  is  not  paid  on  the  said 
day,  I,  or  my  heirs,  executors,  or  administrators,  will,  during1  such  time  as 
the  same  or  any  part  thereof  remain  unpaid,  pay  to  the  said  C.  D.  interest 
on  the  whole  or  such  part  thereof  as  may  for  the  time  being  remain  un- 
paid, at  the  rate  of  £  by  the  £100  in  the  year,  by  equal  half-yearly 
payments,  on  the  day  of  and  day  of  in  every 

year ;  and  for  better  securing-  to  the  said  C.  JX  the  repayment  in 
manner  aforesaid  of  the  said  principal  sum  and  interest,  I  hereby  mort- 
gage to  the  said  C.  D.  shares  of  which  I  am  the  owner  in  the 
ship  above  particularly  described. 

Lastly,  I,  A.  B.,  for  myself  and  my  heirs,  covenant  with  the  said  C.  D. 
and  his  assigns,  that  I  have  power  to  mortgage  in  manner  aforesaid  the 
above-mentioned  shares,  and  that  the  same  are  free  from  incumbrances* 
save  as  appears  by  the  registry  of  the  said  ship. 

In  witness  whereof  I  have  hereto  subscribed  my  name  and  affixed  my 
seal,  this  day  of 


(L.S.) 

Executed  by  the  above  named  A.  J5., 
in  the  presence  of  X.  Y. 


(Signed). 


FORM  K.    (See  Section  73.) 


TRANSFER  OF  MORTGAGE  TO  BE  ENDORSED  ON  ORIGINAL  MORTGAGE. 

I,  the  within  mentioned  C.  D.,  in  consideration  of  £  this  day 

paid  to  me  by  X.  Y.  of  in  the  county  of  hereby  transfer 

to  him  the  benefit  of  the  within  written  security.    In  witness  whereof  I 
have  hereunto  subscribed  my  name  and  affixed  my  seal,  this  the 
day  of 


(L.S.) 

Executed  by  the  above-named  C.  D., 
in  the  presence  of  E.  .F. 


(Signed). 


Merchant  Shippiny  Act,  17  fr  18  Viet.  c.  104. 
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FORM  L.     (See  Section  74. 
DECLARATION  BY  MORTGAGEE  TAKING  BY  TRANSMISSION. 


No.  

Date  of  Registry. 

K.meo,SI,,p.         PoS£Vum. 

Port  of  Registry. 

How  Propelled. 

By  steam  or  sails,  and, 
if  by  steam,  whether 
by  paddle  or  screw. 

Number  of  decks                                             Build         .    Carvel  or 
Number  of  masts                                                                       clincher. 
Rigging  .         .    Nature  of,  and  whether    Gallery      .    Description  of  . 
standinfj  or  running    TT     j               if  n    f 
bowsprit. 
Stern        .         .    Round,  square,  or  other    Framework    Wood  or  other 
description.                                             material. 

Measurements. 

Length  from  the  forepart  of  stem  under  the  bowsprit 
to  the  aftside  of  the  head  of  the  sternpost 
Main  breadth  to  outside  of  plank        .... 
Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships 

Feet.         Tenths. 

Tonnage. 

Tonnage  under  tonnage  deck      .... 
Closed-in  spaces  above  the  tonnage  deck,  if  any  ;  viz  , 
Space  or  spaces  between  decks 
Poop       ........ 
Roundhouse  ....... 
Other  inclosed  spaces,  if  any,  naming  them    . 

Total  . 

No.  of  Tom. 

(b)  Additional  Particulars  for  Steamers. 

Deduction  for  space  required  for  propelling'  power  (say 
whether  -££jths  or  f^ths,  or  as  measured) 

Length  of  engine  room  (if  measured) 

Tons. 

Feet.         Tenths. 

Engines    
Combined  power  (estimated  horse-power)  . 

- 

Number  of  Engines. 

No.  of  Horses-power. 

Register  tonnage  (after  making  deduction  for  \ 
space  for  propelling  power  in  steamers)  (a)    f 

(a)  Omit  thit 
part  if  the 
has  no  tttatn 
porcer. 


I,  the  undersigned  A.  B.,  of 
as  follows : 


in  the  county  of 


declare 
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I  declare  that  the^ 

j 

f                                                            \ 

/ 

person  appearing  by 
the  register  book  to 

We  declare  that 
C.  D.,  the  person 

I  declare  that  on 

be  the  mortgagee  of 

appearing  on   the 

the      day  of       I 

shares  in  the 

register  book  to  be 

intermarried  with 

•  Alter  accord-   ship  above  described* 

the  mortgagee  of 

and  am  now  the 

ing  to  circum-      \^ied  at                 in  the 

shares  in 

husband  of  C.  /)., 

ttances.                                     /, 

county  of 

the  ship  above  de- 

the person  appear- 

having first  duly  made 

scribed*    [was   on 

ing  on  the  register 

his  will  dated  the 

the        day  of 

book    to    be    the 

day  of           whereby 

duly  adjudged   a 

mortgagee  of 

he  appointed  me  exe- 

bankrupt], or  [was 

shares  in  the  said 

cutor,  and  I  proved 
his  said  will  on  the 

)or 

duly  declared  in- 
solvent], and  that 

or 

ship,  and  I  declare 
that  on  such  mar- 

day of               in  the 

we  were  on  the 

riage  the  interest 

Court  of               ],  or 

day  of               ap- 

of the  said  C.  D. 

[died  at             in  the 

pointed    assignees 

became     by    law 

county  of          on  the 

of  the  said  C.  D., 

vested  in  me,  and 

day  of 

and  we  are  by  law 

that  I  am  entitled 

intestate,    and    that 

entitled  to  be  re- 

to   be    registered 

letters  of  administra- 

gistered as  mort- 

as   mortgagee    of 

tion  of  his  estate  and 

gagees  of  the  said 

the  said  shares  in 

effects  were  on  the 

shares  of  the 

place  of  the  said 

day  of                 duly 

said  ship  in  place 

C.D. 

granted  to  me  by  the 

of  the  said  C.  D. 

Court  of               ]     , 

/ 

And  I  make  this   solemn   declaration   conscientiously  believing  the 
same  to  be  true. 

(Signed) 


Made  and  subscribed  by  the  above-named  A.  B.} 
in  the  presence  of  me, 


(Signed). 


.Registrar,  or  Justice  of  the  Peace. 


Merchant  Shipping  Act,  17  ^  18  Viet.  c.  104. 
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FORM  M.     (See  Section  79.) 
CERTIFICATE  or  MORTGAGE. 


No.                                                                             DL 

ite  of  Registry. 

Name  of  Ship.            Fordgn^Built.         Port  of  Registry.                How  Propelled. 

By  steam  or  sails,  and, 
if  by  steam,  whether 
by  paddles  or  screw. 

Number  of  decks                                              Build 
Number  of  masts 
Rigging   .         .    Nature  of,  and  whether    Gallery 
standing  or  running    jjea(j 
bowsprit. 
Stern        .         .    Pound,  square,  or  other    Framework 
description. 

Carvel  or 
clincher. 
Description  of. 

Kind  of. 

Wood  or  other 
material. 

Measurements. 

Length  from  the  forepart  of  stem  under  the  bowsprit 
to  the  aftside  of  the  head  of  the  stern  post 
Main  breadth  to  outside  of  plank       .... 
Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships 

Feet. 

Tenths. 

Tonnage. 

Tonnage  under  tonnage  deck      ..... 
Closed-in  spaces  above  the  tonnage  deck,  if  any  ;  viz., 
Space  or  spaces  between  decks         .... 
Poop      
Roundhouse  ...*.... 
Other  inclosed  spaces,  if  any,  naming  them    . 

Total     . 

No.  of 

Tons. 

(a)  Additional  Particulars  for  Steamers. 

Deduction  tor  space  required  for  propelling  power  (say 
whether  -££yths  or  ^ths,  or  as  measured) 

Length  of  engine  room  (if  measured) 
Engines     ......... 
Combined  power  (estimated  horse-power)  . 

Tons. 

Feet. 

Tenths. 

Number  of  Engines. 

No.  of  Horses-power. 

Register  tonnage  (after  making  deduction  for  "^ 
space  for  propelling  power  in  steamers)  (»)     J 

(a)  Omit  thit 
part  if  she  Jia* 
no  fteamporoer. 


3  08 
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ACCOUNT  OF  TITLE  OF  SUBSCRIBING  OWNERS. 

Names  of  the  several 
subscribing  Owners. 

Number  of  Sixty-fourth  Shares 
held  by  each  of  the  subscribing 
Owners. 

Account  of  Mortgages  or 
Certificates  of  Mortgage  or 
Sale  granted  in  respect  of 
Shares  of  subscribing 
Owner. 

Name  and  Descrip- 
tion of  Owner. 

A  Iter  accord- 
ingly, if  there  it 
only  one  ap- 
pointor  or  one 
attorney. 


(1.)  We,  the  several  above-mentioned  persons,  whose  names  are  here- 
unto subscribed,  being-  owners  of  the  above  ship  in  the  proportions  set 
opposite  our  respective  names  in  the  above  account  of  title  (but  subject  to 
the  several  mortgages  above-mentioned)  hereby  appoint  A.  B.of 
and  C.  D.  of  and  each  of  them,  our 

attorneys  and  attorney  jointly  or  severally  in  our  names  and  on  our  be- 
half to  mortgage  our  shares  in  the  above  ship,  and  to  execute  and  do  all 
such  deeds,  matters,  and  things  as  may  be  necessary  for  carrying  into 
effect  the  power  hereby  given. 

(2.)  We  declare  that  the  amount  of  money  to  be  raised  by  mortage 
under  this  power  shall  not  exceed  £  and  that  the  rate  of  interest  at 
which  the  same  is  raised  shall  not  exceed  £  for  every  £100  by  the 
year. 

(3.)  We  declare  that  the  power  of  mortgaging  hereby  given  may 
be  exercised  at 

(4.)  We  declare  that  the  above  power  shall  not  be  exercised  after  the 
expiration  of  months  from  the  date  hereof. 

In  witness  whereof,  we  have  hereunto  subscribed  our  names  and 
affixed  our  seals,  this  day  of 

(L.S.)  E.  F.  of 

(L.S.)  G.H.of 

1,  M.  2V.,  Registrar  of  hereby  certify,  that 

the  above-written  particulars  relating  to  the  ship  , 

and  to  the  title  of  the  several  above-mentioned  owners,  are 
correct ;  and  I  further  certify,  that  the  said  owners  have 
executed  this  certificate  in  manner  above  appearing. 


(Signed) 


Registrar. 


N.B. — Mortgages  created  under  this  power  must  be  endorsed  on  the 
certificate  in  the  following  form,  or  as  near  thereto  as  circumstances 
permit : 


•  If  the  mort- 
gage is  to  cover 
advances,  insert 
"  a  sum  not  ex- 
ceeding £        ," 
or  "  general 
balance  of 
accounts,    (as 
the  case  may 
be,) 


The 


day  of 


The  within  mentioned  shares  in  the  ship. 

this  day  mortgaged  toX.Y.  of 

*£ and  interest. 


were 


.  to  secure 


Signed_ 


Registrar,  or  Consular  Officer. 
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FORM  N.     (See  Section  79.) 
CERTIFICATE  OF  SJLLB. 


N.B.  All  the 
orvnereofthe 
ship  must  be 
partiet  to  thi» 
document. 


No. 

Date  of  Registry. 

t  Q.  .                    British  or 
NameofSlnp.            Foi.eign  Built. 

ort  of  Registry.                 How  Propelled. 

By  steam  or  sails,  and, 
if  by  steam,  whether 
by  paddles  or  screw. 

Number  of  decks                                             Build 
Number  of  masts 
Rigging    .        .    Nature  ofy  and  whether    Gallery 
standing  or  running    -rj     A 
bowsprit. 
Stern        .        .    Round*  square,  or  other    Framework 
description. 

Carvel  or 
clincher. 
Description  of. 

Kind  of. 

Wood  or  other 
material. 

Measurements. 

Length  from  the  forepart  of  stem  under  the  bowsprit 
to  the  aftside  of  the  head  of  the  sternpost 
Main  breadth  to  outside  of  plank         .... 
Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships 

Feet.         Tenths. 

Tonnage. 

Tonnage  under  tonnage  deck     .... 
Closed-in  spaces  above  the  tonnage  deck,  if  any  ;  viz. 
Space  or  spaces  between  decks 
Poop      .         .        .         . 
Roundhouse   
Other  inclosed  spaces,  if  any,  naming  them    . 

Total     . 

No.  of  Tons. 

(•)  Additional  Particulars  for  Steamers. 

Deduction  for  space  required  for  propelling  power  (say 
whether  ^ths  or  ft&ths,  or  as  measured) 

Length  of  engine  room  (if  measured) 
Engines     
Combined  power  (estimated  horse-power)  . 

Tons. 

Feet.        Tenths. 

Number  of  Engines. 

No.  of  Horses-power. 

Register  tonnage  (after  making 
space  for  propelling  power  in 

deduction  for  "I 
steamers)  (»)    J 

(a)  Omit  this 
part  if  she  hat  no 
steam  poner. 
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Alter  accord- 


attorney. 


ACCOUNT  OP  TITLE  TO  THE  ABOVE-MENTIONED  SHIP. 

Names  of  the  Owners  of  the 
Ship  above  mentioned. 

Number  of  Sixty-fourth  Shares 
held  by  each  Owner. 

Account  of  Mortgages  or 
Certificates  of  Mortgage  or 
Sale  granted  in  respect 
of  Ship. 

Name. 

(1.)  We,  the  several  above-mentioned  persons,  whose  names  are  here- 
unto  subscribed,  being  owners  of  the  above  ship  in  the  proportions  set 
opposite  our  respective  names  in  the  above-mentioned  account  of  title  (but 
subject  to  the  several  mortgages  above-mentioned}  hereby  appoint  A.B.  of 

,  and  C.  D.  of 

,  and  each  of  them,  our  attorneys  and  attorney  jointly 
or  severally  in  our  names  and  on  our  behalf  to  sell  the  above  ship,  and  to 
execute  and  do  all  such  deeds,  matters,  and  things  as  may  be  necessary 
for  carrying  into  effect  the  power  hereby  given. 

(2.)  We  declare  that  the  ship  shall  not  be  sold  for  a  less  sum  than 
£ 

(3.)  We  declare  that  the  ship  may  be  sold  at 

(4.)  We  declare  that  the  above  power  shall  not  be  exercised  after  the 
expiration  of  months  from  the  date  hereof. 

In  witness  whereof  we  have  hereunto  subscribed  our  names  and  affixed 
our  seals  this  day  of 

(L.  s.)  E.  F.  of 

(L.  s.)  G.  H.  of 


I,  M .  N.}  Registrar  of  hereby  certify  that 

the  above-written  particulars  relating  to  the  ship 
and  to  the  title  of  the  several  above-mentioned  owners,  are 
correct,  and  I  further  certify  that  the  said  owners  have 
executed  this  certificate  in  manner  above  appearing. 

( Signed) ^Registrar. 
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FORM  0.     (See  Section  83.) 
FORM  OP  REVOCATION. 


No.  

Date  of  Registry. 

Name  of  Ship.            po^BuIlt.         Port  of  ****• 

How  Propelled. 

By  steam  or  sails,  and 
if  by  steam,  whether 
oy  paddles  or  screw. 

STumber  of  decks                                             Build 
dumber  of  masts 
digging   .        .    Nature  of  ,  and  whether    Gallery 
standing  or  running    TT     j 
bowsprit. 
Stern        .        .    Round,  square,  or  other    Framework 
description. 

Carvel  or 
clincher. 
Description  of. 

Kind  of. 

Wood  or  other 
material. 

Measurements. 

Length  from  the  forepart  of  stem  under  the  bowsprit 
to  the  aftside  of  the  head  of  the  sternpost 
Main  breadth  to  outside  of  plank         .... 
Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships 

Feet.         Tenths. 

Tonnage. 

Tonnage  under  tonnage  deck      .... 
Closed-in  spaces  above  the  tonnage  deck,  if  any  ; 
Space  or  spaces  between  decks 
Poop      
Roundhouse           ...... 
Other  inclosed  spaces,  if  any,  naming  them     . 

Total     . 

viz., 

If  o.  of  Tons. 

(*)  Additional  Particulars  for  Steamers. 
Deduction  for  space  required  for  propelling  power, 
whether  ^yths  or  ^ths,  or  as  measured) 

jength  of  engine  room  (if  measured) 

(say 

Tons. 

Feet.        Tenths. 

Number  of  Engines. 

Combined  power  (estimated  horse-power)  . 

t 

No.  of  Horses  -power. 

Register  tonnage  (after  making  deduction  for\ 
space  for  propelling  power  in  steamers)  (")     J 

(a)  Omit  this 
part  if  she  has 
no  steam  power. 
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We  (»)  owners  of  the  ship  above  described,  hereby 

stances  the  words  revoke  the  power  of  mortgaging  (or  selling)  the  said  ship  given  by  us  to  be  (b) 
printed  in  by  a  certificate  of  mortgage  (or  sale)  dated  the 

italics.  day  of 

(b)  Insert  names      In  witness  whereof,  we  have  hereunto  subscribed  our  names  and  affixed  our 
of  attorneys.         seals,  this  day  of 

(L.  s.)  E.  F.  of 

(L.  s.)  G.  H.  of 

Sfc. 

I,  M.  N.,  Registrar  of  ,  hereby  certify, 

that  the  said  owners  have  executed  this  power  of  revoca- 
tion in  manner  above  appearing. 

(Signed) . Registrar. 


TABLE  P.    (See  Section  125.) 

FEES  TO  BE  CHARGED  FOR  MATTERS  TRANSACTED  AT 
SHIPPING  OFFICES. 


1.  ENGAGEMENT  OF  CREWS. 

£    s.  d. 


In  ships  under    60 tons. 

60  to  100  „  . 

100  to  200  „  . 

200  to  300  „  . 

300  to  400  „  . 

400  to  500  „  . 

500  to  600  „  . 

600  to  700  „  . 

700  to  800  „  . 

800  to  900  „  . 


0  4 
0  7 
0  15 


1  0 
1  5 
1  10 

1  15 

2  0 
2    5 
2  10 

2  15 

3  0 


900  to  1000    „   . 

Above  1000    „   . 
And  so  on  for  ships  of  larger  tonnage, 
adding    for    every  100    tons   above 
1000,  five  shillings. 


2.  ENGAGEMENT  OF  SEAMEN  SEPA- 
RATELY. 
Two  shillings  for  each. 


3.  DISCHARGE  OF  CREWS. 
£   * 

In  ships  under  60  tons 
60  to  100 
100  to  200 
200  to  300 
300  to  400 
400  to  500 
500  to  600 
600  to  700 
700  to  800 
800  to  900 
900  to  1 000 
Above  1000 


040 
070 

0  15    0 

1  0     0 
1     5     0 
1  10     0 

1  15     0 

200 
250 

2  10     0 
2  15     0 
300 

And  so  on  for  ships  of  larger  tonnage, 
adding  for  every  100  tons  above 
1000,  five  shillings. 


4.  DISCHARGE  OF    SEAMEN   SEPA- 
RATELY. 
Two  shillings  for  each. 


TABLE  Q.     (See  Section  126.) 

SUMS  TO  BE  DEDUCTED  FROM  WAGES  BT  WAY  OF  PARTIAL 
REPAYMENT  OF  FEES  IN  TABLE  P. 


1.  In    respect    of    engagements    and 
discharges   of   crews,    upon    each 
engagement  and  each  discharge, 
From  wages  of  any  mate,  pur-    5.   d. 
ser,  engineer,  sur- 
geon, carpenter,  or 

steward    1     6 

„      all  others  except  ap- 
prentices       1     0 


2.  In  respect  of  engagements  and 
discharges  of  seamen  separately, 
upon  each  engagement  and  each 
discharge, 

One  shilling. 


TABLE  R.    (See  Section  133.) 

FEES  TO  BE  CHARGED  ON  EXAMINATIONS. 

For  a  certificate  as  master       ..         ..         ..         ••£20 


For  a  certificate  as  mate 


1     0 
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TABLE  S.     (See  Section  292.) 
NUMBER  AND  DIMENSIONS  OF  BOATS  WITH  WHICH  SEA-GOING  SHIPS  ABE  TO  BE  PROVIDED, 


COLUMW   1. 

COLUMN  2. 

COLVMN  3. 

To  be  carried 

TOTAL 

REGISTERED  TOK- 

NAGB. 

To  be 
carried  by  Sailing  Ships  and 
Steam  Ships. 

by  Sailing  Ships 
and 
by  Steam  Ships, 
when  they  do 

To  be  carried  by  Steam  Ships 
which  do  not  carry  the 
Boat  in  Col.  2. 

NUMBER 
OP  BOATS. 

not  carry  the 

Boats  in  Col.  3. 

Boats. 

Boats. 

Launches. 

Boats. 

Life  Boats. 

Sailing 

Steam 

i 

Steam 

Ships. 

Ships. 

4= 

£ 

~ 

jO 

Is 

^ 

j 

I 

* 

1 

j 

o 

4 

i 

JS 

1 

4 

1 

^ 

00 

g1 

Ships. 

5 
* 

5 

M 

1 

|   g     | 

1 

3 

1 

1 

B 

S 

1 

i 

1 

e 

3 

fc 

1 

1 

1 

'3 

00 

Tons. 

Tons. 

Ft 

Ft.In 

Ft.In 

Ft  Ft.  In 

Ft.In 

Ft 

Ftln 

Ft.In 

Ft 

Ft.In 

Ft.In 

Ft 

Ft.In 

Ftln 

1000  and 

upwards 

1 

18 

5    6 

2    S 

2  24  5    6 

2    6 

1 

27 

8     6 

3    8 

2 

22 

5     6 

2    6 

2 

28 

8    6 

3    6 

7 

\ 

.. 

800  to  1000 

1 

18  5    6 

2    3 

2  26  6    6 

2    8 

1 

26 

8    0 

3    8 

2 

22 

5     6 

2    6 

•• 

•• 

•• 

•• 

4or5 

800  and 

S 

upwards. 

500  to  800 

1 

18 

5    6 

2    3 

2 

24  5    6 

2    6 

1 

2(3 

8    0 

3    8 

•2 

22 

5    6 

2    6 

•  • 

•' 

•  • 

4 

4  or  5 

600  to  800 

360  to  500 

1 

16  5    ft 

2    3 

2 

24  5    6 

2    6 

1 

25 

7    0 

3     6 

2 

22 

5    6 

2    6 

.  . 

4 

4  or  5 

S 

400  to  600 

240  to  360 

1 

16 

5    6 

2    S 

1 

22 

5     6 

2    5 

1 

22 

6    6 

3     3 

2 

22 

5    6 

2    6 

.. 

.. 

3 

3or4 

i 

<D 

200  to  400 

120  to  240 

1 

14  5     0 

2    2 

.. 

.. 

.. 

1 

20  6    0 

3    0 

2 

22 

5     6 

2    6 

.. 

.. 

.. 

2 

2  or  3 

a 

100to2CO 

60  to  120 

1 

14  5     0 

2    2 

•• 

•• 

•• 

1 

16  5     6 

2    9 

2 

18 

5    6 

2    4 

•• 

•• 

•  • 

.. 

2 

2  or  3 

UnderlOO 

Under  60 

1 

145     0 

2    2 

1 

1 

1 

In  sailing  ships  carrying1  the  number  of  boats  above  specified,  and  steam  ships 
carrying-  the  larger  of  the  two  numbers  above  specified,  the  boats  are  to  be  considered  sufficient, 
if  their  aggregate  cubic  contents  are  equal  to  the  aggregate  cubic  contents  of  the  boats  specified. 

In  steam  ships  carrying  the  smaller  of  the  two  numbers  above  specified,  one  of  the  boats  must 
be  a  launch  of  the  capacity  specified  in  col.  2. 

In  sailing  ships  of  200  tons  burden  and  under,  not  carrying  passengers,  a  dingy  may  be 
substituted  for  the  boat  in  col.  1. 

In  sailing  ships  of  150  tons  burden  and  under,  not  carrying  passengers,  a  substantial  boat  of 
capacity  >ufficient  to  carry  the  crew  may  be  substituted  for  those  above  specified. 

In  all  steam  ships,  two  paddle-box  boats  may  be  substituted  for  any  two  of  the  boats  in  col.  3. 


TABLE  T.     (See  Section  314.) 

FEES  TO  BE  CHARGED  FOR  THE  SURVEY  OF  PASSENGER  STEAMERS. 

£  S.  d. 

For  steamers  not  exceeding  100  tons 2  0  0 

For  steamers  exceeding  100  and  not  exceeding  300  tons    3  0  0 

For  steamers  exceeding  300  and  not  exceeding  6CO  tons    4  0  0 

And  for  every  additional  300  tons  an  additional 1  0  0 
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TABLE  U.    (See  Section  333.) 
RATES  OF  PILOTAGE  TO  BE  DEMANDED  AND  RECEIVED  BY  QUALIFIED 


OUTWARDS. 

From 

To 

7  Feet 
and 
under. 

8  Feet. 

9  Feet. 

10  Feet 

11  Feet 

12  Feet 

£s.  d. 

£  s.  d. 

£».d. 

£s.d 

£s.d 

£s.  d 

Nore  Warps         .  •         .  « 

3  13  6 

429 

4  12  0 

5     1  3 

558 

650 

The  Sea,  Or- 
fordness,  the 

Gravesend,  Chatham,       "^ 
Standgate  Creek    or      > 
Blackstakes     .  .         .  .  J 

4  12  0 

579 

633 

6  18  0 

7  11  8 

856 

Downs, 

Hoseley  Bay, 

Long  Reach 

4  16  6 

5  12  3 

680 

726 

7  18  3 

8  14  9 

and  vice  versa 

Woolwich  or  Blackwall    .  . 

559 

6     1  6 

6  17  0 

7  11  9 

8  10  3 

940 

Moorings  or  London  Docks 

5  16  0 

699 

7     3  6 

7  17  3 

8  19  6 

9  13  3 

Gravesend,  Standgate        ) 
Creek,  or  Blackstakes     5 

1  18  9 

233 

270 

2  10  6 

2  19  9 

363 

The  Nore  or 
Warps,  and 

Long  Reach  or  Chatham 

260 

2  10  6 

2  15  3 

2  19  9 

390 

3  18  3 

yice  versa 

Woolwich  or  Blackwall  .  . 

2  15  3 

3     1  9 

380 

3  13  6 

429 

4  10  3 

Moorings  or  London  Docks 

346 

3  10  9 

3  17  3 

429 

4  16  6 

559 

/ 

Long  Reach         ••         .  . 

093 

0  14  9 

1     0  3 

1     5  3 

1  10  0 

1  14  6 

Woolwich  or  Blackwall  .  . 

1     3  0 

1     7  6 

1  12  3 

1  16  9 

243 

2  13  6 

Gravesend 
Reach,  and      ( 

Moorings  or  London  Docks 

1     7  6 

1  14  0 

206 

260 

2  15  3 

346 

vice  versa 

I 

Sheerness,    Standgate       1 
Creek,  or  Blackstakes    J 

2  15  3 

2  19  0 

3     1  9 

346 

3  13  6 

429 

Chatham    

346 

380 

3  10  9 

3  13  6 

429 

4  12  0 

Woolwich  or  Blackwall   .  . 

0  18  6 

1     2  0 

1     4  9 

1     7  6 

1  16  9 

260 

Long  Reach, 

Moorings  or  London  Docks 

1     7  6 

1  11  3 

1  14  0 

1  16  9 

260 

2  15  3 

and  vice  versa 

Sheerness,  Standgate         } 
Creek,  or  Blackstakes     J 

346 

380 

3  10  9 

3  13  6 

429 

4  12  0 

Chatham  .. 

3  13  6 

3  17  3 

400 

429 

4  12  0 

513 

Moorings  or  London  Docks 

0  18  6 

1     2  0 

1     4  9 

1     7  6 

1  10  0 

1  12  3 

Woolwich  or 
Blackwall, 
and  vice  versa 

Sheerness,    Standgate        ) 
Creek,  or  Blackstakes    $ 

3  13  6 

3  17  3 

400 

429 

4  12  0 

5     1  3 

Chatham 

429 

426 

493 

4  12  0 

5     1  3 

5  10  6 
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TABLE  U.    (See  Section  333.) 
PILOTS  FOR  PILOTING  SHIPS  WITHIN  THE  UNDERMENTIONED  LIMITS. 


OUTWARDS. 

3  Feet. 

14  Feet. 

5  Feet. 

6  Feet. 

17  Feet. 

18  Feet. 

19  Feet. 

20  Feet. 

21  Feet. 

22  Feet. 

28  Feet 
and 
upwards. 

£    g.d. 

£   s.  d. 

£    g.d. 

£  t.d. 

£    *.  d. 

£    s.  . 

£    S.  d. 

£    s.  d. 

£   s.d. 

£   *.  d. 

£  s.  d. 

6  13  6 

773 

7  16  6 

8  14  9 

986 

0  17  0 

11  10  0 

12  17  6 

453 

6  11   3 

880 

8  19  6 

9  13  3 

070 

1     0  9 

1  14  6 

14     1  6 

16  13  0 

966 

150 

23    3  9 

25    2  3 

986 

000 

0  16  3 

1  10  0 

336 

15    9  0 

18  11  9 

21    5  0 

300 

24  16  9 

26  13  6 

026 

1     0  9 

1  14  6 

286 

436 

16    5  9 

19  11  0 

22     1  6 

4  16  9 

27  12  0 

— 

0  11  6 

1  10  0 

286 

323 

4  14  6 

17     0  6 

20  10  3 

23    4  6 

— 

— 

— 

3  11  9 

3  15  6 

429 

4  10  3 

5     1  3 

5  16  0 

689 

7  14  6 

8  14  0 

9  13  3 

10  12  6 

429 

470 

4  13  9 

550 

5  16  0 

6  15  3 

856 

9  13  3 

0  12  6 

11  11  9 

12  15  3 

4  19  0 

586 

5  16  0 

643 

726 

839 

940 

11  11  9 

2  11  3 

13  16  0 

- 

5  15  0 

643 

6  13  6 

7     2  6 

810 

940 

11    0  9 

12  17  6 

3  16  0 

— 

— 

1  19  0 

239 

283 

2  13  0 

2  17  6 

320 

369 

3  11  3 

4  12  0 

5  10  6 

— 

326 

3  11  9 

3  18  3 

456 

4  13  9 

612 

643 

7  11  9 

8  19  6 

9  13  3 

— 

3  13  6 

429 

4  12  0 

5     1  3 

5  10  6 

5  19  6 

773 

8  14  9 

— 

— 

— 

4  12  0 

513 

5  10  6 

5  19  6 

689 

6  18  0 

773 

7  16  5 

— 

— 

—  - 

513 

5  10  6 

5  19  6 

689 

6  18  0 

773 

7  16  5 

866 

— 

— 

— 

2  15 

3     4 

3  13 

429 

4  12  C 

536 

5  16  0 

689 

856 

940 

— 

3     4 

3  13 

4    2 

4  12  0 

5    3  e 

5  16  0 

689 

773 

940 

— 

— 

5     1 

5  10 

5  19 

689 

6  18  C 

773 

7  17  6 

856 

8  14  9 

— 

— 

5  10 

5  19 

689 

6  18  0 

773 

7  16    6 

856 

8  14  9 

940 

— 

— 

1  16 

2    1 

2    6 

2  10  6 

2  15  S 

2  19  9 

346 

390 

— 

— 

— 

5  10 

5  19 

6    8 

6  18  0 

7     7  fl 

7  16  6 

856 

8  14  9 

— 

— 

— 

5  19 

6    8 

6  18 

773 

7  17 

856 

8  14  9 

940 

— 

— 

— 
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TABLE  U.  (Continued.) 


INWARDS. 

From 

To 

Under 
7  feet. 

From 
7  feet  to 
10  feet. 

11  Feet. 

12  Feet. 

13  Feet. 

The  Downs     - 

Nore,  Sheerness,     ^ 
Standgate  Creek,  V 
Gravesend       -     J 

Longreach 

£    s.    d. 
550 

5  16     0 

£  s.  d. 
7  17    6 

886 

£   s.   d. 
8  13    3 

990 

£    s.  d. 
990 

10    4  10 

£  s.   d. 
10    4    9 

11     3    0 

Blackwall  or  London 

6  12    3 

8  19    6 

10    4    9 

11     0    6 

12    1     6 

Standgate  Creek 

Gravesend 

362 

3  17     0 

482 

4  19    0 

5  10    3 

Note  1. — Foreign  ships  are  to  pay  one-fourth  more  than  British  ships,  except  when 

tonnage  as  are  paid  by  British  ships,  in  which  cases  such  ships  are  to  pay  the  same 

Note  2.  —For  half  a  foot  exceeding  the  above  draug'hta  of  water,  the  medium  price 


For  putting  a  Pilot  on  Board,  and  for  Pilotage 
of  Ships  to  the  Anchorage  in  the 
Downs.* 

60  Tons 
aud 
under  150. 

150  Tons 
and 
under  250. 

250  Tons 
and 
under  400 

400  Tons 
and 
under  600. 

600  Ton* 
and 
upwards. 

£   s.   d. 

£   9.  d. 

£  s.  d. 

£   s.   d 

£  s.  d. 

From  off  Dungeness  to  off  Folkstone  ;  1 
the  Church  bearing  N.N.W.  by  compass  J 

200 

300 

3  10    0 

400 

550 

From  off  Folkstone  to  the  South  Fore-  } 
land,  the  lights  in  one        -        -        -  ) 

1  10    0 

200 

2  10    0 

300 

440 

From  off   the  South   Foreland    to    the  1 
Downs     -        -        -        -        -        -  J 

150 

1     5    0 

1  10    0 

200 

330 

When  a  pilot  is  put  on  board  by  a  boat  from  the  shore,  one-seventh  to  the  pilot,  and 
the  remaining  six-sevenths  to  the  boat  and  crew. 
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TABLE  U.  (Continued.) 


INWARDS. 

14  Feet. 

15  Feet. 

16  Feet. 

17  Feet. 

18  Feet. 

19  Feet. 

20  Feet. 

21  Feet. 

22  Feet. 

23  Feet 
and 
upwards. 

£     *.    d. 

£     S.     d. 

£    S.    d. 

£   *.    d. 

£  s.    d. 

£    S.   d. 

£   s.   d. 

£   s.    d. 

£    S.    d. 

£  s.  d. 

11     0     6 

11  16    3 

12  12    0 

13     7     9 

16     1     3 

19     0     0 

22     1     0 

24     5    0 

26    9    2 

28  13    3 

11  18  10 
12  17     3 

12  18    3 
14    0     4 

13  14    0 
14  16    0 

15     0     9 
16  13     9 

17  14    4 
19    7     5 

21     4     2 
23     8     3 

24    5     1 
26    9    2 

26    9    2 
28  13    3 

28  13    3 

30  17    4 

613 

6  12    3 

733 

7  14     4 

854 

8  16     4 

974 

— 

— 

— 

privileged  to  enter  the  ports  of  the  United  Kingdom  upon  paying  the  same  duties  of 

rates  of  pilotage  only  as  are  payable  by  British  ships. 

between  the  two  limits. — For  intermediate  distances  a  proportionate  rate. 


above 
Gravesend, 


For  a  boat  of  a  class  carrying  an  "j  Per  trip  for  the  whole 
anchor  of  above  4  cwt.  with  a  distance  from  Graves- 
corresponding  tow  line  . .  £2  2  0  j>  end  to  London ;  and 
Ditto  ditto  .  2  cwt.  1  1  0  (  in  proportion  for  any 
Ditto  ditto  under  2  cwt.  0  15  OJ  part  of  that  distance. 


And  for  each  man's  service  in  those  boats,  Ss.  per  tide. 


For  removing  a  Ship  from  Moorings  into  a  Dry  or  Wet  Dock : — 


For  a  ship  under  300  tons 
„       300  to    600    „ 
„       600  to  1000    „ 
above  1000    , 


..£015    0 

..110 

..     1  11     6 

220 
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TABLE  V.— (See  Section  455.) 
FEES  AND  REMUNERATION  OP  RECEIVERS. 

For  every  examination  on  oath  instituted  by  a  receiver  with   £    s.    d. 
respect  to  any  ship  or  boat  which  may  be  or  may  have  been 

in  distress,  a  fee  not  exceeding    1     0    0 

But  so  that  in  no  case  shall  a  larger  fee  than  two  pounds 
be  charged  for  examinations  taken  in  respect  of  the 
same  ship  and  the  same  occurrence,  whatever  may  be 
the  number  of  the  deponents. 

For  every  report  required  to  be  sent  by  the  receiver  to  the 
secretary  of  the  committee  for  managing  the  affairs  of  Lloyd's 

in  London,  the  sum  of 010    0 

Bor  wreck  taken  by  the  receiver  into  his  custody,  a  per-centage 
of  five  per  cent,  upon  the  value  thereof, 

But  so  that  in  no  case  shall  the  whole  amount  of  per-centage 

so  payable  exceed  twenty  pounds. 

In  cases  where  any  services  are  rendered  by  a  receiver,  in 

respect  of  any  ship  or  boat  in  distress,  not  being  wreck,  or  in 

respect  of  the  cargo  or  other  articles  belonging  thereto,  the 

following  fees  instead  of  a  per-centage  ;  that  is  to  say, 

If  such  ship  or  boat  with  her  cargo  equals  or  exceeds  in 

value  six  hundred  pounds,  the  sum  of  two  pounds  for 

the  first,  and  the  sum  of  one  pound  for  every  subsequent 

day  during  which  the  receiver  is  employed  on  such 

service  ;  but  if  such  ship  or  boat  with  her  cargo  is  less 

in  value  than  six  hundred  pounds,  one  moiety  of  the 

above-mentioned  sum. 


TABLE  W.— (See  Section  486.) 
SALVAGE  BOND. 

[N.B. — Any  of  the  particulars  not  known,  or  not  required  by  reason  of 
the  claim  being  only  against  the  cargo,  fyc.,  may  be  omitted.] 

Whereas  certain  salvage  services  are  alleged  to  have  been  rendered 
by  the  ship  [insert  names  of  ship  and  commander],  commander,  to  the 
merchant  ship  [insert  names  of  ship  and  master],  master,  belonging  to 
[name  and  place  of  business  or  residence  of  owner  of  ship],  freighted  by 
[the  name  of  the  freighter],  and  to  the  cargo  therein,  consisting  of  [state 
very  shortly  the  descriptions  and  quantities  of  the  goods,  and  the  names 
and  addresses  of  their  owners  and  consignees} : 

And  whereas  the  said  ship  and  cargo  have  been  brought  into  the  port 
of  [insert  name  and  situation  of  porf\,  and  a  statement  of  the  salvage 
claim  has  been  sent  to   [i?isert  the  name  of  the  consular  officer  or  vice-  . 
admiralty  judge,  and  of  the  office  he  fills],  and  he  has  fixed  the  amount 
to  be  inserted  in  this  bond  at  the  sum  of  [state  the  sum] : 

Now  I,  the  said  [master's  name],  do  hereby,  in  pursuance  of  the  Mer- 
chant Shipping  Act,  1854,  bind  the  several  owners  for  the  time  being  of 
the  said  ship  and  of  the  cargo  therein,  and  of  the  freight  payable  in 
respect  of  such  cargo,  and  their  respective  heirs,  executors,  and  adminis- 
trators, to  pay  among  them  such  sum  not  exceeding  the  said  sum  of 
[state  the  sum  fixed],  in  such  proportions  and  to  such  persons  as  [if  the 
parties  agree  on  any  other  Court,  substitute  the  name  of  it  here,  \  the 
High  Court  of  Admiralty  in  England  shall  adjudge  to  be  payable  as 
salvage  for  the  services  so  alleged  to  have  been  rendered  as  aforesaid. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  this  [i?isert 
the  date]  day  of 

Signed,  sealed,  and  delivered  by  the  said  [master's  name].  (L.  s.) 

In  the  presence  of  [name  of  consular  officer  or  vice-admiralty  judge, 
and  of  the  office  he  Jills.] 
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No.  III. 

17  &  18  VICT.  c.  120. 

An  Act  to  repeal  certain  Acts  and  Parts  of  Acts  relating  to  Merchant 
Shipping,  and  to  continue  certain  Provisions  in  the  said  Acts. 

WHEREAS  by  "  The  Merchant  Shipping-  Act,  1854,"  the  Acts  relating 
to  Merchant 'Shipping  are  amended  and  consolidated,  and  it  is  expe- 
dient to  repeal  certain  Acts  and  parts  of  Acts  relating1  to  Merchant 
Shipping-,  and  to  make  temporary  provisions  with  respect  to  certain  of 
the  matters  referred  to  in  the  said  Acts :  Be  it  therefore  enacted  by 
the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  parliament  assembled,  and  by  the  authority  of  the  same,  as 

follows : —  Preliminary. 

I.  This  Act  may  be  cited  for  all  purposes  as  "  The  Merchant  Ship-  Short  tmTof 
ping-  Repeal  Act,  1854."  Act. 

II.  In  the  construction  and  for  the  purposes  of  this  Act  the  inter-  interpretation  of 
pretation  of  terms  contained  in  "  The  Merchant  Shipping  Act,  1854,"  terms  iuthis 
shall  be  considered  as  incorporated  with  and  forming  part  of  this  Act* 

Act. 

III.  With  the  exception  of  such  provisions  of  this  Act  as  are  herein-  commencement 
after  expressly  stated  to  be  intended  to  come  into  operation  imme-  of  Act 
diately  after  the  passing  thereof,  this  Act  shall  come  into  operation 

at  the'  same  time  as  the  Merchant  Shipping  Act,  1854. 

IV.  There  shall  be  hereby  repealed —  Repeal  of  Acts 
The  several  Acts  and  parts  of  Acts  set  forth  in  the  first  schedule  JJgJSJJ*111 

hereto,  to  the  extent  to  which  such  Acts  or  parts  of  Acts  are  therein 
expressed  to  be  repealed,  and  all  such  provisions  of  any  other  Acts  or 
of  any  charters,  and  all  such  laws,  customs,  and  rules  as  are  incon- 
sistent with  the  provisions  of  the  Merchant  Shipping  Act,  1854  : 
Provided  that  such  repeal  shall  not  affect — 

1.  Any  provisions  contained  in  the  Act  of  the  seventh  year  of  his 

late  Majesty  King  William  the  Fourth,  chapter  seventy-nine, 
as  to  title,  application  of  purchase  money,  or  borrowing  money, 
and  having  relation  to  the  power  of  purchasing  lighthouses 
given  to  the  Trinity  House  by  the  same  Act : 

2.  Any  security  duly  given  before  this  Act  comes  into  operation  : 

3.  Any  thing  duly  done  before  tttis  Act  comes  into  operation : 

4.  Any  liability  accruing  before  this  Act  comes  into  operation  : 

5.  Any  penalty,  forfeiture,  or  other  punishment  incurred  or  to  be 

incurred  in  respect  of  any  offence  committed  before  this  Act 
comes  into  operation : 

6.  The  institution  of  any  investigation  or  legal  proceeding  or  any 

other  remedy  for  ascertaining-,  enforcing,  or  recovering  any 
such  liability,  penalty,  forfeiture,  or  punishment  as  aforesaid : 

7.  Any  apointment,  bye-law,  regulation,  or  licence  duly  made  or 

granted  under  any  enactment  hereby  repealed,  and  subsisting 
at  the  time  when  this  Act  comes  into  operation ;  and  the  same 
shall  continue  in  force,  but  shall  be  subject  to  such  provisions 
of  the  Merchant  Shipping  Act,  1854,  as  are  applicable  thereto 
respectively. 

V.  The  local  marine  boards,  the  members  of  which  have  been  Continuation  of 
appointed  or  elected  under  the  Mercantile  Marine  Act,  1850,  shall  i°cai  marine 
continue  to  act  until  the  fourth  day  of  February,  one  thousand  eight   ° 
hundred  and  fifty-seven  or  until  other  boards  have  been  constituted 


cxc 


Construction  of 


Amendment  Act 
1853. 


Expenses  of  life 
boats,  &c.,  may 

JOG  CnftrgCG.  On 

mercantile  ma- 
rine  fund. 


Existing  lia- 
bilities on  mer- 
cantile marine 
fund  continued. 


Provision  as  to 

celved  before6" 
1862,  is  and  14 
Vict.c.  I02,s.3i. 


Receiver-general 

d°irec°ifonTof° 
Board1  of  Trade, 


Powers  of  Board 
of  Trade  as  to 
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in  lieu  thereof  in  pursuance  of  the  provisions  of  the  Merchant  Shipping 
Act,  1854. 

VI.  The  fourth  and  ninth  sections  of  "  The  Pilotage  Law  Amend- 
ment  Act'  18.53>"  sna11  be  construed  as  if  the  fifth  part  of  "The 
Merchant  Shipping-  Act,  1854,"  were  therein  referred  to,  in  lieu  of 
the  Act  of  the  sixth  year  of  King  George  the  Fourth,  chapter  one 
hundred  and  twenty-rive. 

VII.  The  Board  of  Trade  may,  out  of  the  Mercantile  Marine  Fund, 
direct  payment  to  be  made  of  such  expenses  for  establishing:  and 

•     ,  •  T  :  •*  i  n      i         TT«,      -IT7--1  i-rti 

maintaining-  on  the  coasts  of  the  United  Kingdom  proper  life  boats, 
with  the  necessary  crews  and  equipments,  and  for  affording  assistance 
towards  the  preservation  of  life  and  property  in  cases  of  shipwreck 
and  distress  at  sea,  and  for  the  granting  rewards  for  the  preservation 
of  life  in  such  cases,  as  it  thinks  fit  ;  and  this  section  shall  come  into 
operation  immediately  after  the  passing  of  this  Act. 

VIII.  Nothing  in  the  Merchant  Shipping  Act,  1854,  or  in  this  Act 
contained,  shall  operate  to  prevent  the  exercise  of  the  powers  contained 
in  the  twelfth  and  sixteenth  sections  of  the  Merchant  Shipping  Law 
Amendment  Act,  1853,  of  paying  the  debts,  liabilities,  and  expenses 
therein  mentioned  out  of  the  Mercantile  Marine  Fund  :  and  whereas 
it  was  arranged  that  a  sum  to  be  ascertained  by  the  calculations  of 
actuaries  should  before  the  said  last-mentioned  Act  came  into  operation 
be  paid  by  the  Trinity  House  out  of  the  cash  balances  then  in  their 
hands  for  the  purpose  of  supplying  a  deficiency  in  the  funds  of  the 
Cinque  Ports  pilots,  and  of  indemnifying  the  funds  of  the  Trinity 
House  pilots  against  any  loss  consequent  upon  the  settlements  to  be 
made  under  the  Pilotage  Law  Amendment  Act,  1853  ;  and  whereas 
when  the  Merchant  Shipping  Law  Amendment  Act,  1853,  came  into 
operation,  the  said  calculation  was  not  completed  :  be  it  enacted,  that 
such  payment  may,  with  the  consent  of  the  Board  of  Trade,  be  made 
by  the  Trinity  House  in  the  same  manner  as  payment  of  the  debts, 
liabilities,  and  expenses  referred  to  in  the  said  twelfth  section  of  the 
said  last-mentioned  Act;  and  this  section  shall  come  into  operation 
immediately  after  the  passing  of  this  Act. 

IX.  All  monies  arising  from  any  wages  and  effects  of  deceased 
seamen  or  apprentices  to  the  sea  service  which  were  received  before 
the  first  day  of  January,  one  thousand  eight  hundred  and  fifty-two, 
shall  be  applied  in  the  same  manner  as  if  the  same  had  been  received 
under  the  provisions  of  "  The  Merchant  Shipping  Act,  1854." 

X.  The  receiver-general   of  druits  of  Admiralty  shall,    as  to  all 
things  to  be  done  by  him  in  virtue  of  his  office,  conform  to  all  lawful 
directions  given  for  that  purpose  by  the  Board  of  Trade;  and  on  a 
vacancy  occurring  in  his  office  no  successor  shall  be  appointed,  but 
thereupon  all  powers  and  privileges  vested  in  such  receiver-general 
shall  be  transferred  to  the  Board  of  Trade  ;  and  this  section  shall 
come  into  operation  immediately  after  the  passing  of  this  Act. 

XI.  Receivers  appointed  by  the  said  receiver-general  under  the 
Act  of  the  tenth  year  of  the'reign  of  her  present  Majesty,  chapter 
ninety-nine,  shall  hold  their  offices  only  during  the  pleasure  of  the 
Board  of  Trade  ;  and  the  Serjeants  of  the  Admiralty  of  the  Cinque 
Ports,  their  deputies  or  other  officers,  authorized  to  perform  the  duties 
and  to  exercise  the  powers  within  the  jurisdiction  of  the  Cinque  Ports 
elsewhere  performed  and  exercised  by  such  receivers  as  aforesaid, 
shall  perform  and  exercise  the  same  only  during  the  pleasure  and  sub- 
ject to  the  directions  of  the  Board  of  Trade  ;  and  all  such  receivers, 
Serjeants,  deputies,  and  other  officers  as  aforesaid,  shall  possess  in  the 
several  districts  within  which  they  have  hitherto  exercised  their  duties 
the  same  powers,  rights,  and  privileges,  and  perform  the  same  duties, 
as  are  by  the  said  Merchant  Shipping  Act,  1854,  vested  in  and  com- 
mitted to  the  receivers  therein  mentioned,  save  only  that  they  shall 
not  be  entitled  to  take  the  command  in  cases  of  ships  or  boats  stranded 
or  in  distress,  unless  authorized  so  to  do  by  the  Board  of  Trade. 
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XII.  There  shall  be  payable  to  such  receivers,  Serjeants  deputies,  Payment  of 
and  other  officers  as  aforesaid,  such  fees  and  other  remuneration  as  are  receivers. 
by  the  said  Merchant  Shipping-  Act,  1854,  made  payable  to  receivers 
appointed  thereunder,  and  payment  thereof  shall  be  made  by  the  same 
persons  and  in  the  same  manner,  and  shall  be  capable  of  being-  enforced  * 

by  the  same  means  as  payment  of  the  fees  or  other  remuneration 
payable  ro  the  receivers  appointed  under  "  The  Merchant  Shipping 
Act,  1854,"  are  payable  or  capable  of  being1  enforced,  or  as  near  thereto 
as  rirumstances  permit ;  and,  save  as  aforesaid,  and  saving  also  any 
expenses  actually  and  properly  incurred,  no  such  receiver,  Serjeant, 
deputy,  or  other  officer  as  aforesaid,  shall  be  entitled  to  demand  or 
receive  from  any  person  any  fees  or  other  sums  in  respect  of  any 
services  performed  by  him  as  receiver;  and  this  section  shall  come 
into  operation  immediately  after  the  passing  of  this  Act. 

XI  If.  All  fees  or  other  remuneration  received  by  any  such  receiver,  Application  of 
serjeant,  deputy,  or  other  officer  as  aforesaid,  may  be  applied  by  him  fees- 
to  his  own  use. 

XIV.  The  provisions  contained  in  the  ninth  part  of  ''The  Merchant  Ninth  part  of 
Shipping  Act,  1854,"  shall  come  into  operation  at  the  same  time  as  if  jEjASfSSF 
the  same  were  herein  repeated,  and  were  hereby  expressed  to  be  to  come  into    ' 
intended  to  come  into  operation  immediately  after  the  passing  of  this  operation  imme- 
Act ;  and  the  following  Acts,  that  is  to  say,  the  Act  of  the  seventh   u 

year  of  King  George  the  Second,  chapter  fifteen,  the  Act  of  the  twenty- 
sixth  year  of  King  George  the  Third,  chapter  eighty-six,  and  the  A'ct 
of  the  fifty-third  year  of  King  George  the  Third,  chapter  one  hundred 
and  fifty-nine,  shall  be  considered  as  repealed  immediately  after  the 
passing*of  this  Act. 

XV.  All  criminal  proceedings  under  "The  Seamen's  Fund  Wind-  Modeofproce- 
ing-up  Act,  1851,"  "  The  Pilotage  Law  Amendment  Act,  1853,"  "The  *alsrecg;n ' 
Merchant  Shipping  Law  Amendment  Act,  1853,"  or  this  Act,  shall  be 

carried  on  in  the  same  manner  as  similar  proceedings  under  "  The 
Merchant  Shipping  Act,  1854  ;"  and  all  rules  of  law,  practice,  and 
evidence  which  are  applicable  to  such  last-mentioned  proceedings 
shall  be  applicable  to  criminal  proceedings  under  this  Act. 

XVI.  If  a  native  of  any  country  in  Asia,  Africa,  or  of  any  of  the  Penalty  on 
islands  in  the  South  Sea  or  the  Pacific  Ocean,  or  of  any  other  country  JJJ^™ ^Jj-jJiS* 
not  having  any  consul  in  the  United  Kingdom,  is  brought  to  the  seamen  In 
United  Kingdom  in  any  ship,  British  or  foreign,  as  a  seaman,  and  is  distress  in  this 
left  in  the  United  Kingolom,  and  within  six  months  of  his  being  so  countryp 

left  becomes  chargeable  upon  the  poor-rate,  or  commits  any  act  by 
reason  of  the  committal  whereof  he  is  liable  to  be  convicted  as  an  idle 
and  disorderly  person,  or  any  other  act  of  vagrancy,  the  master  or 
owner  of  the  said  ship,  or  in' case  of  a  foreign  ship  the  person  who  is 
consignee  of  the  ship  at  the  time  of  the  seaman  being'  so  left  as  afore- 
said, shall  incur  a  penalty  not  exceeding  thirty  pounds,  unless  he  can 
show  that  the  person  so  left  as  aforesaid  quitted  the  ship  without  the 
consent  of  the  master,  or  that  due  means  have  been  afforded  by  such 
master,  owner,  or  consignee,  or  one  of  them,  to  such  person,  of  return- 
ing to  his  native  country,  or  to  the  country  in  which  he  was  shipped; 
and  the  court  inflicting  such  penalty  may  order  the  whole  or  any  part 
of  such  penalty  to  be  applied  towards  the  relief  or  sending  home  of 
such  person. 
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SCHEDULE  to  which  this  Act  refers. 


ACTS  AND  PARTS  OF  ACTS  TO  BE  REPEALED. 


Reference  to  Act. 


Title  of  Act. 


Extent  of  Repeal. 


8  Eliz.  cap.  13. 


12  Anne,  stat.  2, 
cap.  18. 


4  Geo.  1,  cap.  12. 


7  Geo.  2,  cap.  15. 


20  Geo.  2,  cap.  38. 


26  Geo.  2,  cap.  19. 


26  Geo.  3,  cap.  86. 


An  Act  touching  sea  marks  and 
mariners. 

An  Act  for  the  preserving1  all  such 
ships  and  goods  thereof  which 
shall  happen  to  be  forced  on  shore 
or  stranded  on  the  coast  of  this 
kingdom  or  on  any  other  of  her 
Majesty's  dominions. 

An  Act  for  enforcing  and  making 
perpetual  an  act  of  the  twelfth 
year  of  her  late  Majesty,  inti- 
tuled "  An  Act  for  the  preserving 
"  all  such  Ships  and  Goods 
"  thereof  which  shall  happen  to 
"  be  forced  on  shore  or  stranded 
"  upon  the  coasts  of  this  king- 
"  dom,  or  any  other  of  her  Ma- 
"  jesty's  dominions ;"  and  for  in- 
flicting the  punishment  of  death 
on  such  as  shall  wilfully  burn  or 
destroy  ships. 

An  Act  to  settle  how  far  owners  of 
ships  shall  be  answerable  for  the 
acts  of  the  masters  or  mariners. 

An  Act  for  the  relief  and  support  of 
maimed  and  disabled  seamen, 
and  the  widows  and  children  of 
such  as  shall  be  killed,  slain  or 
drowned  in  the  merchant  service. 

An  Act  for  enforcing  the  laws 
against  persons  who  shall  steal  or 
detain  shipwrecked  goods,  and 
for  the  relief  of  persons  suffering 
losses  thereby. 

An  Act  to  explain  and  amend  an 
act  made  in  the  seventh  year  of 
his  late  Majesty's  reign,  intituled 
"  An  Act  to  settle  how  far  Own- 
"  ers  of  Ships  shall  be  answer- 
"  able  for  the  acts  of  the  Masters 
"  or  Mariners ;"  and  for  giving  a 
further  relief  to  the  owners  of 
ships. 


The  whole  act,  except 
section  5. 

So  much  as  is  not  al- 
ready repealed. 


So  much  as  is  not  al- 
ready repealed. 


The  whole  act. 


So  much  as  is  not  al- 
ready repealed. 


So  much  as  is  not  al- 
ready repealed. 


The  whole  act. 
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Reference  to  Act. 


Title  of  Act. 


Extent  of  Repeal. 


26  Geo.  3,  cap.  101. 


•28  Geo.  3,  cap.  25. 


29  Geo.  3,  cap.  52. 


38  Geo.  3,  cap.  57, 
(local  and  per- 
sonal.) 


46  Geo.  3,  cap.  106 


46  Geo.  3,  cap.  132. 


48  Geo.  3,  cap.  130 


60  Geo.  3,  cap.  95. 


An  Act  for  erecting-  certain  light- 
houses in  the  northern  parts  of 
Great  Britain. 

An  Act  to  render  more  effectual  an 
act  passed  in  the  twenty-sixth 
year  of  his  present  Majesty's 
reign,  intituled  "  An  Act  for 
u  erecting1  certain  Lighthouses 
"  in  the  Northern  Parts  of  Great 
"  Britain." 

An  Act  to  give  further  powers  to 
the  commissioners  for  erecting 
certain  lighthouses  in  the  north- 
ern parts  of  Great  Britain. 

An  Act  for  incorporating  the  com- 
missioners appointed  for  erecting 
certain  lighthouses  in  the  north- 
ern parts  of  Great  Britain. 

An  Act  to  provide  for  the  better 
execution  of  the  several  acts  re- 
lating to  the  revenues,  matters 
and  things  under  the  manage- 
ment of  the  Commissioners  of 
Customs  and  Port  Duties,  and 
of  the  Commissioners  of  Inland 
Excise  and  Taxes  in  Ireland. 

An  Act  for  erecting  a  lighthouse  on 
the  Bell  or  Cape  Rock  on  the 
eastern  coast  of  Scotland,  and  for 
enabling  the  Commissioners  of 
the  Treasury  to  advance  a  cer- 
tain sum  of  money  out  of  the 
Consolidated  Fund  of  Great  Bri- 
tain towards  that  purpose. 

An  Act  for  preventing  the  various 
frauds  and  depredations  commit- 
ted on  merchants,  ship-owners, 
and  underwriters,  by  boatmen 
and  others,  within  the  jurisdic- 
tion of  the  Cinque  Ports,  and 
also  for  remedying  certain  de- 
fects relative  to  the  adjustment 
of  salvage  under  a  statute  made 
in  the  twelfth  year  of  the  reign 
of  her  late  Majesty  Queen  Anne. 

An  Act  to  enable  the  corporation 
for  preserving  and  improving 
the  port  of  Dublin  to  erect,  repair, 
and  maintain  lighthouses  round 
the  coast  of  Ireland,  and  to  raise 
a  fund  for  defraying  the  charge 
thereof. 

3  n2 


The  whole  act. 


The  whole  act. 


The  whole  actk 


The  whole  act. 


Sections  75  and 


The  whole  act* 


The  whole  act* 


The  whole  act» 
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Reference  to  Act. 


Title  of  Act. 


Extent  of  Repeal. 


51  Geo.  3,  cap.  66. 


52  Geo.  3.  cap.  1 15 


53  Geo.  3,  cap.  159 


54  Geo.  3,  cap.  136 


55  Geo.  3,  cap.  67, 
(local  and  per- 
sonal.) 

69  Geo.  3,  cap.  12. 


1  &  2  Geo.  4,  cap. 
76. 


4  Geo.  4,  cap.  88. 


An  Act  to  amend  and  render  more 
effectual  several  acts  for  pro- 
moting" the  trade  of  Dublin,  by 
rendering-  its  port  and  harbour 
more  commodious,  and  for  erect- 
ing-, repairing-,  and  maintaining 
lighthouses  round  the  coast  of 
Ireland,  and  to  raise  a  fund  for 
defraying-  the  charge  thereof. 

An  Act  to  make  more  effectual  pro- 
vision for  enabling  the  corpora- 
tion for  preserving  and  improv- 
ing the  port  of  Dublin  to  erect, 
repair,  and  maintain  lighthouses 
and  lights  round  the  coasts  of 
Ireland,  and  to  raise  a  fund  for 
defraying  the  charge  thereof. 

An  Act  to  limit  the  responsibility 
of  shipowners  in  certain  cases. 

An  Act  for  enabling  the  Commis- 
sioners of  the  Northern  light- 
houses to  purchase  the  island 
and  light  of  May,  at  the  entrance 
of  the  Firth  of  Forth,  for  enabling 
the  Commissioners  of  the  Trea- 
sury to  advance  a  certain  sum  of 

for  amending  several  acts  in  re- 
gard to  the  northern  lighthouses. 

An  Act  for  enabling  the  commis- 
sioners of  the  Northern  light- 
houses to  erect  lighthouses  on  the 
Isles  of  Man  and  Calf  of  Man. 

An  Act  to  amend  the  laws  for  the 
relief  of  the  poor. 

An  Act  to  continue  and  amend  cer- 
tain acts  for  preventing  the  vari- 
ous frauds  and  depredations 
committed  on  merchants,  ship- 
owners, and  underwriters,  ny 
boatmen  and  others,  within  the 
jurisdiction  of  the  Cinque  Ports, 
and  also  for  remedying  certain 
defects  relative  to  the  adjustment 
of  salvage  under  a  statute  made 
in  the  twelfth  year  of  the  reign 
of  her  late  Majesty  Queen  Anne. 

An  Act  for  regulating  vessels  car- 
rying passengers  between  Great 
Britain  and  Ireland. 


The  whole  act  so  far 
as  relates  to  light- 
houses and  light 
dues. 


The  whole  act. 


The  whole  act. 


The  whole  act. 


The  whole  act. 


Section  32. 


The  whole  act,  except 
sections  1,  2,  3,  4,  5, 
15,  16,  and  18. 


The  whole  act. 
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Reference  to  Act. 


Title  of  Act. 


Extent  of  Repeal. 


6  Geo.  4,  cap.  125, 


9  Geo.  4,  cap.  86. 


11  Geo.  4,  cap.  20. 


4  &  5  Wm.  4,  cap. 
52. 


5  &  6  Wm.  4.  cap. 
19. 


6  &  7  Wm.  4,  cap. 
79. 


1  &  2  Viet.  cap.  66. 


3  &  4  Viet.  cap.  68. 


An  Act  for  the  amendment  of  the 
law  respecting*  pilots  and  pilotage 
and  also  for  the  better  preserva 
tion  of  floating  lights,  buoys,  am 
beacons. 

An  Act  to  amend  an  Act  for  tb 
amendment  of  the  law  respecting 
pilots  and  pilotage,  and  also  for 
the  better  preservation  of  floating 
lights,  buoys,  and  beacons. 

An  Act  to  amend  and  consolidate 
the  laws  relating  to  the  pay  of  the 
royal  navy. 

An  Act  to  amend  an  act  of  the 
twentieth  year  of  his  Majesty 
King  George  the  Second,  for  the 
relief  and  support  of  sick,  maimed, 
and  disabled  seamen,  and  the 
widows  and  children  of  such  as 
shall  be  killed,  slain,  or  drowned 
in  the  merchant  service,  and  for 
other  purposes. 

An  Act  to  amend  and  consolidate 
the  laws  relating  to  the  merchant 
seamen  of  the  United  Kingdom, 
and  for  forming  and  maintaining 
a  register  of  all  the  men  engaged 
in  that  service. 

An  Act  for  vesting  lighthouses, 
lights,  and  sea  marks  on  the 
coasts  of  England  in  the  corpo- 
ration of  Trinity  House  of  Dept- 
ford  Strond ;  and  for  making 
provisions  respecting  lighthouses, 
lights,  buoys  and  beacons,  and 
sea  marks,  and  the  tolls  and 
duties  payable  in  respect  thereof. 

An  Act  for  maintaining  a  light- 
house at  Gibraltar,  and  respect- 
ing lighthouses  not  within  the 
United  Kingdom. 

A.n  Act  to  enable  her  Majesty  in 
council  to  authorize  ships  and 
vessels  belonging  to  countries 
having  treaties  of  reciprocity  with 
the  United  Kingdom  to  be  piloted, 
in  certain  cases,  without  having 
a  licensed  pilot  on  board:  and 
also  to  regulate  the  mode  in 
which  pilot  boats  shall  be  painted 
and  distinguished. 


The  whole  act. 


The  whole  act. 


Section  82. 


So  much  as  is  not  al- 
ready repealed. 


So  much  as  is  not  al- 
ready repealed. 


The  whole  act. 


The  whole  act. 


The  whole  act. 
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Reference  to  Act. 


Title  of  Act. 


Extent  of  Repeal. 


7  &  8  Viet.  cap.  112. 

8  &9  Viet. cap. 86. 
8  &  9  Viet.  cap.  87. 

8  &  9  Viet.  cap.  89. 
8&9Vict.cap.  116 

9  &  10  Viet.  cap.  99 


12  &  13  Viet.  cap. 
29. 


12  &  13  Viet.  cap. 
88. 

13  &  14  Viet.  cap. 
93. 


13  &  14  Viet.  cap. 
95. 

14  &  15  Viet.  cap. 
35. 


14  &  15  Viet.  cap. 
79. 


14  &  15  Viet.  cap. 
96. 


An  Act  to  amend  and  consolidate 
the  laws  relating  to  merchant 
seamen ;  and  for  keeping  a  regis- 
ter of  seamen. 

An  Act  for  the  general  regulation 
of  the  customs. 

An  Act  for  the  prevention  of  smug- 
gling. 

An  Act  for  the  registering  of  British 
vessels. 

An  Act  for  the  protection  of  sea- 
men entering  on  board  merchant 
ships. 

An  Act  for  consolidating  and 
amending  the  laws  relating  to 
wreck  and  salvage. 

An  Act  to  amend  the  laws  in  force 
for  the  encouragement  of  British 
shipping  and  navigation. 

An  Act  to  amend  the  laws  relating 
to  pilotage. 

An  Act  for  improving  the  condition 
of  masters,  mates,  and  seamen, 
and  maintaining  discipline  in  the 
merchant  service. 

An  Act  to  amend  the  laws  relating 
to  the  customs. 

An  Act  to  extend  the  benefit  oi 
certain  provisions  of  the  genera] 
Merchant  Seamen's  Act  relating 
to  apprentices  bound  to  the  sea 
service,  to  apprentices  bound  to 
the  sea  service  by  boards  o: 
guardians  of  the  poor  in  Ireland 
and  to  enable  such  guardians  to 
place  out  boys  in  the  naval  ser- 
vice. 

An  Act  to  consolidate  and  amenc 
the  laws  relating  to  the  regula- 
tion of  steam  navigation,  and  to 
the  boats  and  lights  to  be  carriec 
by  seagoing  vessels. 

An  Act  to  amend  the  Mercantile 
Marine  Act,  1850. 


The  whole  act. 

Sections  45,51, 53,  and 
140. 

Section  10. 
The  whole  act. 
The  whole  act. 

The  whole  act. 
The  whole  act. 

The  whole  act. 
The  whole  act. 

Section  14. 


The  whole  act,  except 
section  10. 


The  whole  act. 


The  whole  act. 
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Reference  to  Act. 


Title  of  Act. 


Extent  of  Repeal. 


14  &  15  Viet.  cap. 
102. 


16&17  Viet.  cap. 
129. 


An  Act  to  amend  the  acts  relating 
to  the  Merchant  Seamen's  Fund, 
and  to  provide  for  winding  up 
the  said  fund,  and  for  the  better 
management  thereof  in  the  mean- 
time. 

An  Act  further  to  amend  the  law 
relating  to  pilotage. 


16  &  17  Viet.  cap. 
131. 


17  &  18  Viet.  cap.  5. 


An  Act  to  amend  various  laws  re- 
lating to  merchant  shipping. 


An  Act  to  admit  foreign  ships  to 
the  coasting  trade. 


Sections  29,  30,31,32, 
33,  34,  35,  36,  37, 
38,  and  61. 


The  whole  act,  except 
sections  3,  4,  5,  8, 
10,  11,  12,  13,  and 
so  much  of  section 
9  as  relates  to  the  re- 
covery of  pilotage 
rates  by  Cinque 
Ports  pilots,  licensed 
before  the  act  came 
into  operation. 

The  whole  act,  except 
sections  12,  13,  24, 
28,  and  29. 

Section  4_ 
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No.  IV. 

"  THE  MERCHANT  SHIPPING  ACT  AMENDMENT 

ACT." 

18  &  19  VICT.  c.  91. 


Short  title  of  Act. 


Colonial  Light- 
Her  Majesty  may 


for  colonial  light- 
houses. 


the  consent  of 

legislature1 
Mode  of  col- 

ng  the  Said 


Dues  to  be  paid 


Dues  to  be  ap- 
plied  to  expenses 
of  lighthouse, 

&c.  for  which 

they  are  levied, 


An  Act  to  facilitate  the  Erection  and  Maintenance  of  Colonial  Liqht- 
houses,  and  other/vise  to  amend  the  Merchant  Shiopirtg  Act,  1  854. 

[14th  August,  1855.] 

WHEREAS  it  is  expedientto  make  provision  for  facilitating  the  erection 
and  maintenance  of  lighthouses  in  the  British  possessions  abroad, 
and  otherwise  to  amend  the  Merchant  Shipping-  Act,  1854  :  Be  it 
therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows  : 

I.  This  Act  may  be  cited  as  "  The  Merchant  Shipping-  Act  Amend- 
ment Act,  1855,"  and  shall  be  taken  to  be  part  of  the  Merchant 
Shipping-  Act,  1854,  and  shall  be  construed  accordingly. 

j^  jn  any  case  jn  wnich  any  lighthouse,  buoy,  or  beacon  has  been 
or  is  hereafter  erected  or  placed  on  or  near  the  coasts  of  any  British 
possession,  by  or  with  the  consent  of-the  legislative  authority  of  such 
possession,  her  Majesty  may,  by  order  in  council,  lix  such  dues  in 
respect  thereof,  to  be  paid  by  the  owner  or  master  of  every  ship  which 
passes  the  same  or  derives  benefit  therefrom,  as  her  Majesty  may 
deem  reasonable,  and  may  in  like  manner,  from  time  to  time  increase, 
diminish,  or  repetil  such  dues,  and  from  the  time  specified  in  such 
order  for  the  commencement  of  the  dues  thereby  fixed,  increased,  or 
diminished,  the  same  shall  be  leviable  throughout  her  Majesty's  domi- 
nions in  manner  herein-after  mentioned. 

^'  ^°  suc^  ^ues  as  a^oresa^  sna^  ^e  levied  in  any  colony  unless 
and  until  the  legislative  authority  in  such  colony  has,  either  by 
address  to  the  Crown,  or  by  an  Act  or  ordinance  duly  passed,  signified 
^s  °pimon  that  the  same  ought  to  be  levied  in  such  colony. 

IV.  The  said  dues  shall  in  the  United  Kingdom  be  collected  by 
^e  same  Persons  DJ  whom,   and  by  the  same  means,  in  the  same 
manner,  and  subject  to  the  sam^  conditions,  so  far  as  circumstances 
permit,  by,  in,  and  subject  to  which  the  light  dues  leviable  under  the 
Merchant  Shipping  Act,  1854,  are  collected,  and  shall  in  each  British 
possession  abroad   he  collected  by  such  persons  as  the  governor  of 
euch  possession  abroad  may  appoint  for  the  purpose,  and  shall  be 
collected  by  the  same  means,  in  the  same  manner,  and  subject  to  the 
same  conditions,  so  far  as  circumstances  permit,  by,  in,  and  subject  to 
which  the  light  dues  leviable  under  the  Merchant  Shipping  Act,  1854, 
are  paid  and  collected,  or  by  such  other  menns,  in  such  other  manner, 
and  subject  to  such  other  conditions  as  the  legislative  authority  in 
such  possession  may  direct. 

V.  All  dues  levied  under  this  Act  shall  be  paid  over  to  her  Majesty's 
paymaster-general  at  such  times  and  in  such  manner  as  the  Board'  of 
Trade  may  direct,  and  shall  be  applied,  paid,  and  dealt  with  by  him, 
for  the  purposes  herein-after  mentioned,  in  such  manner  as  such  board 
may  direct. 

"V"!.  The  dues  levied  under  the  authority  of  this  Act  in  respect  of 
any  such  lighthouse,  buoy,  or  beacon  as  aforesaid  shall,  after  deduct- 
jne>  any  expenses  incurred  in  collecting-  the  same,  be  applied  for  the 

&        J      „  l         .  .  ~,  .  .    '  f  «      .        .    . 

purpose  of  paying  the  expenses  incurred  in  erecting-  and  maintaining 
such  lighthouse,  buoy,  or  beacon,  and  for  no  other  purpose  whatever. 
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VII.  For  the  purpose  of  constructing-  or  repairing  any  such  light-  Power  to  borrow 
house,  buoy,  or  beacon  as  aforesaid,  the  Board  of  Trade  may  raise,  SS^oTdues. 
upon  the  security  of  the  dues  to  be  levied  in  respect  thereof,  such 

sums  of  money  as  they  may  deem  tit ;  and  the  commissioners  of  her 
Majesty's  treasury,  out  of  any  monies  which  may  be  provided  by 
parliament,  the  Public  Works  Loan  Commissioners,  or  any  other  person 
or  body  of  persons,  may  advance  the  same  accordingly,  such  advances 
to  be  made  in  the  same  manner,  with  the  same  powers,  and  subject  to 
the  same  provisions,  so  far  as  circumstances  permit,  in,  with,  and  sub- 
ject to  which,  under  the  Merchant  Shipping-  Act,  1854,  advances  may 
oe  made  upon  the  security  of  the  mercantile  marine  fund  for  the  con- 
struction and  repair  of  lighthouses  in  the  United  Kingdom. 

VIII.  Accounts  shall  be  kept  of  all  sums  expended  in  the  construe-  Accounts  for 
tion,  repair,  or  maintenance  ol  every  lighthouse,  buoy,  or  beacon  in  the  eacn  lighthouse, 
British  possessions  abroad  for  which  dues  are  levied  under  the  authority  J^  '^before 
of  this  Act,  and  of  the  dues  received  in  respect  thereof,  in  such  manner  parliament,  and 
as  the  Board  of  Trade  may  direct,  and  shall  be  laid  before  parliament to 
annually ;  and  the  said  accounts  shall  be  audited  in  such  manner  as 

her  Maj'esty  may  by  order  in  council  direct. 

IX.  Any  person  who,  in  any  declaration  made  in  the  presence  of     Registry  of 
or  produced  to  any  registrar  of  shipping,  in  pursuance  of  the  second         ships. 
part  of  the  Merchant  Shipping  Act,  1854,  or  in  any  documents  or  Penalt^^  false 
other  evidence  produced  to  such  registrar,  wilfully  makes,  or  assists  declarations 

in  making,  or  procures  to  be  made,  any  false  statement  concerning  Jj^hfntsiii" °f 
the  title  to  or  the  ownership  of  or  the  interests  existing  in  any  ship,       C 
or  any  share  or  shares   in   any  ship,  or  who  utters,  produces,  or 
makes  use  of  any  declaration  or  document  containing  any  such  false 
statement,  knowing  the  same  to  be  false,  shall  be  guilty  of  a  mis- 
demeanor. 

X.  Shares  in  ships  registered  under  the  said  Merchant  Shipping  Shares  in  ship- 
Act,  1854,  shall  be  deemed  to  be  included  in  the  word  " stock,' 'as  g^*^*118 
detined  by  the  Trustee  Act,  1850,  and  the  provisions  of  such  last-  1350. 
mentioned  Act  shall  be  applicable  to  such  shares  accordingly. 

XI.  In  any  case  in  which  any  bill   of  sale,  mortgage,  or  other  Forms  of  instru- 
instrument  for  the  disposal  or  transfer  of  any  ship  or  any  share  or  ments- 
shares  therein  or  of  any  interest  therein  is  made  in  any  form  or  con- 
tains any  particulars  ot*her  than  the  form  and  particulars  prescribed 

and  approved  for  the  purpose  by  or  in  pursuance  of  the  Merchant 
Shipping  Act,  1854,  no  registrar  shall  be  required  to  record  the  same 
without  the  express  direction  of  the  commissioners  of  her  Majesty's 
customs. 

XII.  Upon  the  transfer  of  the  registry  of  a  ship  from  one  port  to  J?!^1^  °0fncer" 
another,  the  certificate  of  registry  required  by  the  ninetieth  section  transfer"^ ° 
of   the     Merchant    Shipping    Act,    1854,    to    be    delivered    up    for  registry. 
that  purpose  may   be    delivered    up    to    the   registrar  of   either  of 

such  ports. 

XIII.  The  commissioners  of  customs  may,  with  the  consent  of  the  ^fJJJ41™  of 
Board  of  Trade,  exempt  any  pleasure  yacht  from  the  provision  con-  fronThaving3 
tained  in  the  thirty-fourth  section  of  the  Merchant  Shipping  Act,  1854,  name  painted 
which  requires  the  name  of  every  ship  and  the  port  to  which  she  on  stem' 
belongs  to  be  painted  on  her  stern. 

XIV.  The  owner  of  any  ship  which  is  measured  under  Rule  II.,  Ships  measured 
contained  in  the  twenty-second  section  of  the  Merchant  Shipping  m^y  bfmea1-1* 
Act,  1854,  may  at  any  subsequent  period  apply  to  the  commissioners  sured  under 

of  customs  to  have  the  said  ship  remeasured  under  Rule  I.,  contained  Rule  I> 
in  the  twenty-first  section  of  the  same  Act ;  and  the  said  commis- 
sioners may  'thereupon,  and  upon  payment  of  such  fee  not  exceed- 
ing seven  shillings  and  sixpence  for  each  transverse  section  as  they 
may  authorize,  direct  the  said  ship  to  be  remeasured  accordingly, 
and  the  number  denoting  the  register  tonnage  shall  be  altered 
accordingly. 

XV.  The  copy  or  transcript  of  the  register  of  any  British  ship  which  General  register 
is  kept  by  the  chief  registrar  of  shipping  at  the  Custom-house  in  Lon-  books  in  London. 
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don,  or  by  the  registrar  general  of  seamen,  under  the  direction  of  her 
Majesty's  commissioners  of  customs  or  of  the  Board  of  Trade,  shall 
have  the  same  effect  to  all  intents  and  purposes  as  the  original  register 
of  which  the  same  is  a  copy  or  transcript. 

XVI.  The  Board  of  Trade  may  issue  instructions  concerning  the 
relief  to  be  administered  to  distressed  seamen  and  apprentices,  in 
pursuance  of  the  two  hundred  and  eleventh  and  two  hundred  and 
twelfth  sections  of  the  Merchant  Shipping  Act,  1854,  and  may  by 
such  instructions  determine  in  what  cases  and  under  what  circum- 
stances and  conditions  such  relief  is    to  be   administered ;  and  all 
powers  of  recovering  expenses   incurred  with   respect  to  distressed 
seamen  and  apprentices,  which  by  the  two  hundred  and  thirteenth 
section  of  the  said  Act  are  given  to  the  Board  of  Trade,  shall  extend 
to  all  expenses  incurred  by  any  foreign  government  for  the  purposes 
aforesaid,  and  repaid  to  such  government  by  her  Majesty's  govern- 
ment, and  shall  likewise  extend  to  any  expenses  incurred  by  the 
conveying  home  such  seamen  or  apprentices  in  foreign  as  well  as 
British  ships ;  and  all  provisions  concerning  the  relief  of  distressed 
seamen  and  apprentices,  being  subjects    of  her  Majesty,  which  are 
contained  in  the  said  sections  of  the  said  Act,  and  in  this  section, 
shall  extend  to  such  seamen  and  apprentices,  not  being  subjects  or 
her  Majesty,  as  are  reduced  to  distress  in  foreign  parts  by  reason  of 
their  having  been  shipwrecked,  discharged,  or  left  behind  from  any 
British  ship ;  subject  nevertheless  to  such  modifications  and  direc- 
tions concerning  the  cases  in  which  relief  is  to  be  given  to  such 
foreigners,  and  the  country  to  which  they  are  to  be  sent,  as  the 
Board  of  Trade  may,  under  the  circumstances,  think  fit  to  make  and 
issue. 

XVII.  The  enactment  of  the  Merchant  Shipping  Act,  1854,  relating- 
to  savings  banks  shall  apply  to  all  seamen,  and  to  their  wives  and 
families,  whether  such  seamen  belong  to  the  royal  navy  or  to  the 
merchant  service,  or  to  any  other  sea  service. 

XVIII.  Any  naval  court  summoned,  under  the  provisions  of  the 
Merchant  Shipping  Act,  1854,  to  hear  any  complaint  touching  the 
conduct  of  the  master  or    any  of  the   crew   of  any  ship,  shall,  in 
addition  to  the  powers  given  to  it  by  the  said  Act,  have  power  to  try 
the  said  master  or  any  of  the  said  crew  for  any  offences  against  the 
Merchant  Shipping  Act,  1854,  in  respect  of  which  two  justices  would, 
if  the  case  were  tried  in  the  United  Kingdom,  have  power  to  convict 
summarily,  and  by  order  duly  made  to  inflict  the  same  punishments 
for  such  offences  which  two  justices  might  in  the  case  aforesaid  inflict 
upon  summary  conviction  ;  provided,  that  in  cases  where  an  offender 
is  sentenced  to   imprisonment  the   sentence   shall  be  confirmed  in 
writing  by  the  senior  naval  or  consular  officer  present  at  the  place 
where  the  court  is  held,  and  the  place  of  imprisonment,  whether  on 
land  or  on  board  ship,  shall  be  approved  by  him  as  a  proper  place  for 
the  purpose,  and  copies  of  all  sentences  made   by   any  naval  court 
summoned  to  hear  any  such  complaint  as  aforesaid  shall  be  sent  to 
the  commander-in-chief  or  senior  naval  officer  of  the  station. 

XIX.  Whenever  any  articles  belonging  to  or  forming  part  of  any 
foreign  ship  which  has  been  wrecked  on  or  near  the  coasts  of  the 
United  Kingdom,  or  belonging  to  or  forming  part  of  the  cargo  thereof, 
are  found  on  or  near  such  coasts,  or  are  brought  into  any  port  in  the 
United  Kingdom,  the  consul-general  of  the  country  to  which  such 
ship,  or,  in  the  case  of  cargo,  to  which  the  owners  of  such  cargo,  may 
have  belonged,  or  any  consular  officer  of  such  country  authorized  in 
that  behalf  by  any  treaty  or  agreement  with  such  country,  shall,  in 
the  absence  of  the  owner  of  such  ship  or  articles,  and  of  the  master  or 
other  agent  of  the  owner,  be  deemed  to  be  the  agent  of  the  owner,  so 
far  as  relates  to  the  custody  and  disposal  of  such  articles. 

XX.  In  cases  where  services  are  rendered  by  officers  or  men  of  the 
coast-guard  service  in  watching  or  protecting  shipwrecked  property, 
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then,  unless  it  can  be  shown  that  such  services  have  been  declined 
by  the  owner  of  such  property  or  his  agent  at  the  time  they  were 
tendered,  or  that  salvage  has  been  claimed  and  awarded  for  such 
services,  the  owner  of  the  shipwrecked  property  shall  pay  in  respect 
of  the  said  services  remuneration  according  to  a  scale  to  be  fixed  by 
the  Board  of  Trade,  so,  however,  that  such  scale  shall  not  exceed  any 
scale  by  which  payment  to  officers  and  men  of  the  coast-guard  for 
extra  duties  in  the  ordinary  service  of  the  commissioners  of  customs 
is  for  the  time  being  regulated  ;  and  such  remuneration  shall  be 
recoverable  by  the  same  means  and  shall  be  paid  to  the  same  persons 
and  accounted  for  and  applied  in  the  same  manner  as  fees  received 
hy  receivers  appointed  under  the  Merchant  Shipping  Act,  1854. 

XXI.  If  any  person,  being  a  British  subject,  charged  with  having  Legal  Procedure. 
committed  any  crime  or  offence  on  board  any  British  ship  on  the       .  j~r   . 

^ 


high  seas  or  in  any  foreign  port  or  harbour,  or  if  any  person,  not 

heing  a  British  subject,  charged  with  having  committed  any  crime  or  on  board  ship. 

oifence  on  board  any  British  ship  on  the  high  seas,  is  found  within 

the  jurisdiction  of  any  court  of  justice  in  her  Majesty's  dominions 

which  would  have  had  cognizance  of  such  crime  or  offence  if  com- 

mitted within  the  limits  of  its  ordinary  jurisdiction,  such  court  shall 

have  jurisdiction  to  hear  and  try  the  case  as  if  such  crime  or  offence 

had  been  committed  within  such  limits  :  Provided,  that  nothing  con- 

tained in  this  section  shall  be  construed  to  alter  or  interfere  with  the 

Act  of  the  thirteenth  year  of  her  present  Majesty,  chapter  ninety-six. 

XXII.  It  shall  be  the  duty  of  the  East    India  Company  to  take  Miscellaneous. 
charg-e  of  and  send  home  or  otherwise  provide  for  all  persons,  being  Relief  of  desti- 
lascars  or  other  natives  of  the  territories  under  the  government  of  tute  lascars. 
the  said  company,  who  are  found  destitute  in  the  United  Kingdom  ; 

and  if  any  such  person  is  relieved  and  maintained  by  any  guardians, 
overseers,  or  other  persons  administering  the  relief  of  the  poor,  such 
overseers,  guardians,  or  other  persons  may,  by  letter  sent  through  the 
post  or  otherwise,  give  notice  thereof  in  writing  to  the  secretary  of 
the  court  of  directors  of  the  East  India  Company,  specifying,  so  far 
as  is  practicable,  the  following  particulars,  viz.,  — 

1.  The  name  of  the  person  so  relieved  or  maintained  : 

2.  The  presidency  or  district  or  part  of  the  territories  of  the  East 
India  Company  of  which  he  professes  to  be  a  native  : 

3.  The  name  of  the  ship  in  which  he  was  brought  to  the  United 
Kingdom  : 

4.  The  port  or  place  abroad  from  which  such  ship  sailed,  and  the 
port  or  place  in  the  United  Kingdom  at  which  such  ship  arrived, 
when  he  was  so  brought  to  the  United  Kingdom,  and  the  time 
of  such  arrival  : 

And  the  said  East  India  Company  shall  repay  to  the  said  overseers, 
guardians,  or  other  persons,  out  oi  the  revenues  of  the  said  Company, 
all  monies  duly  expended  by  them  in  relieving  or  maintaining  such 
destitute  person,  after  the  time  at  which  such  notice  aforesaid  is  sent 
or  otherwise  given. 

XXIII.  It  shall  be  lawful  for  any  master  or  owner  of  a  ship  or  his  Contracts  may 
agent  to  enter  into  agreements  with  lascars  or  natives  of  the  terri-  natives^iTjni 
tones  of  the  East  India  Company,  binding  them  to  proceed  to  any  under  certain 
port  or  ports  in  the  United  Kingdom,  either  as  seamen  or  as  pas- 


to 

sengers,  and  there  to  enter  into  a  further  agreement  to  serve  as  go  to  the  United 
seamen  in  any  ship  which  may  happen  to  be  there,  and  to  be  bound  Kingdom,  and 
to  any  port  hi  the  territories  of  the  East  India  Company  ;  provided,  otheVshTpTback 
that  every  such  original  agreement  shall  be  made  in  such  form,  and  to  India  or  else- 
shall  contain  such  provisions,  and  shall  be  executed  in  such  manner, 
and  under  such  conditions  for  securing  the  return  of  such  lascars  or 
natives  to  their  own  country,  and  for  other  purposes,  as  the  governor- 
general  of  India  in  council,  or  the  governors  of  the  respective  presi- 
dencies in  which  the  original  agreement  is  made,  in  council  may 
direct  ;  and  if  any  lascar  or  other  person  who  has  bound  himself  by 
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Saving  of  former 
enactments. 


any  such  original  agreement  is,  on  arriving-  in  the  United  Kingdom, 
required  to  enter  into  a  further  agreement  to  serve  as  a  seaman  in 
any  ship  bound  to  any  port  in  the  territories  of  the  East  India  Com- 
pany, and  if  it  is  certified  by  some  officer  appointed  for  that  purpose 
by  the  East  India  Company  that  such  further  agreement  is  a  proper 
agreement  in  all  respects  for  such  lascar  or  other  person  to  enter 
into,  and  is  in  accordance  with  the  original  agreement,  and  that  the- 
ship  to  which  such  further  agreement  relates  is  in  all  respects  a 
proper  ship  for  such  lascar  or  other  person  to  serve  in,  and  that 
there  is  not,  in  the  opinion  of  such  officer,  any  objection  to  the  full 
performance  of  the  said  original  agreement,  such  lascar  or  other 
person  shall  be  deemed  to  be  engaged  under  such  further  agreement, 
and  to  serve  as  a  seaman  in  the  ship  to  which  it  relates,  and  shall 
thereupon  be  deemed  to  be  for  all  purposes  one  of  the  erew  of  the 
ship ;  and  for  every  lascar  or  other  person  in  respect  of  whom  such 
certificate  is  applied  for,  the  person  applying  for  the  same  shall  pay 
to  such  officer  as  aforesaid  such  fee  as  the  East  India  Company  may 
appoint,  not  exceeding  ten  shillings. 

XXIV.  Nothing  herein  contained  shall  be  deemed  to  repeal  or 
affect  any  provisions  contained  in  the  twenty-fifth,  twenty-sixth, 
twenty-seventh,  twenty-eighth,  twenty-ninth,  thirtieth,  thirty-first, 
or  thirty- fourth  sections  of  the  Act  of  the  fourth  year  of  King  George 
the  Fourth,  chapter  eighty,  or  in  the  sixteenth  section  of  the  Act 
of  the  eighteenth  year  of  her  present  Majesty,  chapter  one  hundred 
and  twenty. 


17  &  18  Viet. 
c.  104. 

18  &  19  Viet. 
c.91. 

16  &  17  Viet. 
c.  107. 


Short  title. 


Enactment  in 
Table  (A.) 
repealed. 


No.  V. 

MERCHANT   SHIPPING  ACTS,  &c.    AMENDMENT 

ACT. 

25  &  26  VICT.  c.  63. 

An  Act  to  amend  "  The  Merchant  Shipping  Act,  1854,"  "The  Mer- 
chant Shipping  Act  Amendment  Act,  1855,"  and  "The  Customs 
Consolidation  Act,  1853."  [29th  July,  1862.] 

WHEREAS  it  is  expedient  further  to  amend  "  The  Merchant  Ship- 
ping Act,  1854,"  "  The  Merchant  Shipping  Act  Amendment  Act, 
1855,"  and  "  The  Customs  Consolidation  Act,  1853 :"  Be  it  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

I.  This  Act  may  be  cited  as  "  The  Merchant  Shipping  Act  Amend- 
ment Act,  1862,"'  and  shall  be  construed  with  and  as  part  of  "  The 
Merchant  Shipping  Act,  1854,"  hereinafter  termed  the  principal 
Act. 

II.  The  enactments  described  in  Table  (A.)  in  the  schedule  to  this 
Act  shall  be  repealed  as  therein  mentioned,  except  as  to  any  liabilities 
incurred  before  such  repeal. 


Equities  not  ex- 
cluded by  Mer- 
chant Shipping 
Act. 


Registry  and  Measurement  of  Tonnage  (Part  II.  of  Merchant 
Shipping  Act,  1854). 

III.  It  is  hereby  declared  that  the  expression  "beneficial  interest," 
whenever  used  in  the  second  part  of  the  principal  Act,  includes  in- 
terests arising'  under  contract  and  other  equitable  interests  ;  and  the 
intention  of  the  said  Act  is  that,  without  prejudice  to  the  provisions 
contained  in  the  said  Act  for  preventing  notice  of  trusts  from  being 
entered  in  the  register  book  or  received  by  the  registrar,  and  without 
prejudice  to  the  powers  of  disposition  and  of  giving  receipts  conferred 
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by  the  said  Acts  on  registered  owners  and  mortgagees,  and  without 
prejudice  to  the  provisions  contained  in  the  said  Act  relating  to  the 
exclusion  of  unqualified  persons  from  the  ownership  of  British  ships, 
•equities  may  be  enforced  against  owners  and  mortgagees  of  ships  in 
respect  of  their  interest  therein,  in  the  same  manner  as  equities  may 
be  enforced  against  them  in  respect  of  any  other  personal  property. 

IV.  Any  body  corporate  or  persons  having  power  to  levy  tonnage  Tonnage  rates 
rates  on  ships  may,  if  they  think  fit,  with  the  consent  of  the  Board  under  local  Acts 
of  Trade,  levy  such  tonnage  rates  upon  the  registered  tonnage  of  the  Jhe^egisi" 
ships  as  determined  by  the  rules  for  the  measurement  of  tonnage  for  tgnnage. 

the  time  being  in  force  under  the  principal  Act,  notwithstanding  that 
the  local  Act  or  Acts  under  which  such  rates  are  levied  provides  for 
levying  the  same  upon  some  different  system  of  tonnage  measure- 
ment. 

Certificates  for  Engineers  (Part  III.  of  Merchant  Shipping 
Act,  1854). 

V.  On  and  after  the  first  day  of  June,  one  thousand  eight  hundred  steam  ships  to 
and  sixty-three,  every  steam  ship  which  is  required  by  the  principal  enTnee^^6*16*1 
Act  to  have  a  master  possessing  a  certificate  from  the  Board  of  Trade 

shall  also  have  an  engineer  or  engineers  possessing  a  certificate  or 
certificates  from  the  Board  of  Trade  as  follows ;  that  is  to  say, 

(1.)  Engineers  certificates  shall  be  of  two  grades,  viz.,  "  First-class 
Engineers  Certificates,"  and  "  Second-class  Engineers  Cer- 
tificates:" 

(2.)  Every  foreign-going  steam  ship  of  one  hundred  nominal 
horse  power  or  upwards  shall  have  as  its  first  and  second 
engineers  two  certificated  engineers,  the  first  possessing  a 
"  ^irst-class  Engineers  Certificate, "and the  second  possessing 
a  "  Second-class  Engineers  Certificate,"  or  a  certificate  of 
the  higher  grade : 

(3.)  Every  foreign-going  steam  ship  of  less  than  one  hundred 
nominal  horse  power  shall  have  as  its  only  or  first  engineer 
an  engineer  possessing  a  "  Second-class  Engineer's  Certifi- 
cate," or  a  certificate  of  the  higher  grade  : 

(4.)  Every  seagoing  home  trade  passenger  steam  ship  shall  have 
as  its  only  or  first  engineer  an  engineer  possessing  a  "  Se- 
cond-class Engineer's  Certificate"  or  a  certificate  of  the 
higher  grade : 

(5.)  Every  person  who,  having  been  engaged  to  serve  in  any  of 
the  above  capacities  in  any  such  steam  ship  as  aforesaid, 
goes  to  sea  in  that  capacity  without  being  at  the  time  enti- 
tled to  and  possessed  of  such  certificate  as  is  required  by 
this  section,  and  every  person  who  employs  any  person  in 
any  of  the  above  capacities  in  such  ship  without  ascertain- 
ing that  he  is  at  the  time  entitled  to  and  possessed  of  such 
certificate  as  is  required  by  this  section,  shall  for  each  such 
offence  incur  a  penalty  not  exceeding  fifty  pounds. 

VI.  The  Board  of  Trade  shall  from  time  to  time  cause  examina-  Examinations  for 
tions  to  be  held  of  persons  who  may  be  desirous  of  obtaining  certi-  JJJJj"66!8  certifl- 
ficates  of  competency  as  engineers :  For  the  purpose  of  such  exami-  tency.°  compe" 
nations  the   Board  of  Trade  shall  from  time  to  time  appoint  and 

remove  examiners,  and  award  the  remuneration  to  be  paid  to  them ; 
lay  down  rules  as  to  the  qualification  of  applicants,  and  as  to  the 
times  and  places  of  examination  ;  and  generally  do  all  such  acts  as  it 
thinks  expedient  in  order  to  carry  into  effect  the  examination  of  such 
engineers  as  aforesaid. 

VII.  All  applicants  for  examination   shall  nay  such  fees,  not  ex- Fees  to  be  paid 
ceeding  the  sums  specified  in  the  Table  marked  (B.)  in  the  schedule  by  applicants  for 
hereto,  as  the  Board  of  Trade  directs  ;  and  such  fees  shall  be  paid  to  *x 
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Such  persons  as  this  said  board  appoints  for  that  purpose,  and  shall  be 
carried  to  the  account  of  the  Mercantile  Marine  Fund. 

VIII.  The  Board  of  Trade  shall  deliver  to  everv  applicant  who  is 
duly  reported  to  have  passed  the  examination  satisfactorily,  and  to 
have  given  satisfactory  evidence  of  his  sobriety,  experience,  and 
ability,  a  certificate  of  competency,  as  first-class  engineer  or  as  second- 
class  engineer,  as  the  case  may  be. 

IX<  Certificates  of  service  for  engineers,  differing  in  form  from 
certificates  of  competency,  shall  be  granted  as  follows;  that  is  to 

gay, 

^  Every  person  who  before  the  first  day  of  April,  one  thousand 
eight  hundred  and  sixty-two,  has  served  as  first  engineer  in 
any  foreign-going  steam  ship  of  one  hundred  nominal  horse 
power  or  upwards,  or  who  has  attained  or  attains  the  rank 
of  engineer  in  the  service  of  her  Majesty  or  of  the  East 
India  Company,  shall  be  entitled  to  a  "  First-class  Engi- 
neer's Certificate  "  of  service  : 

(2.)  Every  person  who  before  the  first  day  of  April,  one  thousand 
eight  hundred  and  sixty-two,  has  served  as  second  engineer 
in  any  foreign-going  steam  ship  of  one  hundred  nominal 
horse  power  or  upwards,  or  as  first  or  only  engineer  in  any 
other  steam  ship,  or  who  has  attained  or  attains  the  rank  of 
first-class  assistant  engineer  in  the  service  of  her  Majesty, 
shall  be  entitled  to  a  "Second-class  Engineer's  Certificate" 
of  service  : 

Each  of  such  certificates  of  service  shall  contain  particulars  of  the 
name,  place,  and  time  of  birth,  and  the  length  and  nature  of  the 
previous  service  of  the  person  to  whom  the  same  is  delivered  ;  and 
the  Board  of  Trade  shall  deliver  such  certificates  of  service  to  the 
various  persons  so  respectively  entitled  thereto,  upon  their  proving 
themselves  to  have  attained  such  rank  or  to  have  served  as  aforesaid, 
and  upon  their  giving  a  full  and  satisfactory  account  of  the  particu- 
lars aforesaid. 

X.  The  provisions  of  the  principal  Act,  with  respect  to  the  certi- 
ficates  °f  competency  or  service  of  masters  and  mates,  contained 
in  the  138th,  139th,  140th,  161st,  and  162d  sections  of  the  said  Act, 
shaii  apply  to  certificates  of  competency  or  service  granted  under 
this  Act  in  the  same  manner  as  if  certificates  of  competency  and 
service  to  be  granted  to  engineers  under  this  Act  were  specially  men- 
tioned and  included  in  the  said  sections. 

XI.  The  power  by  the  241st  section  of  the  principal  Act  given  to 
the  Board  of  Trade  or  to  any  local  marine  board  of  instituting  inves- 
tigations  into,  the  conduct  of  any  master  or  mate  whom  it  has  reason 
to  believe  to  be  from  incompetency  or  misconduct  unfit  to  discharge 
flis  duties,  shall  extend  to  any  certificated  engineer  whom  the  Board 
of  Trade  or  any  local  marine'board  has  reason  to  believe  to  be  from 
incompetency  or  misconduct  unfit  to  discharge  the  duties,  in  the  same 
manner  as  if  in  the  said  section  the  words  "  Certificated  Engineer  " 
had  been  inserted  after  tl  Master,"  wherever  "  Master  "  occurs  in  such 
section. 

XII.  The  declaration  required  to  be  given  by  the  engineer  surveyor 
UIlder  section  309  of>  the  principal  Act  shall,  in  the  case  of  a  ship  by 
this  Act  required  to  have  a  certificated  engineer,  contain,  in  addition 
to  the  statements  in  the  said  section  mentioned,  a  statement  that  the 
certificate  or  certificates  of  the  engineer  or  engineers  of  such  ship 
is  or  are  such  and  i  i  such  condition  as  is  required  by  this  Act. 


^Thh-d  part  of  Act 
to  apply  to  fish- 


Masters  and  Seamen  (Part  III.  of  Merchant  Shipping  Act,  1854). 

XIII.  The  following  vessels  ;  that  is  to  say, 

(i.)  Registered  seagoing  ships  exclusively  employed  in  fishing  on 
the  coasts  of  the  United  Kingdom  ; 
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(2.)  Seagoing  ships  belonging  to  any  of  the  three  general  light-  house  vessels,  and 

°i         ri     .  pleasure  yachts, 

house  boards  ;  £ith  certjfin  ei_' 

(3.)  Seagoing-  ships  being*  pleasure  yachts  ;  eeptions. 

Shall  be  subject  to  the  whole  of  the  third  part  of  the  principal  Act ; 
except,— Sections  136,  143,  145,  147,  149,  150,151,  152,153,154, 
155,  157,  158,  161,  162,  166,  170,  171,  231,  256,  279,  280,  281,  282, 
283,  284,  285,  286,  and  287. 

XIV.  Whereas  doubts  have  been  entertained  whether  local  marine  Local  marine 
boards  have  the  power  of  determining  a  quorum :  It  is  hereby  de-  feTmtn™ mim^'er 
clared,  that  the  power  by  the  119th  section  of  the  principal  Act  given  ofquorum. 

to  every  local  marine  board  of  regulating  the  mode  in  which  its 
meetings  are  to  be  held  and  its  business  conducted  includes  the 
power  of  determining  a  quorum  ;  nevertheless,  after  the  passing  of 
this  Act  such  quorum  shall  never  consist  of  less  than  three  members. 

XV.  The  offices  termed  shipping  offices  in  the  principal  Act  shall  ™et^f  8hiPPin« 
be  termed  mercantile  marine  offices,  and  the  officers  termed  shipping  m 

masters  and  deputy  shipping  masters  in  the  principal  Act  shall  be 
termed  superintendents  and  deputy  superintendents  of  such  offices ; 
but  nothing  in  this  section  contained  shall  invalidate  or  affect  any 
act  which  may  be  done  at  any  such  office  under  the  title  of  a  shipping 
office,  or  any  act  which  may  be  done  by,  with,  or  to  any  of  the  said 
officers  under  the  title  of  shipping  master  or  deputy  shipping 
master. 

XVI.  Any  person  appointed  to  any  office  or  service  by  or  under  any  Punishment  for 
local  marine  board  shall  be  deemed  to  be  a  clerk  or  servant  within  embezzlement  m 
the  meaning  of  the  sixty-eighth  section  of  the  Act  of  the  twenty- 

fifth  year  of  the  reign  of  her  present  Majesty,  chapter  ninety-six  : 

If  any  such  person  fraudulently  applies  or  disposes  of  any  chattel, 
money,  or  valuable  security  received  by  him  whilst  employed  in  such 
office  or  service  for  or  on  account  of  any  such  local  marine  board,  or 
for  or  on  account  of  any  other  public  board  or  department,  to  his 
own  use  or  any  use  or  purpose  other  than  that  for  which  the  same 
was  paid,  entrusted  to,  or  received  by  him,  or  fraudulently  with- 
holds, retains,  or  keeps  back  the  same  or  any  part  thereof  contrary  to 
any  lawful  directions  or  instructions  which  he  is  required  to  obey  in 
relation  to  such  office  or  service,  he  shall  be  deemed  guilty  of  em- 
bezzlement within  the  meaning  of  the  said  section  : 

Any  such  person  shall,  on  conviction  of  such  offence  as  aforesaid, 
be  liable  to  the  same  pains  and  penalties  as  are  thereby  imposed  upon 
any  clerk  or  servant  for  embezzlement : 

In  any  indictment  against  such  person  for  such  offence  it  shall  be 
sufficient  to  charge  any  such  chattel,  money,  or  valuable  security  as 
the  property  either  of  the  board  by  which  he  was  appointed,  or  of 
the  board  or  department  for  or  on  account  of  which  he  may  have  re- 
ceived the  same;  and  no  greater  particularity  in  the  description  of 
the  property  shall  be  required  in  such  indictment  in  order  to  sustain 
the  same,  or  in  proof  of  the  offence  alleged,  than  is  required  in  re- 
spect of  an  indictment  or  the  subject  matter  thereof  by  the  seventy- 
first  section  of  the  said  last-mentioned  Act. 

XVII.  Whereas  it  is  expedient  to  make  provision  in  certain  cases  Examinations  of 
for  holding  examinations  of  applicants  for  certificates  of  competency  masters  and 
at  places  where  there  are  no  local  marine  boards  :  Be  it  enacted,  ™here  thereTare 
that  the  Board  of  Trade,  if  satisfied  that  serious  inconvenience  exists  no  local  marine 
at  any  port  in  consequence  of  the  distance  which  applicants  for  cer-  boards* 
tificates  have  to  travel  in  order  to  be  examined,  may,  with  the  con- 
currence of  any  local  marine  board,  send  the  examiner  or  examiners 
of  that  local  marine  board  to  the  port  where  such  inconvenience  exists ; 
and  thereupon  the  said  examiner  or  examiners  shall  proceed  to  such 
port,  and  shall  there  examine  the  applicants  in  the  presence  of  such 
person  or  persons  (if  any)  as  the  Board  of  Trade  may  appoint  for  the 
purpose;  and  such  examinations  shall  be  conducted  in  the  same 
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manner  and  shall  have  the  same  effect  as  other  examinations  under 
the  said  Act. 

XVIII.  It  is  hereby  declared  that  the  I82d  section  of  the  principal 
Act  does  not  apply  to  the  case  of  any  stipulation  made  by  the  seamen 
belonging  to  any  ship,  which  according1  to  the  terms  of  the  ag-ree- 
ment  is  to  be  employed  on  salvage  service,  with  respect  to  the  remu- 
neration to  be  paid  to  them  for  salvage  services  to  be  rendered  by 
such  ship  to  any  other  ship  or  ships. 

XIX.  The  payment  of  seamen's  wages  required  by  the  209th  sec- 
tion of  the  principal  Act  shall,  whenever  it  is  practicable  so  to  do,  be 
made  in  money  and  not  by  bill ;  and  in  cases  where  payment  is  made 
by  bill  drawn  by  the  master,  the  owner  of  the  ship  shall  be  liable 
to  pay  the  amount  for  which  the  same  is  drawn  to  the  holder  or 
indorsee  thereof;  and  it  shall  not  be  necessary  in  any  proceeding 
against  the  owner  upon  such  bill  to  prove  that  the  master  had  autho- 
rity to  draw  the  same;  and  any  bill  purporting  to  be  drawn  in  pur- 
suance of  the  said  section,  and  to  be  indorsed  as  therein  required,  if 
produced  out  of  the  custody  of  the  Board  of  Trade  or  of  the  regis- 
trar-general of  seamen,  or  of  any  superintendent  of  any  mercantile 
marine  office,  shall  be  received  in  evidence ;  and  any  indorsement  on 
any  such  bill  purporting-  to  be  made  in  pursuance  of  the  said  section, 
and  to  be  signed  by  one  of  the  functionaries  therein  mentioned,  shall 
also  be  received  in  evidence,  and  shall  be  deemed  to  be  primd  facie 
evidence  of  the  facts  stated  in  such  indorsement. 

XX.  The  197th  section  of  the  principal  Act  shall  extend  to  seamen 
or  apprentices  who  within  the  six  months  immediately  preceding  their 
death  have  belonged  to  a  British  ship ;  and  such  section  shall  be  con- 
strued as  if  they  were  inserted  in  the  first  line  thereof  after  the 
words  "  such  Seaman  or  Apprentice  as  last  aforesaid"  the  words  "or 
if  any  Seaman  or  Apprentice  who  has  within  the  Six  Months  imme- 
diately preceding  his  Death  belonged  to  a  British  ship." 

XXI.  The  wages  of  seamen  or  apprentices  who  are  lost  with  the 
ship  to  which  they  belong  shall  be  dealt  with  as  follows ;  (that  is  to 
say,) 

(1.)  The  Board  of  Trade  may  recover  the  same  from  the  owner  of 
the  ship  in  the  same  manner  in  which  seamen's  wages  are 
recoverable : 

(2.)  In  any  proceedings  for  the  recovery  of  such  wages,  if  it  is 
shown  by  some  official  return  produced  out  of  the  custody 
of  the  registrar-general  of  seamen  or  by  other  evidence  that 
the  ship  has  twelve  months  or  upwards  before  the  institu- 
tion of  the  proceeding  left  a  port  of  departure,  and  if  it 
is  not  shown  that  she  has  been  heard  of  within  twelve  months 
after  such  departure,  she  shall  be  deemed  to  have  been  lost 
with  all  hands  on  board,  either  immediately  after  the  time 
she  was  last  heard  of  or  at  such  later  time  as  the  court  hear- 
ing the  case  may  think  probable : 

(3.)  The  production  out  of  the  custody  of  the  registrar-general 
of  seamen  or  of  the  Board  of  Trade  of  any  duplicate  agree- 
ment or  list  of  the  crew  made  out  at  the  time  of  the  last 
departure  of  the  ship  from  the  United  Kingdom,  or  of  a 
certificate  purporting'  to  be  a  certificate  from  a  consular  or 
other  public  officer  at  any  port  abroad,  stating  that  certain 
seamen  or  apprentices  were  shipped  in  the  ship  from  the 
said  port,  shall,  in  the  absence  of  proof  to  the  contrary,  be 
sufficient  proof  that  the  seamen  or  apprentices  therein 
named  were  on  board  at  the  time  of  the  loss  : 

(4.)  The  Board  of  Trade  shall  deal  with  such  wages  in  the  manner 
in  which  they  deal  with  the  wages  of  other  deceased  seamen 
and  apprentices  under  the  principal  Act. 

XXII.  Whereas  under  the  211th  and  2 12th  sections  of  the  prin- 
cipal Act,  and  the  16th  section   of  "The  Merchant  Shipping  Act 
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Amendment  Act,  1855,"  provision  is  made  for  relieving  and  sending  be  regulated  by 
borne  seamen  found  in  distress  abroad  :  And  whereas  doubts  are  en-  ( 
tertained  whether  power  exists  under  the  said  sections  of  making 
regulations  and  imposing  conditions  which  are  necessary  for  the  pre- 
vention of  desertion  and  misconduct  and  the  undue  expenditure  of 
public  money :  Be  it  enacted,  and  it  is  hereby  declared,  that  the  claims 
of  seamen  to  be  relieved  or  sent  home  'in  pursuance  of  the  said 
sections  or  any  of  them  shall  be  subject  to  such  regulations  and  de- 
pendent on  such  conditions  as  the  Board  of  Trade  may  from  to  time 
make  or  impose  ;  and  no  seaman  shall  have  any  right  to  demand  to 
be  relieved  or  sent  home  except  in  the  cases  and  to  the  extent  pro- 
vided for  by  such  regulations  and  conditions. 

XXIII.  The  following  rules  shall  be  observed  with  respect  to  the  Power  of 
cancellation  and  suspension  of  certificates,  that  is  to  say :  certificate  to  rest 

(1.)  The  power  of  cancelling  or  suspending  the  certificate  of  a  with  the  court 
master  or  mate  by  the  242d  section  of  the  principal  Act  which  hear* the 
conferred  on  the  Board  of  Trade  shall  (except  in  the  case  ca 
provided  for  by  the  fourth  paragraph  of  the  said  section) 
vest  in  and  be  exercised  by  the  local  marine  board,  magis- 
trates,  Naval   Court,  Admiralty  Court,  or  other  court  or 
tribunal  by  which  the  case  is  investigated  or  tried,  and  shall 
not  in  future  vest  in  or  be  exercised  by  the  Board  of 
Trade : 

(2.)  Such  power  shall  extend  to  cancelling*  or  suspending  the 
certificates  of  engineers  in  the  same  manner  as  if  "  Certifi- 
cated Engineer"  or  " Certificated  Engineers"  were  inserted 
throughout  such  section  after  "Master"  or  "Masters": 

(3.)  Every  such  board,  court,  or  tribunal  shall  at  the  conclusion  of 
the  case,  or  as  soon  afterwards  as  possible,  state  in  open 
court  the  decision  to  which  they  may  have  come  with 
respect  to  cancelling  or  suspending  certificates,  and  shall  in 
all  cases  send  a  full  report  upon  the  case,  with  the  evidence, 
to  the  Board  of  Trade,  and  shall  also,  if  they  determine  to 
cancel  or  suspend  any  certificate,  forward  such  certificate 
to  the  Board  of  Trade" with  their  report : 

(4.)  It  shall  be  lawful  for  the  Board  of  Trade,  if  they  think  the 
justice  of  the  case  require  it,  to  reissue  and  return  any  cer- 
tificate which  has  been  cancelled  or  suspended,  or  shorten 
the  time  for  which  it  is  suspended,  or  grant  a  new  certifi- 
cate of  the  same  or  any  lower  grade  in  place  of  any  certifi- 
cate which  has  been  cancelled  or  suspended  : 

(5.)  The  434th  and  437th  sections  of  the  principal*  Act  shall  be  read 
as  if  for  the  word  u  Nautical "  were  substituted  the  words 
"  Nautical  or  Engineering,"  and  as  if  for  the  word  "  Per- 
son "  and  "  Assessor "  respectively  were  substituted  the 
words  "  Person  or  Persons  "  and  "Assessor  or  Assessors" 
respectively : 

(6.)  No  certificate  shall  be  cancelled  or  suspended  under  this  sec- 
tion unless  a  copy  of  the  report  or  a  statement  of  the  case 
upon  which  the  investigation  is  ordered  has  been  furnished 
to  the  owner  of  the  certificate  before  the  commencement  of 
the  investigation,  nor,  in  the  case  of  investigations  con- 
ducted by  justices  or  a  stipendiary  magistrate,  unless  one 
assessor  at  least  expresses  his  concurrence  in  the  report : 

XXIV.  Every  master  or  mate  or  engineer  whose  certificate  is  or  Certificate  to  b« 
is  to  be  suspended  or  cancelled  in  pursuance  of  this  Act  shall,  upon  delivered  UP 
demand  of  the  board,  court,  or  tribunal  by  which  the  case  is  investi- 
gated or  tried,  deliver  his  certificate  to  them,  or,  if  it  is  not  demanded 

by  such  board,  court,  or  tribunal,  shall,  upon  demand,  deliver  it  to 
tne  Board  of  Trade,  or  as  it  directs,  and  in  default  shall  for  each 
offence  incur  a  penalty  not  exceeding  fifty  pounds. 
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Enactment  of 
regulations  con- 
cerning lights, 
fog  signals,  and 
sailing  rules  in 
schedule,  Table 
(OJ 


Regulations  to  be 
published. 


Owners  and 
masters  bound 
to  obey  them. 


Breaches  of 
regulations  to 
imply  wilful 
default  of  person 
in  charge. 


If  collision  en- 
sues from  breach 
of  the  regula- 
tions, ship  to  be 
deemed  in  fault. 


Inspection  for 
enforcing  regu- 
lations. 


Safety  (Part  IV.  of  Merchant  Shipping  Acty  1854). 

XXV.  On  and  after  the  first  day  of  June,  one  thousand  eight  hun- 
dred and  sixty-three,  or  such  later  day  as  may  be  fixed  for  the  pur- 
pose by  order  in  council,  the  regulations  contained  in  the  table  marked 
(C.)  in  the  schedule  hereto  shall  come  into  operation  and  be  of  the 
same  force  as  if  they  were  enacted  in  the  body  of  this  Act ;    but  her 
Majesty  may  from  time  to  time,  on  the  joint  recommendation  of  the 
Admiralty  and  the  Board  of  Trade,  by  order  in  council,  annul  or 
modify  any  of  the  said  regulations,  or  make  new  regulations  in 
addition    thereto,  or  in  substitution  therefor ;  and  any  alterations 
in  or  additions  to  such  regulations  made  in  manner  aforesaid  shall 
be  of  the  same  force  as  the  regulations  in  the  said  schedule. 

XXVI.  The  Board  of  Trade  shall  cause  the  said  regulations  and 
any  alterations  therein  or  additions  thereto  hereafter  to  be  made  to  be 
printed,  and  shall  furnish  a  copy  thereof  to  any  owner  or  master 
of  a  ship  who  applies  for  the  same  ;  and  production  of  the  Gazette  in 
which  any  order  in  council  containing  such  regulations  or  any  altera- 
tions therein  or  additions  thereto  is  published,  or  of  a  copy  of  such 
regulations,  alterations,  or  additions,  signed  or  purporting  to  be  signed 
by  one  of  the  secretaries  or  assistant  secretaries  of  the  Board  of  Trade, 
or  sealed  or  purporting  to  be  sealed  with  the  seal  of  the  Board  of 
Trade,  shall  be  sufficient  evidence  of  the  due  making  and  purport  of 
such  regulations,  alterations,  or  additions. 

XXVII.  All  owners  and  masters  of  ships  shall  be  bound  to  take 
notice  of  all  such  regulations  as  aforesaid,  and  shall,  so  long  as  the 
same  continue  in  force,  be  bound  to  obey  them,  and  to  carry  and 
exhibit  no  other  lights  and  to  use  no  other  fog  signals  than  such  as 
are  required  by  the  said  regulations  ;  and  in  case  of  wilful  default, 
the  master,  or  the  owner  of  the  ship  if  it  appear  that  he  was  in  such 
fault,shall,  for  each  occasion  upon  which  such  regulations  are  infringed, 
be  deemed  to  be  guilty  of  a  misdemeanor. 

XXVIII.  In  case  any  damage  to  person  or  property  arises  from 
the  non-observance  by  any  ship  of  any  regulation  made  by  or  in  pur- 
suance of  this  Act,  such  damage  shall  be  deemed  to  have  been  occa- 
sioned by  the  wilful  default  of  the  person  in  charge  of  the  deck  of 
such  ship  at  the  time,  unless  it  is  shown  to  the  satisfaction  of  the 
court  that  the  circumstances  of  the  case  made  a  departure  from  the 
regulation  necessary. 

XXIX.  If  iik  any  case  of  collision  it  appears  to  the  court  before 
which  the  case  is  tried  that  such  collision  was  occasioned  by  the  non- 
observance  of  any  regulation  made  by  or  in  pursuance  of  this  Act,  the 
ship  by  which  such  regulation  has  been  infringed  shall  be  deemed  to 
be  in  fault,  unless  it  is  shown  to  the  satisfaction  of  the  court  that  the 
circumstances  of  the  case  made  a  departure  from  the  regulation 
necessary. 

XXX.  The  following  steps  may  be  taken  in  order  to  enforce  com- 
pliance with  the  said  regulations  ;  that  is  to  say, 

(1.)  The  surveyors  appointed  under  the  third  part  of  the  principal 
Act,  or  such  other  persons  as  the  Board  of  Trade  may  appoint 
for  the  purpose,  may  inspect  any  ships  for  the  purpose  of 
seeing  that  such  ships  are  properly  provided  with  lights 
and  with  the  means  of  making  fog  signals  in  pursuance  of 
the  said  regulations,  and  shall  for  that  purpose  have  the 
powers  given  to  inspectors  by  the  14th  section  of  the  prin- 
cipal Act : 

(2.)  If  any  such  surveyor  or  person  finds  that  any  ship  is  not  so 
provided,  he  shall  g'ive  to  the  master  or  owner  notice  in 
writing,  pointing  out  the  deficiency,  and  also  what  is,  in  his 
opinion,  requisite  in  order  to  remedy  the  same : 
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(3.)  Every  notice  so  given  shall  be  communicated  in  such  manner 
as  the  Board  of  Trade  may  direct  to  the  collector  or  collectors 
of  customs  at  any  port  or  ports  from  which  such  ship  may 
seek  to  clear  or  at  which  her  transire  is  to  be  obtained;  and 
no  collector  to  whom  such  communication  is  made  shall 
clear  such  ship  outwards  or  grant  her  a  transire,  or  allow 
her  to  proceed  to  sea,  without  a  certificate  under  the  hand  of 
one  of  the  said  surveyors  or  other  persons  appointed  by  the 
Board  of  Trade  as  aforesaid,  to  the  effect  that  the  said  ship 
is  properly  provided  with  lights  and  with  the  means  of 
making  fog  signals  in  pursuance  of  the  said  regulations. 

XXXI.  Any  rules  concerning  the  lights  or  signals  to  be  carried  by  Rules  for  bar- 
vessels  navigating  the  waters  of  any  harbour,  river,  or  other  inland  {^""A  "tsTo 
navigation,  or  concerning  the  steps  for  avoiding  collision  to  be  taken  continue  in 
by  such  vessels,  which  have  been  or  are  hereafter  made  by  or  under  force- 

the  authority  of  any  local  Act,  shall  continue  and  be  of  full  force  and 
effect  notwithstanding  anything  in  this  Act  or  in  the  schedule  thereto 
contained. 

XXXII.  In  the  case  of  any  harbour,  river,  or  other  inland  navi-  In  harbours  and 
gation  for  which  such  rules  are  not  and  cannot  be  made  by  or  under  JI,ch™r*ierexist 
the  authority  of  any  local  Act,  it  shall  be  lawful  for  her  Majesty  in  they  may  be 
council,  upon  application  from  the  harbour  trust  or  body  corporate,  if  made- 

any,  owning  or  exercising  jurisdiction  upon  the  waters  of  such  har- 
bour, river,"or  inland  navigation,  or,  if  there  is  no  such  harbour  trust 
or  body  corporate,  upon  application  from  persons  interested  in  the 
navigation  of  such  waters,  to  make  rules  concerning  the  lights  or 
signals  to  be  carried,  and  concerning  the  steps  for  avoiding  collision 
to  be  taken  by  vessels  navigating  such  waters  ;  and  such  rules,  when 
so  made,  shall,  so  far  as  reg'ards  vessels  navigating  such  waters,  have 
the  same  effect  as  if  they  were  regulations  contained  in  Table  (C  )  in 
the  schedule  to  this  Act,  notwithstanding  anything  in  this  Act  or  in 
the  schedule  thereto  contained. 

XXXIII.  In  every  case  of  collision  between  two  ships  it  shall  be  in  case  of  coiu- 
the  duty  of  the  person  in  charge  of  each  ship,  if  and  so  far  as  he  can  Jj^JJggJjf'the 
do  so  without  danger  to  his  own  ship   and  crew,  to  render  to  the  0ther.aS£ 
other  ship,  her  master,  crew,  and  passengers  (if  any),  such  assistance 

as  may  be  practicable  and  as  may  be  necessary  in  order  to  save  them 
from  any  danger  caused  by  the  collision  : 

In  case  he  fails  so  to  do,  and  no  reasonable  excuse  for  such  failure 
is  shown,  the  collision  shall,  in  the  absence  of  proof  to  the  contrary, 
be  deemed  to  have  been  caused  by  his  wrongful  act,  neglect,  or 
default ;  and  such  failure  shall  also, 'if  proved  upon  any  investigation 
held  under  the  third  or  the  eighth  part  of  the  principal  Act,  be  deemed 
to  be  an  act  of  misconduct  or  a  default  for  which  his  certificate  (if 
any)  may  be  cancelled  or  suspended. 

XXXIV.  Notwithstanding  anything  in  the  311th  section  of  the  Surveys  of 
principal  Act  contained,  it  shall  not  be  necessary  for  the  surveys  of  steamers' 
passenger  steamers  to  be  made  in  the  months  of  April  and  October ; 

but  no  declaration  shall  be  given  by  any  surveyor  under  the  fourth 
part  of  the  said  Act  for  a  period  exceeding  six  months,  and  no  certi- 
ficate issued  by  the  Board  of  Trade  shall  remain  in  force  more  than 
six  months  from  the  date  thereof. 

XXXV.  The  following  offenders,  that  is  to  say,  Penalties  on 
(1.)  Any  person  who,  being  drunken  or  disorderly,  has  been  on 

that  account  refused  admission  into  any  duly  surveyed  pas- 
senger  steamer  by  the  owner  or  any  person  in  his  employ, 
and  who,  after  having  had  the  amount  of  his  fare  (if  he  has 
paid  the  same)  returned  or  tendered  to  him,  nevertheless 
persists  in  attempting  to  enter  such  steamer  ; 

(2.)  Any  person  who  being  drunken  or  disorderly  on  board  any 

such  steamer  is  requested  by  the  owner  or  any  person  in 

his  employ  to  leave  the  same  at  any  place  in  the  United 

Kingdom  at  which  he  can  conveniently  so  do,  and  who, 
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having  had  the  amount  of  his  fare  (if  he  has  paid  the  same) 
returned  or  tendered  to  him,  refuses  to  comply  with  such 
request ; 

(3.)  Any  person  on  board  any  such  steamer  who  after  warning  by 
the  master  or  any  other  officer  of  the  steamer  molests  or  con- 
tinues to  molest  any  passenger ; 

(4.)  Any  person  who,  after  having  been  refused  admission  into  any 
such  steamer  by  the  owner  or  any  person  in  his  employ  on  ac- 
count of  such  steamer  being  full,  and  who  after  having'had  the 
full  amount  of  his  fare  (if  he  has  paid  the  same)  returned  or 
tendered  to  him,  nevertheless  persists  in  attempting  to  enter 
the  snme ; 

(5.)  Any  person,  having  got  on  board  any  such  steamer,  who, 
upon  being  requested  on  the  like  account  by  the  owner  or 
any  person  in  his  employ  to  leave  such  steamer  before  the 
same  has  quitted  the  place  at  which  such  person  got  on  board, 
and  who  upon  having  the  full  amount  of  his  fare  (if  he  has 
paid  the  same)  returned  or  tendered  to  him,  refuses  to  comply 
with  such  request; 

(6.)  Any  person  who  travels  or  attempts  to  travel  in  any  such 
steamer  without  having  previously  paid  his  fare,  and  with 
intent  to  avoid  payment  thereof; 

(7.)  Any  person  who,  having  paid  his  fare  for  a  certain  distance, 
knowingly  and  wilfully  proceeds  in  any  such  steamer  beyond 
such  distance  without  previously  paying  the  additional  fare 
for  the  additional  distance,  and  with  intent  to  avoid  pay- 
ment thereof ; 

(8.)  Any  person  who  knowingly  and  wilfully  refuses  or  neglects, 
on  arriving  at  the  point  to  which  he  has  paid  his  fare,  to 
quit  any  such  steamer ;  and 

(9.)  Any  person  on  board  any  such  steamer  who  does  not  when 
required  by  the  master  or  other  officer  of  such  steamer 
either  pay  his  fare  or  exhibit  such  ticket  or  other  receipt  (if 
any)  showing  the  payment  of  his  fare  as  is  usually  given 
to  persons  travelling  by  and  paying  their  fare  for  such 
steamer ; 

Shall  for  every  such  offence  be  liable  to  a  penalty  not  exceeding  forty 
shillings;  but  such  liability  shall  not  prejudice  the  recovery  of  any 
fare  payable  by  him. 

XXXVI.  Any  person  on  board  any  such  steamer  who  wilfully  does 
or  causes  to  be  done  anything  in  such  a  manner  as  to  obstruct  or 
injure  any  part  of  the  machinery  or  tackle  of  such  steamer,  or  to 
obstruct,  impede,  or  molest  the  crew  or  any  of  them  in  the  navigation 
or  management  of  such  steamer,  or  otherwise  in  the  execution  of  their 
duty  upon  or  about  such  steamer,  shall  for  every  such  offence  be 
liable  to  a  penalty  not  exceeding  twenty  pounds. 

XXXVII.  It  shall  be  lawful  for  the  master  or  other  officer  of  any 
duly  surveyed  passenger  steamer,  and  for  all  persons  called  by  him 
to  his  assistance,  to  detain  any  person  who  has  committed  any  offence 
against  any  of  the  provisions  of  the  two  last  preceding  sections  of  this 
Act,  and  whose  name  and  address  are  unknown  to  such  officer,  and 
to  convey  such  offender  with  all  convenient  despatch  before  some 
justice  without  any  warrant  or  other  authority  than  this  Act;  and 
such  justice  shall  have  jurisdiction  to  try  the  case,  and  shall  proceed 
with  all  convenient  despatch  to  the  hearing  and  determining  of  the 
complaint  against  such  offender. 

XXX VIII.  The  provisions  of  the  329th  section  of  the  principal 
Act  shall  extend  to  foreign  ships  when  within  the  limits  of  the  United 
Kingdom. 
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Pilotage  (Part  V.  of  Merchant  Shipping  Act,  1854). 

XXXIX.  Whereas  it  is  enacted  by  the  principal  Act  that  every  Pu0t 
pilotage  authority  shall  have  power,  in   manner  and  subject  to  the  exe 
conditions  therein  mentioned,  to  do  the  following-  things:  (that  is  compulsory  pilot- 
to  say,)  *&' 
To  exempt  the  masters  of  any  ships  or  of  any  classes  of  ships  from  TO  alter  and 

being  compelled  to  employ  qualified  pilots  :  reduce  rates  of 

To  lower  and  modify  the  rates  and  prices  or  other  remuneration  to  Pllotase- 
be  demanded  and  received  for  the  time  being  by  pilots  licensed 
by  such  authority : 

To  make  arrangements  with  any  other  pilotage  authority  for  alter-  To  arrange  the 
ing  the  limits  of  their  respective  districts,  and  for  extending  the  "jj^f  pilotago 
powers  of  such  other  authority,  and  transferring  its  own  powers 
to  such  last-mentioned  authority  : 

And  whereas  it  is  expedient  that  increased  facilities  should  be  given 
for  effecting*  the  objects  contemplated  by  the  said  recited  enactments, 
and  for  further  amending  the  law  concerning  pilotage,  and  that  in 
so  doing  means  should  be  afforded  for  paying  due  regard  to  existing 
interests  and  to  the  circumstances  of  particular  cases  :  Be  it  enacted,  power  t,y  pro_ 
that  it  shall  be  lawful  for  the  Board  of  Trade,  by  provisional  order,  to  visional  order,— 
do  the  following  things ;  that  is  to  say, 

(1.)  Whenever  any  pilotage  authority  residing  or  having  its  place  TO  transfer 

of  business  at  one  port  has  or  exercises  jurisdiction  in  matters  pilotage  jurisdio- 
of  pilotage  in  any  other  port,  to  transfer  so  much  of  the  said  tlon" 
jurisdiction  as  concerns  such  last-mentioned  port  to  any 
harbour  trust  or  other  body  exercising  any  local  jurisdiction 
in  maritime  matters  at  the  last-mentioned  port,  or  to  any 
body  to  be  constituted  for  the  purpose  by  the  provisional 
order,  or,  in  cases  where  the  said  pilotage  authority  is  not 
the  Trinity  House  of  Deptford  Strond,  to  the  said  Trinity 
House;  or  to  transfer  the  whole  or  any  part  of  the  jurisdic- 
tion of  the  said  pilotage  authority  to  a  new  body  corporate 
or  body  of  persons  to  be  constituted  for  the  purpose  by  the 
provisional  order,  so  as  to  represent  the  interests  of  the 
several  ports  concerned  : 

(2.)  To  make  the  body  corporate  or  persons  to  whom  the  said  And  to  make 
transfer  is  made  a  pilotage  authority  within  the  meaning  arrangements^ 
of  the  principal  Act,  with  such  powers  for  the  purpose  as 
may  be  in  the  provisional  order  in  that  behalf  mentioned  : 

To  determine  the  limits  of  the  district  of  the  pilotage 
authority  to  which  the  transfer  of  jurisdiction  is  made  : 

To  sanction  a  scale  of  pilotage  rates  to  be  taken  by  the 
pilots  to  be  licensed  by  the  last-mentioned  pilotage  autho- 
rity : 

To  determine  to  what  extent  and  under  what  conditions 
any  pilots  already  licensed  by  the  former  pilotage  authority 
shall  continue  to  act  under  the  new  pilotage  authority: 

To  sanction  arrangements  for  the  apportionment  of  any 
pilotage  funds  belonging  to  the  pilots  licensed  by  the  former 
pilotage  authority  between  the  pilots  remaining  under  the 
jurisdiction  of  that  authority  and  the  pilots  who  are  trans- 
ferred to  the  jurisdiction  of  the  new  authority  : 

To  provide  for  such  compensation  or  superannuation  as 
may  be  just  to  officers  employed  by  the  former  pilotage 
authority  and  not  continued  by"  the  new  authority : 
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(3.)  To  constitute  a  pilotage  authority  and  to  fix  the  limits  of  its 
district  in  any  place  in  the  United  Kingdom  where  there  is 
no  such  authority ;  so,  however,  that  in  the  new  pilotage 
districts  so  constituted  there  shall  be  no  compulsory  pilotage, 
and  no  restriction  on  the  power  of  duly  qualified  persons  to 
obtain  licences  as  pilots  : 

(4.)  To  exempt  the  masters  and  owners  of  all  ships,  or  of  any 
classes  of  ships,  from  being  obliged  to  employ  pilots  in  any 
pilotage  district  or  in  any  part  of  any  pilotage  district,  or 
from  being  obliged  to  pay  for  pilots  when  not  employing  them 
in  any  district  or  in  any  part  of  any  pilotage  district,  and  to 
annex  any  terms  and  conditions  to  such  exemptions : 

(5.)  In  cases  where  the  pilotage  is  not  compulsory,  and  where 
there  is  no  restriction  on  the  power  of  duly  qualified  persons 
to  obtain  licences  as  pilots,  to  enable  any  pilotage  authority 
to  license  pilots  and  fix  pilotage  rates  for  any  part  of  the 
district  within  the  jurisdiction  of  such  authority  for  which 
no  such  licences  or  rates  now  exist : 

(6.)  In  cases  where  the  pilotage  is  not  compulsory,  and  where 
there  is  no  restriction  on  the  power  of  duly  qualified  persons 
to  obtain  licences  as  pilots,  to  enable  any  pilotage  authority 
to  raise  all  or  any  of  the  pilotage  rates  now  in  force  in  the 
district  or  any  part  of  the  district  within  the  jurisdiction  of 
such  authority  : 

(7.)  In  cases  where  the  pilotage  is  not  compulsory,  and  where  there 
is  no  restriction  on  the  number  of  pilots,  or  on  the  power  of 
duly  qualified  persons  to  obtain  licences  as  pilots,  to  give 
additional  facilities  for  the  recovery  of  pilotage  rates  and 
for  the  prevention  of  the  employment  of  unqualified  pilots : 

(8.)  To  give  facilities  for  enabling  duly  qualified  persons,  after  pro- 
per examination  as  to  their  qualifications,  to  obtain  licences 
as  pilots. 

XL.  The  following  rules  shall  be  observed  with  respect  to  pro- 
visional orders  made  in  pursuance  of  this  Act : 

1.  Application  in  writing  for  such  order  shall  be  made  to  the  Board 

of  Trade  by  some  persons  interested  in  the  pilotage  of  the 
district  or  in  the  operation  of  the  laws  or  regulations  relating 
to  such  pilotage : 

2.  Notice  of  such  application  having  been  made  shall  be  published 

once  at  the  least  in  each  of  two  successive  weeks  in  the  month 
immediately  succeeding  the  time  of  such  application  in  the 
Shipping  Gazette,  and  in  some  newspaper  or  newspapers  cir- 
culating in  the  county,  or,  if  there  are  more  than  one,  in  the 
counties  adjacent  to  the  pilotage  district  to  be  affected  by  the 
order : 

3.  The  notice  so  published  shall  state  the  objects  which  it  is  pro- 

red  to  effect  by  the  provisional  order  : 
Board  of  Trade  on  receiving  the  application  shall  refer  the 
same  to  the  pilotage  authority  or  authorities  of  the  district, 
and  shall  receive  and  consider  any  objections  which  may  be 
made  to  the  proposed  provisional  order,  and  shall  for  that 
purpose  allow  at  least  six  weeks  to  elapse  between  the  time  of 
referring  the  application  to  the  pilotage  authority  and  the  time 
of  making  the  provisional  order  : 

5.  The  Board  of  Trade  shall,  after  considering  all  objections,  deter- 
mine whether  to  proceed  with  the  provisional  order  or  not ; 
and  shall,  if  they  determine  to  proceed  with  it,  settle  it  in  such 
manner  and  with  such  terms  and  conditions,  not  being  incon- 
sistent with  the  provisions  of  this  Act,  as  they  may  think  fit ; 
and  shall,  when  they  have  settled  the  same,'  forward  copies 
thereof  to  the  persons  making  the  application  and  to  the 
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pilotage  authority  or  authorities  of  the  district  or  districts  to 
which  it  refers : 

6.  No  such  provisional  order  shall  take  effect  unless  and  until  the 

same  is  confirmed  by  parliament;  and  for  the  purpose  of 
procuring1  such  confirmation  the  Board  of  Trade  shall  introduce 
into  parliament  a  public  general  bill,  or  public  general  bills,  in 
which,  or  in  the  schedule  to  which,  the  provisional  order  or 
provisional  orders  to  be  thereby  confirmed  shall  be  set  out  at 
length  : 

7.  If  any   petition   is  presented   to  either  house  of  parliament 

against  any  such  provisional  order  as  aforesaid  in  the  progress 
throug'h  parliament  of  the  bill  confirming  the  same,  so  much 
of  the"  bill  as  relates  to  the  order  so  petitioned  against  may  be 
referred  to  a  select  committee,  and  the  petitioner  shall  in  such 
case  be  allowed  to  appear  and  oppose  as  in  the  case  of  private 
bills. 

XLI.  The  masters  and  owners  of  ships  passing  through  the  limits  Extension  of 
of  any  pilotage  district  in  the  United  Kingdom  on  their  voyages  coSi'sor*  fr°m 
between  two  places  both  situate  out  of  such  districts  shall  be  exempted  pilotage. 
from  any  obligation  to  employ  a  pilot  within  such  district,  or  to  pay 
pilotage  rates  when  not  employing  a  pilot  within  such  district : 
provided  that  the  exemption  contained  in  this  section  shall  not  apply 
to  ships  loading  or  discharging  at  any  place  situate  within  such  dis- 
trict, or  at  any  place  situate  above  such  district  on  the  same  river  or 
its  tributaries. 

XLI  I.  Whereas  under  the  provisions  of  the  Bristol  Channel  Pilotage  Arrangement  of 
Act,  1861,  pilotage  authorities  have  been  established  at  the  ports  of  BrSo 
Newport  and  Gloucester,  and  the  pilots   theretofore  licensed  by  the  pilots. 
Trinity  House  of  Deptford  Strond  for  those  parts  have  ceased  to  be 
so  licensed :  And  whereas  no  provision  has  been  made  by  the  said 
Act  for  dealing  with  such  interests  as  the  said  pilots  may  have  in  the 
Trinity  House  pilot  fund  mentioned  in  the  principal  Act :  Be  it  there- 
fore enacted,  that,  notwithstanding  the  said  pilots  have  ceased  to  be 
licensed  by  the  Trinity  House,  the  Trinity  House  may  make  such 
an  equitable  arrangement  in  the  administration  of  the  Trinity  House 
pilot  fund  mentioned  in  the  principal  Act  with  reference  to  the  in- 
terests of  the  pilots  so  ceasing  to  be  licensed  by  them  as  aforesaid  as 
they  may  in  their  discretion  think  fit. 

Lighthouses  (Part  VI.  of  Merchant  Shipping  Act,  1854). 

XLIII.  The  following  rules  shall  be  observed  with  respect  to  the          uoe 
inspection  of  local  lighthouses,  buoys,  and  beacons  ;   that  is  to  say,      toUe  ?nspe°ctede,8 

(1.)  It  shall  be  the  duty  of  each  of  the  general  lighthouse  authori-  &c.  by  Trinity 

ties,  or  of  such  persons  as  may  be  authorized  by  such  autho-  ^erai lutiuK *'" 

rity  for  the  purpose,  to  inspect  all  lights,  buoys,  and  beacons  rities. 

situate  within  the  limits  of  the  jurisdiction  of  such  general 

authority,  but  belonging  to  or  under  the  j  urisdiction  of  any 

local  authorities,  and   to  make  such  inquiries  in  respect 

thereof  and  of  the  management  thereof  as  they  may  think 

fit ; 

(2.)  All  officers  and  others  having  the  care  of  such  lighthouses, 
buoys,  or  beacons,  or  concerned  in  the  management  thereof, 
shall  furnish  all  such  information  and  explanations  con- 
cerning the  same  as  they  may  require  : 

(3.)  All  such  local  authorities  and  their  respective  officers  shall 
at  all  times  give  to  the  inspecting  authority  all  such  re- 
turns, explanations,  or  information  concerning  the  light- 
houses, buoys,  and  beacons  within  their  jurisdiction,  and 
the  management  thereof,  as  the  said  authority  may  from 
time  to  time  require : 

(4.)  The  inspecting  authority  shall  communicate  to  each  local 
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authority  the  results  of  its  inspection  of  the  lighthouses, 
buoys,  and  beacons  within  its  jurisdiction,  and  shall  also 
make  general  reports  of  the  results  of  its  inspection  of  local 
lighthouses,  buoys,  and  beacons  to  the  Board  of  Trade  ;  and 
such  reports  shall  be  laid  before  parliament. 

(5.)  The  powers  given  by  the  394th  section  of  the  principal  Act  to 
the  general  lighthouse  authorities  shall,  so  far  as  the  same 
are  applicable,  extend  and  apply  to  the  case  of  local  buoys 
and  beacons,  other  than  local  buoys  and  beacons  placed 
or  erected  for  temporary  purposes,  as  well  as  to  the  case  of 
local  lighthouses. 

XLIV.  The  following  persons  shall  be  liable  to  pay  light  dues  for  any 
ship  in  respect  of  which  light  dues  are  payable  ;  (that  is  to  say,)  the 
owner  or  master,  or  such  consignees  or  agents  thereof  as  have  paid 
or  made  themselves  liable  to  pay  any  other  charge  on  account  of  such 
ship  in  the  port  of  her  arrival  or  discharge,  and  in  default  of  pay- 
ment such  light  dues  may  be  recovered  in  the  same  manner  as  penal- 
ties of  the  like  amount  may  be  recovered  by  virtue  of  the  principal 
Act. 

XLV.  Every  consignee  and  agent  (not  being  the  owner  or  master) 
hereby  made  liable  for  the  payment  of  light  dues  in  respect  of  any 
ship  may,  out  of  any  monies  in  his  hands  received  on  account  of  such 
ship,  or  'belonging  to  the  owner  thereof,  retain  the  amount  of  all  dues 
so  paid  by  him,  together  with  any  reasonable  expenses  he  may  have 
incurred  by  reason  of  such  payment  or  liability. 

XLV  I.  If  any  lighthouse,  buoy,  or  beacon  is  erected  or  placed,  or  re- 
constructed,  repaired,  or  replaced  by  any  local  authority  having  juris- 
diction  in  the  matter  of  lighthouses,  buoys,  or  beacons,  her  Majesty 
may,  on  the  application  of  the  said  local  authority,  by  order  in 
council  fix  such  dues  to  be  paid  to  the  said  local  authority  in  respect 
of  every  ship  which  enters  the  port  or  harbour  under  the  jurisdiction 
of  such  local  authority  or  the  estuary  wherein  such  lighthouse,  buoy, 
or  beacon  is  situate,  and  which  passes  the  said  lighthouse,  buoy,  or 
beacon,  and  derives  benefit  therefrom,  as  her  Majesty  may  deem 
reasonable  : 

The  dues  for  the  time  being  fixed  by  any  such  order  in  council  as 
aforesaid  shall  be  paid  accordingly  by  the  master  of  the  said  ship  or 
other  person  or  persons  by  whom  the  said  light  dues,  if  levied  by 
one  of  the  general  lighthouse  authorities,  would  be  payable,  and  shall 
be  recoverable  in  the  same  manner  as  light  dues  payable  to  such 
general  authorities  are  recoverable. 

XLV  1  1.  All  light  dues  leviable  by  any  local  authority  under  this  Act 
$M\\  be  applied  for  the  purposes  of  the  construction,  placing,  mainte- 
nance, and  improvement  of  the  lighthouses,  buoys,  and  beacons  in 
respect  of  which  the  same  are  levied,  and  for  no  other  purpose  : 

The  local  authority  to  whom  the  same  are  paid  shall  keep  a  separate 
account  of  the  receipt  and  expenditure  of  such  dues,  and  shall  once 
in  every  year,  or  at  such  other  time  as  the  Board  of  Trade  may 
determine,  send  a  copy  of  such  account  to  the  Board  of  Trade,  and 
shall  send  the  same  in  such  form  and  shall  give  such  particulars  in. 
relation  thereto  as  the  Board  of  Trade  may  require  : 

Her  Majesty  may  by  order  in  council  from  time  to  time  reduce, 
alter,  or  increase  all  or  'any  of  such  dues,  so  that  the  same  may,  so 
far  as  it  is  practicable,  be  sufficient  and  not  more  than  sufficient  for 
the  payment  of  the  expenses  incurred  by  the  local  authority  in  re- 
spect of  the  lighthouses,  buoys,  or  beacons  for  which  the  dues  are 
levied. 

XLVIII.  The  431  st  section  of  the  principal  Act  shall  be  read  as  if 
a^ter  tlle  word  "  SniPs"  tliere  were  inserted  the  words  "and  Boats." 
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Wreck  and  Salvage  (Part  VIII.  of  Merchant  Shipping  Act,  1854). 

XLIX.  The  provisions  contained  in  the  eighth  part  of  the  principal  Extension  and 
Act  for  giving  summary  jurisdiction  to  two  justices  in  salvage  cases,  amendment  of 
and  for  preventing  unnecessary  appeals  and  litigation  in  such  cases,  ^STL  „„.. 
shall  be  amended  as  follows  ;  (that  is  to  say,)  salvage  cases.' 

(1.)  Such  provision  shall  extend  to  all  cases  in  which  the  value  of 
the  property  saved  does  not  exceed  one  thousand  pounds,  as 
well  as  to  the  cases  provided  for  by  the  principal  Act : 

(2.)  Such  provisions  shall  be  held  to  apply  whether  the  salvage 
service  has  been  rendered  within  the  limits  of  the  United 
Kingdom  or  not : 

(3.)  It  shall  be  lawful  for  one  of  Her  Majesty's  principal  secre- 
taries of  state,  or  in  Ireland  for  the  lord  lieutenant  or  other 
chief  governor  or  governors,  to  appoint  out  of  the  justices 
for  any  borough  or  county  a  rota  of  justices  by  whom  juris- 
diction in  salvage  cases  shall  be  exercised : 

(4.)  When  no  such  rota  is  appointed,  it  shall  be  lawful  for  the 
salvors,  by  writing  addressed  to  the  justices'  clerk,  to  name 
one  justice,  and  for  the  owner  of  the  property  saved  in  like 
manner  to  name  the  other  : 

(5.)  If  either  party  fails  to  name  a  justice  within  a  reasonable 
time,  the  case  may  be' tried  by  two  or  more  justices  at  petty 
sessions  : 

(6.)  It  shall  be  competent  for  any  stipendiary  magistrate,  and  also 
in  England  for  any  county  court  judge,  in  Scotland  for  the 
sheriff  or  sheriff  substitute  of  any  county,  and  in  Ireland  for 
the  recorder  of  any  borough  in  which  there  is  a  recorder,  or 
for  the  chairman  of  quarter  sessions  in  any  county,  to  exer- 
cise the  same  jurisdiction  in  salvage  cases  as  is  given  to  two 
justices : 

(7.)  It  shall  be  lawful  for  one  of  her  Majesty's  principal  secretaries 
of  state  to  determine  a  scale  of  costs  to  be  awarded  in  salvage 
cases  by  any  such  justices  or  court  as  aforesaid. 

(8.)  All  the  provisions  of  the  principal  Act  relating  to  summary 
proceedings  in  salvage  cases,  and  to  the  prevention  of  un- 
necessary appeals  in  such  cases,  shall,  except  so  far  as  the 
same  are  altered  by  this  Act,  extend  and  apply  to  all  such 
proceedings,  whether  under  the  principal  Act  or  this  Act, 
or  both  of  such  Acts. 


t     t      v        respect 

made,  and  shall,  when  the  valuation  has  been  returned  to  him,  give 
a  copy  of  the  valuation  to  both  parlies ;  and  any  copy  of  such  valua- 
tion, purporting  to  be  signed  by  the  valuer,  and  to  be  attested  by  the 
receiver,  shall  be  received  in  evidence  in  any  subsequent  proceeding ; 
and  there  shall  be  paid  in  respect  of  such  valuation,  by  the  party 
applying  for  the  same,  such  fee  as  the  Board  of  Trade  may  direct. 

LI.  The  words  u  Court  of  Session"  in  the  four  hundred  and  sixty-  Jurisdiction  of 
eighth  section  of  the  principal   Act  shall  be  deemed  to  mean  and  fn°"ar[v°f  e  ecTses 
include  either  division  of  the  Court  of  Session  or  the  lord  ordinary  m 
officiating  on  the  bills  during  vacation. 

LII.  Upon  delivery  of  wreck  or  of  the  proceeds  of  wreck  by  any  Delivery  of 
receiver  to  any  person  in  pursuance  of  the  provisions  of  the  eighth  ^rf^k  by  Deceiver 
part  of  the  principal  Act  such  receiver  shall  be  discharged  from  all  Hue.0  P 
liability  in  respect  thereof,  but  such  delivery  shall  not  be  deemed  to 
prejudice  or  affect  any  question  concerning  the  right  or  title  to  the 
said  wreck  which  may  be  raised  by  third  parties,  nor  shall  any  such 
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delivery  prejudice  or  affect  any  question  concerning  the  title  to  the 
soil  on  which  the  wreck  may  have  been  found. 

LIII.  Whereas  by  the  principal  Act  it  is  provided  that  the  proceeds 
of  wreck,  if  the  same  is  not  claimed  by  the  owner  within  a  year,  and 
if  no  person  other  than  her  Majesty,  her  heirs  and  successors,  is 
proved  to  be  entitled  thereto,  shall,  subject  to  certain  deductions,  be 
paid  into  the  receipt  of  her  Majesty's  exchequer  in  such  manner  as 
the  commissioners  of  the  treasury  may  direct,  and  that  the  same  shall 
he  carried  to  and  form  part  of  the  consolidated  fund  of  the  United 
Kingdom  : 

And  whereas  doubts  have  been  entertained  whether  the  said  last- 
recited  provision  is  consistent  with  the  arrangements  concerning  the 
hereditary  revenues  of  the  crown  effected  by  the  Act  of  the  first  year 
of  her  present  Majesty,  chapter  two  :  And  whereas  doubts  have  also 
been  entertained  whether  due  provision  is  made  by  the  said  Act  for 
paying  to  the  revenues  of  the  duchies  of  Lancaster  and  Cornwall 
respectively  such  of  the  said  proceeds  as  may  belong  to  those 
duchies : 

It  is  hereby  declared,  that  such  of  the  said  proceeds  of  wreck  as  be- 
long' to  her  Majesty  in  right  of  her  crown  shall,  during  the  life  of  her 
present  Majesty  (whom  God  long  preserve),  be  carried  to  and  form 
part  of  the  consolidated  fund  of  the  United  Kingdom,  and  shall  after 
the  decease  of  her  present  Majesty  (whom  God  long  preserve)  be 
payable  and  paid  to  her  Majesty's  heirs  and  successors : 

And  it  is  hereby  further  declared,  that  such  of  the  said  proceeds  of 
wreck  as  belong  to  her  Majesty  in  right  of  her  duchy  of  Lancaster 
shall  be  paid  to  the  receiver-general  of  the  said  duchy  or  his  sufficient 
deputy  or  deputies  as  part  of  the  revenues  of  the  said  duchy  and  be 
dealt  with  accordingly : 

And  it  is  hereby  further  declared  and  enacted,  that  the  provision 
in  the  principal  Act  contained  regarding  the  sale  of  unclaimed  wreck 
to  which  no  owner  establishes  his  claim  within  the  period  of  one 
year,  and  to  which  no  admiral,  vice-admiral,  lord  of  any  manor,  or 
person  other  than  her  Majesty,  her  heirs  and  successors,  is  proved  to 
be  entitled,  is  intended  and  shall  be  construed  to  apply  to  wreck  of 
the  sea  belonging  to  her  Majesty,  her  heirs  and  successors,  in  respect 
of  the  duchy  of  Cornwall,  or  to  the  Duke  of  Cornwall  for  the  time 
being  in  respect  of  his  duchy  of  Cornwall :  But  that  the  proceeds  of 
such  wreck  shall,  subject  to  such  deductions  as  are  in  the  same  Act 
mentioned,  form  part  of  the  revenues  of  the  duchy  of  Cornwall,  and 
be  dealt  with  accordingly. 


Liability  of  Shipowners  (Part  7X.  of  Merchant  Shipping  Act,  1854). 

Shipowners  Ha-        LIV.  The  owners  of  any  ship,  whether  British  or  foreign,  shall  not, 
biiity  limited,      in  cases  where  all  or  any  of  the  following  events  occur  without  their 
actual  fault  or  privity,  that  is  to  say, 

(1.)  Where  any  loss  of  life  or  personal  injury  is  caused  to  any  per- 
son being  carried  in  such  ship  ; 

(2.)  Where  any  damage  or  loss  is  caused  to  any  goods,  merchan- 
dise, or  other  things  whatsoever  on  board  any  such  ship ; 
(3.)  Where  any  loss  of  life  or  personal  injury  is  by  reason  of  the 
improper  navigation  of  such  ship  as  aforesaid  caused  to  any 
person  carried  in  any  other  ship  or  boat ; 

(4.)  Where  any  loss  or  damage  is  by  reason  of  the  improper  navi- 
gation of  such  ship  as  aforesaid  caused  to  any  other  ship  or 
boat,  or  to  any  goods,  merchandise,  or  other  thing  whatso- 
ever on  board' any  other  ship  or  boat ; 

be  answerable  in  damages  in  respect  of  loss  of  life  or  personal  injury, 
either  alone  or  together  with  loss  or  damage  to  ships,  boats,  goods, 


Merchant  Shipping  Acts  Amendment  Act,  25  ^  26  Viet.  c.  63.  ccxvii 

merchandise,  or  other  things,  to  an  aggregate  amount  exceeding 
fifteen  pounds  for  each  ton  of  their  ship's  tonnage  ;  nor  in  respect 
of  loss  or  dainag-e  to  ships,  g-oods,  merchandise,  or  other  things, 
whether  there  be  in  addition  loss  of  life  or  personal  injury,  or  not,  to 
an  aggregate  amount  exceeding  eight  pounds  for  each  ton  of  the 
ship's  tonnage  ;  such  tonnage  to  be  the  registered  tonnage  in  the  case 
of  sailing  ships,  and  in  the  case  of  steam  ships  the  gross  tonnage, 
without  deduction  on  account  of  engine  room : 

In  the  case  of  any  foreign  ship  which  has  been  or  can  be 
measured  according1  to  British  law,  the  tonnage  as  ascertained  by 
such  measurement  shall,  for  the  purposes  of  this  section,  be  deemed 
to  be  the  tonnage  of  such  ship  : 

In  the  case  of  any  foreign  ship  which  has  not  been  and  cannot  be 
measured  under  British  law,  the  surveyor-general  of  tonnage  in  the 
United  Kingdom,  and  the  chief  measuring  officer  in  any  British 
possession  abroad,  shall,  on  receiving  from  or  by  direction  of  the 
court  hearing  the  case  such  evidence  concerning  the  dimensions  of 
the  ship  as  it  may  be  found  practicable  to  furnish,  give  a  certificate 
under  his  hand,  stating-  what  would  in  his  opinion  have  been  the 
tonnage  of  such  ship  if  she  had  been  duly  measured  according  to 
British  law,  and  the  tonnage  so  stated  in  such  certificate  shall,  for  the 
purposes  of  this  section,  be  deemed  to  be  the  tonnage  of  such  ship. 

L  V.  Insurances  effected  against  any  or  all  of  the  events  enumerated  Limitation  of 
in  the  section  last  preceding,  and  occurring  without  such  actual  fault  gurancesf  °f  m" 
or  privity  as  therein  mentioned,  shall  not  be  invalid  by  reason  of  the 
nature  of  the  risk. 

LVI.  In  any  proceeding  under  the  506th  section  of  the  principal  Proof  of  passen- 
Act  or  any  Act  amending  the  same  against  the  owner  of  any  ship  or 
share  therein  in  respect  of  loss  of  life,  the  master's  list  or  the 
duplicate  list  of  passengers  delivered  to  the  proper  officer  of  customs 
under  the  16th  section  of  "  The  Passengers  Act,  1855,"  shall,  in  the 
absence  of  proof  to  the  contrary,  be  sufficient  proof  that  the  persons  in 
respect  of  whose  death  any  such  prosecution  or  proceeding  is  in- 
stituted were  passengers  on  board  such  ship  at  the  time  of  their 
deaths. 


Arrangements  concerning  Lights,  Sailing  Pules,  Salvage,  and 
Measurement  of  Tonnage  in  the  Case  of  Foreign  SJiips. 

LVII.  Whenever  foreign  ships  are  within  British  jurisdiction,  the  Foreign  ships  in 
regulations  for  preventing  collision  contained  in  Table  (C.)  in  the  British  jurisdic- 

3    i    ,     ,      .,  .  ,    ,.          f  ,.v      '    ,,.  .        tion  to  be  sub- 

SCIiedule  to  this  Act,  or  such  other  regulations  for  preventing  collision  ject  to  reguia- 
as  are  for  the  time  being  in  force  under  this  Act,  and  all  provisions  tions  in  fable 
of  this  Act  relating  to  such  regulations,  or  otherwise  relating-  to  colli-  ^c<)  in  schedule- 
sions,  shall  apply  to  such  foreign  ships  ;  and  in  any  cases  arising  in 
any  British  court  of  justice  concerning  matters  happening  within 
British  jurisdiction,  foreign  ships  shall,  so  far  as  regards  such  regula- 
tions and  provisions,  be  treated  as  if  they  were  British  ships. 

LVIII.  Whenever  it  is  made  to  appear  to  her  Majesty  that  the  Regulations  when 
government  of  any  foreign  country  is  willing  that  the  regulations  J^f^jjnt 
for  preventing  collision  contained  in  Table  (C.f  in  the  schedule  to  this  may  be  applied 
Act,  or  such  other  regulations  for  preventing-  collision  as  are  for  the  to  its  ships  on 
time  being  in  force  under  this  Act,  or  any  of  the  said  regulations,  or  * 
any  provisions  of  this  Act  relating  to  collisions,  should  apply  to  the 
ships  of  such  country  when  beyond  the  limits  of  British  jurisdiction, 
her  Majesty  may,  by  order   in  council,  direct  that  such  regulations, 
and  all  provisions  of  this  Act  which  relate  to  such  regulations,  and 
all  such  other  provisions  as  aforesaid,  shall  apply  to  the  ships  of  the 
said  foreign  country,  whether  within  British  jurisdiction  or  not. 

1,1  \ .  Wliriicvi'i-it  isniiidc  to  appear  to  her  Majesty  that  the  govern-  J^n10^™"" 
Tiient  of  any  foreign  country  i>  willing  that  salvage  shall  be  awarded  of'Sfe  mayjwith 
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the  consent  of      by  British  courts  for  services  rendered  in  saving1  life  from  any  ship 

counSy/be  ap-    belonging-  to  such  country  when  such  ship  is  beyond  the  limits  of 

plied  to  its  ships  British  jurisdiction,  her  Majesty  may,  by  order  in  council,  direct  that 

on  the  high  seas.  tjje  provisions  of  the  principal  Act  and  of  this  Act,  with  respect  to 

salvage  for  services  rendered  in  saving-  life  from  British  ships,  shall 

in  all  British  courts  be  held  to  apply  to  services  rendered  in  saving- 

life  from  the  ships  of  such  foreign  country,  whether  such  services  are 

rendered  within  British  jurisdiction  or  not. 

Shin*ries  ado^t  ^"  Whenever  i*  *s  made  to  appear  to  her  Majesty  that  the  rules 
ing  the  rule  for"  concerning-  the  measurement  of  tonnage  of  merchant  ships  for  the 
measurement  of  time  being  in  force  under  the  principal  Act  have  been  adopted  by 
tonnage  need  not  the  government  of  airy  foreign  country,  and  are  in  force  in  that 

D6  rG-in6asur6uin  .       I-IIT      i        5»  i    *•      i        •**•    •  i  i       <  »T         t» 

this  country.  country,  it  shall  be  lawful  for  her  Majesty  by  order  in  council  to  direct 
that  the  ships  of  such  foreign  country  shall  be  deemed  to  be  of  the 
tonnage  denoted  in  their  certificates  of  registry  or  other  national 
papers  ;  and  thereupon  it  shall  no  longer  be  necessary  for  such  ships 
to  be  re-measured  in  any  port  or  place  in  her  Majesty's  dominions, 
but  such  ships  shall  be  deemed  to  be  of  the  tonnage  denoted  in  their 
certificates  of  registry  or  other  papers,  in  the  same  manner,  to  the 
same  extent,  and  for  the  same  purposes  in,  to,  and  for  which  the 
tonnage  denoted  in  the  certificates  of  registry  of  British  ships  is 
deemed  to  be  the  tonnage  of  such  ships. 

Effect  of  order  in      LXI.  Whenever  an  order  in  council  has  been  issued  under  this  Act, 

council.  applying  any  provision  of  this  Act  or  any  regulation  made  by  or  in 

pursuance  of  this  Act  to  the  ships  of  any  foreign  country,  such  ships 
shall  in  all  cases  arising  in  any  British  court  be  deemed  to  be  subject 
to  such  provision  or  regulation,  and  shall  for  the  purpose  of  such 
provision  or  regulation  be  treated  as  if  they  were  British  ships. 

Orders  in  conn-       LX1I.  In  issuing  any  order  in  council  under  this  Act  her  Majesty 
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limited7  a^to  time  mav  I"1"*  tne  time  during  which  it  is  to  remain  in  operation,  and  may 
and  qualified,      make  the  same  subject  to  such  conditions  and  qualifications,  if  any, 
as  may  be  deemed  expedient,  and  thereupon  the  operation  of  the  said 
Orders  incoun-    order  shall  be  limited  and  modified  accordingly. 
cii  may  be  re-          LXIII.  Her  Majesty  may  by  order  in  council  from  time  to  time  re- 
te°recL  and  &1~      vo^e  or  a^ter  anJ  or(^er  previously  made  under  this  Act. 
Orders  in  cou»-       LXIV.  Every  order  in  council  to  be  made  under  this  Act  shall  be 
cii  to  be  pub-       published  in  the  London  Gazette  as  soon  as  may  be  after  the  making 
lished  in  London  thereof;  and  the  production  of  a  copy  of  the  London  Gazette  con- 
Gazette.  taining  such  order  shall  be  received  in  evidence,  and  shall  be  proof 

that  the  order  therein  published  has  been  duly  made  and  issued  ;  and 
it  shall  not  be  necessary  to  plead  such  order  specially. 


Legal  Procedure. 

20  &  21  Viet.  LXV.  Nothing  in  the  third  section  of  the  Act  passed  in  the  twentieth 

apply  tS0  pro-°    °  and  twenty-first  years  of  the  reign  of  her  present  Majesty,  chapter 

ceedings  under     forty-three,  except  so  much  thereof  as  provides  for  the  payment  of 

or0th?sAc[,r&dce.    any'  fees  that  may  be  due  to  the  clerk  of  the  justices,  shall  be  deemed 

to  apply  to  extend  to  any  proceeding  under  the  direction  of  the  Board 

of  Trade,  or  under  or  by  virtue  of  the  provisions  of  the  principal  Act 

or  this  Act,  or  any  Act  amending  the  same. 


Delivery  of  Goods  and  Lien  for  Freight. 

interpretation  of      LXVI.  The  following  terms  used  in  the  sections  of  this  Act  herein- 
terms.  after  contained  shall  have  the  respective  meanings  hereby  assigned  to 

them,  if  not  inconsistent  with  the  context  or  subject  matter  ;  that  is 

to  say, 

"Report."  The  word  "  Report"  shall  mean  the  report  required  by  the  customs 

laws  to  be  made  by  the  master  of  any  importing  ship  : 
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The  word  "Entry"  shall  mean  the  entry  required  by  the  customs  "Entry." 

laws  to  be  macTe  for  the  landing  or  discharge  of  goods  from  an 

importing  ship  : 
The  word  "'  Goods  "  shall  include  every  description  of  wares  and  "  Goods'" 

merchandise  : 
The  word  "Wharf"  shall  include  all  wharves,  quays,  docks,  and  "Wharf." 

premises  in  or  upon  which  any  goods  when  landed  from  ships 

may  be  lawfully  placed  : 
The  word  "Warehouse"  shall  include  all  warehouses,  buildings,  "  warehouse." 

and  premises  in  which  goods  when  landed  from  ships  may  be 

lawfully  placed  : 
The  expression  "  W7harf-  owner  "  shall  mean  the  occupier  of  any  "Wharf-owner." 

wharf,  as  hereinbefore  defined  : 
The  expression  "  Warehouse  Owner  "  shall  mean  the  occupier  of  "Warehouse 

any  warehouse,  as  hereinbefore  defined  : 
The  word  "  Shipowner"  shall  include  the  master  of  the  ship  and  "Shipowner." 

every  other  person  authorized  to  act  as  agent  for  the  owner,  or 

entitled  to  receive  the  freight,  demurrage,  or  other  charges  pay- 

able in  respect  of  such  ship  : 
The  expression  "  Owner  of  Goods"  shall  include  every  person  who  "Owner  of 

is  for  the  time  being  entitled,  either  as  owner  or  agent  for  the  s°ods-" 

owner,  to  the  possession  of  the  goods,  subject  in  the  case  of  a 

lien,  if  any,  to  such  lien. 

LXYII.  \Vhere  the  owner  of  any  goods  imported  in  any  ship  from  Power  to  ship- 
foreign  parts  into  the  United  Kingdom  fails  to  make  entry  thereof,  andhind  goods 
or  having  made  entry  thereof  to  land  the  same  or  take  delivery  in  default  of 

a"*land~ 


thereof  and  to  proceed  therewith  with  all  convenient  speed,  by  the  ^-J  a" 
times  severally  hereinafter  mentioned,  the  shipowner  may  make  0"  goods. 
entry  of  and  land  or  unship  the  said  goods  at  the  times,  in  the  man- 
ner, and  subject  to  the  conditions  following  ;  (that  is  to  say,) 

(J).  If  a  time  for  the  delivery  of  the  goods  is  expressed  in  the 
charter-party,  bill  of  lading,  or  agreement,  then  at  any  time 
after  the  time  so  expressed  : 

(2.)  If  no  time  for  the  delivery  of  the  goods  is  expressed  in  the 
charter-party,  bill  of  lading,  or  agreement,  then  at  any  time 
after  the  expiration  of  seventy-two  hours,  exclusive  of  a 
Sunday  or  holiday,  after  the  report  of  the  ship  : 

(3.)  If  any  wharf  or  warehouse  is  named  in  the  charter-party,  bill 
of  lading,  or  agreement,  as  the  wharf  or  warehouse  where 
the  goods  are  to  be  placed,  and  if  they  can  be  conveniently 
there  received,  the  shipowner  in  landing  them  by  virtue  of 
this  enactment  shall  cause  them  to  be  placed  on  such  wharf 
or  in  such  warehouse  : 

(4.)  In  other  cases  the  shipowner  in  landing  goods  by  virtue  of 
this  enactment  shall  place  them  in  or  on  some  wharf  or 
warehouse  on  or  in  which  goods  of  a  like  nature  are  usually 
placed  ;  such  wharf  or  warehouse  being,  if  the  goods  are 
dutiable,  a  wharf  or  warehouse  duly  approved  by  the  com- 
missioners of  customs  for  the  landing  of  dutiable  goods  : 

(5.)  If  at  any  time  before  the  goods  are  landed  or  unshipped  the 
owner  of  the  goods  is  ready  and  oifers  to  land  or  take 
delivery  of  the  same,  he  shall  be  allowed  so  to  do,  and  his 
entry  shall  in  such  case  be  preferred  to  any  entry  which 
may  have  been  made  by  the  shipowner  : 

(6.)  If  any  goods  are,  for  the  purpose  of  convenience  in  assorting 
the  same,  landed  at  the  wharf  where  the  ship  is  discharged, 
and  the  owner  of  the  goods  at  the  time  of  such  landing 
has  made  entry  and  is  ready  and  offers  to  take  delivery 
thereof,  and  to  convey  the  same  to  some  other  wharf  or 
warehouse,  such  goods  shall  be  assorted  at  landing,  and 
shall,  if  demanded,  be  delivered  to  the  owner  thereof  within 
twenty-four  hours  after  assortment  ;  and  the  expense  of  and 
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consequent  on  such  landing-  and  assortment  shall  be  borne 
by  the  shipowner  : 

(7.)  If  at  any  time  before  the  goods  are  landed  or  unshipped  the 
owner  thereof  has  made  entry  for  the  landing1  and  ware- 
housing1 thereof  at  any  particular  wharf  or  warehouse 
other  than  that  at  which  the  ship  is  discharging1,  and  has 
offered  and  been  ready  to  take  delivery  thereof,  and  the 
shipowner  has  failed  to  make  such  delivery  and  has  also 
failed  at  the  time  of  such  offer  to  give  the  owner  of  the 
goods  correct  information  of  the  time  at  which  such  goods 
can  be  delivered,  then  the  shipowner  shall,  before  landing 
or  unshipping  such  goods  under  the  power  hereby  given  to 
him,  give  to  the  owner  of  the  goods  or  of  such  wharf  or 
warehouse  as  last  aforesaid  twenty-four  hours  notice  in 
writing  of  his  readiness  to  deliver  the  goods,  and  shall,  if 
he  lands  or  unships  the  same  without  such  notice,  do  so  at 
his  own  risk  and  expense. 

LXVIII.  If,  at  the  time  when  any  goods  are  landed  from  any 
sn^P>  an^  P^ace^  in  the  custody  of  any  person  as  a  wharf  or  warehouse 
owner,  the  shipowner  gives  to  the  wharf  or  warehouse  owner  notice 
^n  w"tm§"  *kat  *^e  g°°ds  are  to  remain  subject  to  a  lien  for  freight 
or  other  charges  payable  to  the  shipowner  to  an  amount  to  be  men- 
tioned in  such  notice,  the  goods  so  landed  shall,  in  the  hands  of  the 
wharf  or  warehouse  owner,  continue  liable  to  the  same  lien,  if  any, 
for  such  charges  as  they  were  subject  to  before  the  landing  thereof; 
and  the  wharf  or  warehouse  owner  receiving  such  goods  shall  retain 
them  until  the  lien  is  discharged  as  hereinafter  mentioned,  and  shall, 
if  he  fail  so  to  do,  make  good  to  the  shipowner  any  loss  thereby 
occasioned  to  him. 

LXIX.  Upon  the  production  to  the  wharf  or  warehouse  owner  of 
a  receipt  f°r  the  amount  claimed  as  due,  and  delivery  to  the  wharf 
or  warehouse  owner  of  a  copy  thereof  or  of  a  release  of  freight  from 
the  shipowner,  the  said  lien  shall  be  discharged. 

LXX.  The  owner  of  the  goods  may  deposit  with  the  wharf  or 
warehouse  owner  a  sum  of  money  equal  in  amount  to  the  sum  so 
claimed  as  aforesaid  by  the  shipowner,  and  thereupon  the  lien  shall 
be  discharged  ;  but  without  prejudice  to  any  other  remedy  which  the 
shipowner  may  have  for  the  recovery  of  the  freight. 

LXXL  If  such  deposit  as  aforesaid  is  made  with  the  wharf  or  ware- 
house  owner,  and  the  person  making  the  same  does  not  within  fifteen 
days  after  making  it  give  to  the  wharf  or  warehouse  owner  notice  in 
writing  to  retain  it,  stating  in  such  notice  the  sum,  if  any,  which 
he  admits  to  be  payable  to  the  shipowner,  or,  as  the  case  may  be, 
that  he  does  not  admit  any  sum  to  be  so  payable,  the  wharf  or  ware- 
house owner  may,  at  the  expiration  of  such  fifteen  days,  pay  the  sum 
so  deposited  over  to  the  shipowner,  and  shall  by  such  payment  be 
discharged  from  all  liability  in  respect  thereof. 

LXXII.  If  such  deposit  as  aforesaid  is  made  with  the  wharf  or 
warehouse  owner,  and  the  person  making  the  same  does  within  fifteen 
days  after  making  it  give  to  the  wharf  or  warehouse  owner  such 
notice  in  writing  as  aforesaid,  the  wharf  or  warehouse  owner  shall 
immediately  apprize  the  shipowner  of  such  notice,  and  shall  pay  or 
tender  to  him  out  of  the  sum  deposited  the  sum,  if  any,  admitted  by 
such  notice  to  be  payable,  and  shall  retain  the  remainder  or  balance, 
or,  if  no  sum  is  admitted  to  be  payable,  the  whole  of  the  sum  depo- 
sited, for  thirty  days  from  the  date  of  the  said  notice  ;  and  at  the 
expiration  of  such  thirty  days,  unless  legal  proceedings  have  in  the 
meantime  been  instituted  by  the  shipowner  against  the  owner  of 
the  goods  to  recover  the  said  balance  or  sum  or  otherwise  for  the 
settlement  of  any  disputes  which  may  have  arisen  between  jthem 
concerning  such  freight  or  other  charges  as  aforesnid,  and  notice  in 
writing  of  such  proceedings  has  been  served  on  him,  the  wharf  or 
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warehouse  owner  shall  pay  the  said  balance  or  sum  over  to  the  owner 
of  the  goods,  and  shall  by  such  payment  be  discharged  from  all 
liability  in  respect  thereof. 

LXXIII.  If  the  lien  is  not  discharged,  and  no  deposit  is  made  as  After  90  days 
hereinbefore  mentioned,  the  wharf  or  warehouse  owner  may,  and,  warehouse  owner 
if  required  by  the  shipowner,  shall,  at  the  expiration   of  ninety  days  JJ.''^"/00'3 
from  the  time  when  the  goods  were  placed  in  his  custody,  or,  if  the  auction, 
goods  are  of  a  perishable  nature,  at  such  earlier  period  as  he  in  his 
Sisoretion   thinks  fit,  sell  by  public  auction,  either  for  home  use  or 
exportation,  the  said  goods  or  so  much  thereof  as  may  be  necessary 
to  satisfy  the  charges  hereinafter  mentioned. 

LXXIV.  Before  making'  such  sale  the  wharf  or  warehouse  owner  Notices  of  sale  to 
shall  give  notice  thereof  by  advertisement  in  two  newspapers  circu-  be  &lven> 
lating  in  the  neighbourhood,  or  in  one  daily  newspaper  published  in 
London  and  in  one  local  newspaper,  and  also,  if  the  address  of  the 
owner  of  the  goods  has  been  stated  on  the  manifest  of  the  cargo,  or 
on  any  of  the'documents  which  have  come  into  the  possession  of  the 
wharf  or  warehouse  owner,  or  is  otherwise  known  to  him,  give  notice 
of  the  sale  to  the  owner  of  the  goods  by  letter  sent  by  the  post ;  but 
the  title  of  a  bond  tfide  purchaser  of  such  goods  shall  not  be  invali- 
dated by  reason  of  the  omission  to  send  notice  as  hereinbefore 
mentioned,  nor  shall  any  such  purchaser  be  bound  to  inquire  whether 
such  notice  has  been  sent. 

LXXV.  In  every  case  of  any  such  sale  as  aforesaid  the  wharf  or  Monies  arising 
warehouse  owner  shall  apply  the  monies  received  from  the  sale  as  bre0™ps^SedhOW  *° 
follows,  and  in  the  following  order : 

1.  If  the  goods  are  sold  for  home  use  in  payment  of  any  customs 

or  excise  duties  owing  in  respect  thereof: 

2.  In  payment  of  the  expenses  of  the  sale : 

3.  In  the  absence  of  any  agreement  between  the  wharf  or  ware- 

house owner  and  the  shipowner  concerning  the  priority  of 
their  respective  charges,  in  payment  of  the  rent,  rates,  and 
other  charges  due  to  the  wharf  or  warehouse  owner  in  respect 
of  the  said  goods : 

4.  In  payment  of  the  amount  claimed  by  the  shipowner  as  due  for 

freight  or  other  charges  in  respect  of  the  said  goods  : 

5.  But  in  case  of  any  agreement  between  the  wharf  or  warehouse 

owner  and  the  shipowner  concerning  the  priority  of  their 
respective  charges,   then  such  charges   shall  have  priority 
according  to  the  terms  of  such  agreement : 
and  the  surplus,  if  any,  shall  be  paid  to  the  owner  of  the  goods. 

LXXVI.  Whenever  goods  are  placed  in  the  custody  of  a  wharf  or  Warehouse 
warehouse  owner  under  the  authority  of  this  Act,  the  said  wharf  or  JJJJ  ®™  "^ 
warehouse  owner  shall  be  entitled  to  rent  in  respect  of  the  same,  an 
and  shall  also  have  power  from  time  to  time,  at  the  expense  of  the 
owner  of  the  goods,  to  do  all  such  reasonable  acts  as  in  the  judgment 
of  the  said  wharf  or  warehouse  owner  are  necessary  for  the  proper 
custody  and  preservation  of  the  said  goods,  and  shall  have  a  lien  on 
the  safd  goods  for  the  said  rent  and  expenses. 

LXXVI  I.  Nothing  in  this  Act  contained  shall  compel  any  wharf  Warehouse 
or  warehouse  owner  to  take  charge  of  any  goods  which  he  would  ^nfr3  pro< 
not  be  liable  to  take  charge  of  if  this  Act  had  not  passed ;  nor  shall 
he  be  bound  to  see  to  the  validity  of  any  lien  claimed  by  any  ship- 
owner under  this  Act. 

LXXVIII.  Nothing  in  this   Act  contained  shall  take   away  or  Saving  powers 
abridge  any  powers  given  by  any  local  Act  to  any  harbour  trust,  under 
body  corporate,  or  persons  whereby  they  are  enabled  to  expedite  the 
discharge  of  ships  or  the  landing  or  delivery  of  goods ;  nor  shall  any- 
thing in  this  Act  contained  take  away  or  diminish   any  rights  or 
remedies  given  to  any  shipowner  or  wharf  or  warehouse  owner  by 
any  local  Act. 
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The  SCHEDULE  referred  to  in  this  Act. 


TABLE  (A.)    See  Sect.  2. 
Enactments  to  be  repealed. 


Reference  to  Act. 


Title  of  Act. 


Extent  of  Repeal. 


8  &  9  Viet.  c.  91     - 


16&17  Viet.  c.  107 


17  &  18  Viet.  c.  104 


19  &  20  Viet.  c.  75 


An  Act  for  the  ware- 
housing- of  Goods. 

Customs    Consolida- 
tion Act,l  853. 


Merchant    Shipping 
Act,  1854. 


An  Act  for  the  fur- 
ther Alteration  and 
Amendment  of  the 
Laws  and  Duties  of 

Customs. 


Section  51  to  be  repealed 
immediately  on  the  pass- 
ing of  this  Act. 

The  last  proviso  in  section 
74,  and  sections  170, 
171,  and  172,  to  be  re- 
pealed immediately  on 
the  passing  of  this  Act. 

Sections  295,  296,  297, 
298,  299,  to  be  repealed 
from  the  date  at  which 
the  regulations  con- 
tained m  Table  C.  in 
this  schedule  come  into 
operation.  Sections 300, 
322,  323,  504,  and  505 
to  be  repealed  imme- 
diately on  the  passing 
of  this  Act. 

Section  8  to  be  repealed 
immediately  on  the  pass- 
ing- of  this  Act. 


TABLE  (B.)    See  Sect.  6. 
Fees  to  be  charged  on  Examination  of  Engineers. 


For  a  first-class  engineer's  certificate  - 
For  a  second-class  engineer's  certificate 
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TABLE  (C.)    Sect.  25. 
REGULATIONS  FOR  PREVENTING  COLLISIONS  AT  SEA. 

CONTENTS. 
Article     1.  Preliminary. 

Rules  concerning  Lights. 

2.  Lights  to  be  carried  as  follows : — 
3."  Lights  for  steam  ships. 

4.  Lights  for  steam  tug's. 

5.  Lig-hts  for  sailing-  ships. 

C.  Exceptional  lights  for  small  sailing  vessels. 

7.  Lights  for  ships  at  anchor. 

8.  Lights  for  pilot  vessels. 

9.  Lights  for  fishing  vessels  and  boats. 

Rules  concerning  Fog  Signals. 

10.  Fog  signals. 

Steering  and  Sailing  Rules. 

11.  Two  sailing  ships  meeting. 

12.  Two  sailing  ships  crossing. 

13.  Two  ships  under  steam  meeting. 

14.  Two  ships  under  steam  crossing. 

15.  Sailing  ship  and  ship  under  steam. 

16.  Ships  under  steam  to  slacken  speed. 

17.  Vessels  overtaking  other  vessels. 

18.  Construction  of  Articles  12,  14,  15,  and  17. 

19.  Proviso  to  save  special  cases. 

20.  No  ship  under  any  circumstances  to  neglect  proper  pre- 

cautions. 

Preliminary. 

Art.  1.  In  the  following  rules  every  steam  ship  which  is  under 
sail  and  not  under  steam  is  to  be  considered  a  sailing  ship  ;  and  every 
steam  ship  which  is  under  steam,  whether  under  sail  or  not,  is  to  be 
considered  a  ship  under  steam. 

Rules  concerning  Lights. 

Art.  2.  The  lights  mentioned  in  the  following   articles,  and  no 
others,  shall  be  carried  in  all  weathers  between  sunset  and  sunrise. 
Art.  3.  Seagoing  steam  ships  when  under  weigh  shall  carry  : 

(a)  At  the  foremast  head,  a  bright  white  light  so  fixed  as  to 
show  an  uniform  and  unbroken   light  over  an  arc  of  the  horizon 
of  twenty  points  of  the  compass,  so  fixed  as  to  throw  the  light  ten 
points  on  each  side  of  the  ship,  viz.  from  right  ahead  to  two  points 
abaft  the  beam  on  either  side,  and  of  such  a  character  as  to  be  visible 
on  a  dark  night  with  a  clear  atmosphere  at  a  distance  of  at  least  five 
miles  : 

(b)  On  the  starboard  side,  a  green  light  so  constructed  as  to  throw 
an   uniform  and  unbroken  li"'ht  over  an  arc  of  the  horizon  of  ten 
points  of  the  compass,  so  fixed  as  to  throw  the  light  from  right  ahead 
to  two  points  abaft  the  beam  on  the  starboard  side,  and  of  such  a 
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character  as  to  be  visible  on  a  dark  night  with  a  clear  atmosphere  at 
a  distance  of  at  least  two  miles  : 

(c)  On  the  port  side,  a  red  light,  so  constructed  as  to  show  an 
uniform  unbroken  light  over  an  arc  of  the  horizon  of  ten  points  of 
the  compass,  so  fixed  as  to  throw  the  light  from  right  ahead  to  two 
points  abaft  the  beam  on  the  port  side,  and  of  such  a  character  as  to 
be  visible  on  a  dark  night  with  a  clear  atmosphere  at  a  distance  of  at 
least  two  miles : 

(d)  The  said  green  and  red  side  lights  shall  be  fitted  with  inboard 
screens  projecting  at  least  three  feet  forward  from  the  light,  so  as  to 
prevent  these  lights  from  being  seen  across  the  bow. 

Art.  4.  Steam  ships  when  towing  other  ships  shall  carry  two  bright 
white  mast-head  lights  vertically,  in  addition  to  their  side  lights,  so 
as  to  distinguish  them  from  other  steam  ships.  Each  of  these  mast- 
head lights  shall  be  of  the  same  construction  and  character  as  the 
mast-head  lights  which  other  steam  ships  are  required  to  carry. 

Art.  5.  Sailing  ships  under  weigh  or  being  towed  shall  carry  the 
same  lights  as  steam  ships  under  weigh,  with  the  exception  of  the 
white  mast-head  lights,  which  they  shall  never  carry. 

Art.  6.  Whenever,  as  in  the  case  of  small  vessels  during  bad 
weather,  the  green  and  red  lights  cannot  be  fixed,  these  lights  shall 
be  kept  on  deck  on  their  respective  sides  of  the  vessel  ready  for 
instant  exhibition,  and  shall,  on  the  approach  of  or  to  other  vessels, 
be  exhibited  on  their  respective  sides  in  sufficient  time  to  prevent 
collision,  in  such  manner  as  to  make  them  most  visible,  and  so  that 
the  green  light  shall  not  be  seen  on  the  port  side,  nor  the  red  light  on 
the  starboard  side. 

To  make  the  use  of  these  portable  lights  more  certain  and  easy, 
they  shall  each  be  painted  outside  with  the  colour  of  the  light  they 
respectively  contain,  and  shall  be  provided  with  suitable  screens. 

Art.  7.  Ships,  whether  steam  ships  or  sailing  ships,  when  at  anchor 
in  roadsteads,  or  fairways,  shall  between  sunrise  and  sunset  exhibit 
where  it  can  best  be  seen,  but  at  a  height  not  exceeding  twenty  feet 
above  the  hull,  a  white  light  in  a  globular  lantern  of  eight  inches  in 
diameter,  and  so  constructed  as  to  show  a  clear  uniform  and  un- 
broken light  visible  all  round  the  horizon,  and  at  a  distance  of  at  least 
one  mile. 

Art.  8.  Sailing  pilot  vessels  shall  not  carry  the  lights  required  for 
other  sailing  vessels,  but  shall  carry  a  white  light  at  the  mast-head 
visible  all  round  the  horizon, — and  shall  also  exhibit  a  flare-up  light 
every  fifteen  minutes. 

Art.  9.  Open  fishing  boats  and  other  open  boats  shall  not  be  required 
to  carry  side  lights  required  for  other  vessels ;  but  shall,  if  they  do 
not  carry  such  lights,  carry  a  lantern  having  a  green  slide  on  the  one 
side  and  a  red  slide  on  the  other  side ;  and  on  the  approach  of  or  to 
other  vessels  such  lantern  shall  be  exhibited  in  sufficient  time  to  pre- 
vent collision,  so  that  the  green  light  shall  not  be  seen  on  the  port 
side  nor  the  red  light  on  the  starboard  side. 

Fishing  vessels  and  open  boats  when  at  anchor  or  attached  to  their 
nets  and  stationary  shall  exhibit  a  bright  white  light. 

Fishing  vessels  and  open  boats  shall,  however,  not  be  prevented  from 
using-  a  flare-up  in  addition  if  considered  expedient. 

Rules  concerning  Fog  Signals. 

Art.  10.  Whenever  there  is  fog*,  whether  by  day  or  night,  the  fog 
signals  described  below  shall  be  carried  and  used,  and  shall  be  sounded 
at  least  every  five  minutes ;  viz. — 

(aj  Steam  ships  under  weigh  shall  use  a  steam  whistle  placed  before 
the  funnel  not  less  than  eight  feet  from  the  deck. 

(b]  Sailing  ships  under  weigh  shall  use  a  fog  horn. 

(c)  Steam  ships  and  sailing  ships  when  not  under  weigh  shall  use 
a  bell. 
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Steering  and  Sailing  Rules, 

Art.  11.  If  two  sailing-  ship  are  meeting-  end  on,  or  nearly  end  on, 
so  as  to  involve  risk  of  collision,  the  helms  of  both  shall  be  put  to 
port,  so  that  each  may  pass  on  the  port  side  of  the  other. 

Art.  12.  When  two  sailing  ships  are  crossing  so  as  to  involve  risk  of 
collision,  then  if  they  have  the  wind  on  different  sides,  the  ship  with 
the  wind  on  the  port  side  shall  keep  out  of  the  way  of  the  ship  with 
the  wind  on  the  starboard  side,  except  in  the  case  in  which  the  ship 
with  the  wind  on  the  port  side  is  close  hauled  and  the  other  ship  free, 
in  which  case  the  latter  ship  shall  keep  out  of  the  way ;  but  if  they 
have  the  wind  on  the  same  side,  or  if  one  of  them  has  the  wind  aft, 
the  ship  which  is  to  windward  shall  keep  out  of  the  way  of  the  ship 
which  is  to  leeward. 

Art,  13.  If  two  ships  under  steam  are  meeting  end  on,  or  nearly 
end  on,  so  as  to  involve  risk  of  collision,  the  helms  of  both  shall  be 
put  to  port  so  that  each  may  pass  on  the  port  side  of  the  other. 

Art.  14.  If  two  ships  under  steam  are  crossing  so  as  to  involve 
risk  of  collision,  the  ship  which  has  the  other  on  her  own  starboard 
side  shall  keep  out  of  the  way  of  the  other. 

Art.  15.  If  two  ships,  one  of  which  is  a  sailing  ship  and  the  other  a 
steam  ship,  are  proceeding  in  such  directions  as  to  involve  risk  of  col- 
lision, the  steam  ship  shall  keep  out  of  the  way  of  the  sailing  ship. 

Art.  16.  Every  steam  ship,  when  approaching  another  ship  so  as 
to  involve  risk  of  collision,  shall  slacken  her  speed,  or,  if  necessary, 
stop  and  reverse ;  and  every  steam  ship  shall,  when  in  a  fog,  go  atTa 
moderate  speed. 

Art.  17.  Every  vessel  overtaking  any  other  vessel  shall  keep  out  of 
the  way  of  the  said  last-mentioned  vessel. 

Art.  18.  Where  by  the  above  rules  one  of  two  ships  is  to  keep  out 
of  the  way,  the  other  shall  keep  her  course,  subject  to  the  qualifica- 
tions contained  in  the  following  article. 

Art.  19.  In  obeying'  and  construing  these  rules  due  regard  must  be 
had  to  all  dangers  of  navigation;  and  due  regard  must  also  be  had 
to  any  special'circumstances  which  may  exist  in  any  particular  case 
rendering  a  departure  from  the  above  rules  necessary  in  order  to 
avoid  immediate  danger. 

Art.  20.  Nothing  in  these  rules  shall  exonerate  any  ship  or  the 
owner  or  muster  or  crew  thereof  from  the  consequences  of  any 
neglect  to  carry  lights  or  signals,  or  of  any  neglect  to  keep  a  proper 
look-out,  or  of  the  neglect  of  any  precaution  which  may  be  required 
by  the  ordinary  practice  of  seamen  or  by  the  special  circumstances  of 
the  case. 


No.  VI, 

ADMISSION   OF  FOREIGN   SHIPS  TO  COASTING 
TRADE. 

17  VICT.  c.  5. 

An  Act  to  admit  Foreign  Ships  to  the  Coasting  Trade, 

[23rd  March,  1864.] 

WHEREAS  by  the  one  hundred  and  fifty-second  section  of  the  Customs 
Consolidation  Act,  1853,  it  is  enactea,  that  no  goods  or  passengers 
shall  be  carried  coastwise  from  one  part  of  the  United  Kingdom  to 
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another,  except  in  British  ships  :  And  whereas  by  the  one  hundred 
and  ninety-first  section  of  the  same  Act  it  is  enacted,  that  no  eroods  or 
passengers  shall  be  imported  into  the  United  Kingdom  from  the 
Channel  Islands,  or  exported  from  the  United  Kingdom  to  the  said 
islands,  or  carried  from  one  of  the  said  islands  to  another,  or  from 
one  part  of  any  of  the  said  islands  to  another  part  thereof,  except  in 
British  ships  :  'And  whereas  it  is  expedient  to  remove  the  restrictions 
contained  in  the  said  recited  enactments  :  Be  it  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  present  parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : 

Repeal  of  the  I.  The  enactments  herein-before  recited,  that,  is  to  say,  the  one 

mentis.  ™  hundred  and  fifty-second  and  the  one  hundred  and  ninety-first  sec- 

tions of  the  said  Customs  Consolidation  Act,  1853,  shall  b*e  repealed 
The  Queen  from  the  passing  of  this  Act  :  Provided,  that  it  shall  be  la.  \vful  for  her 
enabled  to  exer-  Majesty  to  exercise,  in  respect  of  foreign  ships  employed  in  the 
S 


coasting  trade  as  aforesaid,  and  of  goods  carried  coastwise  in  such 
&  17  Viet.  c.  107,  ships,  such  or  the  like  powers  as  are  conferred  on  her  Majesty  by  the 
Bs.^824,  325,  &      three  hun(jred  and  twenty-fourth,  three  hundred  and  twenty-fifth, 
and  three  hundred  and  twenty-sixth  sections  of  the  said  Customs 
Consolidation  Act,  1853,  in  respect  of  foreign  ships  employed  in  the 
oversea  trade,  and  of  goods  exported  or  imported  in  such  ships. 
Foreign  ships  in       II.  Every  foreign   ship  which   after  the  passing   of  this   Act  is 
tradTtffbe^sub     empl°ye(i  in  carrying  goods  or  passengers  coastwise  from  one  part  of 
jecteto°thesame    the  United  Kingdom  to  another,  or  from  the  islands  of  Guernsey, 
rules  as  British    Jersej',  Alderney,  Sark,  or  Man,  to  the  United  Kingdom,  or  from  the 
ps'  United  Kingdom  to  any  of  the  said  Islands,  or  from  any  of  the  said 

islands  to  any  other  of  them,  or  from  any  part  of  any  one  of  the  said 
islands  to  any  other  part  of  the  same,  shall  be  subject,  as  to  stores 
for  the  use  of  the  crew,  and  in  all  other  respects,  to  the  same  laws, 
rules,  and  regulations  to  which  British  ships  when  so  employed  are 
now  subject. 

Foreign  ships          I  [I.  Ro  foreign  ship  which  after  the  passing  of  this  Act  is  employed 

coasting^radehe  m  tne  coasting  trade  a.s  aforesaid,  nor  any  goods  carried  in  any  such 

not  to  be  subject  ship,  shall,  during  the  time  such  ship  is  so  employed,  be  subject  to 

than^ritish168     an^  n^g"ner  or  other  rate  of  dock,  pier,  harbour,  light,  pilotage,  ton- 

ships.  nage,  or  other  dues,  duties,  tolls,  rates,  or  other  charges  whatsoever, 

or  to  any  other  rules  as  to  the  employment  ot  pilots,  or  any  other 

rules  or  restrictions  whatsoever,  than  British  ships  employed  in  like 

manner,   or  g'oods  carried  in   such  ships,  any  law,  charter,  special 

privilege,  or  grant  to  the  contrary  notwithstanding  ;  nor  shall  any 

body  corporate  or  person  having  or  claiming  any  right  or  title  to  any 

such  higher  or  other  rates,  dues,  duties,  tolls,  or  other  charges  as 

aforesaid,  be  entitled  to  any  compensation  in  respect  thereof  under 

any  law  or  statute  relating  thereto,  or  otherwise  howsoever. 


No.  VII. 
3  &  4  VICT.  c.  56.* 

An  Act  further  to  regulate  the  Trade  of  Ships  built  and  trading  within 
the  Limits  of  the  East  India  Company's  Charter. 

WHEREAS  by  an  Act  passed  in  the  fifty-fifth  year  of  the  reign  of  his 

G.  8,  e.  lie.    late  Majesty' King  George  the  Third,  intituled   "An  Act  to  make 

further  regulations  for  the  registry  of  ships  built  in  India,"  it  was 

*  The  provisions  of  this  Act  of  7  &  8  Viet.  c.  112,  and  of  8  &  9  Viet.  c.  116,  when  applied 
by  East  Indian'and  colonial  governments  to  their  own  ships,  may  be  enforced  throughout 
the  empire  :  13  &  14  Viet.  c.  93,  ss.  119—122. 
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enacted,  that  nothing  in  that,  or  in  the  therein-recited  Acts,  or  in  any 
other  Act  contained,  should  subject  any  ship  or  vessel  built  or  to  be 
built  within  the  limits  of  the  charter  of  the  East  India  Company, 
which  should  not  be  of  the  burthen  of  three  hundred  and  fifty  tons, 
or  any  ship  or  vessel  built  within  the  limits  of  the  charter  of  the  said 
company,  then  the  property  of  any  of  his  said  Majesty's  subjects 
within  the  limits   aforesaid,  and    employed  in  trade  as   theretofore, 
solely  within  the  said  limits,  including- 'the  Cape  of  Good  Hope,  or 
any  ship  or  vessel  which  then  was,  or  at  any  time  before  the  lirst  day 
of 'January,  in  the  year  one  thousand   eight  hundred   and   sixteen, 
should  be  building1  within  the  limits  aforesaid,  on  account  of  any  of 
his  said  Majesty's  subjects   within  the  said  limits,   and  should  be 
employed  in  trade  solely  within  the  said  limits,  including1  the  Cape 
of  Good  Hope,  to  any  penalty,  forfeiture,  disability  or  impediment, 
by  reason  of  such  ship  or  vessel  not  being1  registered,  and  not  being 
British  built,  or  to  affect  the  property  or  any  transfer  of  property  in 
any  such  ship  or  vessel  as  aforesaid,  which  should  not  be  registered : 
and  whereas  by  an  Act  pnssed  in  the  fourth  year  of  his  late  Majesty 
King  George  the  Fourth,  intituled,  "An  Act  for  the  registering-  of  *G.  4,0.49. 
vessels,"  and  by  another  Act  passed  in  the  same  session,  intituled, 
"  An  Act  to  consolidate  and  amend  the  several  laws  now  in  force  with  4  G.  4,  c.  so. 
respect  to  trade  from  and  to  places  within  the  limits  of  the  charter  of 
the  East  India  Company,  and  to  make  further  provisions  with  respect 
to  such  trade ;  and  to  amend  an  Act  of  the  present  session  of  parlia- 
ment, for  the  registry  of  vessels,  so  far  as  it  relates  to  vessels  regis- 
tered in  India,"  the  said  recited  Act  of  the  fifty-fifth  year  of  King 
George  the  Third  was  repealed  :  and  whereas  by  an  Act  passed  in  the 
session  held  in  the  third  and  fourth  j'ears  of  the  reign  of  King 
William  the  Fourth,  intituled,  "An  Act  to  regulate  the  trade  of  the  s&4  w.4,  c.w. 
British  possessions  abroad,"  it  was,  amongst  other  things,  enacted, 
that  all  ships  built  at  any  place  within  the  limits  of  the  East  India 
Company's   charter   prior  to   the   first   of    January,    one   thousand 
eight  hundred  and  sixteen,  and  which  then  were  and  had  continued 
ever  since  to  be  solely  the  property  of  his  Majesty's  subjects,  should 
be  deemed  to  be  British  ships  for  all  the  purposes  of  trade  within  the 
said  limits,  including  the  Cape  of  Good  Hope :   and  whereas,  under 
and  by  virtue  of  an  Act  passed  in  the  same  session,  intituled,  "An  3&4W.4,c.  Of. 
Act  for  the  registering  of  British  vessels,"  ships  or  vessels  built  in  any 
ports  in  the  territories  under  the  government  of  the  said  company, 
being  owned  by  British  subjects,  and  being'  registered  in  manner 
therein  provided  for,  are  entitled  to  all  the  privileges  and  advantages 
of  a  British  registered  ship ;  but  it  is  expedient  further  to  regulate 
the  trade  of  ships  built  and  trading-  within  the  limits  of  the  East 
India  Company's  charter*,  including  the  Cape  of  Good  Hope  and  the 
territories  and  dependencies  thereof,  and  in  the  meantime  to  restore 
to  the  ships  or  vessels  so  described  as  aforesaid,  in  the  said  recited 
Act  of  the  fifty-fifth  year  of  King  George  the  Third,  the  enjoyment  of 
the  privileges  to  which  they  were  thereby  entitled  ;  and  it  is  fit  that 
indemnity  should  be  afforded  in  respect 'of  the  consequences  of  the 
repeal  of  such  privileges  by  the  said  Acts  of  the  fourth  year  of  King 
George  the  Fourth,  or  either  of  them  :  Be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  lords   spiritual  and  temporal,  and  commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of  the  same,  that  in  the 
meantime,  and  until  such  declaration  by  proclamation  shall  be  made  Unti|  proclama. 
by  the  governor-general  in  council  as  hereinafter  is  authorized,  as  well  tion,  all  vessels 
as  all  ships  mentioned  in  the  said   enactment  contained  in  the  said  to.b?  entitl?d  to 
first-recited  Act  of  King  William  the  Fourth,  as  also  all  other  ships  or 


*  Coasting  trade  of  India  to  be  now  regu'ated  by  governor-general  in  council.     See 
12  Si  13  Viet.  o.  29,  s.  6. 


CCXXV111 


Appendix. 


This  Act  to  hare 

the  same  force  as  «>.  q  rtrp 

55  G.  3,  c.  116.      C-n    -*?. 


shall  be  consi- 


vessels  so  as  aforesaid  described  in  the  said  Act  of  the  fifty-fifth  year 
of  the  reign  of  King-  George  the  Third,  shall  have  and  enjoy  the  same 
privileges  as  were  thereby  given  to  such  ships  or  vessels. 

II.  And  be  it  enacted/  that  for  all  purposes  of  indemnity  and  dis- 
from  all  actions,  suits,  prosecutions,  penalties,  forfeitures, 
disabilities,  or  impediments,  and  for  all  purposes  of  confirming'  and 
giving-  validity  to  all  sales,  assignments,  mortgages,  contracts,  engage- 
ments,  bonds]  policies  of  assurance,  gifts,  bequests,  rights,  titles, 
interests,  matters,  and  things  whatsoever,  which  but  for  the  said 
recited  repeal  of  the  said  privileges,  would  have  been  valid  and 
effectual  in  law,  and  for  all  other  beneficial  purposes  whatever,  this 
Act  shall  have  the  same  force  and  effect  as  if  the  said  Act  of  the  fifty- 
fifth  year  of  the  reign  of  King  George  the  Third  had  never  been 
repealed. 

Governor  general  III.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  governor- 
w  s  §Teneral  °^  India,  in  council,  by  proclamation,  to  declare  that  all  ships 
si-1*  or  vessels,  built  or  to  be  built  within  the  limits  of  the  charter  of  the 
dered  as  British.  East  India  Company,  being  owned  by  her  Majesty's  subjects,  for  whom 
the  said  governor-general  in  council  has  power  to  legislate,  and  be- 
longing, under  the  regulations  herein-after  provided  for,  to  any  ports 
in  the  territories  under  the  government  of  the  said  company,  shall  be 
deemed  to  be  British  ships  for  all  the  purposes  of  trade  within  the 
said  limits,  including  the  Cape  of  Good  Hope,  and  the  territories  and 
dependencies  thereof;  provided  that,  upon  such  declarations  being 
made,  the  said  governor-general  in  council  shall,  and  the  said  governor- 
ereneral  in  council  is  hereby  accordingly  empowered  to  make  regula- 
tions, to  be  enforced  by  suitable  penalties,  concerning  the  registering, 
licensing,  and  ascertaining  the  admeasurement  of  the  tonnage  and 
burden,  and  generally  for  the  trading  within  the  limits  as  aforesaid  of 
such  ships  or  vessels,  anything  in  any  Act  to  the  contrary  notwith- 
standing ;  which  regulations  shall  be  of  equal  force  and  effect  with  any 
laws  and  regulations  which  the  said  governor-general  in  council  is 
authorized  to  make,  but  shall  be  subject  to  disallowance  and  repeal, 
and  shall  in  the  same  manner  be  transmitted  to  England,  and  be  laid 
before  the  houses  of  parliament,  as  in  the  case  of  any  other  laws  or 
regulations  which  the  said  governor-general  in  council  is  now  by  law 
empowered  to  make*. 

IV.  And  whereas  it  may  be  expedient  to  admit  to  similar  privileges 
an(*  advantages  any  ships  or  vessels  belonging  to  native  princes  or 
states  in  subordinate  alliance  with,  or  having  subsidiary  treaties  with 
the  East  India  Company,  or  owned  by  subjects  of  any  such  princes  or 
states  ;  be  it  therefore  enacted,  that  the  governor-general  of  India  in 
council  may  by  such  regulations  as  aforesaid,  such  regulations  being 
subject  as  aforesaid,  admit  to  the  privileges  and  advantages  of  British 
ships,  for  the  purposes  of  trade  within  the  limits  of  the  charter  of  the 
said  company,  including  the  Cape  of  Good  Hope  and  the  territories 
and  dependencies  thereof,  or  to  any  of  such  privileges  and  advantages, 
any  ships  or  vessels  belonging  to  such  princes,  or  states,  or  any  of 
them,  or  owned  by  subjects  of  any  such  princes  or  states;  but  any 
such  regulations  shall  provide  for  the  granting  to  such  ships  or  vessels 
fit  and  convenient  licences  or  passes,  and  generally  for  the  trading1 
within  the  limits  aforesaid  of  such  ships  or  vessels. 

Y.  And  whereas  vessels  exceeding  the  burden  of  three  hundred  and 
validity  to  acts  of  fifty  tons,  built  in  ports  within  the  limits  of  the  East  India  Company's 
presidencies  for     charter  since  the  first  day  of  January,  one  thousand  eight  hundred  and 
regulating  trade,  sixteen,  and  owned  by  British  subjects,  and  vessels  built  in  ports  within 
the  limits  aforesaid,  owned  by  native  princes  or  states  in  subordinate 
alliance  with,  or  having  subsidiary  treaties  with  the  East  India  Com- 
pany, or  by  the  subjects  of  such  princes  or  states,  may  have  heretofore 


Ships  belonging 


British  ships. 


Giving  legal 


*  Crawford,  A.,  v.  Spooner,  R.,  4  Moore's  Ind.  Apn.  179. 
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engaged  and  may  be  now  engaged  in  trade  within  such  limits,  under 
some  licence,  authority,  or  sanction  of  the  respective  governments  of 
the  several  presidencies  in  India,  and  it  is  expedient  that  full  legal 
validity  and  effect  should  be  given  to  all  acts  of  the  said  government 
respectively  in  reference  to  any  trading ;  be  it  therefore  enacted,  that 
all  acts  and  documents  whatever,  done,  given,  or  issued  by  any  of  the 
said  governments  in  reference  to  the  trading  of  the  two  classes  or 
vessels  last  herein-before  mentioned,  shall  be  deemed  and  construed  to 
have  had  for  all  purposes  full  legal  validity  and  effect  from  the  respec- 
tive times  when  such  acts  and  documents  may  have  been  done,  given, 
or  issued  respectively,  and  shall  for  all  purposes  continue  to  have  such 
validity  and  effect  until  the  governor-general  of  India  in  council  shall 
make  other  provisions  in  respect  of  the  trading  of  such  classes  of 
vessels  respectively  under  the  authority  of  this  Act. 

VI.  And  whereas  doubts  have  been  entertained  whether  the  pro-  Provisions  of 
visions  and  remedies  enacted  and  contained  in  an  Act  passed  in  the  ^tg°?1-ePsTter~] 
session  held  in  the  third  and  fourth  years  of  the  reign  of  his  late  to^ave^uii  force 
Majesty  King  William  the  Fourth,  intituled,  "  An  Act  for  the  register-  *«  East  Indian, 
ing  of  "British  Vessels,"  in  cases  of  the  wilful  detention  and  refusal  to  territories- 
deliver  up  the  certificate  of  the  registry  of  any  ship  or  vessel  to  the 

proper  officer  or  other  persons  authorized  and  entitled  in  that  behalf, 
as  in  the  said  last-mentioned  Act  is  specified,  extend  to  and  are  in 
force  in  the  territories  under  the  government  of  the  East  India  Com- 
pany ;  and  it  is  expedient  that  such  doubts  should  be  removed  :  be  it 
therefore  declared  and  enacted,  that  the  said  several  provisions  and 
remedies  in  the  said  last-mentioned  Act  contained,  touching  the  wilful 
detention  of  such  certificate  of  registry,  or  the  absconding  of  any  per- 
son in  possession  of  the  same,  shall  be  deemed  and  taken  to  extend  to, 
and  shall  extend  to  and  be  in  force  in  the  said  territories  under  the 
government  of  the  East  India  Company. 

VII.  And  be  it  enacted,  that  wherever  in  and  by  the  said  Act  it  is  Matters  directed 
directed  or  provided  that  any  act,  matter,  or  thing  shall  and  may  be  beftJe^vSSors 
done  or  performed  by,  to,  or  with  the  governor,  lieutenant  governor,  of  any  particular 
or  commander-in-chief  of  any  place  where  any  ship  or  vessel  may  be  Place  may  .be 
registered  under  the  authority  of  the  same  Act,  the  same  shall  or  may  presence  of" 

be  done  or  performed  in  the  territories  under  the  government  of  the  Governor-general 
East  India  Company,  by,  to,  or  with  the  governor- general  of  India  in  of  India»  &c. 
council,  or  the  governor  of  the  presidency  of  Fort  William,  in  Bengal, 
or  the  respective  governors  in  council  or  governors  of  the  presidencies 
of  Fort  St.  George,  and  Bombay,  or  the  governor  of  Prince  of  Wales 
Island,  Singapore,  and  Malacca,  or  the  respective  resident  councillors 
at  Singapore  and  Malacca,  according  to  circumstances,  and  as  the  case 
may  be. 

VIII.  And  be  it  enacted,  that  in  all  cases  in  which  by  the  said  last-  For  staying  pro- 
mentioned  A  ct  it  is  made  lawful  for  any  governor,  lieutenant-governor,  taiifcases* 

or  commander-in-chief  of  any  of  her  Majesty's  colonies,  plantations, 
islands,  or  territories,  and  they  are  thereby  authorized  and  required,  if 
any  suit,  information,  libel,  or  other  prosecution  or  proceeding,  of  any 
nature  or  kind  whatever,  shall  have  been  commenced  or  shall  hereafter 
be  commenced  in  any  court  whatever  in  any  of  the  said  colonies,  plan- 
tations, islands,  or  territories  respectively,  touching  the  force  and  effect 
of  any  register  granted  to  any  ship  or  vessel,  upon  a  representation 
made  to  any  such  governor,  lieutenant-governor,  or  commander-in- 
chief,  to  cause  all  proceedings  thereon  to  be  staved,  as  in  the  said  last- 
mentioned  Act  is  provided,  it  shall  be  lawful,  in  the  territories  under 
the  government  of  the  East  India  Company,  for  the  governor-general 
of  India  in  council,  or  the  governor  of  the  presidency  of  Fort  William, 
in  Bengal,  or  for  the  respective  governors  in  council  or  governors  of 
the  said  presidencies  of  lort  St.  George  and  Bombay,  or  the  governor 
of  Prince  of  Wrales  Island,  Singapore,  and  Malacca,  according  to  cir- 
cumstances, and  as  the  case  may  be,  and  they  are  respectively  autho- 
rized and  required,  if  any  such  suit,  information,  libel,  or  other  prose- 
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cution  or  proceeding  whatever  shall  have  been  commenced  or  shall 
hereafter  be  commenced  in  any  of  her  Majesty's  courts  whatever,  in, 
or  in  any  place  subordinate  to  the  said  several  presidencies,  or  the 
government  of  Prince  of  Wales  Island,  Singapore,  and  Malacca  respec- 
tively, t"iiching  the  force  and  effect  of  any  register  granted  to  any 
frhip  or  vessel,  upon  a  representation  made  to  any  such  governor- 
general  of  India  in  council,  or  governor  of  the  said  presidency  of  Fort 
William,  in  Bengal,  or  governors  in  council,  or  governors  of  the  said 
presidencies  of  Fort  St.  George  and  Bombay  respectively,  or  such 
governor  of  Prince  of  Wales  Island,  Singapore,  and  Malacca,  accord- 
ing to  circumstances,  and  as  the  case  may  be,  to  cause  all  proceedings 
thereon  to  be  stayed,  if  he  shall  see  just  cause  so  to  do,  until  her 
Majesty's  pleasure  shall  be  known  and  certified  to  him  by  her  Majesty, 
by  or  with  the  advice  of  her  Majesty's  privy  council ;  and  such 
governor-general  of  India  in  council,  or  governor  of  the  said  presi- 
dency of  Fort  William,  in  Bengal,  or  governor  in  council,  or  governor 
of  the  said  presidencies  of  Fort  St.  George  and  Bombay  respectively, 
or  such  governor  of  Prince  of  Wales  Island,  Singapore,  and  Malacca 
respectively,  is  hereby  required,  to  transmit  to  the  court  of  directors 
of  the  East  India  Company,  to  be  by  them  forthwith  forwarded  to  the 
president  of  the  board  of  commissioners  for  the  affairs  of  India,  to  be 
laid  before  her  Majesty  in  council,  an  authenticated  copy  of  the  pro- 
ceedings in  every  such  case,  together  with  his  reasons  for  causing  the 
same  to  be  stayed,  and  such  documents  properly  verified  as  he  may 
jud°:e  necessary  for  the  information  of  her  Majesty. 

IX.  And  be  it  enacted,  that  the  term  "  limits  of  the  East  India 
Company's  Charter"  shall  for  all  purposes  of  this  Act  be  construed  to 
mean  all  places  and  seas  eastward  of  the  Cape  of  Good  Hope  to  the 
Straits  of  Magellan. 


Union  of 

Trinity  House 

and  Cinque 

Port  Pilots. 

So  much  of  6  G. 
4,  c.  125,  as  re- 
lates to  Cinque 
Port  Pilots,  HI  id 
of  the  whole  of 
9  G.  4,  c.  86, 
repealed. 
Power  to  the 
Trinity  House  to 
license  Pilofs 
for  the  Passage 
from  Dungeness 
inwards  as  well 
ae  outwards. 


No.  VIII. 
16  &  17  VICT.  c.  129. 

An  Act  further  to  amend  the  Law  relating  to  Pilotage. 

[20th  August,  1853.] 

WHEREAS  it  is  expedient  that  the  right  of  piloting  ships  outwards 
from  the  port  of  London,  and  the  right  of  piloting  ships  inwards  to 
the  same  port,  should  be  vested  in  one  body  of  pilots,  and  that 
such  pilots  should  be  subject  to  uniform  authority  and  control:  be  it 
enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons, 
in  this  present  parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 

I.  So  much  of  the  Act  of  the  sixth  year  of  the  reign  of  king  George 
the  Fourth,  chapter  one  hundred  and  twenty-five,  as  relates  to  the 
society  or  fellowship  of  the  Trinity  House  of  Dover,  Deal,  and  the 
Isle  o'f  Thanet,  or  to  the  pilots  of  the  said  society  or  fellowship,  com- 
monly called  the  Cinque  Port  Pilots,  and  the  whole  of  the  Act  of  the 
ninth  year  of  king  George  the  Fourth,  chapter  eighty-six,  shall  be 
repealed,  save  as  hereinafter-mentioned. 

II.  It  shall  be  lawful  for  the  Trinity  House,  after  such  examina- 
tion and  in  such  manner  as  by  the  second  section  of  the  said  Act  of 
the  sixth  year  of  the  reign  of  king  George  the  Fourth  is  provided  in 
respect  of  the  pilots  to  be  licensed  under  the  authority  therein  con- 


Pilotage,  16  fr  17  Viet.  c.  129,  ccxxxi 

tained,  to  license  pilots  as  well  for  the  purpose  of  conducting  vessels 
from  or  by  Dungeness  up  the  rivers  Thames  and  Medway  to  London 
bridge  and  Rochester  bridge,  and  all  the  channels,  creeks,  and  docks 
of  the  same,  and  from  the  south  buoy  of  the  Brake  westward  as  far 
as  the  west  end  of  the  Owers,  as  for  the  purpose  of  conducting  vessels 
within  the  limits  and  in  the  manner  within  and  in  which  pilots  may 
be  licensed  to  act  under  the  said  second  section  of  the  said  last- 
mentioned  Act ;  and  all  the  provisions  of  the  said  Act  and  of  any 
other  Act  now  in  force,  and  all  byelaws,  rules,  orders,  or  ordinances, 
applicable  to  pilots  licensed  under  the  same  section,  shall  be  appli- 
cable to  pilots  licensed  under  the  authority  of  this  Act  to  the  same 
extent  and  in  the  same  manner  as  if  such  last-mentioned  authority 
had  been  contained  in  the  said  section  ;  and  no  licences  granted  by 
any  other  corporation,  body,  or  persons  to  pilot  any  vessels  inwards 
or  outwards  within  the  limits  aforesaid  shall  be  of  any  force  or  effect 
whatever :  provided  always,  that  no  such  licence  shall  be  granted 
until  three  months  after  the  regulations  herein-after  provided  to  be 
made  by  the  Trinity  House  shall  have  been  published  and  sent  to 
the  court  of  Loadmanage,  and  to  the  society  or  fellowship  of  Cinque 
Port  Pilots. 

III.  All  Cinque  Port  pilots  duly  licensed  and  authorized  before  J^Ju^"^ 
this  Act  comes  into  operation  to  pilot  any  vessels  from  Dungeness  or  competent^0 
the  Downs  up  the  river  Thames  or  Medway,  shall,  notwithstanding  pilot  vessels 
the  repeal  and  enactment  herein-before  contained,  be  authorized  to  outwards^within' 
pilot  the  like  vessels  within  the  same  limits  and  in  the  same  manner  the  limits  for 
within   and  in  which  they  might  have  lawfully  piloted  the  same  whic^.  tnev  £re 
before  the  passing  of  this  Act  according  to  the  terms  of  their  existing  n° 
licences,  and  shall  also  by  virtue  of  such   existing  licences  (without 

any  licence  from  the  Trinity  House  in  that  behalf)  be  authorized  to 
pilot  the  like  vessels  down  the  said  rivers  Thames  and  Medway,  or 
from  those  rivers  to  the  Downs  or  Dungeness,  or  from  the  west  end 
of  the  Owers  to  the  south  buoy  of  the  Brake,  within  the  limits  within 
which  such  existing  licences  authorize  them  to  act  in  piloting  such 
vessels  from  the  Downs  to  the  said  rivers,  and  up  the  same,  or  from 
the  south  buoy  of  the  Brake  to  the  west  end  of  the  Owers  ;  and  it 
shall  be  lawful  for  the  Trinity  House  by  a  supplemental  licence  to 
authorize  any  such  Cinque  Port  pilot  to  pilot  any  vessels  in  any  parts 
of  the  rivers  Thames  and  Medway  or  in  any  of  the  seas  or  channels 
leading  to  or  from  such  rivers  to  which  his  existing  licence  may  not 
extend,  after  examination  in  respect  of  the  further  limits  within  which 
he  is  to  be  so  licensed  to  act,  and  upon  the  payment  of  such  fee,  if 
any,  as  the  said  Trinity  House  may,  with  the  consent  of  the  Board 
of  Trade,  appoint  for  that  purpose ;  and  such  supplemental  licence 
shall  be  taken  to  be  part  of  and  to  be  held  upon  the  same  conditions 
and  subject  to  the  same  regulations  in  all  respects  as  such  existing 
licence. 

IV.  The  said  Cinque  Port  pilots  who  have  been  so  licensed  as  afore-  The  above- 
said  before  this  Act  comes  into  operation  shall  be  subject  to  all  the  mentioned  Cinque 
provisions  of  the  said  Act  of  the  sixth  year  of  King  George  the  fu°tyecT£Sthe  be 
Fourth,  chapter  one  hundred  and  twenty-five,  and  of  any  other  Act  same  rules,  &c. 
now  in  force,   which  relate  to  pilots  licensed  by  the  Trinity  House  a?  Trinity  House 
(except  such  of  them  as  are  contained  in  the  fourth  section  of  the 

said  Act  of  the  sixth  year  of  King  George  the  Fourth),  and  shall 
likewise  be  subject  to  the  government  anl  regulations  of  the  Trinity 
House,  and  to  all  byelaws,  rules,  orders,  or  ordinances  duly  issued  by 
it  for  the  purpose  of  insuring  the  good  conduct  and  constant 
attendance  of  pilots  upon  their  duty,  and  to  such  penalties  as  may 
be  duly  annexed  to  the  breach  of  the  said  regulations,  byelaws,  rules, 
orders,  or  ordinances,  in  the  same  manner  and  to  the  same  extent 
in  and  to  which  pilots  licensed  by  the  said  Trinity  House  are  subject 
thereto. 

V.  All  pilots  licensed  before  this  Act  comes  into  operation  by  the  Present  Trinity 
said  Trinity  House  to  pilot  any  vessels  upon  the  rivers  Thames'  and  piiouhips  in™* 
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wards  within  the 
limits  of  their 
licences. 


Power  to  the 
Trinity  House  to 
make  regulations 
for  a  constant 
supply  of  pilots 
at  Dungeness. 


Vessels  coming 
past  Dungeness, 
not  having  a 
pilot  already  on 
board,  to  take 
the  first  qualified 
pilot  who  offers. 


Penalty  on 
masters  failing 
to  display  the 
usual  signal  for  a 
pilot. 


Kates  to  be 
demanded  for 
duties  hitherto 
performed  by 
Cinque  Port 
pilots. 


Medway,  or  from  London  bridge  to  the  Downs,  or  from  the  Isle  of 
Wig-lit  to  London  bridge,  shall  be  authorized  to  pilot  the  like  vessels 
from  or  by  Dungeness  up  the  rivers  Thames  and  Medway,  and  from 
the  south  buoy  of  the  Brake  to  the  westward  to  the  end  of  the  Owers, 
or  within  such  or  so  much  of  the  said  limits  as  under  their  present 
licences  they  might  act  within  in  piloting  such  vessels  down  the  said 
rivers  or  outwards  or  to  the  westward  :  Provided  always,  that  nothing 
herein  contained  shall  be  deemed  to  confer  any  privilege  of  piloting 
above  Gravesend  and  Stangate  Creek  respectively  upon  any  pilots 
by  whatever  authority  they  may  be  licensed,  except  with  the  concur- 
rence of  the  Trinity  House  in  the  case  of  each  pilot. 

VI.  A  sufficient  number  of  duly  qualified  pilots  shall  always  be 
ready  to  take  charge  of  vessels  coming  from   the  westward'  past 
Dungeness  ;  and  the  Trinity  House  shall  make  such  regulations  with 
respect  to  the  body  of  pilots  under  its  control  as  may  be  necessary  in 
order  to  provide  for  an  unintermitted  supply  of  pilots  for  such  vessels, 
and  to  insure  their  constant  attendance  upon  and  due  performance  of 
their  duty,  both  by  night  and  day,  whether  by  cruizing  between  the 
South  Foreland  and  Dungeness,  or  by  going  off  from  shore  upon 
signals  made  for  the  purpose,  or  by  both  of  such  means,  or  by  any 
other  means,  and  whether  in  rotation  or  otherwise,  as  the  said  Trinity 
House  may  think  fit ;  and  if  any  pilots  affected  by  the  said  regula- 
tions, or  any  masters  or  owners  or  insurers  of  ships,  being  not  less 
than  six  in  number,  consider  themselves  aggrieved  by  such  regu- 
lations, or  \)j  any  defect  or  omission  therein,  they  may  appeal  to 
her  Majesty'in  council,  and  her  Majesty  in  council  may  thereupon 
revoke  or  alter  any  of  such  regulations,   or  may  make  additions 
thereto  in  such  manner  as,  having  regard  to  the  object  of  this  enact- 
ment and  to  the  interest  of  the  persons  concerned,  may  appear  to  be 
just  and  expedient,  and  every  order  so  made  shall  be  conclusive  in 
the  matter. 

VII.  Every  master  or  other  person  in   command  of  any  vessel 
coming  from  the  westward  and  bound  to  any  place  in  the  rivers 
Thames  and  Medway  (unless  she  has  a  duly  qualified  pilot  on  board 
or  is  exempted  from  compulsory  pilotage),  shall,  on  the  arrival  of 
such  vessel  off  Dungeness.  and  thenceforth  until  she  has  passed  the 
south  buoy  of  the  Brake,  or  a  line  to  be  drawn  from  Sandown  Castle 
to  the  said  buoy,  or  until  a  duly  qualified  pilot  has  come  on  board, 
display  and  keep  flying  the  usual  signal  for  a  pilot ;  and  if  any  pilot 
duly  qualified  for  'the  passage  to  be  made  by  such  vessel  is  within 
hail,  or  is  approaching  and  within  half  a  mile,  and  has  the  proper 
distinguishing  flag  flying  in  his  boat,  such  master  or  other  person  as 
aforesaid  shall,  by  heaving-to  in  proper  time  or  shortening'  sail,  or  by 
any  practicable  means  consistent  with  the  safety  of  his  vessel,  facili- 
tate such  pilot  getting  on  board,  and  shall  give  the  charge  of  piloting 
his  vessel  to  such  pilot ;  or  if  there  are  two  or  more  of  such  pilots 
offering  at  the  same  time,  to  such  one  of  them  as  may  according  to 
the  regulations  for  the  time  being  in  force  be  entitled  or  required  to 
take  such  charge ;  and  if  any  such  master  or  other  person  as  afore- 
said fails  to  display  or  keep  flying  the  usual  signal  for  a  pilot  in 
manner    herein-before    required,    or  to    facilitate    any   such    duly 
qualified  pilot  as  aforesaid  getting  on  board  as  herein-before  required, 
or  to  give  the  charge  of  piloting  his  vessel  to  such  pilot  as  herein- 
before mentioned  in    that  behalf,   he   shall  forfeit   double   the  sum 
which  might  have  been  demanded  for  the  pilotage  of  his  vessel,  such 
sum  to  be  paid  to  the  Trinity  House,  and  to  be  recoverable  in  the 
same  manner  in  which  forfeitures  are  recoverable  under  the  said  Act 
of  the  sixth  year  of  the  reign  of  King  George  the  Fourth. 

VIII.  Until  any  such  alteration  as  herein-after   provided  for  be 
made,  the  rates  and  prices  to  be  demanded  and  received  by  all  pilots 
performing  the  duties  hitherto  performed  by  Cinque  Port  pilots  shall 
be  such  rates  and  prices  as  have  immediately  before  this  Act  conies 
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into  operation  been  lawfully  demanded  and  received  by  such  last- 
mentioned  pilots;  and  it  shall  be  lawful  for  the  said  Trinity  House 
to  increase,  reduce,  alter,  or  modify  all  or  any  of  the  said  rates  or 
prices,  or  to  substitute  other  rates  or  prices  in  lieu  thereof,  with 
the  same  consent,  in  the  same  manner,  and  subject  to  the  same 
conditions  with,  in,  and  subject  to  which  the  Trinity  House  is 
empowered  to  increase,  reduce,  alter,  and  modify  the  rates  and  prices 
to  be  demanded  and  received  by  pilots  licensed  by  it,  or  to  substitute 
other  rates  and  prices  in  lieu  of  such  last-mentioned  rates  and 
prices,  but  so  that  in  no  case  shall  any  higher  rate  be  imposed  or 
demanded  than  might  have  been  imposed  or  demanded  if  this  Act 
had  not  passed. 

IX.  All  rates   and  prices  which  may  be  lawfully  demanded  or  Existing  cinque 
received  by  the  said  Cinque  Port  pilots  licensed  before  this  Act  comes  J^rt  Jjjjj to 
into   operation,  or  by  any  other  pilots   licensed    by   or   under    the  ^medTeTfor  the 
government  of  the  Trinity  House,  shall  be  recoverable  in  the  same  recovery  of  rates 
manner  in  which  rates  and  prices  lawfully  demanded  or  received  by  JI^""17  House 
pilots  licensed  by  the  Trinity  House  under  the  said  Act  of  the  sixth 

year  of  King1  George  the  Fourth  are  by  that  Act  made  recoverable  ;  Rates  on  foreign 
and  all  rates  or  prices  which  may  be  lawfully  demanded  or  received  ^St  ofar?c£g 
by  any  pilots  under  the  government  of  the  said  Trinity  House  for  protity  tnatiw, 
the   pilotage  of  foreign    vessels,   the    owners,   masters,   agents,   or 
consignees  of  which  claim,  by  virtue  of  any  treaty  of  reciprocity, 
to  be  entitled  to  the  privileges  of  British  vessels,  shall  be  recoverable 
from  the  same  persons,  in  the  same  manner,  and  subject  to  the  same 
conditions  from  whom  and  in   and   subject  to  which  pilotage  rates 
on  British  vessels  are  recoverable  under  the  forty-fourth  and  forty- 
fifth  sections  of  the  said  Act. 

X.  All  property  of  every  kind,  whether  real  or  personal,  which  Property  of 
may  belong  to  or  be  held  by  the  court  of  Loadmanage  or  the  said  p^t^iot^toll0 
society  of  Cinque  Port  Pilots,  or  any  branch  thereof,  or  any  officer  transferred  to 
of  the  said   society,  or  any  other  person   as   trustee  for  the  said  Trinity  House, 
society,  or  any  branch  thereof,  or  which  may  be  legally  applicable 

for  the  benen't  of  the  said  society  or  of  the  members  thereof,  or  for 
any  purposes  connected  with  pilotage  (including  a  piece  of  land  near 
Dover  which  was  by  indentures  of  lease  and  release,  dated  respec- 
tively the  sixteenth  and  seventeenth  days  of  August  one  thousand 
seven  hundred  and  twenty-six,  conveyed  to  trustees  therein  named, 
upon  certain  trusts,  for  the  poor  of  the  Trinity  House  of  Dover), 
shall,  upon  the  passing  of  this  Act,  belong  to  and  become  vested  in 
the  Trinity  House  of  Deptford  Strond ;  and  the  said  Trinity  House 
shall  have  power  to  sell  the  same  or  any  part  thereof  as  occasion 
may  require,  and  to  give  full  discharges  for  the  purchase  money 
of  any  part  thereof  which  may  be  sold;  and  all  monies  which  tf  cSfl^port 
this  Act  had  not  passed  would  have  been  paid  for  any  purpose  pliotsVund  to  be 
connected  with  the  relief  or  benen't  of  Cinque  Port  pilots,  their  made  henceforth 
appointees,  widows,  or  issue,  either  in  respect  of  surplus  duties  on  HouseT"1"*7 
foreign  vessels,  or  by  way  of  fees  or  contributions  from  Cinque 
Port  pilots  licensed  before  this  Act  comes  into  operation,  and  all 
sums  which  would  if  this  Act  had  not  passed  been  payable  by  such 
pilots  as  Trinity  money  or  clerks'  fees,  and  all  penalties  or  fines 
payable  by  or  in  respect  of  such  pilots,  shall,  save  as  such  contribu- 
tions, Trinity  money,  or  clerks  fees  may  be  varied  or  remitted  under 
the  regulations  to  be  made  and  approved  as  herein-after  men- 
tioned, and  save  also  such  of  the  said  contributions  as  may  cease 
by  reason  of  any  such  purchases  or  commutations  of  claims  as  herein- 
after provided  for,  be  paid  to  the  Trinity  House,  and  the  said  pro- 
perty and  monies  shall  be  carried  to  and  form  part  of  the  pilotage 
funds  of  the  Trinity  House. 

XI.  The  said  Trinity  House  shall,  out  of  their  said  pilotage  fund,  Trinity  House  to 
pay  all  debts,   if  any",  lawfully  arid  properly  incurred  by  the  said  ^le^cUi 
court  of  Loadmanage  before  this  Act  comes  into  operation,  and  also  of  persons  no 
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receipt  of  relief, 
and  of  existing 
Cinque  Port 
pilots. 


Trinity  House 
may  enable 
existing  Cinque 
Port  pilots  to 
purchase  an 
interest  in  the 
Trinity  House 
Pilots  Fund. 


As  to  charges  on 
Trinity  House 
Pilotage  Fund, 
and  its  future 
management. 


such  compensation  or  superannuation  allowances  (if  any)  as  the 
Board  of  Trade  may  in  its  discretion  allow  to  any  persons  now  in 
the  employ  or  service  of  the  court  of  Loadmanage,  or  of  the  lord 
warden  of  the  Cinque  Ports,  or  of  the  Society  of  Cinque  Port 
Pilots,  who  may  be  deprived  of  salaries  or  emoluments  by  reason  of 
the  passing1  of  this  Act,  so  that  no  such  compensation  or  super- 
annuation allowance  shall  exceed  the  proportion  of  salary  or  emolu- 
ments which  might  be  granted  under  similar  circumstances  to  a 
person  in  the  public  civil  service  under  the  Act  of  the  fourth  and 
fifth  years  of  King-  William  the  Fourth,  chapter  twenty-four ;  and 
may  in  the  next  place,  subject  to  the  regulations  to  be  made  and 
approved  as  herein-after  mentioned,  either  purchase  out  of  the  said 
funds  the  claims  of  all  or  any  of  the  persons  who,  but  for  the 
passing  of  this  Act,  would  have  been  in  the  receipt  of  pensions  or 
other  relief  either  out  of  the  said  Cinque  Port  Pilots  Fund,  or  under 
any  byelaws  of  the  said  society  now  in  force,  or  who  have  already 
paid  widows  dues,  or  have  otherwise  contributed  to  the  relief  of 
superannuated  Cinque  Port  pilots,  or  of  the  widows,  appointees,  or 
issue  of  Cinque  Port  pilots,  such  purchases  to  be  made  upon  such 
terms  as  may  be  determined  by  the  said  regulations,  or  may,  subject 
as  aforesaid,  continue  to  pay  out  of  the  said" funds,  pensions,  or  other 
relief  to  all  or  any  of  the  persons  who  might  if  this  Act  had  not 
passed  have  received  the  same  out  of  the  said  funds,  or  under  any 
byelaws  of  the  said  society  now  in  force,  such  pensions  or  other  relief 
to  be  of  such  amount  as 'may  be  determined  by  the  said  regulations 
to  be  made  and  approved  as  herein-after  mentioned ;  and  the  Trinity 
House  may,  subject  to  such  regulations,  make  arrangements  for 
enabling  any  person  who,  but  for  the  passing  of  this  Act,  would  be 
entitled  to  a  pension  or  other  relief  under  the  byelaws  of  the  said 
Society  of  Cinque  Port  Pilots  now  in  force,  or  any  Cinque  Port  pilot 
licensed  before  this  Act  comes  into  operation,  to  purchase  an  interest 
in  the  said  Trinity  House  Pilots  Fund ;  and  the  terms  of  such  pur- 
chase, including  the  amount  and  nature  of  such  interest,  and  the  con- 
sideration payable  for  the  same,  shall  be  determined  by  such  regula- 
tions as  aforesaid ;  and  every  Cinque  Port  pilot  who  chooses  to  make 
such  purchase  shall  thereafter  pay  to  the  said  Trinity  House  the 
same  contributions,  whether  by  way  of  poundage  or  otherwise, 
as  are  for  the  time  being  payable  by  pilots  licensed  by  the  Trinity 
House. 

XII.  The  said  Trinity  House  shall  also  out  of  their  said  pilotage 
funds  pay  all  such  superannuation  allowances  or  other  relief  to 
pilots  licensed  by  them  before  this  Act  comes  into  operation,  or 
to  the  widows  and  children  of  such  pilots,  as  might  have  been 
payable  by  the  said  Trinity  House  if  this  Act  had  not  passed  ;  and, 
subject  to  the  charges  aforesaid,  the  said  Trinity  House  Pilots  Fund 
shall  be  chargeable  in  the  first  instance  with  such  expenses  as  the 
said  Trinity  House  may  duly  incur  in  the  performance  of  its  duties 
in  respect  of  pilots  and  pilotage,  so  nevertheless  that  no  superannua- 
tion allowance  to  any  person  in  the  employ  of  the  said  Trinity  House 
which  is  included  in  such  expences  shall  exceed  the  proportion  of 
his  salary,  which  might  be  granted  under  similar  circumstances  to  a 
person  in  the  public  civil  service  under  the  Act  of  the  fourth  and  fifth 
years  of  King  William  the  Fourth,  chapter  twenty-four,  or  under  any 
other  Act  for  regulating  such  superannuation  allowances  for  the  time 
being  in  force ;  and,  subject  thereto,  the  said  Trinity  House  Pilots 
Fund  shall  be  administered  by  the  said  Trinity  House  for  the  benefit 
of  such  pilots  licensed  by  the  said  Trinity*  House  after  this  Act 
comes  into  operation  as  are  incapacitated  for  the  performance  of  their 
duty  by  reason  of  age,  infirmity,  or  accident,  and  of  the  widows  and 
children  of  pilots  so  licensed,  or  of  such  incapacitated  pilots  only, 
upon  such  conditions  and  under  such  regulations  as  the  said  Trinity 
House,  with  the  consent  of  the  Board  of  Trade,  may  think  fit  to 
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adopt ;  and  if  it  appears  to  the  said  Trinity  House  that  the  contribu- 
tions for  the  time  being  payable  to  the  said  Trinity  House  Pilots 
Fund  are  insufficient  to  enable  thf-m  to  grant  allowances  of  proper 
and  adequate  amount,  it  shall  be  lawful  for  the  said  Trinity  House, 
with  such  consent  and  subject  to  such  regulations  as  aforesaid, 
from  time  to  time  to  increase  and  alter  the  amount  of  the  annual 
contribution,  or  of  the  poundage  upon  the  sums  earned  by  pilots, 
which  under  the  fourth  section  of  the  said  Act  of  the  sixth  year  of 
the  reign  of  King  George  the  Fourth,  chapter  one  hundred  and 
twenty-live,  pilots  licensed  by  the  said  Trinity  House  are  required  to 
pay  to  the  said  pilotage  fund. 

XIII.  And  whereas  it  is  intended  that  Cinque  Port  pilots  licensed  BecHai  of  prin- 
before  this  Act  comes  into  operation,  their  widows  and  appointees,  JXchciSms  of 
shall,  as  a  body,  receive,  under  the  provisions  herein-before  con-  Cinque  Port 
tained,  benefits  'equal   in  amount  to  the  benefits  which  they  might  Jg{jJJ£re  to  ** 
lawfully  and  properly  have  received  out  of  the  several  funds  and 
payments  so  transferred  to  the  Trinity  House  as  aforesaid  if  this  Act 
had  not  passed :  and  whereas  it  has  been  estimated  that  the  funds 
and  payments  so  transferred,  including  the  principal  as  well  as  the 
interest  of  the  said  funds,  would,  if  duly  applied,  be  sufficient  to 
carry   the   said   intention   into   effect;    but   in   consequence   of  the 
numerous  contingencies  involved  it  is  impossible  to  calculate  with 
certainty  the  amount  which  will  be  necessary  for  that  purpose,  or 
to  determine  with  precision  the  manner  in  which  such  amount  shall 
be  applied,  and  it  is  therefore  expedient  that  all  due  claims  of  the 
said  Cinque  Port  pilots,  their  widows,  appointees,  and  issue,  should 
be  provided  for  by  the    said  Trinity   House   out    of  their  general 
pilotage   fund   as   herein-before  provided,    and    that   the   Board  of 
Trade  and  the  Trinity  House  should  be  intrusted  with  such  powers 
as  are  necessary  for  settling  the  said  claims,  and  for  carrying  into 
effect  the  provisions  herein-before  contained  in  respect  thereof :  be  Trinity  House, 
it  enacted,  that  for  the  purpose  of  carrying  the  said  intention  and  with  consent  of 
provisions  into  effect  the  said  Trinity  House  may,  with  the  approval  may'm^kl^egu'- 
of  the  Board  of  Trade,  from   time   to    time   make  regulations  for  lations  for  set- 
altering  and  determining  the  payments  and  contributions  to  be  made  H1^1^6  above 
by  Cinque  Port  pilots  licensed  before  this  Act  comes  into  operation,  ° ' 
and  for  settling,  purchasing,  and  commuting  the  claims  of  persons 
now  in  receipt  of  relief  from  the  said  Cinque  Port  Pilots  Fund,  and 
of  the  said  Cinque  Port  pilots  licensed  before  this  Act  conies  into 
operation,  their  widows,  appointees,  and  issue,  and  for  determining 
the  terms  and  conditions  on  which  such  settlement  is  to  be  made, 
and  in  framing   such  regulations  due  regard  shall  be  had  to   the 
intention  herein-before  expressed;  and  the  said  Trinity  House  may 
also,   with   such    consent   as    aforesaid,  from   time    to   time   make 
regulations  for  the  future  management  of  the  Trinity  House  Pilots 
Fund,  and  also  for  the  management  and  maintenance  of  any  pilot 
boats  or  cutters  belonging  to  the  said  Cinque  Port  pilots,  or  to  any 
pilots  for  the  time  being  under  the  government  of  the  said  Trinity 
House,  and  for  the  distribution  of  the  earnings  (if  any)  of  such  boats 
or  cutters,  and  for  the  succession  to,  purchase  of,  or  transfer  of  any 
interest  therein  ;  and  all  such  regulations,  after  being  approved  of  by 
the  Board  of  Trade,  shall  be  binding  upon  all  parties. 

XIV.  And  whereas  by  the  Act  of  the  thirteenth  year  of  the  reign       Licensing 
of  her  present  Majesty  J  chapter  eighty-eight,  provision  was  made     Masters  and 
for  enabling  a  master  or  mate  to  pilot  his  own  vessel  without  the  ate*' 

assistance  of  a  licensed  pilot  upon  his  passing  an  examination  before  Power  to  the 
or    under  the   direction    of  the    proper   pilotage    authorities,    and  ^exlm'iiwTand 
obtaining  a  certificate  as  therein  mentioned,  but  the  institution  of  grant  pilotage 
such  examination  was   left  to   the  option  of  the   said  authorities  :  certificates  to 
and  whereas  it  is  expedient  to   extend  and  amend  the  provisions  materorfthe 
of  the   said  Act :    be  it  enacted,  that    if    upon    complaint   to    the  pilotage  au- 
Board  of  Trade  it  appear  to  such  board  that  any  such  authority 
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Fees  to  be  paid 
upon  such  li- 
cences and  the 
renewals  thereof. 


Power  to  with- 
draw certificates. 


Returns 
and  Accounts. 

Pilots  to  make 
returns  of  their 
earnings  to  the 
bodies  by  whom 
they  are  licensed. 


as  aforesaid  have  without  reasonable  cause  refused  or  neglected  to 
examine  any  master  or  mate  who  has  applied  to  them  for  the  pur- 
pose, or  after  he  has  passed  have  without  reasonable  cause  refused  or 
neglected  to  grant  him  a  certificate,  or  that  the  examination  of  any 
such  master  or  mate  has  been  unfairly  or  improperly  conducted,  or 
that  any  terms  imposed  or  sought  to  be  imposed  by  such  authority 
are  unfair  or  improper,  the  Board  of  Trade  may,  if  in  their  judgment 
the  circumstances  appear  to  require  it,  appoint  persons  to  examine 
such  master  or  mate,  and  if  he  be  found  tit  to  pilot  his  vessel  within 
the  limits  for  which  he  is  examined,  may  grant  him  a  certificate 
setting  forth  the  limits  and  the  vessel  for  which  he  is  certified,  upon 
such  terms  and  conditions,  and  subject  to  such  regulations,  as  such 
board  may  think  fit ;  and  such  certificate  shall  be  in  force  for  one 
year,  and  maybe  renewed  from  year  to  year  either  by  the  said  autho- 
rities in  the  manner  and  upon  the  terms  in  the  said  Act  mentioned, 
or  by  the  Board  of  Trade,  if  such  board  so  think  fit,  such  renewal  to 
be  indorsed  on  the  said  certificate  either  by  such  person  as  the  board 
of  trade  mav  appoint  for  the  purpose,  or  in  the  manner  by  the  said 
Act  provided  as  to  the  certificates  therein  mentioned  ;  and  all  certifi- 
cates granted  under  this  Act  shall  have  the  same  effect  as  certificates 
granted  under  the  said  last -recited  Act. 

XV.  All  masters  or  mates  to  or  for  whom  any  such  certificates 
as  aforesaid  are  granted  or  renewed  by  any  pilotage  authority  shall 
pay  to  such  authority,  or  as  it  may  direct,  such  fees  upon  their 
respective  certificates  and  upon  the  renewals  thereof  as  may  from 
time  to  time  be  fixed  for  that  purpose  by  the  said  authority,  with  the 
consent  of  her  Majesty  in  Council ;  and  all  masters  and  mates  to  or  for 
whom  any  such  certificates  are  granted  or  renewed  by  the  Board  of 
Trade  shall  pay  to  such  board,  or  as  it  may  direct,  such  fees  upon 
their  certificates  and  upon  the  renewals  thereof  as  may  be  fixed  by 
such  board,  so  nevertheless  that  in  the  case  of  certificates  granted  or 
renewed  by  the  Board  of  Trade  such  fees  shall  in  no  case  be  less 
than  the  fees  payable  by  the  pilots  in  the  same  district  upon  their 
licences  and  the  renewal  thereof;  and  such  fees  shall  in  the  case 
of  certificates  and  renewals  granted  by  pilotage  authorities  be  appli- 
cable either  to  paying  the  expense  of  the  examinations,  or  any  other 
general  expenses  connected  with  pilotage  incurred  by  such  autho- 
rities, or  to  the  Pilots  Superannuation  Fund  (if  any),  or  otherwise 
for  the  benefit  of  the  pilots  licensed  by  such  authorities,  as  such 
authorities  may  think  fit ;  and  such  fees  shall,  in  the  case  of  certi- 
ficates granted  or  renewed  by  the  Board  of  Trade  be  applicable  to 
the  expense  of  the  examinations,  and  the  surplus  (if  any)  shall  be 
applied  for  the  benefit  of  the  pilots  of  the  port  or  district  in  such 
manner  as  such  board  may  think  fit. 

XVI.  If  at  any  time  it  appears  to  the  Board  of  Trade  or  to  any 
pilotage  authority  that  any  master  or  mate  to  whom  a  certificate 
has  been  granted  by  such  board  or  authority  under  the  provisions 
of  the  said  last-mentioned  Act  or  of  this  Act  has  been  guilty  of 
misconduct,  or  has  shown  himself  incompetent  to  pilot  his  vessel, 
such  board  or  such  authority  (as  the  case  may  be)  may  thereupon 
withdraw  his  certificate,  and  such  certificate  shall  thenceforth  cease 
to  be  of  any  effect  whatever. 

XVII.  And  whereas  it  is  expedient  to  make  provision  for  ascer- 
taining and  making  public  the  amount  of  pilotage  rates  levied  on 
shipping,  with  other  particulars  relating  to  pilotage  :  be  it  enacted, 
that  every  person  duly  authorized  or  licensed  to  act  as  a  pilot  shall, 
before  the  thirty-first '  day  of  January  in  each  year,   give  to  the 
pilotage  authority  by  whom  he  is  so  authorized  or  licensed  a  full 
account  of  all  sums  of  money  earned  by  him  as  a  pilot  in  the  course 
of  the  preceding  year,  with  the  names  and  descriptions  of  the  vessels 
in  respect  of  which,  and  a  statement  of  the  services  by  means  of 
which,  the  same  have  been  earned  ;  and  if  any  such  pilot  upon  being 
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applied  to  for  such  account  fail  to  deliver  the  same  within  one  month 
after  such  application,  the  pilotage  authority  by  whom  he  has  been 
licensed  or  authorized  is  hereby  empowered  and  required  to  with- 
draw his  licence,  or  to  deprive  him  of  his  authority  to  act  as  pilot, 
until  the  said  account  is  delivered. 

XVIII.  Every  pilotage  authority  shall  deliver  periodically  to  the  pilotage  au- 
Board  of  Trade,  in  such  form  and  at  such  times  as  it  may  require,  thorities  to  made 
returns  of  the  following  particulars  with  regard  to  pilotage  within  fS  Board™/0 
the  port  or  district  under  the  jurisdiction  of  such  authority  ;  that  is  Trade  of  various 

to  say  particulars  con- 

All  byelaws,  regulations,  orders,  or  ordinances  relating  to  pilots  pilotage. 

or  pilotage  for  the  time  being  in  force  : 

The  names  and  ages  of  all  pilots  or  apprentices  licensed  or 
authorized  to  act  by  such  authority,  and  of  all  pilots  or  ap- 
prentices acting  either  mediately  or  immediately  under  such 
authority,  whether  so  licensed  or  authorized  or  not : 
The  service  for  which  each  pilot  or  apprentice  is  licensed  : 
The  rates  of  pilotage  for  the  time  being  in  force,  including 
therein  the  rates  and  descriptions  of  all  charges  upon  shipping 
made  for  or  in  respect  of  pilots  or  pilotage  : 
The  total  amount  received  for  pilotage,  distinguishing  the 
several  amounts  received  from  British  vessels  and  from  foreign 
vessels  respectively,  and  the  several  amounts  received  in 
respect  of  different  classes  of  vessels  paying  different  rates  of 
pilotage,  according  to  the  scale  of  such  rates  for  the  time 
being  in  force,  and  the  several  amounts  received  for  the  several 
classes  of  service  rendered  by  pilots ;  and  also  the  amount 
paid  by  such  vessels  (if  any)  as  have  before  reaching  the  limits 
of  pilotage  water  if  outward-bound,  or  their  port  of  destination 
if  inward-bound,  to  take  or  pay  for  two  or  more  pilots, 
whether  licensed  by  the  same  or  by  different  pilotage  autho- 
rities ;  together  with  the  numbers  of  the  vessels  of  each  of  the 
several  classes  paying  such  several  amounts  as  aforesaid : 
The  receipt  and  expenditure  of  all  monies  received  by  or  on 
behalf  of  such  authority,  or  by  or  on  behalf  of  any  sub- 
commissioners  appointed  by  them,  in  respect  of  pilots  or 
pilotage  : 

And  shall  allow  the  Board  of  Trade,  or  any  persons  appointed  by 
such  board  for  the  purpose,  to  inspect  any  books  or  documents  in 
its  or  their  possession  relating  to  the  several  matters  herein-before 
required  to  be  returned  to  the  Board  of  Trade. 

XIX.  If  any  such  pilotage  authorities  as  aforesaid  (other  than  if  any  of  the 
the  said  Trinity  House  or  Sub-Commissioners  of  Pilotage  appointed  SJi^gfJeto? 
by  it)  fail  to  deliver  to  the  Board  of  Trade  the  periodical  returns  required  returns, 
herein-before  required  within  one  year  of  such  time   as  may  be  ^he^i 
fixed  by  that  board  for  the  purpose,  or  if  any  of  such  authorities  au 
do  not  allow  the  said  board,   or  any  persons    who   may  be    ap-  the  power  of 
pointed  by  it  for  the  purpose,  to  inspect  any  books  or  documents  SSi^"^ 
in  their  possession  relating  to  the  matters  herein-before  required  Trinity  House. 
to  be  returned  by  them,  it  shall  be  lawful  for  her   Majesty,  by 
and  with  the  advice  of  her  Privy  Council,  to  direct  that  all  the 
rights  and  powers  of  such  authorities  in  respect  of  pilotage  shall 
cease  or  be    suspended   during  such    time    as    her  Majesty  may 
direct ;  and   thereupon  the  said  Trinity  House  shall  thereafter  or 
during  such  time  as  such  suspension  may  continue  have  and  exercise 
the  same  powers  of  appointing  Sub-Commissioners  of  pilotage  and 
of  licensing  pilots,  and  of  establishing  and  altering  rates  of  pilotage, 
within  the  district  within  which  the  authority  so  making  default  has 
previously  appointed  or  licensed  pilots,  as  the  said  Trinity  House  is 
by  the  said  Act  of  the  sixth  year  of  the  reign  of  King  George  the 
Fourth,  chapter  one  hundred  and  twenty-five,  authorized  to  exercise 
in  all  ports  or  places  in  England  for  which  no  paiticular  provision 
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Such  returns  to 
be  laid  before 
Parliament. 

Power  to  make 
Alterations. 

Power  to  pilotage 
authorities,  with 
consent  of  her 
Majesty  to  do 
the  following 
things : 

To  fix  and  alter 
qualifications  of 
pilots : 


To  make  and 
alter  regulations 
for  the  govern- 
ment of  pilots, 
and  of  certificated 
masters  and 
mates. 


To  niter  and 
reduce  rates  of 
pilotage  : 


To  make  and 
extend  ex- 
emptions from 
compulsory 
pilotage : 


To  arrange  the 
limits  of  pilotage 
districts. 


Appendix. 

is  made  by  any  Act  of  Parliament  or  charf  er  for  the  appointment  of 
pilots,  and  shall  also  during1  such  time  as  aforesaid  have  and 
exercise  the  same  rights,  title,  and  powers  to  and  in  respect  of  any 
pilotage  funds  or  other  pilotage  property  which  the  said  pilotage 
authorities  would  or  might  have  had  or  exercised  if  not  so  suspended 
as  aforesaid 

XX.  The  Board  of  Trade  shall,  without  delay,  cause  the  several 
returns  herein-before  required  to  be  made  to  such  board  to  be  laid 
before  both  Houses  of  Parliament. 

XXI.  And  whereas  it  is  expedient  to  give  facilities  for  amending 
the  system  of  pilotage,  and  for  reducing  or  otherwise  altering  the 
rates  payable  in  respect  thereof:  be  it  enacted,  that  it  shall  be  lawful 
for  every  pilotage  authority,  by  regulation  or  byelaw  made  with  the 
consent  of  her  Majesty  in  Council,  from  time- to  time  to  do  all  or  any 
of  the  following  things  in  relation  to  pilots  and  pilotage  within  their 
respective  districts,  viz. 

To  determine  the  qualifications  to  be  required  from  persons  applying 
to  be  licensed  as  pilots,  whether  in  respect  of  their  age,  skill,  time 
of  service,  character,  or  otherwise,  and  from  time  to  time  to  alter 
any  regulations  for  the  time  being  in  force  with  respect  to  such 
qualifications  : 

To  make  and  from  time  to  time  to  alter  regulations  for  the 
government  of  the  pilots  licensed  by  them,  and  for  insuring  the  good 
conduct  of  such  pilots,  and  their  constant  attendance  on  and  effectual 
performance  of  their  duty  either  at  sea  or  on  shore,  and  for  licensing 
and  regulating  pilot  boats ;  and  to  make,  and  from  time  to  time  to 
alter,  the  terms,  conditions,  and  regulations  upon  which  such  certi- 
ficates as  herein-before  mentioned  are  granted  by  such  pilotage 
authority  to  masters  and  mates ;  and  for  punishing  any  breach  of 
such  regulations  as  aforesaid  committed  by  such  pilots  or  by  such 
masters  and  mates  by  the  withdrawal  or  suspension  of  their  licences 
or  certificates,  as  the  case  may  be,  or  by  the  infliction  of  penalties,  to 
be  recoverable  summarily  before  two  justices,  so  that  no  such  penalty 
be  made  to  exceed  the  sum  of  twenty  pounds,  and  so  that  every 
such  penalty  be  capable  of  reduction  at  the  discretion  of  the  justices 
by  whom  the  same  is  inflicted  : 

To  fix  and  from  time  to  time  to  alter  the  rates  and  prices  or  other 
remuneration  to  be  demanded  and  received  by  pilots  licensed  by  such 
authority,  or  to  substitute  other  rates  and  prices  in  lieu  of  those  for 
the  time  being  demanded  or  received,  or  to  alter  the  mode  of 
remunerating  pilots,  in  such  manner  as  such  authority  may,  with 
such  consent  as  aforesaid,  think  fit,  so  that  no  higher  rates  or  prices 
be  demanded  or  received  from  the  masters  or  owners  of  ships  than 
the  rates  and  prices  which  might,  if  this  Act  had  not  passed,  have 
been  demanded  or  received  : 

To  exempt  the  masters  of  any  ships  or  vessels,  or  of  any  classes  of 
ships  or  vessels,  from  being  compelled  to  employ  pilots,  and  to  annex 
any  terms  or  conditions  to  such  exemptions,  and  from  time  to  time  to 
revoke  and  alter  any  exemptions  so  made,  and  to  revise  and  extend 
any  exemptions  now  existing  by  virtue  of  any  Act  of  Parliament  or 
charter,  upon  such  terms  ami  conditions  and  in  such  manner  as  such 
authority,  with  such  consent  as  aforesaid,  may  think  fit :. 

To  make  such  arrangements  with  anv  other  pilotage  authority  in 
the  same  or  any  neighbouring  port  or  district  for  altering  the  limits 
of  their  respective  districts,  and  for  extending  the  powers  of  such 
neighbouring  authority  or  the  privileges  of  the  pilots  licensed  by 
such  authority  or  any  of  them  to  all  or  any  parts  of  its  own  district, 
or  for  limiting  its  own  powers  or  the  privileges  of  its  own  pilots  or 
any  of  them,  or  for  sharing1  the  said  last-mentioned  powers  and  privi- 
leges with  the  said  other  authority  and  the  pilots  licensed  by 
it,  as  may  appear  to  such  pilotage  authorities  to  be  desirable 
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for  the  purpose  of  facilitating  navigation,  or  of  reducing  charges 
on  shipping. 

And  eveiy  regulation  or  byelaw  duly  made  by  any  pilotage  authority 
in  exercise  of  the  powers  hereby  given  to  it,  and  with  such  consent  as 
aforesaid,  shall  be  valid  and  effectual,  notwithstanding  any  Act  of 
Parliament,  rule,  law,  or  custom  to  the  contrary. 

XXII.  In    ports,  places,  or  districts  for  which  no   sub-commis-  No  new  sub- 
eioners  of    pilotage  have  hitherto   been   appointed,   no  such   sub-  commissioners  to 
commissioners  shall  hereafter  be  appointed  without  the  consent  of  her  an^nTpTiSt'ge 
Majesty  in  council,  and  no  pilotage  district  under  the  jurisdiction  of  district  to  beex- 
any   sub-commissioners   of  pilotage    shall    hereafter    be    extended  If  "d™d^w!t!Joul 

.•  r  o  ner  Majesty  s 

Without  SUCh  Consent.  consent. 

XXIII.  So  much  of  the  said  Act  of  the  sixth  year  of  King  George  Trinity  House 
the  Fourth,  chapter  one  hundred  and  twenty-five,  as  provides  that  no  regulations  to  be 
byelaws,  rules,  orders,  regulations,  or  ordinances  to  be  made  by  the  Ma'est^iifcouu- 
Trinity  House  as  therein  mentioned  shall  have  force  or  effect  before  cii^fnsfead  o?Uby~ 
they  have  been  examined,  sanctioned,  and  approved  by  the  Chief a  chief  Justice, 
Justice  of  the  Court  of  Queen's  Bench  or  of  the  Common  Pleas,  shall  ""?<£. 6  G>  4' 

be  repealed  ;  and  all  byelaws,  rules,  orders,  regulations,  or  ordinances 
hereafter  made  by  the'  Trinity  House,  in  exercise  of  the  powers  con- 
tained in  the  said  Act  or  in  this  Act,  shall  be  submitted  to  her  Mnjesty 
in  council  for  approval,  and  shall,  if  so  approved,  but  not  otherwise, 
have  the  force  and  effect  of  law. 

XXIV.  Every  order  in  council  made  in   pursuance  of  the  pro-  AH  such  orders 
visions  herein-before  contained  shall  be  laid  before  both  Houses  of  ^Hamenf ef°r<> 
Parliament  as  soon  as  possible  after  the  making  thereof. 

XXV.  This   Act  shall,  so  far  as  the  context  and  subject  matter    Miscciianeou». 
admit,  extend  to  all  ports  and  districts  in  Great  Britain  or  Ireland          -— - 

or  the  Isle  of  Man,  or  in  the  rivers  thereof  respectively,  or  in  the  whSthe0' 

seas  or  channels  adjacent  thereto  respectively,  in  which  *any  masters  Act  is  to  extend. 

of  vessels  are  compelled  by  law   to    employ  pilots,   or  in  which 

any  persons  are  licensed  or  authorized  to  act  as  pilots  by  or  under 

the  authority  of  law,  or  in  which  the  rates  or  prices  to  be  demanded 

or  received  for  pilotage  services  are  fixed  by  law  or  under  authority 

derived  from  law. 

XXVI.  In  the  construction  of  this  Act  the  following  words  and  interpretation  of 
expressions  in  this  Act  shall  have  the  meanings  hereby  assigned  to  terms- 
them,  if  not  inconsistent  with  the  context  or  subject  matter  j  that  is 

to  say, 

The  expression  "  Board  of  Trade"  shall  mean  the  committee  of 
privy  council  appointed  for  the  consideration  of  matters 
relating  to  trade  and  foreign  plantations  : 

The  word  "  Trinity  House "  shall  mean  the  master,  wardens, 
and  assistants  of  the  guild,  fraternity,  or  brotherhood  of  the 
Most  Glorious  and  Undivided  Trinity  and  of  Saint  Clement 
in  the  parish  of  Deptford  Strond  in  the  county  of  Kent, 
commonly  called  the  Corporation  of  Trinity  House  of  Deptford 
Strond : 

The  expression  "  Pilotage  Authority  "  shall  include  the  said 
Trinity  House,  and  all  other  bodies  or  persons  authorized  to 
appoint  or  license  pilots,  or  to  fix  or  alter  rates  of  pilotage,  or 
to  exercise  any  jurisdiction  in  respect  of  pilotage  : 

The  expression  "  Cinque  Port  Pilots  "  shall  mean  the  pilots  of 
the  society  or  fellowship  of  the  Trinity  House  of  Dover,  Deal, 
and  the  Isle  of  Thanet. 

XXVII.  This  Act  shall  come  into  operation  on  the  first  day  of  Time  of  com  - 
October  one  thousand  eight  hundred  and  fifty-three.  mencement. 

XXVIII.  This  Act  maybe  cited  as  the  "  Pilotage  Law  Amend- short  title, 
ment  Act,  1853." 

XXIX.  No  provision  contained  in  the  first  section  of  an  Act  of  the  proviso  as  to  s  & 
fourth  year  of  the  reign  of  her  present  Majesty,  chapter  sixty-eight,  and  4  vict.  c.os,  s.  i. 
no  order  or  certificate  duly  made  and  issued  by  virtue  thereof,  shall 

cease  or  become  void  by  reason  of  the  passing  of  this  Act. 

3    L 
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Appendix, 


No.  IX. 

"THE   PASSENGERS  ACT,   1855." 
18  &  19  VICT.  c.  119. 

An  Act  to  amend  the  Law  relating  to  the  Carriage  of  Passengers 

by  Sea. 

[14th  August.  1855.] 


Prefatory 
ciautes. 

Commencement 


bilities,  and  ex 
cept  as  to 
an  order  in 
council  dated 
16th  Oct.  1862. 


WHEREAS  it  is  expedient  to  amend  "  The  Passengers  Act,  1852  :"  Be 
it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows  : 

I.  On  the  1st  day  of  October  next,  when  this  Act  shall  commence 
and  come  into  force,  "  The  Passengers  Act,  1852,"  shall  be  repealed, 
onhirActrand  except  so  far  as  the  said  Act  repeals  any  former  Act  or  enactment;  and 
repeal  of  ^rm^r  except  as  to  existing  passage-brokers'  licenses,  which  shall  continue  in 
ex?st6ing?ia-S  °  force  as  mentioned  in  section  sixty-eight  of  this  Act,  and  except  as  to 
any  ship  which  shall  have  cleared  out  from  any  colonial  port  under 
the  said  Act,  and  before  this  Act  shall  have  come  into  operation  in 
such  colony  ;  and  except  so  far  as  may  be  necessary  for  supporting 
or  continuing  any  proceeding  heretofore 'taken  or  hereafter  to  betaken 
upon  any  bond  given  under  the  said  Act,  or  upon  any  other  civil 
process  ;*and  except  as  to  the  recovery  and  application  of  any  penalty 
for  any  offence  committed  against  the  said  Act  before  the  commence- 
ment of  this  Act ;  and  except  also  as  to  an  order  in  council  made  by 
her  Majesty,  with  the  advice  of  her  privy  council,  on  the  sixteenth 
day  of  October,  one  thousand  eight  hundred  and  fifty-two,  in  pur- 
suance of  the  powers  given  by  the  fifty-fifth  section  of  the  said  Act, 
which  said  order  in  council  shall  remain  in  force  until  altered  or 
revoked  by  any  order  in  council  to  be  made  under  the  provisions  of 
this  Act. 

Bhort  title  of  this  n.  In  citing  this  Act  in  other  Acts  of  Parliament,  or  in.  any  iustru- 
legai  proceedings  ment>  document,  or  proceeding,  it  shall  be  sufficient  to  use  the 
reference  to  sec-  expression  "  The  Passengers  Act,  1 855 ;"  and  in  any  process  for 
enforcing  the  remedies  or  penalties  given  or  imposed  by  this  Act,  it 
shall  be  sufficient,  without  specifying  more  particularly  the  cause  of 
complaint  or  offence,  to  refer  by  number,  according  to  the  copies  of 
the  Act  printed  by  the  Queen's  printer,  to  the  section  or  sections 
under  which  the  proceeding  is  taken. 

III.  For  the  purposes  of  this  Act,  the  following  words  and  ex- 
pressions, whenever  they  occur,  shall  respectively  have  the  following 
significations,  if  not  inconsistent  with  the  context  or  subject-matter  ; 
(that  is  to  say,)  words  of  one  number  or  gender  shall  import  both 
numbers  and  all  genders  respectively ;  the  expression  "  Her  Majesty  " 
shall  include  her  heirs  and  successors ;  the  expression  "  Consular 
Officer  "  shall  signify  and  include  her  Majesty's  consul-general,  consul, 
and  vice-consul  ;  the  expression  "  United  Kingdom "  shall  signify 
Great  Britain  and  Ireland,  and  the  islands  of  Guernsey,  Jersey,  Alder- 
ney,  Sark,  Scilly,  and  Man  ;  the  expression  "North  America  "  shall 
signify  and  include  the  Bermudas,  and  all  ports  and  places  on  the 
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eastern  coast  of  the  continent  of  North  America,  or  in  the  islands 
adjacent  or  near  thereto,  or  in  the  Gulf  of  Mexico,  north  of  the  tropic 
of  Cancer ;  the  expression  "  West  Indies  "  shall  signify  the  West  India 
islands,  the  Bahamas,  British  Guiana,  and  Honduras;  the  expression 
"  Governor  "  shall  signify  the  person  who  for  the  time  being-  shall  be 
lawfully  administering-  the  government  of  any  British  colony  in  which 
he  may  be  acting-;  the  expression  "  Statute  Adult"  shall  sig-nify  any 
person  of  the  age  of  twelve  years  or  upwards,  or  two  persons  between 
the  ag-es  of  one  and  twelve  years ;  the  expression  "  Passage  "  shall 
include  all  passages  except  cabin  passages ;  the  expression  "  Passen- 
gers "  shall  include  all  passengers  except  cabin  passengers,  and  except 
labourers  under  indenture  to  the  Hudson's  Bay  Company,  and  their 
families,  conveyed  in  ships  the  property  of  or  chartered  by  the  said 
company,  and  no  persons  shall  be  deemed  cabin  passengers  unless  the 
space  allotted  to  their  exclusive  use  shall  be  in  the  proportion  of  at 
least  thirty-six  clear  superficial  feet  to  each  statute  adult,  nor  unless 
they  shall  be  messed  throughout  the  voyage  at  the  same  table  with 
the  master  or  first  officer  of  the  ship,  nor  unless  the  fare  contracted 
to  be  paid  by  them  respectively  shall  be  in  the  proportion  of  at  least 
thirty  shillings  for  every  week  of  the  length  of  the  voyage  as  com- 
puted under  the  provisions  of  this  Act  for  sailing  vessels  proceeding 
from  the  United  Kingdom  to  any  place  south  of  the  equator,  and  of 
twenty  shillings  for  such  vessels  proceeding  to  any  place  north  of 
the  equator,  nor  unless  they  shall  have  been  furnished  with  a  duly 
signed  contract  ticket  according  to  the  form  in  Schedule  (K.)  of  this 
Act;  the  expression  "  Upper  Passenger  Deck"  shall  signify  and  include 
the  deck  immediately  beneath  the  upper  deck,  or  the  poop  or  round 
house  and  deck  house  when  the  number  of  passengers  and  cabin 
passengers  carried  in  such  poop,  round  house,  or  deck  house  shall 
exceed  one  third  of  the  total  number  of  passengers  which  such  ship 
can  lawfully  carry  on  the  deck  next  below  ;  the  expression  "  Lower 
Passenger  Deck,"  the  deck  next  beneath  the  upper  passenger  deck,  not 
being  an  orlop  deck  ;  the  expression  "  Ship  "  shall  signify  any  descrip- 
tion of  sea-going  vessel,  whether  British  or  foreign ;  the  expression 
"  Passenger  Ship"  shall  signify  every  description  of  such  ship  carrying 
upon  any  voyage  to  which  the  provisions  of  this  Act  shall  extend  more 
than  thirty  passengers,  or  a  greater  number  of  passengers  than  in  the 
proportion  of  one  statute  adult  to  every  fifty  tons  of  the  registered 
tonnage  of  such  ship  if  propelled  by  sails,  or  of  one  statute  adult  to 
every  twenty-five  tons  if  propelled  by  steam ;  the  expression  "  Master" 
shall  signify  the  person  who  shall  be  borne  on  the  ship's  articles  as 
master,  or  who,  other  than  a  pilot,  shall  for  the  time  being  be  in 
charge  or  command  of  any  such  ship  or  passenger  ship ;  and  the 
expression  "  Emigrant  Runner"  shall  signify  every  person  other  than  a 
licensed  passage-broker  or  his  bondjide  salaried  clerk,  who  within  any 
port  or  place  of  shipping,  or  within  five  miles  of  the  outer  boundaries 
thereof,  for  hire  or  reward,  or  the  expectation  thereof,  shall  directly 
or  indirectly  conduct,  solicit,  influence,  or  recommend  any  intending 
emigrant  to  or  on  behalf  of  any  passage-broker,  owner,  charterer,  or 
master  of  a  ship,  lodging  house  or  tavern  or  shop  keeper,  money 
changer,  or  other  dealer  or  chapman,  for  any  purpose  connected  with 
the  preparations  or  arrangements  for  a  passage,  or  shall  give  or  pre- 
tend to  give  to  such  intending  emigrant  any  information  or  assistance 
in  any  way  relating  to  emigration. 

IV.  This  Act  shall  extend  to  every  passenger  ship  proceeding  on  TO  what  vesae's 
any  voyage  from  the  United  Kingdom  to  any  place  out  of  Europe, 
and  not  being  within  the  Mediterranean  Sea,  and  on  every  colonial 
voyage  as  herein-after  described,  and  in  the  particulars  mentioned  or 
referred  to  in  sections  one  hundred,  one  hundred  and  one,  and  one 
hundred  and  two,  to  every  ship  bringing  passengers  into  the  United 
Kingdom  from  any  place  out  of  Europe,  and  not  being  within  the 
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Mediterranean  Sea  ;  but  shall  not  extend  to  any  of  her  Majesty's 
ships  of  war,  nor  to  any  ships  in  the  service  of  the  commissioners  for 
executing-  the  office  of  lord  high  admiral  of  the  United  Kingdom, 
nor  to  any  ship  of  war  or  transport  in  the  serrice  of  the  East  India 
Company,  nor  to  any  steam  vessel  regularly  employed  in  the  convey- 
ance of  the  public  mails  under  an  existing-  contract  with  the  govern- 
ment of  the  state  or  colony  to  which  such  steam  vessel  may  belong, 
providing  the  master  thereof  shall,  on  demand,  produce  to  the 
emigration  officer  at  the  port  of  clearance  or  port  of  departure  a 
certificate  of  exemption  in  the  form  given  in  Schedule  (A.)  hereto 
annexed,  under  the  hand  of  the  postmaster-  general  of  the  United 
Kingdom,  or  of  some  person  deputed  by  him  for  the  purpose,  or  in 
the  case  of  a  colony,  under  the  hand  of  the  governor  thereof,  or  in 
the  case  of  a  foreign  state,  under  the  hand  of  the  postmaster-general 
or  other  competent  government  officer,  whose  signature  shall  be 
authenticated  by  the  signature  of  a  British  consular  officer  in  such 
foreign  state. 

V.  Such  certificate  of  exemption  shall  be  issuable  at  the  discretion 
of  the  officer  authorized  to  grant  the  same  as  herein-before  mentioned, 
and  shall  remain  in  force  for  the  period  specified  therein,  unless 
sooner  revoked,  or  unless  the  vessel  for  whieh  it  shall  have  been 
issued  shall  sooner  cease  to  be  employed  in  carrying  the  public  mails; 
and  if  any  person  shall  make  or  attempt  to  make  any  fraudulent  use 
of  any  such  certificate,  or  shall  forge,  counterfeit,  alter,  or  erase  the 
whole  or  any  part  thereof,  or  shall  use  or  attempt  to  use  any  spurious 
or  fraudulent  certificate,  the  person  so  offending,  and  every  person 
aiding  and  abetting  in  such  offence,  shall  be  liable  to  a  penalty  not 
exceeding  five  hundred  pounds  sterling,  and  the  vessel  for  which  the 
exemption  is  claimed  snail  not  be  cleared  out  until  all  the  require- 
ments of  this  Act  have  been  complied  with. 

Commissioners  "VI.  And  whereas  by  a  warrant  under  her  Majestyrs  sign  manual, 
of  emigration  to  bearing  date  on  the  twenty-seventh  day  of  November,  one  thousand 
eig"nt  hundred  and  forty-seven,  her  Majesty  was  pleased  to  appoint 
certain  persons  therein  named  under  the  style  of  "  The  Colonial  Land 
and  Emigration  Commissioners,"  to  be,  during  her  Majesty's  pleasure, 
commissioners  in  the  United  Kingdom  for  the  sale  of  the  waste  lands 
of  the  Crown  of  Her  Majesty's  colonies,  and  for  superintending  the 
emigration  of  the  poorer  classes  of  Her  Majesty's  subjects  to  such 
colonies  :  and  whereas  it  is  expedient  that  such  commissioners  should 
be  empowered  to  carry  this  Act  into  execution  :  be  it  therefore  enacted 
that  the  said  commissioners,  and  their  successors  for  the  time  being, 
shall,  and  they  are  hereby  empowered  to  carry  this  Act  into  execu- 
tion ;  and  that  for  all  legal  and  other  purposes  it  shall  be  sufficient 
to  describe  such  commissioners  by  the  style  of  "The  Emigration 
Commissioners." 

Emigration  com-  VII.  The  said  emigration  commissioners  for  the  time  being  may 
sue  an(^  ^e  sue(^  *n  ^ne  name  of  their  secretary,  or  of  any  one  of  such 
commissioners  for  the  time  being,  and  legal  or  equitable  proceedings 
taken  by  or  against  the  said  commissioners  in  the  name  of  any  one  of 
them  or  of  their  secretary,  shall  not  abate  nor  be  discontinued  by  the 
death  or  removal  of  such  secretary  or  commissioner,  but  the  secretary 
for  the  time  being,  or  any  one  of  such  commissioners,  shall  always  be 
deemed  to  be  the  plaintiff  or  defendant  (as  the  case  may  be)  in  any 
Commissioners,  such  proceedings  :  provided  always,  that  the  said  commissioners  and 
their  secretary,  and  the  emigration  officers  herein-after  mentioned 
respectively,  shall  in  no  case  be  personally  liable,  nor  shall  the  private 
estate  and  effects  of  any  of  them  be  liable,  for  the  payment  of  any 
monies  or  costs  or  otherwise  in  respect  of  any  contract  made  or 
hereafter  to  be  made  by  them  or  any  of  them,  or  in  respect  of  any 
legal  or  equitable  proceedings  taken  against  them  or  any  of  them,  or 
for  any  act,  deed,  or  matter  done  or  executed  by  them  or  any  of  them 
in  their  or  his  official  capacity  and  on  the  public  service. 
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VIII.  In  the  United  Kingdom  the  said  commissioners  acting  under  Emigration  offi- 
the  sanction  of  one  of  her  Majesty's  principal  secretaries  of  state,  and,  S  to  acTuuder 
in  her  Majesty's  possessions  abroad  the  respective  governors  thereof  the  commis- 
may  from  time  to  time  appoint,  and  the  said  commissioners  and  eSngtp-  but 
governors  may  at  pleasure  from  time  to  time  remove  such  emigration  pointments  to 
officers  and  assistant  emigration  officers  as  they  may  respectively  ^°*^e  until 
think  necessary,  for  the  purpose  of  carrying  this  Act  into  execution,  re 

under  the  direction  of  the  said  commissioners  or  governors,  as  the 
case  may  be  :  provided  nevertheless,  that  all  existing  appointments 
of  emigration  officers  or  immigration  agents  and  of  their  assistants, 
as  well  in  the  United  Kingdom  as  in  her  Majesty's  possessions  abroad, 
shall  continue  in  force  under  this  Act  until  duly  revoked. 

IX.  All  powers,  functions,  and  duties  to  be  exercised  or  performed  Duties  of  emi- 
by  any  such  emigration  officer  may  be  exercised   and  performed  ^bl  pSfr 
respectively  by  his  assistant,  or,  at  any  port  where  there  shall  be  no  formed  by  his 
such  emigration  officer  or  assistant,  or  in  their  absence,  by  the  chief  JJ|JJraJ{'  or  by 
officer  of  customs  for  the  time  being  at  such  port.  customs. 

X.  The  master  of  every  ship,  whether  a  "  Passenger  Ship"  or  other-  Facilities  to  be 
wise  fitting  or  intended  for  the  carriage  of  passengers,  or  which  shall  given  to  the 
carry  passengers  upon  any  voyage  to  which  this  Act  extends,  »b«U  JJJSajSS 
afford  to  such  emigration  officer  as  aforesaid  at  any  port  or  place  in  tion  of  ail  ship* 
her  Majesty's  dominions,  and,  in  the  case  of  British  ships,  to  her  fittins  for  pas- 
Majesty's  consular  officer  at  any  foreign  port  or  place  at  which  such  sensers' 

ship  shall  be  or  arrive,  every  facility  for  inspecting  such  ship,  and  for 
communicating  with  the  passengers,  and  for  ascertaining  that  the 
provisions  of  this  Act,  so  far  as  the  same  may  be  applicable  to  such 
ships,  have  been  duly  complied  with  ;  the  master  of  any  ship  who  Penalty  on 
shall  omit  or  fail  to  comply  with  any  of  the  requirements  of  this  JJa^  [eflj^ng 
section  shall  be  liable  to  a  penalty  not  exceeding  fifty  pounds. 

XI.  No  ship  fitted  or  intended  for  the  carriage  of  passengers  as  a   Arrangements 
"  Passenger  Ship  "  shall  clear  out  or  proceed  to  sea  until  the  master   for  tite  Ship. 
thereof  shall  have  obtained  from  the  emigration  officer  at  the  port  No  paJ^ge, 
of  clearance  a  certificate  of  clearance  under  his  hand  that  all  the  ship  to  clear 
requirements  of  this  Act,  so  far  as  the  same  can  be  complied  with,  ^teTo'nTe^ 
before  the  departure  of  such  ship,  have  been  duly  complied  with,  and  gratimi^fficer" 
that  such  ship  is,  in  his  opinion,  seaworthy,  in  safe  trim,  and  in  all  nor  untu  bond' 
respects  fit  for  her  intended  voyage,  and  that  her  passengers  and  crew  crown6n  *°  ** 
are  in  a  fit  state  to  proceed,  no'r  until  the  master  shall  have  joined  in 
executing  such  bond  to  the  Crown  as  required  by  the  sixty-third 

section  of  this  Act  :  provided,  that  if  such  emigration  officer  shall 
refuse  to  grant  such  certificate,  and  the  owner  or  charterer  of  such 
ship  shall  appeal  in  writing  to  the  emigration  commissioners,  such 
commissioners  shall  appoint  any  two  other  emigration  officers,  or  any 
two  competent  persons,  at  the  expense  of  the  appellant,  to  examine 
into  the  matter,  and  if  the  persons  so  appointed  shall  grant  a  certifi- 
cate under  their  joint  hands  to  the  purport  herein-betbre  required, 
such  certificate  shall  be  held  to  be  of  the  same  effect  as  if  granted  by 
the  emigration  officer  of  the  port  of  clearance. 

XII.  If  any  "  Passenger  Ship"  shall  clear  out  or  proceed  to  sea  Forfeiture  of  ship 
without  the  master's  having  first  obtained  such  certificate  of  clearance,  if  master  pro- 
or  without  his  having  joined  in  executing  such  bond  as  by  this  Act  is  ^hou^certi- 
required,  or  if  such  ship  after  having  sailed  shall  put  into  any  port  or  ficate  of  clear- 
place  in  the  United  Kingdom  in  a  damaged  state,  and  shall  put  to  ance>  &c> 

sea  again  without  the  master  having  first  obtained  such  certificate  of 
clearance  as  required  by  section  fifty  of  this  Act,  such  ship  shall  be 
forfeited  to  the  use  of  her  Majesty,  and  may  be  seized  by  any  officer 
of  customs,  if  found,  within  two  years  from  the  commission  of  the 


offence,  in  any  port  or  place  in  her  Majesty's  dominions;  and  such  J^j 
ship  shall  thereupon  be  dealt  with  in  the  same  manner  as  if  she  had  seized  under 
been  seized  as  forfeited  under  any  of  the  laws  relating  to  the  customs  laws  relatius 
for  an  offence  incurring  forfeiture  under  those  laws. 
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XIII.  No  ship  shall  carry  passengers  or  cabin  passengers  on  more 
than  two  decks ;  provided,  that  cabin  passengers  in  a  proportion  not 
exceeding  one  cabin  passenger  for  every  one  hundred  tons  of  the 
ship's  registered  tonnage,  or  sick  persons  placed  in  a  hospital,  as 
herein-after  provided,  may  be  carried  in  a  poop  or  deck  house,  not- 
withstanding that  passengers  are  carried  on  two  other  decks,  and  if 
Eassengers  are  carried  under  the  poop  or  in  any  round  house  or  deck 
ouse,  such  poop,  round  house,  or  deck  house  shall  be  properly  built 
and  secured  to  the  satisfaction  of  the  emigration  officer  at  the  port  of 
clearance :  for  any  breach  of  this  enactment  the  master  of  the  ship 
shall  for  each  offence  be  liable  to  a  penalty  not  exceeding  five  hundred 
pounds  nor  less  than  twenty  pounds  sterling. 

XIV*  For  determining  the  number  of  passengers  to  be  carried 
in  any  "  Passenger  Ship  "  the  following  rules  shall  be  observed  : 
(1.)  No  ship  propelled  by  sails  only  shall  carry  a  greater  number 
of  persons  (including  every  individual  on  board)  than  in  the  pro- 
portion of  one  statute  adult  to  every  two  tons  of  her  registered 
tonnage : 

(2.)  No  ship  shall  carry  under  the  poop,  or  in  the  round  house  or 
deck  house,  or  on  the  "  Upper  Passenger  Deck,';  a  greater  number 
of  passengers  than  in  the  proportion  of  one  statute  adult  to  every 
fifteen  clear  superficial  feet  of  deck  allotted  to  their  use  : 
(3.)  No  ship  shall  carry  on  her  lower  passenger  deck  a  greater 
number  of  passengers  than  in  the  proportion  of  one  statute  adult 
to  every  eighteen  clear  superficial  feet  of  deck  allotted  to  their 
use:  provided,  nevertheless,  that  if  the  height  between  such 
lower  passenger  deck  and  the  deck  immediately  above  it  shall  be 
less  than  seven  feet,  or  if  the  apertures  (exclusive  of  side  scuttles) 
through  which  light  and  air  shall  be  admitted  together  to  the 
lower  passenger  deck  shall  be  less  in  size  than  in  the  proportion 
of  three  square  feet  to  every  one  hundred  superficial  feet  of  the 
lower  passenger  deck,  no  greater  number  of  passengers  shall  be 
carried  on  such  deck  than  in  the  proportion  of  one  statute  adult 
to  every  twenty -five  clear  superficial  feet  thereof : 
(4.)  No  ship,  whatever  be  her  tonnage  or  superficial  space  of  "  Pas- 
senger Decks,"  shall  carry  a  greater  number  of  passengers  on  the 
whole  than  in  the  proportion  of  one  statute  adult  to  every  five 
superficial  feet,  clear  for  exercise,  on  the  upper  deck  or  poop,  or 
(if  secured  and  fitted  on  the  top  with  a  railing  or  guard  to  the 
satisfaction  of  the  emigration  officer  at  the  port  of  clearance)  on 
any  round  house  or  deck  house  : 

(5.)  In  the  measurement  of  the  passenger  decks,  poop,  round  house, 

or  deck  house,  the  space  for  the  hospital  and  that  occupied  by 

such  portion  of  the  personal  luggage  of  the  passengers  as  the 

emigration  officer  may  permit  to  be  carried  there  shall  be  included : 

If  there  shall  be  on  board  of  any  ship  at  or  after  the  time  of  clearance 

a  greater  number,  either  of  persons  or  passengers  (except  by  births 

at  sea),  than  in  the  proportions  respectively  herein-before  mentioned, 

the  master  of  such  ship  shall  be  liable  to  a  penalty  not  exceeding 

twenty  pounds  nor  less  than  five  pounds  sterling  for  each  passenger 

or  person  constituting  such  excess. 

XV.  Provided,  nevertheless,  that  nothing  in  this  Act  contained  shall 
extend  to  repeal  or  vary  an  Act  passed  in  the  session  of  parliament 
holden  in  the  sixteenth  and  seventeenth  years  of  the  reign  of  her 
present  Majesty,  chapter  eighty-four,  intituled  "  An  Act  to  amend  the 
Passengers  Act,  1852,  so  far  as  relates  to  the  Passages  of  Natives  of 
Asia  or  Africa,  and  also  Passages  between  the  Island  of  Ceylon  and 
certain  Parts  of  the  East  Indies." 

XVI.  The  master  of  every  ship,  whether  a  "  Passenger  Ship  "  or 
otherwise,  carrying  passengers  on  any  voyage   to  which  this    Act 
extends,  shall,  before  demanding  a  clearance  for  such  ship,  sign  t%vo 
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lists,  made  out  according  to  the  form  contained  in  Schedule  (B.) 
hereto  annexed,  correctly  setting  forth  in  the  manner  therein  directed 
the  name  and  other  particulars  of  the  ship,  and  of  every  passenger  on 
board  thereof ;  and  the  said  lists,  when  countersigned  by  the  emigra- 
tion officer,  where  there  is  one  at  the  port,  shall  be  delivered  by  the 
master  to  the  officer  of  the  customs  from  whom  a  clearance  of  the 
said  ship  shall  be  demanded,  and  such  officer  shall  thereupon  also 
countersign  and  return  to  the  said  master  one  of  such  lists,  herein- 
after called  "  the  Master's  List ;"  and  the  said  master  shall  note  in 
writing  on  such  last-mentioned  list,  and  on  any  additional  lists  to  be 
made  out  as  next  herein-after  provided,  the  da'te  and  supposed  cause 
of  death  of  any  passenger  who  may  die,  and  the  date  of  birth  and  sex 
of  any  child  who  may  be  born  on*  the  voyage,  and  shall  exhibit  such 
last-mentioned  list,  with  any  additions  which  may  from  time  to  time 
be  made  thereto,  as  herein-after  directed,  to  the  chief  officer  of  customs 
at  any  port  or  place  in  her  Majesty's  possessions,  or  to  her  Majesty's 
consular  officer  at  any  foreign  port  at  which  the  said  passengers  or 
any  of  them  shall  be  landed,  and  shall  deposit  the  same  with  such 
chief  officer  of  customs  or  such  consular  officer,  as  the  case  may  be, 
at  the  final  port  or  place  of  discharge,  and  such  officer  of  customs  or 
consular  officer  shall  thereupon  forthwith  transmit  the  particulars 
respecting  any  passenger  who  may  die  or  of  any  child  who  may  be 
born  on  the  voyage  to  the  registrar  general  of  births,  deaths,  and 
marriages  in  England,  who  shall  file  the  same,  and  enter  a  copy 
thereof  under  his  hand,  in  the  "  Marine  Register  Book,"  which  entry 
shall  be  d°alt  with  and  be  of  the  same  value  as  evidence  as  any  other 
entry  made  in  such  book  under  the  provisions  of  an  Act  passed  in  the 
session  of  parliament  held  in  the  sixth  and  seventh  years  of  the  reign 
of  her  present  Majesty,  intituled  "  An  Act  for  registering  Births, 
Deaths,  and  Marriages  in  England  :"  in  case  of  noncompliance  with 
any  of  the  requirements  of  this  section  on  the  part  of  the  master,  or  if 
such  lists  shall  be  wilfully  false,  the  master  shall  for  each  offence  be 
liable  to  a  penalty  not  exceeding  one  hundred  pounds  nor  less  than  five 
pounds  sterling. 

XVII.  If  at  any  time  after  such  lists  shall  have  been  signed  and  Lists  of  passen- 
delivered  as  aforesaid,  any  additional  passenger  shall  be  taken  on  fft"  dearance 
board,  in  every  such  case  the  master  shall,  according  to  the  form  to  be  delivered 
aforesaid,  add  to  "the  Master's  List"  the  names  and  other  particulars  b7master- 

of  every  such  additional  passenger,  and  shall  also  sign  a  separate  list, 
made  out  according  to  the  form  aforesaid,  containing  the  names  and 
other  particulars  of  every  such  additional  passenger,  and  such  last- 
mentioned  list,  when  countersigned  by  the  emigration  officer,  where 
there  is  one  at  the  port,  shall,  together  with  te  the  Master's  List "  to 
which  such  addition  shall  have  been  made,  be  delivered  to  the  chief 
officer  of  customs  as  aforesaid,  and  thereupon  such  officer  shall  coun- 
tersign "  the  Master's  List,"  and  shall  return  the  same  to  the  said 
master,  and  shall  retain  the  separate  list,  and  so  on  in  like  manner 
whenever  any  additional  passenger  or  passengers  may  be  taken  on 
board ;  or  if  no  officer  of  customs  shall  be  stationed  at  the  port  or 
place  where  such  additional  passenger  or  passengers  may  be  taken  on 
board,  the  said  lists  shall  be  delivered  to  the  officer  of  customs  at  the 
next  port  or  place  at  which  such  vessel  shall  touch  or  arrive,  and  where 
any  such  officer  shall  be  stationed,  to  be  dealt  with  as  herein-before 
mentioned :  provided  that,  when  any  additional  passengers  shall  be 
taken  on  board,  the  master  shall  obta'in  a  fresh  certificate  from  the  emi- 
gration officer  of  the  port  that  all  the  requirements  of  this  Act  have 
been  duly  complied  with  before  the  ship  shall  proceed  to  sea ;  in  case  Penalty  on  non- 
of  noncompliance  with  any  of  the  requirements  of  this  section,  the  compliance, 
master  of  such  ship  shall,  for  each  offence,  be  liable  to  a  penalty  not  ex- 
ceeding fifty  pounds  nor  less  than  five  pounds  sterling. 

XVIII.  If  any  person  shall  be  founa  on  board  any  passenger  ship  Penalty  on 
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board  ships         with  intent  to  obtain  a  passage  therein  without  the  consent  of  the 
without  consent   owner,  charterer,  or  master  thereof,  such  person,  and  every  person 
of  owners,  &c.      aiding  and  abetting  him  in  such  fraudulent  intent,  shall  respectively 
be  liable  to  a  penalty  not  exceeding  five  pounds,  and  in  default  of  pay- 
ment to  imprisonment,  with  or  without  hard  labour,  for  a  period  not 
exceeding  three  calendar  months  ;  and  such  person  so  found  on  board 
may  be  taken  before  any  justice  of  the  peace,  without  warrant,  and 
such  justice  may  summarily  hear  the  case,  and  on  proof  of  the  offence 
convict  such  offender  as  aforesaid. 

XIX.  No  "  Passenger  Ship"  shall  clear  out  or  proceed  to  sea  unless 
she  shall  have  been  surveyed,  under  the  direction  of  the  emigration 
officer  at  the  port  of  clearance,  but  at  the  expense  of  the  owner  or 
charterer  thereof,  by  two  or  more  competent  surveyors,  to  be  appointed 
by  the  said  emigration  commissioners  for  each  port  at  which  there  may 
be  an  emigration  officer,  and  for  other  ports  by  the  commissioners  of 
customs,  nor  unless  it  shall  be  reported  by  such  surveyors  that  such 
"  Passenger  Ship  "  is  in  their  opinion  seaworthy,  and  fit  for  her  in- 
tended voyage.  The  survey  shall  be  made  before  any  part  of  the 
carsfo  is  taken  on  board,  except  so  much  as  may  be  necessary  for  bal- 
lasting the  ship,  and  such  portion  of  cargo  if  laden  on  board  shall  be 
shifted,  if  required  by  the  emigration  officer  or  surveyors,  so  as  to 
expose  to  view  successively  every  part  of  the  frame  of  the  ship.  In 
case  of  noncompliance  with  any  of  the  requirements  of  this  section, 
the  owner,  charterer,  or  master  of  the  ship,  or  any  of  them,  shall  for 
each  offence  be  liable  to  a  penalty  not  exceeding  one  hundred  pounds 
nor  less  than  five  pounds  sterling :  provided  always,  that  in  case  any 
"  Passenger  Ship  "  shall  be  reported  by  any  such  surveyors  not  to  be 
seaworthy,  or  not  fit  for  her  said  intended  voyage,  the  owner  or  char- 
terer, if  he  shall  think  fit,  may  require,  by  writing  under  his  hand, 
being  seaworthy,  tkg  emjgration  officer,  or  in  his  absence  the  chief  officer  of  customs,  to 
appoint  three  other  competent  surveyors,  of  whom  two  at  least  shall 
be  shipwrights,  to  survey  the  said  ship,  at  the  expense  of  the  said 
owner  or  charterer ;  and  the  said  officer  shall  thereupon  appoint  such 
surveyors,  who  shall  survey  the  said  ship,  and  if  they  shall,  by  an 
unanimous  report  under  their  hands  (but  not  otherwise),  declare  the 
said  ship  to  be  seaworthy,  and  fit  for  her  intended  voyage,  the  said 
ship  shall  then,  for  the  purposes  of  this  Act,  be  deemed  seaworthy  for 
such  voyage. 

XX.  In  every  "  Passenger  Ship  "  the  beams  supporting  the  "  Pas- 
senger Decks  "  shall  form  part  of  the  permanent  structure  of  the  ship ; 
they  shall  be  of  adequate  strength,  in  the  judgment  of  the  emigration 
officer  at  the  port  of  clearance,  and  shall  be  firmly  secured  to  the  ship 
to  his  satisfaction.  The  "  Passenger  Decks  "  shall  be  at  least  one  inch 
and  a  half  in  thickness,  and  shall  be  laid  and  firmly  fastened  upon  the 
beams  continuously,  from  side  to  side  of  the  compartment  in  which 
the  passengers  are  berthed.  The  height  between  that  part  of  any 
deck  on  which  passengers  are  carried  and  the  deck  immediately  above 
it  shall  not  be  less  than  six  feet.  In  case  of  noncompliance  with  any 
of  the  requirements  of  this  section,  the  owner,  charterer,  or  master  of 
the  ship,  or  any  of  them,  shall  for  each  offence  be  liable  to  a  penalty 
not  exceeding  fifty  pounds  nor  less  than  five  pounds  sterling. 

Arrangement  and  XXI.  There  shall  not  be  more  than  two  tiers  of  berths  on  any  one 
size  of  berths.  ^eck  in  any  "  Passenger  Ship,"  and  the  interval  between  the  floor  of 
the  berths  and  the  deck  immediately  beneath  them  shall  not  be  less 
than  six  inches,  nor  the  interval  between  each  tier  of  berths  and 
between  the  uppermost  tier  and  the  deck  above  it  less  than  two  feet 
six  inches ;  the  berths  shall  be  securely  constructed,  and  of  dimensions 
not  less  than  six  feet  in  length  and  eighteen  inches  in  width  for  each 
statute  adult,  and  shall  be  sufficient  in  number  for  the  proper  accom- 
modation of  all  the  passengers  contained  in  the  lists  of  passengers 
herein-before  required  to  be  delivered  by  the  master  of  the  ship.  No 
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part  of  any  berth  shall  be  placed  within  nine  inches  of  any  water- 
closet  erected  in  the  between-decks.  In  case  of  noncompliance  with 
any  of  the  requirements  of  this  section,  the  owner,  charterer,  or 
master  of  the  ship,  or  any  of  them,  shall  for  each  offence  be  liable  to 
a  penalty  not  exceeding  fifty  pounds  nor  less  than  five  pounds 
sterling-. 

XXII.  In  every  "  Passenger  Ship  "  all  the  male  passengers  of  the  Si"RIe  men  to  ** 
age  of  fourteen  years  and  upwards,  who  shall  not  occupy  berths  with  separate 'Jom- 
their  wives  shall,  to  the  satisfaction  of  the  emigration  officer  at  the  partmenu 
port  of  clearance,  be  berthed  in  the  fore  part  of  the  ship,  in  a  com- 
partment divided  off  from  the  space  appropriated  to  the  other  pas- 
sengers, by  a  substantial  and  well-secured  bulkhead,  without  opening 

into,  or  communication  with,  any  adjoining  passenger  berth,  or  in 

separate  rooms  if  the  ship  be  fitted  with  enclosed  berths ;  not  more  As  to  number 

than  one  passenger,  unless  husband  and  wife,  or  females  or  children  £"rthexe3  in  °ne 

under  twelve  years  of  age,  shall  be  placed  in  or  occupy  the  same 

berth.     In  case  of  noncompliance  with  any  of  the  requirements  of  this 

section,  the  owner,  charterer,  or  master  of  the  ship,  or  any  of  them,  Penalt7* 

shall  for  each  offence  be  liable  to  a  penalty  not  exceeding  fifty  pounds 

nor  less  than  five  pounds  sterling. 

XXIII.  ISTo  berths  in  a  "  Passenger  Ship"  occupied  by  passengers  Berths  not  to  be 
during  the  voyage  shall  be  taken  down  until  forty-eight  hours  after  removed  till 
the  arrival  of  such  ship  at  the  port  of  final  discharge,  unless  all  the  er* 
passengers  shall  have  voluntarily  quitted  the  ship  before  the  expira- 
tion of  that  time.     In  case  of  noncompliance  with  any  of  the  require- 
ments of  this  section,  the  master  of  such  ship  shall  be  liable  for  each 

offence  to  a  penalty  not  exceeding  fifty  pounds  nor  less  than  five 
pounds  sterling. 

XXIV.  In  every  "  Passenger  Ship  "  there  shall  be  a  sufficient  space  Space  to  be 
properly  divided  o'ff  to  the  satisfaction  of  the  emigration  officer  at  the  Jjj^jjj  as  an 
port  of  clearance,  to  be  used  exclusively  as  a  hospital  or  hospitals  for 

the  passengers ;  this  space  shall  be  und'er  the  poop,  or  in  the  round 
house,  or  in  any  deck  house,  which  shall  be  properly  built  and  secured 
to  the  satisfaction  of  such  emigration  officer,  or  on  the  upper  passenger 
deck,  and  not  elsewhere,  and  shall,  in  no  case,  be  less  than  eighteen 
clear  superficial  feet  for  every  fifty  passengers  which  the  ship  shall 
carry.  Such  hospitals  shall  be  fitted  with  bed-places,  and  supplied 
with  proper  beds,  bedding,  and  utensils,  to  the  satisfaction  of  the  emi- 
gration officer  at  the  port  of  clearance,  and  throughout  the  voyage 
kept  so  fitted  and  supplied.  In  case  of  noncompliance  with  any  of  the  Penaitj. 
requirements  of  this  section,  the  owner,  charterer,  or  master  of  the 
ship  shall  for  each  offence  be  liable  to  a  penalty  not  exceeding  fifty 
pounds  nor  less  than  five  pounds  sterling. 

XXV.  No  "  Passenger  Ship  "  shall  clear  out  or  proceed  to  sea  unless  Regulation  as  to 
fitted,  to  the  satisfaction  of  the  emigration  officer  at  the  port  of  clear-  c°™tersuctiou  of 
ance,  with  at  least  two  privies,  and  with  two  additional  privies  on 

deck  for  every  one  hundred  passengers  on  board,  and  in  ships  carry- 
ing as  many  as  fifty  female  passengers,  with  at  least  two  water-closets 
under  the  poop,  or  elsewhere  on  the  upper  deck,  to  the  satisfaction  of 
such  emigration  officer,  for  the  exclusive  use  of  the  women  and  young 
children ;  all  of  which  privies  and  water-closets  shall  be  firmly  con- 
structed and  maintained  in  a  serviceable  and  cleanly  condition  through- 
out the  voyage,  and  shall  not  be  taken  down  until  the  expiration  of 
forty-eight  hours  after  the  arrival  of  the  ship  at  the  port  of  final  dis- 
charge, unless  all  the  passengers  sooner  quit  the  ship ;  provided  that 
such  privies  shall  be  placed  in  equal  numbers  on  each  side  of  the  ship, 
and  need  not  in  any  case  exceed  twelve  in  number.  In  case  of  non- 
compliance  with  any  of  the  requirements  of  this  section,  the  master 
shall  be  liable  to  a  penalty  for  each  offence  not  exceeding  fifty  pounds 
nor  less  than  five  pounds  sterling. 

XXVI.  No  "  Passenger  Ship"  shall   clear  out  or  proceed  to  sea  As  to  light  and 
MJthout  such  provision  for  affording  light  and  air  to  the  passenger  ventliatlon- 
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decks  as  the  circumstances  of  the  case  may,  in  the  judgment  of  the 
emigration  officer  at  the  port  of  clearance,  require  ;  nor  if  there  are  as 
many  as  one  hundred  passengers  on  board,  without  having  an  ade- 
quate and  proper  ventilating  apparatus,  to  be  approved  by  such  emi- 
gration officer  and  fitted  to  his  satisfaction  ;  the  passengers  shall, 
moreover,  have  the  free  and  unimpeded  use  of  the  whole  of  each 
hatchway  situated  over  the  space  appropriated  to  their  use,  and  over 
each  such  hatchway  there  shall  be  erected  such  a  booby-hatch  or 
other  substantial  covering  as  shall,  in  the  opinion  of  such  emigration 
officer,  afford  the  greatest  amount  of  light  and  air,  and  of  protection 
from  wet,  as  the  case  will  admit.  In  case  of  noncompliance  with  any 
of  the  requirements  of  this  section,  the  owner,  charterer,  or  master  of 
the  ship,  or  any  of  them,  shall  for  each  offence  be  liable  to  a  penalty 
not  exceeding  fifty  pounds  nor  less  than  twenty  pounds. 

XXVII.  Every   "Passenger  Ship"   shall  carry,  throughout  the 
voyage,  a  number  of  boats  according  to  the  following  scale  ;  (that  is 
to  say,) 

Two  boats  for  every  ship  of  less  than  two  hundred  tons  : 
Three  boats  for  every  ship  of  two  hundred,  and  less  than  four  hun- 
dred tons : 

Four  boats  for  every  ship  of  four  hundred,  and  less  than  six  hun- 
dred tons : 
Five  boats  for  every  ship  of  six  hundred,  and  less  than  ten  hundred 

tons: 
Six  boats  for  every  ship  often  hundred,  and  less  than  fifteen  hundred 

tons: 

Seven  boats  for  every  ship  of  fifteen  hundred  tons  and  upwards  : 
provided  that  no  "  Passenger  Ship  "  shall  be  required  to  carry  a 
greater  number  of  boats  than  are  sufficient,  in  the  judgment  of  the 
emigration  officer  at  the  port  of  clearance,  to  carry  all  the  persons 
on  board  of  such  ship. 

One  of  such  boats  shall  in  all  cases  be  a  long  boat,  and  one  shall 
be  a  properly  fitted  life  boat,  which  shall  be  carried  in  such  a  manner 
as  to  be,  in  the  opinion  of  the  emigration  officer,  most  available 
for  immediate  service :  each  of  such  boats  shall  be  of  a  suitable 
size  and  description,  to  be  approved  by  the  emigration  officer  at  the 
port  of  clearance,  and  shall  be  seaworthy,  and  properly  supplied  with 
all  requisites,  and  kept  clear  at  all  times  for  immediate  use  at  sea  : 
there  shall  likewise  be  on  board  each  "  Passenger  Ship,"  if  proceeding 
to  any  place  to  the  southward  of  the  equator  at  least  two  chrono- 
meters, and  if  to  any  place  to  the  northward  of  the  equator  at  least 
one  chronometer,  and  on  board  of  all  "  Passeng'er  Ships "  at  least 
three  steering  and  one  azimuth  compass,  four  properly  fitted  life 
buoys,  kept  ready  at  all  times  for  immediate  use,  and  some  adequate 
means,  to  be  approved  by  the  emigration  officer  at  the  port  of 
clearance,  of  making  signals  by  night  and  in  fogs ;  also  a  fire 
engine  in  proper  working  order,  and  of  such  description  and  power, 
and  either  with  or  without  such  other  apparatus  for  extinguishing 
fire  as  such  officer  may  approve  ;  and  not  less  than  three  bower  anchors 
of  such  weight,  and  with  cables  of  such  length,  size,  and  material,  as 
in  the  judgment  of  such  emigration  officer  shall  be  sufficient  for  the 
size  of  the  ship.  In  case  of  noncompliance  with  any  of  the  require- 
ments of  this  section,  the  master  of  the  ship  shall,  for  each  offence,  be 
liable  to  a  penalty  not  exceeding  fifty  pounds  nor  less  than  five  pounds 
sterling. 

XXVIII.  Every  "Passenger  Ship"  shall  be  manned  with  an  effi- 
cient crew  for  her  intended  voyage,  to  the  satisfaction  of  the  emigra- 
tion officer  from  whom  a  clearance  of  such  ship  may  be  demanded, 
and  the  strength  of  the  crew  shall  not  be  diminished,  nor  any  of  the 
men  changed  when  once  passed  by  such  emigration  officer,  without 
his  consent  in  writing,  or  that  of  the  shipping  master  of  the  port  of 
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clearance,  as  required  by  the  laws  then  in  force  regulating  the  ship- 
ping of  seamen  on  board  merchant  vessels.  Where  the  consent  of  the 
shipping  master  is  obtained,  it  shall,  within  twenty-four  hours  there- 
after, be  lodged  with  such  emigration  officer.  In  case  of  non- 
compliance  with  any  of  the  requirements  of  this  section,  the  master 
of  the  ship  shall  for  each  offence  be  liable  to  a  penalty  not  exceeding 
fifty  pounds :  provided,  that  if  the  emigration  officer  shall  consider 
the  crew  inefficient,  and  the  owner  or  charterer  of  the  ship  shall 
thereupon  appeal  in  writing  to  the  said  emigration  commissioners, 
such  commissioners  shall,  at  the  expense  of  the  appellant,  appoint 
two  other  emigration  officers  or  two  competent  persons  to  examine 
into  the  matter,  and  the  unanimous  opinion  of  the  persons  so 
appointed,  expressed  under  their  hands,  shall  be  conclusive  on  the 
point. 

XXIX.  No  "  Passenger  Ship"  shall  clear  out  or  proceed  to  sea  if  Certain  articles 
there  shall  be  on  board,  as  cargo,  horses,  cattle,  gunpowder,  vitriol,  J^Jj^Sf ballast 
lucifer  matches,  guano,  or  green  hides,  nor  if  there  shall  be  on  board 

any  other  article  or  number  of  articles,  whether  as  cargo  or  ballast, 
which  by  reason  of  the  nature  or  quantity  or  mode   of  stowage 
thereof  shall,  either  singly  or  collectively,  be  deemed  by  the  emigra- 
tion officer  at  the  port  of  clearance  likely  to  endanger  the  health  or 
lives  of  the  passengers  or  the  safety  of  the  ship :    no  part  of  the  storage  of  cargo, 
cargo,  or  of  the  passengers  luggage,  or  of  the  provisions,  water,  or  stores»  and  Iue- 
stores,  whether  for  the  use  of  the  passengers  or  of  the  crew,  shall  be  p™ved°by  emi- 
carried  on  the  upper  deck  or  on  the  "  Passenger  Decks,"  unless  in  the  gratum  officer, 
opinion  of  such  emigration  officer  it  shall  be  so  placed  as  not  to 
impede  light  or  ventilation,  nor  interfere  with  the  comfort  of  the 
passengers  ;  nor  unless  the  same  be  stowed  and  secured  to  the  satis- 
faction of  such  emigration  officer,  and  the  space  occupied  thereby  or 
rendered,  in  the  opinion  of  such  officer,  unavailable  for  the  accommo- 
dation of  the  passengers,  shall  (unless  occupied  by  passengers  luggage) 
be  deducted  in  calculating  the  space  by  which,  under  the  provisions 
of  this  Act,  the  number  of  passengers  is  regulated.     In  case  of  non- 
compliance  with  any  of  the  requirements  of  this  section,  the  owner, 
charterer,  or  master,  or  any  of  them,  shall  for  each  offence  be  liable  to 
a  penalty  not  exceeding  three  hundred  pounds  nor  less  than  five 
pounds  sterling. 

XXX.  For  the  purposes  of  this  Act,  the  length  of  the  voyage  for  a  computation  of 
"  Passenger  Ship"  proceeding  from  the  United  Kingdom  to  the  under-  voyages, 
mentioned  places  respectively  shall  be  determined  by  the  following 

scale ;  (that  is  to  say,) 
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If  the  ship  be 

If  the   ship    be 

propelled    by 

propelled  either 
wholly  or  in  aid 

sails       alone, 
or  by    steam 

of  sails  by  steam 

engines   of  not 

ficient    with- 

less power  than 

""""""               * 

out  the  aid  of 

sufficient,  with- 
out   the  aid  of 

pel    the    ship 
after  the  rate 

sails,  to   propel 
the    ship   after 

the  rate  of  five 

miles  an  hour. 

statute  miles  an 
hour. 

Days. 

Days. 

To  North  America  (except  the  West  Coast 

thereof)  :  — 

For  ships  clearing  out  between  the 

sixteenth  day  of  January  and  the 

fourteenth  day  of  October,  both 

days  inclusive 

70 

40 

For  ships  clearing  out  between  the 

fifteenth  day  of  October  and  the 

seventeenth  day  of  January,  both 

days  inclusive 

80 

45 

To  the  West  Indies  and  any  part  of  the 
East  Coast  of  Central  or  South  America, 

north  of  the  Equator.  .    - 

70 

40 

To  any  part  of  the  East  Coast  of  South 

America,  lying  between  the  Equator  and 

the  twenty-fifth  degree  of  south  latitude 
To  the  West  Coast  of  Africa  north  of  the 

84 

50 

Equator 

84 

50 

To  the  Coast  of  Africa  south  of  the  Equa- 

tor, or  to  the  Falkland  Islands,  or  to  any 
partof  the  East  Coast  of  South  America 

southward  of  the  twenty-fifth  degree  of 

south  latitude 

105 

65 

To  the  Mauritius,  and  to  the  Western  Coast 

of  America  south  of  the  Equator 

126 

75 

To  Ceylon  

140 

85 

To  Western  Australia        

120 

85 

To  any  other  of  the  Australian  Colonies 

140 

90 

To  New  Zealand  and  to  the  Western  Coast 

of  America  between  the  Equator  and  the 

fortieth  degree  of  north  latitude  

150 

90 

To  the  Western  Coast  of  America  north 

of  the  fortieth  degree  of  north  latitude, 

and  the  islands  adjacent  thereto 

182 

96 

Before  clearance 
provisions  and 
water  to  be 
Burveyed. 


For  the  like  purposes,  the  said  emigration  commissioners,  acting  by 
and  under  the  authority  of  one  of  her  Majesty's  principal  secretaries 
of  state,  from  time  to  time,  by  any  notice  in  writing  issued  under 
the  hands  of  any  two  of  such  commissioners,  and  published  in  the 
London  Gazette,  may  nevertheless  declare  what  shall  be  deemed  to 
be  the  length  of  voyage  from  the  United  Kingdom  to  any  of  the  said 
herein-before  mentioned  places,  or  to  any  other  port  or  place  what- 
soever, and  may  fix  such  different  lengths  of  voyage  as  they  may 
think  reasonable  for  such  different  descriptions  of  vessels  as  afore- 
said. 

XXXI.  Before  any  "  Passenger  Ship"  shall  be  cleared  out  the 
emigration  officer  at  the  port  of  clearance  shall  survey  or  cause  to  be 
surveyed  by  some  competent  person  the  provisions  and  water  by  this 
Act  required  to  be  placed  on  board  for  the  consumption  of  the  passen- 
gers, and  shall  satisfy  himself  that  the  same  are  of  a  good  and  whole- 
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some  quality,  and  in  a  sweet  and  good  condition,  and  are  in  quantities 
sufficient  to  secure  throughout    the  voyage  the    issues   hereinafter 
prescribed  :  in  addition  to  the  allowance  of  pure  water  for  the  use  of 
each  passenger  there  shall  be  shipped  for  cooking  purposes  an  addi- 
tional supply  of  pure  water,  after  the  rate  of  at  least  ten  gallons  for 
every  day  of  the  prescribed  length  of  voyage  for  every  one  hundred 
statute  adults  on   board ;  and  ~also  for  the  use  of  the  crew  and  all  Provisions  for 
other  persons  on  board  an  ample  supply  of  wholesome  provisions  and  bc^nftrioMo*0 
pure  water,  which  shall  not  be  inferior  in  quality  to  the  supply  of  the  those  for  the 
same  articles  provided  for  the  consumption  or  the  passengers  :   all  P*8861^61"8- 
such    water,  provisions,  and  stores  shall  be  provided  and    properly 
stowed  away  in  accordance  with  the  requirements  of  the  twenty-ninth 
section  of  this  Act,  by  and  at  the  expense  of  the  owner,  charterer,  or 
master  of  the  ship ;  and  if  a  clearance  be  obtained  for  any  "  Passenger  Penalty. 
Ship"  which  shall  not  be  then  stored  with  the  requisite  quantities  of 
such  water,  provisions,  and  stores  as  are  required  by  this  Act,  the 
owner,  charterer,  or  master  of  such  ship,  or  any  of  them,  shall  for 
each  offence  be  liable  to  a  penalty  not  exceeding  three  hundred  pounds 
sterling. 

XXXII.  If  such  emigration  officer  shall  consider  that  any  of  the  Power  to  emi- 
provisions  or   stores  or  water  are    not  of  a  good  and   wholesome  station  officer 
quality,  or  are  not  in  a  sweet  and  good  condition,  it  shall  be  lawful  maSUad  pro- 
tor  him  to  reject  and  mark  the  same,  or  the  packages  or  vessels  in  visions,  and 
which  they  are  contained,  and  to   direct  the  same  to  be  landed  or  JXf'JS*?1* 

.    j         '     j    .«  _  . '          .  .   .  i     11  *o  06  ninaeo, 

emptied;   ana  it  such  rejected  provisions  or  stores  or  water  shall  and  if reshipped 
not  thereupon  be  forthwith   landed   or  emptied,  or  if,  after  being  parties  liable  to  a 
landed,  the  same  or  any  part  thereof  shall  be  reshipped  in  such  ship,  pena  ty' 
the  owner,  charterer,  or  master  thereof,  or  any  of  them,  or  if  re- 
shipped  in  any  other  "  Passenger  Ship,"  the  person  causing  the  same 
to  be  reshipped,  shall  for  each  offence  be  liable  to  a  penalty  not  exceed- 
ing one  hundred  pounds  sterling. 

XXXIII.  In  every  "  Passenger  Ship"  the  water  to  be  laden  on  Water  tanks  or 
board,  as  herein-before  required,  shall  be  carried  in  tanks  or  in  casks  ^^ftf6*,^. 
to   be  approved  by  the  emigration  officer  at  the  port  of  clearance,  gratlon  officer. 
When  casks  are  used,  they  shall  be  sweet  and  tight,  of  sufficient  ° 
strength,  and  if  of  wood,  properly  charred  inside,  and  shall  not  be 

capable  severally  of  containing  more  than  three  hundred  gallons 
each  :  the  staves  of  the  water  casks  shall  not  be  made  of  fir,  pine,  or 
soft  wood.  In  case  of  noucompliance  with  any  of  the  requirements 
of  this  section,  the  owner,  charterer,  or  master  of  such  ship,  or  any  of 
them,  shall  for  each  offence  be  liable  to  a  penalty  not  exceeding  fifty 
pounds. 

XXXIV.  If  any  "  Passenger  Ship"  shall  be  intended  to  call  at  any  Provision  for 
intermediate  port  or  place  during  the  voyage,  for  the  purpose  of  JermeSeV "rts 
taking  in  water,  and  if  an  engagement  to  that  effect  shall  be  inserted  to  fill  up  water, 
in  the  bond  mentioned  in  the  sixty-third  section  of  this  Act,  then  it 

shall  be  sufficient  to  place  on  board  at  the  port  of  clearance  such 
supply  of  water  as  may  be  requisite,  according  to  the  rate  herein- 
after 'mentioned,  for  the  voyage  of  the  said  ship  to  such  intermediate 
port  or  place,  subject  to  the  following  conditions;  (that  is  to  say,) 
First.  That  the  emigration  officer  signify  his  approval  in  writing 
of  the  arrangement,  to  be  carried  amongst  the  papers  of  the 
ship,  and  exhibited  to  the  chief  officer  of  customs,  or  to  her 
Majesty's  consular  officer,  as  the  case  may  be,  at  such  interme- 
diate port  or  place,  and  to  be  delivered  to  the  chief  officer  of 
customs,  or  to  her  Majesty's  consular  officer,  as  the  case  may  be, 
on  the  anrival  of  the  said  ship  at  the  final  port  or  place  of  dis- 
charge : 

Secondly.  That  if  the  length  of  either  portion  of  the  voyage, 
whether  tc  such  intermediate  port  or  place,  or  from  such  inter- 
mediate port  or  place  to  the  final  port  or  place  of  discharge,  be 
not  prescril>ed  in  or  under  the  provisions  of  this  Act,  the  eraigra- 
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tion  officer  at  the  port  of  clearance  shall  in  every  such  case 
declare  the  same,  in  writing,  to  be  carried  amongst  the  papers  of 
the  ship : 

Thirdly.  That  the  ship  shall  have  on  board  at  the  time  a  clearance 
is  demanded,  tanks  or  water  casks,  of  the  description  herein- 
before mentioned,  sufficient  for  stowing  the  quantity  of  water 
required  for  the  longest  of  such  portions  of  the  voyage  as  afore- 
said. 

XXXV.  The  master  of  every  "  Passenger  Ship"  shall,  during  the 
voyage,  including  the  time  of  detention  at  any  place  before  the  termi- 
nation thereof,  issue  to  each  passenger,  or,  where  the  passengers  are 
divided  into  messes,  to  the  head-man  for  the  time  being  of  each  mess, 
on  behalf  and  for  the  use  of  all  the  members  thereof,  an  allowance  of 
pure  water,  and  sweet  and  wholesome  provisions,  of  good  quality, 
according  to  the  following  dietary  scale ;  (that  is  to  say,)  if  the 
length  of  the  voyage,  computed  as  herein-before  mentioned,  shall 
not  exceed  eighty-four  days  for  ships  propelled  by  sails  only,  or 
fifty  days  for  ships  propelled  by  steam,  or  steam  in  aid  of  sails, 
then  according  to  the  dietary  scale  marked  "  A. ;"  but  if  the  length 
of  the  voyage,  computed  as  aforesaid,  shall  exceed  eighty-four  days 
for  ships  propelled  by  sails  only,  or  fifty  days  for  ships  propelled  by 
steam,  or  steam  in  aid  of  sails,  then  according  to  the  dietary  scale 
marked  «  B." 

WATER. 

Three  quarts  of  water  daily  to  each  statute  adult,  exclusive  of  the 
quantity  herein-before  specified  as  necessary  for  cooking  the  articles 
herein-after  required  to  be  issued  in  a  cooked  state. 

PROVISIONS. 
Weekly,  per  statute  adult :— • 


SCALE  A. 

SCALE  B. 

For  voyages  not 
exceeding  84  days 

For  voyages  ex- 
ceeding   84   days 

w 

for  sailing  vessels, 

for  sailing  vessels, 

or    50     days     for 

or    50    days    for 

steamers. 

steamers. 

Ibs.  oz. 

Ibs.  oz. 

Bread  or  biscuit,  not  inferior  in  quality 

to  navy  biscuit 

3     8 

3      8 

Wheaten  flour 

1     0 

2     0 

Oatmeal    .  .          .  .          

1     8 

1     0 

Rice           

1     8 

0     8 

Peas          

1     8 

1     8 

Potatoes 

2    0 

2     0 

Beef          

1     4 

1     4 

Pork          

1     0 

1     0 

Tea            

0     2 

0     2 

Sugar 

1     0 

1     0 

Salt           

0    2 

0    2 

Mustard 

o    i 

0     i 

Black  or  white  pepper,  ground 
Vinegar 

0     i 
One  gill. 

0     | 
One  gill. 

Limejuice                         .  .          .            . 

0     6 

Preserved  meat 

1     0 

Suet           

0     6 

Raisins      .  .          .  .          .  . 

0     8 

Butter       

....      f_ 

0     4 
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SUBSTITUTIONS. 

Substitutions  at  the  following  rates  may,  at  the  option  of  the  master 
of  any  "  Passenger  Ship,"  be  made  in  the  above  dietary  scales,  that  is 
to  say : — 

1  Ib*  of  preserved  meat for  1  Ib.  of  salt  pork  or  beef. 

1  Ib.  of  flour  or  of  bread  or  biscuit,  \  for    f  1  k  M>.  of  oatmeal,  or  1  Ib.  of 

or  £  Ib.  of  beef  or  of  pork      J  j.         rice,  or  1  Ib.  of  peas. 

1  Ib.  of  rice for  1 J  Ib.  of  oatmeal,  or  vice  versa. 

t  Ib.  of  preserved  potatoes    for  1  Ib.  of  potatoes. 

10  oz.  of  currants  for  8  oz.  of  raisins. 

3£  oz.  of  cocoa  or  of  coffee,  roasted  "I   f       f  3  Qz     f  tea> 

and  ground J  \. 

|  Ib.  of  treacle for  ^  Ib.  of  sugar. 

1  gill  of  mixed  pickles for  1  gill  of  vinegar. 

Provided,  that  the  substituted  articles  be  set  forth  in  the  contract  Penalty  on  non- 
tickets  of  the  passengers.     In  case  of  noncompliance  with  any  of  comPliance- 
the  requirements  of  this  section,  the  master  of  the  ship  shall  be  liable 
for  each  offence  to  a  penalty  not  exceeding  fifty  pounds  sterling. 

XXXVI.  The  messes  into  which  the  passengers  in  any  passenger  Size  of  messes, 
ship  may  be  divided  shall  not  consist  of  more  "than  ten  statute  adults 

in  each  mess,  and  members  of  the  same  family,  whereof  one  at  least 

is  a  male  adult,  shall  be  allowed  to  form  a  separate  mess.    The  pro-  Provisions  to  be 

visions  according  to  the  above  scale  shall  be  issued,  such  of  them  as  articies^hic^"'1 

require  to  be  cooked,  in  a  properly  cooked  state,  daily,  before  two  require  cooking 

o'clock  in  the  afternoon,  to  the  head  person  for  the  time  being  of  each  to  be  cooked. 

mess  on  behalf  and  for  the  use  of  the  members  thereof.    The  first  of 

such  issues  shall  be  made  before  two  o'clock  in  the  afternoon  of  the 

day  of  embarkation  to  or  for  such  passengers  as  shall  be  then  on 

board.     In  case  of  noncompliance  with  any  of  the  requirements  of  this 

section,  the  master  of  the  ship  shall  for  each  offence  be  liable  to  a 

penalty  not  exceeding  fifty  pounds. 

XXXVII.  The  said  emigration  commissioners  for  the  time  being,  Power  to  emigra- 
acting  under  the  authority  of  one  of  her  Majesty's  principal  secre-  JlJ5eM  uJ'autho- 
taries  of  state,  may  from  time  to  time,  by  any  notice  for  that  purpose,  rise  an  aitema- 
issued  under  the  hands  of  any  two  of  such  commissioners,  and  pub-  tiv<r  dietary 
lished  in  the  London  Gazette,  authorize  the  issue  of  provisions  in  any  SC1 

"  Passenger  Ship"  according  to  such  other  dietary  scale  (besides  that 
herein-before  prescribed)  as  shall  in  their  opinion  contain  in  the  whole 
an  equivalent  amount  of  wholesome  nutriment ;  and  after  the  publi- 
cation of  such  notice  it  shall  be  lawful  for  the  master  of  any  "Passenger 
Ship"  to  issue  provisions  to  his  passengers  either  according  to  the 
scale  by  this  Act  prescribed,  or  according  to  the  scale  authorized  by 
the  said  commissioners,  whichever  may  have  been  set  forth  in  the 
contract  tickets  of  the  passengers :   provided  always,  that  the  said  Power  to  corn- 
commissioners  acting  under  such   authority  and  by   such  notice  as  ™teTd?etary> 
aforesaid  may  revoke  or  alter  any  such  dietary  scale  authorized  by  scale, 
them,  as  occasion  may  require. 

XXXVIII.  Every  "Passenger  Ship"   carrying  as  many  as  one  As  to  passenger* 
hundred  passengers  shall  have  on  board  a  seafaring  person,  who  shall stewards- 

be  rated  in  the  ship's  articles  as  passengers  steward,  and  who  shall 

be  approved  by  the  emigration  officer  at  the  port  of  clearance,  and 

who  shall  be  employed  m  messing  and  serving  out  the  provisions  to 

the  passengers,  and  in  assisting  to  maintain  cleanliness,  order,  and 

good  discipline  among  the  passengers,  and  who  shall  not  assist  in  any 

way  in  navigating  or  working  the  ship.     In  case  of  noncompliance  Penalty  on  non- 

with  any  of  the  requirements  of  this  section,  the  master  of  the  ship  compliance. 

shall  for  each  offence  be  liable  to  a  penalty  not  exceeding  fifty  pounds 

nor  less  than  five  pounds  sterling. 

XXXIX.  Every  "Passenger  Ship"   carrying  as    many    as    one  AS  to  passenger 
hundred  passengers  shall  also  have  on  board  a  seafaring  man,  or  if  cooks  aml  cook- 
carrying  more  than  three  hundred  "  Statute  Adults,"  two  seafaring  ing  awaratus- 
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In  what  cases 


Penalty. 


In  what  oases  a 
medical  man 
must  be  carried. 


men,  to  be  rated  and  approved  as  in  the  case  of  passengers  stewards, 
who  shall  be  employed  in  cooking-  the  food  of  the  passengers  ;  a  con- 
venient place  for  cooking1  shall  also  be  set  apart  on  deck ;  and  a 
sufficient  cooking  apparatus,  properly  covered  in  and  arranged,  shall 
be  provided,  to  the  satisfaction  of  the  said  emigration  officer,  together 
with  a  proper  supply  of  fuel  adequate,  in  his  opinion,  for  the  intended 
voyage.  In  case  of  noncompliance  with  any  of  the  requirements  of 
this  section,  the  master  of  the  ship  shall  for  each  offence  be  liable  to 
a  penalty  not  exceeding  fifty  pounds  nor  less  than  five  pounds 
sterling. 

XL.  In  every  foreign  "  Passenger  Ship"  in  which  as  many  as  one 
interpreters  to  be  half  of  the  passengers  shall  be  British  subjects,  unless  the  master  and 
carried.  officers  or  not  less  than  three  of  them  shall  understand  and  speak 

intelligibly  the  English  language,  there  shall  be  carried,  where  the 
number  of  passengers  does  not  exceed  two  hundred  and  fifty,  one 
person,  and  where  it  exceeds  two  hundred  and  fifty,  two  persons,  who 
understand  and  speak  intelligibly  the  language  spoken  by  the  master 
and  crew  and  also  the  English  language,  and  such  persons  shall  act 
as  interpreters,  and  be  employed  exclusively  in  attendance  on  the 
passengers,  and  not  in  the  working  of  the  ship ;  and  no  such  ship 
shall  clear  out  or  proceed  to  sea  without  having  such  interpreter  or 
interpreters  on  board ;  and  the  master  of  any  such  foreign  ship 
clearing  out  or  proceeding  to  sea  without  having  such  interpreter  or 
interpreters  on  board  as  aforesaid,  shall  for  each  offence  be  liable  to  a 
penalty  not  exceeding  fifty  pounds  nor  less  than  five  pounds 
sterling. 

XLI.  Every  "  Passenger  Ship"  shall  in  the  following  cases  carry  a 
duly  qualified  medical  practitioner,  who  shall  be  rated  on  the  ship's 
articles : 

First,  when  the  duration  of  the  intended  voyage,  as  herein-before 
computed,  exceeds  eighty  days  in  the  case  of  ships  propelled  by 
sails,  and  forty-five  days  in  the   case   of  ships  propelled  by 
steam,  and  the  number  of  passengers  on  board  exceeds  fifty  : 
Second,  whenever  the  number  of  persons  on  board  (including  cabin 

passengers,  officers,  and  crew)  exceeds  three  hundred  : 
In  case  of  noncompliance  with  any  of  the  requirements  of  this  section, 
the  master  shall  for  each  offence  be  liable  to  a  penalty  not  exceeding 
one  hundred  pounds  nor  less  than  twenty  pounds  sterling. 

XLII.  No  medical  practitioner  shall  be  considered  to  be  duly  quali- 
fied for  the  purposes  of  this  Act  unless  authorized  by  law  to  practise 
in  some  part  of  her  Majesty's  dominions,  or,  in  the  case  of  a  foreign 
ship,  in  the  country  to  which  such  ship  may  belong,  as  a  physician, 
surgeon,  or  apothecary,  nor  unless  his  name  shall  have  been  notified 
to  the  emigration  officer  at  the  port  of  clearance,  and  shall  not  be 
objected  to  by  him,  nor  unless  he  shall  be  provided  with  proper 
surgical  instruments  to  the  satisfaction  of  such  officer  :  provided, 
nevertheless,  that  where  the  majority  of  the  passengers  in  any 
"  Passenger  Ship,"  or  as  many  as  three  hundred,  are  foreigners,  any 
medical  practitioner  who  may  be  approved  by  such  emigration  officer 
may  be  carried  therein.  In  case  any  person  shall  proceed  or  attempt 
to  proceed  as  medical  practitioner  in  any  "  Passenger  Ship"  without 
being  duly  qualified  as  aforesaid,  or  contrary  to  any  of  the  require- 
ments of  this  section,  such  person  and  all  persons  aiding  or  abetting 
therein  shall  for  each  offence  be  liable  to  a  penalty  not  exceeding-  one 
hundred  pounds  nor  less  than  ten  pounds  sterling. 

XLIII.  The  owner  or  charterer  of  every  "Passenger  Ship"  shall 
)rt8'  provide  for  the  use  of  the  passengers  a  supply  of  medicines,  medical 
comforts,  instruments,  and  other  things  proper  and  necessary  for 
diseases  and  accidents  incident  to  sea  voyages,  and  for  the  medical 
treatment  of  the  passengers  during  the  voyage,  including  an  adequate 
supply  of  disinfecting  fluid  or  agent,  together  with  printed  or  written 
directions  for  the  use  of  the  same  respectively ;  and  such  medicines, 
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medical  comforts,  instruments  and  other  things  shall,  in  the  judg- 
ment of  the  emigration  officer  at  the  port  of  clearance,  be  good  in 
quality,  and  sufficient  in  quantity,  for  the  probable  exigencies  of  the 
intended  voyage,  and  shall  be  properly  packed  and  placed  under  the 
charge  of  the  medical  practitioner,  when  there  is  one  on  board,  to  be 
used  at  his  discretion.  In  case  of  noncompliance  with  any  of  the  Penalty, 
requirements  of  this  section,  the  master  of  the  ship  shall  for  each 
offence  be  liable  to  a  penalty  not  exceeding  fifty  pounds  nor  less  than 
five  pounds  sterling. 

X  J,IV.  No  "  Passenger  Ship,"  except  as  herein-after  provided,  shall  Medical  insp*c- 
clear  out  or  proceed  to  sea  until  some  medical  practitioner,  to  be  JJJJJ  mJScTiST™ 
appointed  by  the  emigration  officer  at  the  port  of  clearance,  shall  &c. 
have  inspected  such  medicines,  medical  comforts,  and  other  articles 
as  are  required  to  be  supplied  by  the  last  preceding  section,  and  also 
all  the  passengers  and  crew  about  to  proceed  in  the  ship,  and  shall 
have  certified  to  the  said  emigration  officer  that  the  said  ship  contains 
a  sufficient  supply  of  medicines,  medical  comforts,  disinfecting  fluid 
or  agent,  instruments,  and  other  things  requisite  for  the  medical 
treatment  of  the  passengers  during  the  intended  voyage,  nor  until 
such  medical  practioner  shall  have  certified  and  the  said  emigration 
officer  shall  be  satisfied  that  none  of  the  passengers  or  crew  appear, 
by  reason  of  any  bodily  or  mental  disease,  unfit  to  proceed,  or  likely 
to  endanger  the  health  or  safety  of  the  other  persons  about  to  proceed 
in  such  vessel.  Such  medical  inspection  of  the  passengers  shall  take 
place  either  on  board  the  vessel,  or,  at  the  discretion  of  the  said  emigra- 
tion officer,  at  such  convenient  place  on  shore  before  embarkation  as  he 
may  appoint ;  and  the  master,  owner,  or  charterer  of  the  ship  shall 
pay  to  such  emigration  officer  a  sum  at  the  rate  of  twenty  shillings 
for  every  hundred  persons  so  examined :  provided  also,  that  in  case 
the  emigration  officer  on  any  particular  occasion  shall  be  unable  to 
obtain  the  attendance  of  a  medical  practitioner,  it  shall  be  lawful  for 
the  master  of  any  such  ship  to  clear  out  and  proceed  to  sea,  on  re- 
ceiving from  the  said  emigration  officer  written  permission  for  the 
purpose.  In  case  any  "  Passenger  Ship  "  shall  clear  out  or  proceed  to  Penalty, 
sea  without  having  complied  with  all  the  requirements  of  this  section, 
the  master  of  such  ship  shall  for  each  offence  be  liable  to  a  penalty 
not  exceeding  one  hundred  pounds  nor  less  than  five  pounds 
sterling. 

XLV.  If  the  emigration  officer  at  any  port  shall  be  satisfied  that  Reianding  of 
any  person  on  board  or  about  to  proceed  in  any  "  Passenger  Ship  "  is  Passenfers  °.n 

.     J   r  />     •   i  •     , •        i     ±         <•  r  i         account  of  sick- 

by  reason  of  sickness  unfit  to  proceed,  or  is  for  that  or  for  any  other  ness,  or  for  pun- 

reason  likely  to  endanger  the  health  or  safety  of  the  other  persons  on  O'ing  ship, 
board,  the  said  emigration  officer  shall  prohibit  the  embarkation  of 
such  person,  or  if  embarked  shall  require  him  to  be  relanded ;  and  if 
such  emigration  officer  shall  be  satisfied  that  it  is  necessary,  for  the 
purification  of  the  ship  or  otherwise,  that  all  or  any  of  the  passengers 
or  persons  on  board  should  be  relanded,  the  said  emigration  officer 
may  require  the  master  of  the  ship  to  reland  all  such  passengers  or 
persons,  and  the  master  shall  thereupon  reland  such  passengers  or 
persons,  with  so  much  of  their  effects  and  with  such  members  of  their 
families  as  cannot  in  the  judgment  of  such  emigration  officer  be 
properly  separated  from  them ;  and  in  case  of  noncompliance  with  Penalty, 
any  of  the  requirements  of  this  section,  the  master,  owner,  or  charterer 
of  the  ship  shall  for  each  offence  be  liable  to  a  penalty  not  exceeding 
two  hundred  pounds  nor  less  than  ten  pounds ;  and  any  passenger  or 
person  embarking  after  such  prohibition,  or  refusing  or  neglecting  to 
leave  the  ship  when  so  directed  to  be  relanded,  shall  be  liable  to  be 
summarily  removed,  and  to  a  penalty  not  exceeding  forty  shillings 
for  each  day  which  he  shall  remain  on  board  after  the  giving  of  such 
prohibition  or  direction.  Pitwnfien,' 

XLVI.  Any  passenger  so  relanded  on  account  of  the  sickness  of        iW^** 
himself  or  of  any  member  of  his  family  who  may  not  be  re-embarked  A-.  to  return  of 
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passengers  re-      an^  finally  sail  in  such  ship,  or  any  emigration  officer  on  his  behalf, 


•ceovnfof  sick-   s^a^  be  entitled  to  recover,  by  summary  proces*,  the  whole  of  the 
ness,  &c.  monies  which  may  have  been  paid  by  or  on  account  of  such  passenger 

for  his  passage  and  that  of  the  members  of  his  family  so  relanded, 
from  the  party  to  whom  the  same  may  have  been  paid,  or  from  the 
owner,  charterer,  or  master  of  such  ship,  or  any  of  them,  at  the  option 
of  such  passenger  or  emigration  officer. 

Subsistence  XLVII.  The  master  of  any  "  Passenger  Ship,"  from  which  the  whole 

[!J0pSCTgersPaid  or  an7  Part  of>  tlie  passengers  shall  be  relanded  on  account  of  any  of 

reianded."  '        the  reasons  mentioned  in  section  forty-five,  shall  pay  to  each  pas- 

senger so  relanded  (or  if  he  shall  be  lodged  and  maintained  in  any 

hulk  or  establishment  under  the  superintendence  of  the  said  emigra- 

tion commissioners,  then  to  the  emigration  officer  at  the  port,)  sub- 

sistence money  at  the  rate  of  one  shilling  and  sixpence  a  day  for  each 

statute  adult,  until  he  shall  be  re-embarked,  or  decline  or  neglect  to 

proceed,  or  until  his  passage  money,  if  recoverable  under  the  forty- 

sixth  section  of  this  Act,  be  returned  to  him. 

SftemoneP^md  XLVIII.  If  any  person  by  whom  or  on  whose  behalf  any  contract 
compensation1^  shall  have  been  made  for  a  passage  in  any  ship  proceeding  on  any 
passengers  where  voyage  to  which  this  Act  extends,  shall  be  at  the  place  of  embarkation 
Jrovtded  for  before  six  o'clock  in  the  afternoon  of  the  day  of  embarkation  ap- 
them  according  pointed  in  such  contract,  and  shall,  if  required,  pay  the  stipulated 
to  contract.  passage  money,  or  the  unpaid  balance  thereof,  and  if  from  any  cause 
whatever,  other  than  his  own  refusal,  neglect,  or  default,  of  the 
prohibition  of  an  emigration  officer,  as  herein-before  mentioned,  or 
the  requirements  of  any  order  in  council,  such  passenger  shall  not 
be  received  on  board  before  that  hour,  or  if  from  any  such  cause  as 
aforesaid  any  passenger  who  shall  have  been  received  on  board  shall 
not  either  obtain  a  passage  in  such  ship  to  the  port  at  which  he  may 
have  contracted  to  land,  or,  together  with  all  the  immediate  members 
of  his  family  who  may  be  included  in  such  contract,  obtain  a  passage 
to  the  same  port  in  some  other  equally  eligible  ship,  to  sail  within  ten 
days  from  the  expiration  of  the  said  day  of  embarkation,  and  in  the 
meantime  be  paid  subsistence  money  from  the  time  and  at  the  rate 
herein-after  mentioned,  such  passenger,  or  any  emigration  officer  on 
his  behalf,  shall  be  entitled  to  recover,  either  from  the  party  to  whom 
or  on  whose  account  the  same  may  have  been  paid,  or  (in  case  such 
contract  shall  have  been  made  with  the  owner,  charterer,  or  master 
of  such  ship,  or  with  any  person  acting  on  behalf  or  by  the  authority 
of  any  of  them  respectively,)  from  such  owner,  charterer,  or  master 
of  such  ship,  or  any  of  them,  at  the  option  of  such  passenger  or 
emigration  officer,  ail  monies  which  shall  have  been  paid  by  or  on 
account  of  such  passengers  for  such  passage,  and  also  such  further 
sum,  not  exceeding  ten  pounds  in  respect  of  each  such  passage,  as 
shall,  in  the  opinion  of  the  justices  of  the  peace  who  shall  adjudicate 
on  the  complaint,  be  a  reasonable  compensation  for  the  loss  or  incon- 
venience occasioned  to  such  passenger  by  the  loss  of  such  passage. 

XLIX.  If  any  ship,  whether  a  "Passenger  Ship"  or  otherwise, 
&^\\  not  actually  put  to  sea,  and  proceed  on  her  intended  voyage 
before  three  o'clock  in  the  afternoon  of  the  day  next  after  the  said 
day  of  embarkation,  the  owner,  charterer,  or  master  of  such  ship,  or 
his  or  their  agent,  or  any  of  them,  at  the  option  of  such  passenger  or 
emigration  officer,  shall  pay  to  every  passenger  entitled  to  a  passage 
(or  if  such  passenger  shall  be  lodged  and  maintained  in  any  esta- 
blishment under  the  superintendence  of  the  said  emigration  com- 
missioners, then  to  the  emigration  officer  at  the  port  of  embarkation,) 
subsistence  money  after  the  rate  of  one  shilling  and  sixpence  for  each 
statute  adult,  in  respect  of  each  day  of  delay  for  the  first  ten  days, 
and  afterwards  three  shillings  a  day  for  each  statute  adult,  until  the 
final  departure  of  such  ship  on  such  voyage,  and  the  same  may  be 
recovered  in  manner  herein-after  mentioned  ;  provided  that  if  the 
passengers  be  maintained  on  board  in  the  same  manner  as  if  the  voyage 
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had  commenced,  no  such  subsistence  money  shall  be  payable  for  the 
first  two  days  next  after  the  said  day  of  embarkation,  nor  if  they 
shall  be  maintained  shall  such  subsistence  money  be  payable  if  the 
ship  be  unavoidably  detained  by  wind  or  weather,  or  by  any  cause 
not  attributable,  in  the  opinion  of  the  emigration  officer,  to  the  act  or 
default  of  the  owner,  charterer,  or  master. 

L    If  any  "Passenger  Ship"  shall,  after  clearance,  be  detained  in  ship,  puttin* 
port  for  more  than  seven  days,  or  shall  put  into  or  touch  at  any  port  back  to  replenish 
or  place  in  the  United  Kingdom,  she  shall  not  put  to  sea  again  until  Provisions» &c- 
there  shall  have  been  laden  on  board,  at  the  expense  of  the  owner, 
charterer,  or  master  of  such  ship,  such  further  supply  of  pure  water, 
wholesome  provisions    of  the  requisite    kinds  and  qualities,    and 
medical  comforts  and  stores,  as  may  be  necessary  to  make  up  the  full 
quantities  of  those  articles  hereiii-before  required  to   be  laden  on 
board  for  the  intended  voyage,  nor  until  any  damage  she  may  have 
sustained  shall  have  been  effectually  repaired,  nor  until  the  master  of 
the  said  ship  shall  have  obtained  from  the  emigration  officer  or  his 
assistant,  or,  where  there  is  no  such  officer,  or  in  his  absence,  from 
the  officer  of  customs  at  such  port  or  place,  a  certificate  to  the  same 
effect  as  the  certificate  herein-before  required  to  enable  the  ship  to 
be  cleared  out ;   and  in  case  of  any  default  herein  the  said  master  Penalty  on 
shall  be  liable,  on  conviction,  as  herein-after  mentioned,  to  a  penalty  master  for 
not  exceeding    one  hundred  pounds,    nor  less   than  fifty  pounds  default- 
sterling :  and  if  the  master  of  any  "  Passenger  Ship  "  so  putting  into 
or  touching  at  any  port  or  place  as  aforesaid  shall  not  within  twelve  baTtobe  re- 
hours  thereafter  report,  in  writing,  his  arrival,  and  the  cause  of  his  ported  toemi- 
putting  back,  and  the  condition  of  his  ship,  and  of  her  stores  and  gration  officer> 
provisions,  to  the  emigration  officer,  or,  as  the  case  may  be,  to  the 
officer  of  customs  at  the  port,  and  shall  not  produce  to  such  officer 
the  official  or  "  Master's  List"  of  passengers,  such  master  shall  for  penalty  on 
each  offence  be  liable  to  a  penalty  not  exceeding  twenty  pounds,  nor  master  for 
less  than  two  pounds  sterling.  neglect. 

LI.  If  any  "Passenger  Ship"  shall  put  into  any  port  or  place  in  in  case  of  wreck 
the  United  Kingdom  in  a  damaged  state,  and  the  master,  charterer,  °J  damage  pas~ 
or  owner  shall  not  give  a  written  undertaking  that  the  said  ship  shall  prSed^ith  a 
be  made  sound  and  seaworthy,  and  shall  within  six  weeks  from  the  passage  by  some 
day  of  her  so  putting  into  such  port  or  place  again  proceed  with  her  nlafntained'in"*1 
passengers  on  her  intended  voyage,   and  if  the  said  ship  shall  not  the  meantime, 
accordingly  be  made  seaworthy,  and  proceed  on  her  intended  voyage 
within  that  period,  or  if  any  such  ship  shall  after  the  commencement 
of  her  voyage  be  wrecked,  sunk,  or  otherwise  destroyed,  or  shall,  from 
any  cause  whatsoever,  not  land  her  passengers  at  the  place  where 
they  may  have  respectively  contracted  to  land,  the  owner,  charterer, 
or  master  thereof  shall  provide  the  passengers  with  a  passage  in  some 
other  eligible  ship,  to  sail  within  six  weeks  to  the  port  or  place  at 
which  they  respectively  may  have  originally  contracted  to  land,  and 
shall  in  the  meantime,  if  the  passengers  be  not  lodged  and  main- 
tained on  board  in  the  same  manner  as  if  the  ship  were  at  sea,  pay 
to  such  passengers  (or  if  such  passengers  shall  be  lodged  or  main- 
tained in  any  hulk  or  establishment  under  the  superintendence  of 
the  said  emigration  commissioners,  then  to  the  emigration  officer  at 
such  port  or  place,)  subsistence  money  after  the  rate  of  one  shilling 
and  sixpence  sterling  for  each  statute  adult  in  respect  of  each  day  of 
delay  until  such  passengers  are  duly  forwarded  to  their  destination;  in  default, 
and  if  default  shall  be  made  in  any  of  the  requirements  of  this  P* sbsa 8«  «™ ey 
section,  such  passengers  respectively,  or  any  emigration  officer  on 
their  behalf,  snail  be  entitled  to  recover,  by  summary  process,  as 
herein-after  mentioned,  all  monies  which  shall  have  been  paid  by  or 
on  account  of  such  passengers  or  any  of  them  for  such  passage,  from 
the  party  to  whom  or  on  whose  account  the  same  may  have  been  paid, 
or  from  the  owner,  charterer,  or  master  of  such  ship,  or  any  of  them, 
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at  the  option  of  such  passenger  or  emigration  officer  :  provided  that 
tne  w»d  emigration  officer  may,  if  he  shall  think  it  necessary,  direct 
that  the  passengers  shall  be  removed  from  such  "  Passenger  Ship"  at 
the  expense  of  the  master  thereof;  and  if  after  such  direction  any 
passenger  shall  refuse  to  leave  such  ship,  he  shall  be  liable  to  a 
penaity  not  exceeding  forty  shillings,  or  to  imprisonment  not  exceed- 
ing one  calendar  month. 

LII.  If  the  passengers  or  cabin  Passengers  of  any  "Passenger 
Ship  "shall  be  taken  off  from  any  such  "  Passenger  Ship,"  or  shall  be 
picked  up  at  sea  from  any  boat,  raft,  or  otherwise,  it  shall  be  lawful, 
if  the  port  or  place  to  which  they  shall  be  conveyed  shall  be  in  the 
United  Kingdom,  for  one  of  her  Majesty's  principal  secretaries  of 
state,  or  if  in  any  of  her  Majesty's  colonial  possessions,  for  the 
governor  of  such  colony,  or  for  any  person  authorized  by  him  for  the 
purpose,  or  if  in  any  foreign  country,  for  her  Majesty's  consular 
officer  at  such  port  or  place  therein,  to  defray  all  or  any  part  of  the 
expenses  thereby  incurred. 

LIII.  Jf  any  passenger  or  cabin  passenger  of  any  "  Passenger 
Ship"  shall,  without  any  neglect  or  default  of  his  own,  find  himself 
within  any  colonial  or  foreign  port  or  place  other  than  that  at  which 
he  may  have  contracted  to  land,  it  shall  be  lawful  for  the  governor 
of  such  colony,  or  for  any  person  authorized  by  him  for  the  purpose, 
or  for  her  Majesty's  consular  officer  at  such  foreign  port  or  place,  as 
the  case  may  be,  to  forward  such  passeng'er  to  his  intended  destina- 
tion, unless  the  master  of  such  ship  shall,  within  forty-eight  hours  of 
the  arrival  of  such  passenger,  give  to  the  governor  or  consular  officer, 
as  the  case  may  be,  a  written  undertaking  to  forward  or  carry  on, 
within  six  weeks  thereafter,  such  passenger  or  cabin  passenger  to  his 
original  destination,  and  unless  such  master  shall  accordingly  forward 
or  carry  him  on  within  that  period. 

LIV.  All  expenses  incurred  under  the  last  two  preceding  sections 
or  either  of  them,  by  or  by  the  authority  of  such  secretary  of  state, 
governor,  or  consular  officer,  as  aforesaid,  including  the  cost  of  main- 
taining the  passengers  until  forwarded  to  their  destination,  and  of  all 
necessary  bedding,  provisions,  and  stores,  shall  become  a  debt  to  her 
Majesty  and  her  successors  from  the  owner,  charterer,  and  master  of 
such  snip,  and  shall  be  recoverable  from  them,  or  from  any  one  or 
more  of  them,  at  the  suit  and  for  the  use  of  her  Majesty,  in  like 
manner  as  in  the  case  of  other  crown  debts  ;  and  a  certificate  pur- 
porting to  be  under  the  hand  of  any  such  secretary  of  state,  governor, 
or  consular  officer,  (as  the  case  may  be,)  stating  the  total  amount  of 
such  expenses,  shall  in  any  suit  or  other  proceeding  for  the  recovery 
of  such  debt  be  received  in  evidence  without  proof  of  the  handwriting 
or  of  the  official  character  of  such  secretary  of  state,  governor,  or 
consular  officer,  and  shall  be  deemed  sufficient  evidence  of  the  amount 
of  such  expenses,  and  that  the  same  were  duly  incurred  :  provided, 
nevertheless,  that  in  no  case  shall  any  larger  sum  be  recovered  on 
account  of  such  expenses  than  a  sum  equal  to  twice  the  total  amount 
of  passage  money  received  by  the  owner,  charterer,  or  master  of  such 
passenger  ship,  or  any  of  them,  from  or  on  account  of  the  whole 
number  of  passengers  and  cabin  passengers  who  may  have  embarked 
in  such  ship  ;  which  total  amount  of  passage  money  shall  be  proved 
by  the  defendant,  if  he  will  have  the  advantage  of  this  limitation  of 
the  debt  ;  but  if  any  such  passengers  are  forwarded  or  conveyed  to 
their  intended  destination  under  the  provisions  of  the  last  preceding 
section,  they  shall  not  be  entitled  to  the  return  of  their  passage 
money,  or  to  any  compensation  for  loss  of  passage  under  the  pro- 
visions  of  this  Act. 

LV.  No  policy  of  assurance  effected  in  respect  of  any  passages, 
or  °*  anv  Passage  or  compensation  monies,  by  any  person  by  this  Act 
made  liable,  in  the  events  aforesaid,  to  provide  such  passages  or  to 
Pav  sucl1  mom'es>  or  in  respect  of  any  other  risk  under  this  Act,  shall 
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be  deemed  to  be  invalid  by  reason  of  the  nature  of  the  risk  or  interest 
sought  to  be  covered  by  such  policy  of  assurance. 

LVI.  If  any  passenger  in  any  ship,  whether  a  "  Passenger  Ship"  Penalty  on 
or  otherwise,  shall  be  landed  at  any  port  or  place  other  than  the  port  Inrg°I5a^nyj£ld~ 
or  place  at  which  he  may  have  contracted  to  land,  unless  with  his 
previous  consent,  or  unless  such  landing  shall  be  rendered  necessary 
by  perils  of  the  sea,  or  other  unavoidable  accident,  the  master  shall 
for  each  offence  be  liable  to  a  penalty  not  exceeding  fifty  pounds  nor 
less  than  ten  pounds  sterling. 

LVII.  Every  passenger  in  a  "  Passenger  Ship  "  shall  be  entitled,  Passengers  to  be 
for  at  least  forty-eight  hours  next  after  his  arrival  at  the  end  of  his  ^hlSJj  aft«r 
voyage,  to  sleep  in  the  ship,  and  to  be  provided  for  and  maintained  arrival. 
on  board  thereof,  in  the  same  manner  as  during  the  voyage,  unless 
within  that  period  the  ship  shall  quit  such  port  or  place  in  the  further 
prosecution  of  her  voyage.     In  case  of  noncompliance  with  any  of  the  penalty, 
requirements  of  this  section,  the  master  shall  for  each  offence  be  liable 
to  a  penalty  not  exceeding  five  pounds  sterling. 

LVII  I.  Nothing  herein  contained  shall  take  away  or  abridge  any  passengers' 
right  of  action  which  may  accrue  to  any  passenger  in  any  ship,  or  to  "g"1  of  action 
any  other  person,  in  respect  of  the  breach  or  nonperformance  of  any  prei 
contract  made  or  entered  into   between  or  on   behalf  of  any  such 
passenger  or  other  person,  and  the  master,  charterer,  or  owner  of  any 
such  ship,  or  his  or  their  agent,  or  any  passage  broker. 

LIX.  It  shall  be  lawful  for  her  Majesty,  by  any  order  in  council, 
to  prescribe  such  rules  and  regulations  as  to  her  Majesty  may  seem 
fit,  for  the  following  purposes  ;  (that  is  to  say,) 

(1.)  For  preserving  order,  promoting  health,  and  securing  cleanli-  council,  pre- 
ness  and  ventilation  on  board  of  "  Passenger  Ships"  proceeding  ^jj^6  rul^s  for 
from  the  United  Kingdom  to  any  port  or  place  in  her  Majesty's  described. e' 
possessions  abroad. 

(2.)  For  permitting-  the  use  on  board  of  "  Passenger  Ships"  of  an 
apparatus  for  distilling  water,  and  for  defining  in  such  case 
the  quantity  of  fresh  water  to  be  carried  in  tanks  or  casks  for  the 
passengers. 

(3.)  For  prohibiting  emigration  from  any  port  or  ports  at  any  time 
when  choleraic  or  any  epidemic  disease  may  be  generally  preva- 
lent in  the  United  Kingdom  or  any  part  thereof,  or  for  reducing 
the  number  of  passengers  allowed  to  be  carried  in  "  Passenger 
Ships"  generally,  or  from  any  particular  ports  under  the  pro- 
visions of  this  Act. 

(4.)  For  requiring  duly  qualified  medical  practitioners  to  be  carried 
in  "  Passenger  Ships,"  in  cases  where  they  would  not  be  required 
to  be  carried  under  the  provisions  of  this'Act. 

Any  such  order  in  council  may  from  time  to  time  in  like  manner  be 
altered,  amended,  and  revoked,  as  occasion  may  require.     Any  copy  Gazette  and 
of  such  order  in  council  contained  in  the  London  Gazette,  or  purport-  J°1'^e1Jn,"ted 
ing  to  be  printed   by    the   Queen's   printer,    shall   throughout   her  printer  "to  be 
Majesty's  dominions'be  received  in  all  legal  proceedings  as  good  and  evidence  of 
sufficient  evidence  of  the  making  and  contents  of  any  such  order  in  or  lers' &c* 
council. 

LX.  In  every  such  "  Passenger  Ship"  the  medical  practitioner  on  Surgeon  or 
board,  aided  by  the  master  thereof,  or,  in  the  absence  of  such  medical  master  to  exact 
practitioner,  the  master  of  such  ship  is  hereby  empowered  to  exact  STsan 
obedience  to  all  rules  and  regulations  which  may  be  prescribed  by  lations. 
any  such  order  in  council  to  be  observed  on  board  passenger  ships  as 
aforesaid ;  and  any  person  on  board  who  shall  neglect  or  refuse  to  Penalty  on 
obey  any  such  rule  or  regulation,  or  who  shall  obstruct  the  medical  refusal, 
practitioner  or  master  of  such  ship  in  the  execution  of  any  duty  im- 
posed upon  him  by  any  such  rule  or  regulation,  or  who  shall  offend 
against  any  of  the  provisions  of  this  Act,  or  who  shall  be  guilty  of 
riotous  or  insubordinate  conduct,  shall  be  liable  for  each  offence  to 
a  penalty  not  exceeding  two  pounds  sterling,  and,  in  addition  thereto, 
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to  be  confined  in  the  common  gaol  for  any  period  not  exceeding 
one  month,  at  the  discretion  of  the  justices  who  shall  adjudicate  on 
the  complaint. 

Emigration  com-  LXI.  The  said  emigration  commissioners  shall  from  time  to  time 
"re'Sre8™  ab-  Prepare  such  abstracts  as  they  may  think  proper  of  the  whole  or  any 
stractof  Act  and  part  of  this  Act,  and  of  any  such  order  in  council  as  aforesaid  ;  and 


orders  in  i'o&T  copies  of  such  abstracts,  together  with  a  copy  of  this  Act,  shall, 

on  demand,  be   supplied  by  the  principal  officer  of  customs  at  the 
port  of  clearance  to  tne  master  of  every  "  Passenger  Ship"  proceeding 
Such  abstract  to        m  *^e  United  Kingdom  to  any  port   or  place  in  her  Majesty's 
be^osted™?  in*    possessions  abroad  ;  and  such  master  shall,  on  request  made  to  him, 
each  ship.  produce  a  copy  of  this  Act  to  any  passenger  on  board,  for  his  perusal, 

and,  further,  shall  post,  previous  to  the  embarkation  of  the  passengers, 
and  shall  keep  posted  so  long  a»  any  passenger  shall  be  entitled  to 
remain  in  the  ship,  in  at  least  two  conspicuous  places  between  the 
decks  on  which  passengers  may  be  carried,  copies  of  such  abstracts; 
Penalty  OB  and  such  master  shall  be  liable  to  a  penalty  not  exceeding  forty 

ne^it-ct  •f°r  shillings  sterling  for  every  day  during  any  part  of  which  by  his  act 

And  on'penoa  or  default  such  abstracts  shall  fail  to  be  so  posted  ;  and  any  person 
defacing  abstract,  displacing  or  defacing  such  abstracts  so  posted  shall  be  liable  to  a 

penalty  not  exceeding  forty  shillings  sterling. 

Sale  of  spirits  LXI  I.  If  in  any  "  Passenger  Ship  "  any  person  shall  during  the 

boar^pas'sier  T0va»e;  directly  or  indirectly,  sell  or  cause  to  be  sold  any  spirits  or 
ships.  strong  waters  to  any  passenger,  he  shall  be  liable  for  every  such 

Penalty.  offence  to  a  penalty  not  exceeding  twenty  pounds  nor  less  than  five 

pounds  sterling. 

Bond  to  be  given       LXIII.  Before  any  "  Passenger  Ship"  shall  clear  out  or  proceed  to 

BritTsifand0'       sea>  the  master,  together  with  the  owner  or  charterer  of  the  ship, 

foreign  passenger  or,  in  the  event  of  the  absence  of  such  owner  or  charterer,  or  if 

ships.  the  master  be  the  owner  or  charterer,  one  other  good  and  sufficient 

person,  to  be  approved  by  the  chief  officer  of  customs  at  the  port  of 

clearance,  shall  enter  into  a  joint  and  several  bond,  in  the  sum  of 

two   thousand  pounds,  to   her   Majesty,  her   heirs   and  successors, 

according"  to  the  form  contained  in  Schedule   (C.)  hereto  annexed. 

Such  bond  shall  not  be  liable  to  stamp  duty,  and  shall  be  executed  in 

duplicate. 

counterpart  of  LXIV.  It  shall  be  the  duty  of  the  chief  officer  of  customs  at  the 
SlndtenTtoP0^  of  clearance  of  any  "  Passenger  Ship  »  bound  to  any  of  her 
the  colony  to  Majesty's  possessions  abroad,  to  certify  on  one  part  of  such  bond  that 
which  ship  is  it  has  been  duly  executed  by  the  said  master  of  such  ship  and  the 

bound,  and  to  be,.,.  J.PJV  1-1 

received  in  evi-  other  obligor,  and  to  forward  the  same  by  post  to  the  colonial 
dence  without  secretary  of  the  colony  to  which  such  "  Passenger  Ship  "  may  be 
executio^00  bound  ;  and  such  certificate  shall,  in  any  colonial  court  of  judicature 
in  which  the  bond  may  be  put  in  suit,  be  deemed  conclusive  evidence 
of  the  due  execution  of  the  bond  by  the  said  master  and  the  other 
obligor,  and  it  shall  not  be  necessary  to  prove  the  handwriting  of  the 
officer  of  customs  who  may  have  signed  such  certificate,  nor  that  he 
was  at  the  time  of  signing  it  chief  officer  of  customs  at  the  port  of 
clearance  ;  provided  that  no  such  bond  shall  be  put  in  suit  in  any  of 
her  Majesty's  possessions  abroad  after  the  expiration  of  three  calendar 
months  next  after  the  arrival  therein  of  tne  said  ship,  nor  in  the 
United  Kingdom  after  the  expiration  of  twelve  calendar  months 
next  after  the  return  of  the  said  ship  and  of  the  said  master  to  the 
United  Kingdom. 

in  the  absence  of  LXV.  In  the  absence  of  any  agreement  to  the  contrary,  the  owner 
agreement  to  the  &^\\  be  the  party  ultimately  responsible,  as  between  himself  and  the 

contrary,  the  .-,  ij  i*    «•  iA      •  *  -\    c     i±  • 

owner  to  be         other  persons  hereby  made  liable  in  respect  of  any  default  in  corn- 

responsible  in      plying  with  the  requirements  of  this  Act  ;  and  that  if  any  such  last- 

fauitct  °f  mentioned  person  shall  pay  any  monies  hereby  made  payable  to  or  on 

behalf  of  any  such  passengers  as  aforesaid,  the  person  so  paying  the 

same  shall  be  entitled,  in  the  absence  of  any  such  agreement  as  afore- 

said, to  sue  for  and  recover  from    the    owner  the  amount  so  paid, 

together  with  costs  of  suit. 
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LXVI.  No  person  whatever  shall  directly  or  indirectly  act  as  a       Passage 
passage  broker  in  respect  of  passages  from  the  United  Kingdom  to       Broker*. 
any  place  out  of  Europe,  and  not  being-  within  the  Mediterranean  Sea,  NO  period  to  act 
or  shall  sell  or  let,  or  agree  to  sell  or  let,  or  be  in  anywise  concerned  **  a  passage 
in  the  sale  or  letting-  of  passages  in  any  ship,  whether  a  "  Passenger  lTncenceIthoat 
Ship"  or  otherwise,  proceeding  from  the  United  Kingdom  to  any 
such  place   as   aforesaid,  unless  such  person,  with  two  good  and 
sufficient  sureties   to   be    approved  by  the  emigration  officer  at  the 
port  nearest  to  the  place  of  business  of  such  person,  shall  have  pre- 
viously entered  into  a  joint  and  several  bond,  in  the  sum  of  one 
thousand  pounds  to  her  Majesty,  her  heirs  and  successors,  according 
to  the  form  contained  in  Schedule  (D.)  hereto  annexed,  which  bond 
shall  be  renewed  on  each  occasion  of  obtaining  such  licence  as  herein- 
after mentioned,  and  shall  be  in  duplicate,  without  stamps,  and  one 
part  thereof  shall  be  deposited  at  the  office  in  London  of  the  said 
emigration  commissioners,  and  the  other  part  thereof  with  the  emigra- 
tion officer  at  the  port  nearest  to  the  place  of  business  of  such  person, 
nor  unless  such  person  shall  have  obtained  a  licence,  as  herein-after 
mentioned,  to  let  or  sell  passages,  nor  unless  such  licence  shall  then 
be  in  force  ;  and  if  any  person  shall  offend  in  any  particular  against 
this  enactment,  every  person  so  offending  shall  for  each  offence  be 
liable  to  a  penalty  not  exceeding  fifty  pounds  nor  less  than  twenty 
pounds,  to  be  sued  for  and  recovered  as  herein-after  mentioned  : 
provided  that  such  bond  shall  not  be  required  of  any  person  who 
shall  be  one  of  the  sworn  brokers  of  the  city  of  London  :  provided  Emigration  com- 
also,  that  there  shall  be  excepted  from  the  operation  of  this  section  J^Its'lff  passage 
the  said  emigration  commissioners,  and  any  persons  contracting  with  brokers  exempted 
them,  or  acting  under  their  authority,  and  also  any  person  acting  as  from  this  section- 
the  agent  of  any  passage  broker  in  pursuance  of  an  appointment 
made  in  the  form  prescribed  by  Schedule  (I.)  hereto  annexed,  signed 
by  such  passage  broker,  and  countersigned  by  such  emigration  officer 
as  aforesaid :  provided  further,  that  the  acts  and  defaults  of  any  Passage  brokers 
person  acting  under  the  authority  or  as  agent  of  any  passage  broker 
shall,  for  the  purposes  of  this  Act,  be  deemed  to  be  also  the  acts  and 
defaults  of  such  passage  broker :  provided  also,  that  nothing  herein- 
before contained  shall  be  held  or  construed  to  prevent  the  said  emi- 
gration officer  from  accepting  the  bond  of  a  guarantee  society,  such 
bond  and  such  guarantee  society  as  shall  have  been  approved  by  the 
lords  commissioners  of  her  Majesty's  treasury,  in  lieu  of  the  bond  of 
two  good  and  sufficient  securities  as  aforesaid. 

LXVI  I.  Any  person  wishing  to  obtain  a  licence  to  act  as  a  passage  HOW  passage 
broker  in  respect  of  passages  from  the  United  Kingdom  to  any  place  ' 

out  of  Europe,  and  not  being  in  the  Mediterranean  Sea,  shall  make 
application  for  the  same  to  the  justices  at  the  petty  sessions  held  for 
the  district  or  place  in  which  such  person  shall  have  his  place  of  busi- 
ness ;  and  such  justices  are  hereby  authorized  (if  they  shall  think  fit) 
to  grant  a  licence  for  that  purpose,  according  to  the  form  in  the 
Schedule  (E.)  hereunto  annexed,  which  licence  shall  continue  in  force 
until  the  thirty-first  day  of  December  in  the  year  in  which  such 
licence  shall  be  granted,  and  for  thirty-one  days  afterwards,  unless 
sooner  forfeited,  as  herein  mentioned ;  and  upon  granting  such  licence  Justices  to  give 
the  justices   shall   cause  a  notice   thereof  according  to  the  form  in  "ionTommS-61^" 
Schedule  (F.)  hereto  annexed  to  be  transmitted  forthwith  by  the  post  sioners  of 
to  the  said  emigration  commissioners  at  their  office  in  London  :  pro-  licence  granted, 
vided  always,  that  no  such  licence  shall  be  granted  unless  the  party  Notice  to  be 
applying  for  the  same  shall  show  to  the  satisfaction  of  the  justices  f^co^ms^' 
that'he  has  given  such  bond  to  her  Majesty,  her  heirs  and  successors,  sioners  of  in- 
as  herein-before  required,  and  has  deposited  one  part  thereof  at  the  !?ml«ld  aPPlica- 

rr>       .      r  /»     i  •  i  •     •  •  i?  e  tion  for  licences. 

office  in  London  of  the  said  commissioners,  or  is  a  sworn  broker  of 
the  city  of  London,  and  has  in  either  case  given  notice  to  the  said 
commissioners  fourteen  clear  days  at  least  before  such  application  of 
his  intention  to  apply  for  the  same,  which  notice  shall  be  transmitted 
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by  the  post  to  the  office  in  London  of  the  said  commissioners,  and 

shall  be  according-  to  the  form  contained  in  the  Schedule  (G.)  hereto 

Power  to  justices  annexed  ;  provided  also,  that  any  justices  of  the  peace  who  shall 

to  be  fo'rfJE,"8  adjudicate  on  any  offence  against  this  Act,  or  on  any  breach  or  non- 

who  shall  give     performance  of  any  of  the  requirements  thereof,  are  hereby  authorized, 

Bam?to>feitniera-  if  they  shall  think  fit,  and  the  offender  is  a  passage  broker,  to  order 

tion  commis-   "   his  licence  to  be  forfeited,  and  the  same  shall  thereupon  be  forfeited 

biouers.  accordingly  ;  and  the  said  justices  making  such  order  shall  forthwith 

cause    notice    of   such    forfeiture,  in    the  form    contained   in   the 

Schedule  (H.)  hereunto  annexed,  to  be  transmitted  by  the  post  to 

As  to  application  the  said  commissioners  at  their  office  in  London  ;  in  Scotland,  where 


Scotland6'  in  anv  Person  wiping1  to  obtain  such  licence  shall  make  application  for 
the  same  to  the  sheriff  or  steward,  or  sheriff  substitute  or  steward 
substitute,  in  place  of  to  such  justices  of  the  peace  as  aforesaid, 
the  forms  given  in  the  said  Schedule  (D.),  (E.),  (F.),  (G.)  and  (H.) 
respectively,  shall  still  be  adhered  to,  with  such  alterations  as  may  be 
necessary. 

Existing  licences      LXVIII.  Every  passenger  broker's  licence  in  force  at  the  com- 

fcicTunuTYst      mencement  of  this  Act  shall,  unless  adjudged  to  be  forfeited,  continue 

Feb.,  1856.          in  force  until  the  first  day  of  February,  one  thousand  eight  hundred 

and  fifty-six,  but  no  longer  ;  and  all  acts  done  under  such  licence 

while  in  force  shall  be  as  valid  as  if  done  under  any  licence  granted 

under  this  Act. 

Passage  brokers  LXIX.  No  passage  broker  shall  employ  as  an  agent  in  his  business 
agents  except  °^  passage  broker  any  person  not  holding  from  him  the  appointment 
those  "expressly  of  agent  as  herein-before  mentioned  ;  and  every  person  holding  such 
appointed  by  appointment  shall  produce  the  same,  on  the  demand  of  any  emigration 
Agents  to  pro-  officer,  or  of  any  person  treating  for  a  passage  under  this  Act  :  for  any 
duce  their  breach  or  violation  of  this  enactment  in  any  particular,  the  offender 

deTnund?ent8  °"  sha11  be  liable  for  eacl1  offence  to  a  penalty  not  exceeding  fifty  pounds 

ncr  less  than  twenty  pounds. 

Penalty  on  per-  LXX.  If  any  person  shall  by  false  representation  as  to  the  size  of  a 
iSduc[nU<otherely  S*"P>  or  otherwise,  or  by  any  false  pretence  or  fraud  whatsoever,  induce 
to  engage  pas-"  any  person  to  engage  a  passage  in  any  ship,  the  person  so  offending  shall 
sages.  for  each  offence  be  liable  to  a  penalty  not  exceeding  twenty  pounds 

nor  less  than  five  pounds  sterling. 

Contract  tickets  LXXI.  Every  person  whatever,  except  the  said  emigration  com- 
for  cabin  and  missioners  and  persons  acting  for  them  and  under  their  direct  autho- 
rs'  rity,  who  shall  receive  money  from  any  person  for  or  in  respect  of  a 
passage  in  any  ship,  or  of  a  cabin  passage  in  any  "  Passenger  Ship" 
proceeding  from  the  United  Kingdom  to  any  place  out  of  Europe, 
and  not  being  within  the  Mediterranean  Sea,  shall  give  to  the  person 
paying  such  money  a  contract  ticket,  signed  by  the  owner,  charterer, 
or  master  of  the  ship  or  "  Passenger  Ship"  (as  the  case  may  be)  in 
which  the  passage  is  to  be  provided,  or  by  some  person  in  their  or  his 
name,  and  on  their  or  his  behalf  :  such  contract  ticket  shall  be  made 
out  in  plain  and  legible  characters  on  a  printed  form,  which  in  the 
case  of  cabin  passengers  shall  be  according  to  the  form  contained  in 
Schedule  (K.)  hereto  annexed,  and  in  the  case  of  all  other  passengers 
in  the  form  contained  in  Schedule  (L.)  hereto  annexed,  or  according  to 
such  other  form  as  in  either  case  may  from  time  to  time  be  prescribed 
by  the  said  emigration  commissioners  in  any  notice  issued  under  their 
hands,  or  the  hands  of  any  two  of  them,  and  published  in  the  London 
Gazette  :  and  any  directions  contained  on  the  face  of  such  form  of 
contract  ticket  shall  be  obeyed  in  the  same  manner  as  if  herein  set 
forth.  In  case  of  noncompliance  with  any  of  the  requirements  of 
this  section  or  of  any  of  the  directions  on  such  form  of  contract  ticket 
not  inconsistent  with  this  Act,  the  person  so  offending  shall  for  each 
offence  be  liable  to  a  penalty  not  exceeding*  fifty  pounds  nor  less  than 
five  pounds  sterling  :  provided  always,  that  such  contract  tickets  shall 
not  be  liable  to  any  stamp  duty. 

Penalty  for  in-         LXX1I.  Any  person  who  shall  alter  or  cause  to  be  altered,  after  it 
cing  i.ny  one    js  once  issue{];  or  gj^u  in(juce  anv  pers0n  to  part  with,  render  useless, 
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or  destroy  any  such  contract  ticket,  during-  the  continuance  of  the  to  part  with  con- 
contract  which  it  is  intended  to  evidence  (except  in  the  case  of  cabin  tract  ticket. 
passengers  who  may  have  consented  thereto)  shall  be  liable  in  each 
case  to  a  penalty  not  exceeding-  twenty  pounds  sterling. 

LXXIII.  Any  question  which  may  arise  respecting  the  breach  or  Summary  re- 
nonperformance  of  any  of  the  stipulations  in  any  such  contract  ticket,  ™edy  f°r  ^reach 
may,  at  the  option  of  any  passenger  or  cabin  passenger  interested  ° 
therein,  be  heard  and  determined  in  a  summary  way  by  the  justices  of 
the  peace,  magistrates,  sheriffs,  or  other  officers  herein-after  authorized 
to  adjudicate  on  offences  and  complaints  under  this  Act,  who  are 
hereby  authorized  to  try  such  questions,  and  if  they  shall  find  that 
a  breach  of  contract  has  been  committed,  to  award  to  the  complainant 
such  damages  and  costs  as  they  may  think  fit,  not  exceeding  in  any 
case  the  amount  of  the  passage  money  specified  in  such  contract 
ticket  and  twenty  pounds  ;  and  if  such  damages  and  costs  be  not  at 
once  paid,  payment  thereof  shall  thereupon  be  enforced,  in  the  same 
manner  and  by  the  same  processes  as  the  payment  of  subsistence 
money,  or  the  return  of  passage  money,  may  be  enforced  under  this 
Act  ;  provided  that  if  any  passenger  shall  have  obtained  compensation 
or  redress,  under  any  of  the  other  provisions  of  this  Act,  he  shall  not 
be  entitled  to  sue  under  this  section  for  damages  for  the  same  matter 
or  cause  of  complaint. 

LXXIV.  If  any  cabin  or  other  passenger  shall,  on  demand  of  any  Penalty  on  cabin 
emigration  officer,  refuse  or  omit  to  produce  his  contract  ticket,  or  if  JJ^J^™  a 
any  owner,  charterer,  or  master  of  a  ship  shall  on  like  demand  refuse  omitting 


or  omit  to  produce  to  any  emigration  officer  in  the  United  Kingdom  duce  contract 
the  counterpart  of  any  contract  ticket  issued  by  them,  or  on  their  tlc 
behalf,  for  the  inspection  of  such  emigration  officer,  and  for  the 
purposes  of  this  Act,  every  person  so  offending  against  the  require- 
ments of  this  section  shall  for  each  offence  be  liable  summarily  to  a 
penalty  not  exceeding  ten  pounds. 

LXXV.  Any  person  who  shall  act  as  an  "  Emigrant  Runner,"  with-  Penalty  on  per- 
out  having  previously  been  licensed  and  registered  as  herein-after  ^nnS'without 
mentioned,  or  who  while  so  acting  shall  omit  to  wear  conspicuously  licence  and 
on  his  breast  such  badge  as  herein-after  mentioned,  or  who  shall  employ  ^J^J^^rs 
as  an  "  Emigrant  Runner"  any  person  not  duly  licensed  and  registered,  employ  ing°theni. 
shall  for  each  offence  be  liable  to  a  penalty  not  exceeding  five  pounds 
nor  less  than  twenty  shillings. 

LXXVI.  The  justices  of  the  peace  at  any  petty  sessions  held  for  Mode  of  licensing 
the  district  or  place  within  which  any  person  wishing  to  act  as  an  ^nree^islering 
"  Emigrant  Runner"  is  to  carry  on  his  business  may,  upon  the  recom-  ru 
mendation  in  writing  of  an  emigrant  officer  or  of  the  chief  constable 
or  other  head  officer  of  police  of  such  district  or  place  (but  not  other- 
wise), grant,  if  they  shall  think  fit,  to  such  person  wishing  to  act  as 
runner  a  licence  for  that  purpose  according  to  the  form  in  Schedule 
(M.)  hereto  annexed,  and  such  runner  shall  within  forty-eight  hours 
thereafter  (under  a  penalty  not  exceeding  forty  shillings  for  any 
default)  lodge  such  licence  with  the  nearest  emigration  officer,  who 
shall  register  the  name  and  abode  of  such  runner  in  a  book  to  be  kept 
for  that  purpose,  and  shall  number  each  name  registered  in  arith- 
metical progression,  and  shall  supply  to  such  runner,  on  his  paying  a 
sum  not  exceeding  seven  shillings  for  the  same,  a  badge  of  such  form 
and  description  as  shall  be  approved  by  the  said  emigration  commis- 
sioners. 

LXXVII.  Every  such  "  Emigrant  Runner's"  licence  shall  continue  Emigrant  run- 
in  force  until  the  thirty-first  day  of  December  in  the  year  in  which  JJ'JJJJ 
it  shall  be  granted,  unless  sooner  revoked  by  any  justice  of  the  peace, 
for  any  offence  against  this  Act,  or  for  any  other  misconduct  com- 
mitted' by  the  holder  of  such  licence.     In  case  of  any  renewed  licence 
it  shall  be  sufficient  for  the  emigration  officer  to  note  the  fact,  and  the 
date  of  the  renewal,  in  his  registry  book,  against  the  original  entry 
therein  of  the  name  of  the  runner  holding  such  renewed  licence. 
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Penalty  on  LXXVIIL  If  any  "  Emigrant  Runner"  shall  refuse  or  fail  to  pro- 

toi^actaoVmis-   ^uce>  on  demand,  his  badge  for  inspection,  or  to  permit  any  person 

conduct.         "   to  take  the  number  thereof,  or  if  he  shall  fail  within  forty-eight 

hours  to  give  to  the  emigTation  officer  of  the  port  or  place  within 

which  he  is  licensed  to  act,  notice  in  writing  of  any  change  in  his 

place  of  abode,  in  order  that  his  new  abode  may  be  registered,  or  of 

the  loss  of  his  badge,  or  if  he  shall  mutilate  or  deface  his  badge,  or 

wear  the  same  while  unlicensed,  or  wear  any  other  than  the  one 

delivered  to  him  by  such  emigration  officer  as  aforesaid,  or  permit 

any  other  person  to  use  his  badge,  he  shall  for  each  such  oifence  be 

liable  to  a  penalty  not  exceeding  forty  shillings,  and  to  the  forfeiture 

of  his  license,  if  the  convicting  justices  or  magistrate  shall  so  deter- 

Penaity  on  per-   mine  ;  and  any  person  retaining  or  using  any""  Emigrant  Runner's" 

sons  using  badge  not  issued  to  him  under  the  provisions  of  this  Act,  or  counter- 

badges  not  law-     _£•••  f  i     i     j  i_    n    _£•  i       «» 

fully  issued  to  xeitmg  or  forging  any  such  badge,  shall  for  each  such  offence  be 
them.  liable  to  a  penalty  not  exceeding  live  pounds. 

HOW  fresh  badges  LXXIX.  Such  emigration  officer  as  last  aforesaid  may,  if  he  thinks 
may  be  obtained  fit,  on  payment  to  him  of  the  sum  of  five  shillings,  deliver  a  new 
ones^re^oslor  badge  to  any  licensed  "Emigrant  Runner"  who  shall  satisfy  such 
mutilated.  officer  that  he  has  lost  his  original  badge,  or  who  shall  deliver  up  the 

same  in  a  mutilated  or  defaced  state. 

Runners  not  en-  LXXX.  No  t(  Emigrant  Runner"  shall  be  entitled  to  recover  from 
mbsto^from'any  anJ  passage  broker  any  fee,  commission,  or  reward,  for  or  in  con- 
passage  broker  sideration  of  any  service  connected  with  emigration,  unless  he  shall 
unless  acting  jje  acting-  under  the  written  authority  of  such  passage  broker,  nor, 

with  his  au-  ,  ,,       ,,  i       /»»  J          T         rj  '     j        i     11 

thority,  nor  from  under  a  penalty  for  each  offence  not  exceeding  five  pounds,  shall  take 
emigrants  for       or  demand  from  any  person  about  to  emigrate  any  fee  or  reward  for 
passage?8  th*       tne  procuring  of  his  passage,  or  in  any  way  relating  thereto. 
List  of  runners  to      LXXXI.  Every  passage  broker  shall  exhibit  and  keep  constantly 
be  exhibited  by    exhibited  in  some  conspicuous  place  in  his  office  or  place  of  business 

brokers  and  sent  ,.        .         ,.*         11-11        i  *.*•    •         -r 

to  emigration  a  correct  list,  in  plain  and  legible  characters,  containing  the  names 
officers.  and  addresses  in  full  of  every  person  for  the  time  being  holding 

such  authority  to  act  as  his  agent,  or  as  an  emigrant  runner  for  him 
as  aforesaid,  and  shall  on  or  before  the  fifth  day,  or  if  that  day  be  a 
Sunday,  on  or  before  the  fourth  day  in  every  month,  transmit  a  true 
copy  of  such  list,  duly  signed  by  him,  to  the  emigration  officer  sta- 
tioned nearest  to  the  place  of  business  of  such  licensed  passage 
broker,  and  shall  report  to  such  emigration  officer  every  discharge  or 
fresh  engagement  of  an  agent  or  of  an  "  Emigrant  Runner"  within 
twenty-four  hours  of  the  same  taking  place.  In  case  of  non- 
compliance  with  any  of  the  requirements  of  this  section,  the  person 
so  offending  shall  be  liable  for  each  offence  to  a  penalty  not  exceeding 
five  pounds,  nor  less  than  two  pounds. 

Trustees  of  docks      LXXXII.    It  shall  be  lawful  for  the  trustees  or  other  persons 
™ws  forVl^u-      charged  with  the  management  of  any  docks  or  basins  in  any  port 
latlng  tteiand-     within  the  United  Kingdom  from  which  "  Passenger  Ships"  are 
ing  and  embark-  despatched  to  make,  and  from  time  to  time  alter,  amend,  or  repeal, 
^emigrants!'    sucn  rules  and  bye-laws  as  may  be  necessary  for  prescribing  the 
and  for  licensing  docks,  basins,  or  other  places  at  which  persons  arriving  by  sea  at 
emigrant  porters.  Sucj1  p0rts  for  the  purpose  of  emigrating,   or  actually  emigrating1 
therefrom,  shall  be  landed  and  embarked,  and  the  mode  of  their 
landing  and  embarkation,  and  for  licensing  porters  to  carry  their 
lug-gage  and  otherwise  to  attend  upon  them,  and  for  the  storing  and 
safe  custody  of  their  luggage,  and  for  admitting  persons   to  and 
excluding  persons  from    access  to  such  docks  or   basins,   and   for 
attaching  a  penalty  not  exceeding  five  pounds  for  the  breach  of  any 
of  such  rules  or  bye-laws,  such  penalty  to  be  sued  for  and  recovered 
as  other  penalties  are  by  this  Act  directed  to  be  recovered,  except  that 
instead  of  an  emigration  officer  such  trustees  or  other  persons  as  afore- 
said shall  sue  for  and  recover  the  same  :  and  it  shall  further  be  lawful 
for  such  trustees,  by  their  officers  or  servants,  or  by  any  police-officer, 
to  arrest  and  detain  any  person  charged  with  the  breach  of  any  such 


Passengers  Act,  1855, 18  §•  19  Viet.  c.  119.  cclxv 

rule  or  bye-law,  until  brought  before  any  justice  of  the  peace,  who  is 
hereby  authorized  to  adjudicate  on  the  offence  in  a  summary  way  : 
provided  that  no  such  rules  or  bye-laws  shall  take  effect  until  they  Bye-iaws  to 
shall  have  been  approved  by  one  of  her  Majesty's  principal  secretaries  be  approved  by 
of  state,  and  published  by  his  authority  in  the  London  Gazette,wliich  j^J^JJJofb 
publication  shall  for  all  purposes  be  deemed  conclusive  evidence  of  lishetUn  the  ~ 
such  rules  and   bye-laws,   and  of   the  approval   thereof    by  such  London  Gazette. 
secretary  of  state. 

LXXXIII.    And  whereas  the  said  emigration  commissioners  and  Penalty  for  faisi- 
persons  acting- under  their  authority  issue  from  time  to  time  certain  fyine:  documents 
forms  of  application  and  other  papers  for  the  use  of  persons  desirous  £,m  enUjJition0 
of  emigrating1  by  their  assistance  :    and  whereas   it  is  expedient  to  commissioners, 
afford  additional  security  against  the  falsification  or  misuse  of  such  »»d  for  persona- 
forms  and  papers,  and  of  any  certificate  of  marriage  or  of  birth  or 
baptism,  or  other  document  or  statement  adduced  in  support  of  any 
application  to  the   said  commissioners    for  such   assistance:    be  it 
therefore  enacted,  that  if  any  person  shall  falsely  represent  himself 
to  be  or  falsely  assume  to  act  as  the  agent  of  the  said  commissioners, 
or  shall  sell  any  such  form  of  application,  paper,  or  embarkation 
order,  or  shall  wilfully  make  any  false  representation  in  any  such 
form  of  application,  paper,  certificate,  or  document  as  aforesaid,  or 
shall  forge  or  fraudulently  alter  any  signature  or  statement  contained 
therein  respectively,  or  shall  personate  any  person  named  therein  re- 
spectively, or  shall  aid  or  in  any  way  abet  any  person  in  any  such 
false  representation,  forgery,  alteration,  or  personation,  the  person  so 
offending  shall  be  liable  for  each  such  offence  to  a  penalty  not  exceed- 
ing fifty  pounds,  nor  less  than  two  pounds  sterling. 

LXXXIV.  All  penalties  and  forfeitures  imposed  by  this  Act  shall  Procedure  for 
be  sued  for  in  the  United  Kingdom  by  any  emigration  officer  or  his    fenaitiet,  $c. 
assistant,  or  by  any  person  authorized  thereto  by  the  said  emigration  By  whom  penal- 
commissioners,  under  the  hands  of  any  two  of  them,  or  by  any  col-  ties  are  to  be 
lector  or  comptroller  of  her  Majesty's  customs,  or  by  any  other  officer  recovered' 
of  her  Majesty's  customs  authorized  thereto  in  writing  by  the  com- 
missioners of  her  Majesty's  customs,  and  in  any  of  her  Majesty's  pos- 
sessions abroad  by  any  government  emigration  officer  or  agent,  or  by 
any  such  collector  or  comptroller  of  customs,  or  other  officer  of  customs 
so  authorized  as  aforesaid,  or  by  any  officer  authorized  to  sue  for 
penalties  and  forfeitures  under  this  Act  by  writing  under  the  hand 
and  seal  of  the  governor  of  any  such   possession ;    and  the  said 
emigration  commissioners,  and  the  commissioners  of  her  Majesty's 
customs,  and  every  such  governor,  are  hereby  respectively  empowered 
to  grant  such  authority  as  aforesaid  :  and  all  sums  of  money  made  gy  wilom  pas- 
recoverable  by  this  Act  as  return  of  passage  money,   subsistence  sage,  subsistence, 
money,  damages,  or  compensation,  may  be  sued  for  and  recovered  by  *"^  monies^nia 
and    for  the  use  of  any  passenger  entitled  thereto  under  this  Act,  bTrecovered."1  ' 
or  by  any  such  officer  as  aforesaid,  for  and  on   behalf  and  to   the 
use  of  any  such  passenger,  or    any  number  of  such  passengers 
respectively,  and  in  any  case  either  by  one  or  several  informations 
or  complaints. 

LXXXV.   All  penalties  imposed  and  all  sums  of  money  made  Tribunal  for  ad- 
recoverable  under  this  Act,  by  way  of  passage  money,  subsistence  Jlldicatin£°n 
money,  compensation,  or  damages  for  the  breach  of  any  stipulation  comJSnt" 
in  any  contract  ticket,  shall  and  may  be  sued  for  and  recovered  before  under  this  Act. 
any  two  or  more  justices  of  the  peace  acting  in  any  part   of  her 
Majesty's  dominions  or  possessions  in  which  the  offence  shall  have 
been  committed,  or  the  cause  of  complaint  shnll  have  arisen,  or  in 
which  the  offender  or  party  complained  against  shall  happen  to  be,  or 
acting  in  any  county  or  borough,  or  place  adjacent  to  any  navigable 
river  or  inlet  of  the  sea  on  which  such  offence  shall  have  been  com- 
mitted, or  cause  of  complaint  have  arisen  ;  and  upon  information  or 
complaint  made  before  any  one  justice  of  the  peace  acting  as  afore- 
said, he  shall  issue  a  summons,  according  to  the  form  in  the  Schedule 
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(N.)  hereto  annexed,  requiring-  the  party  offending  or  complained 
against  to  appear  at  a  time  and  place  to  be  named  therein ;  and  every 
such  summons  shall  be  served  on  the  party  offending-  or  complained 
against,  or  shall  be  left  at  his  last  known  place  of  abode  or  of 
business,  or  on  board  any  ship  to  which  he  may  belong- ;  and  if  such 
party  shall  not  appear 'accordingly,  then  (upon  proof  of  the  due 
service  of  the  summons  by  delivering-  the  summons  or  a  copy  thereof 
to  the  party,  or  at  his  last  known  place  of  abode  or  of  business,  or  on 
board  any  ship  to  which  he  may  belong-,  to  the  person  in  charge  of 
any  such  ship,)  any  two  of  such  justices  so  acting  as  aforesaid  may 
either  hear  and  determine  the  case  in  the  absence  of  the  party,  or 
either  of  them  may  issue  his  warrant  for  apprehending  and  bringing 
such  party  before  them,  or  any  two  justices  so  acting  as  aforesaid ;  or 
the  justice  before  whom  the  charge  shall  be  made,  if  he  shall  have 
reason  to  suspect,  from  information  upon  oath,  that  the  party  is  likely 
to  abscond,  may  issue  such  warrant  in  the  iirst  instance  without  any 
previous  summons;  and  either  upon  the  appearance  of  the  party 
offending  or  complained  against,  or  in  his  absence  as  aforesaid,  any 
two  of  such  justices  so  acting  as  aforesaid  may  hear  and  determine 
the  case,  either  with  or  without  any  written  information  or  complaint ; 
and  upon  proof  of  the  offence,  or  of  the  complainant's  claim,  (as  the 
case  may  be,)  either  by  confession  of  the  party  offending  or  com- 
plained against,  or  upon  the  oath  of  one  or  more  credible  witness  or 
witnesses  (and  the  justices  are  hereby  authorized  to  summon  and 
swear  any  witnesses  who  may  be  deemed  necessary),  it  shall  be  lawful 
for  such  justices  so  acting  as  aforesaid  to  convict  the  offender,  or  to 
adjudicate  upon  the  complaint,  (such  conviction  or  adjudication  to  be 
drawn  up  according  to  one  of  the  forms  of  conviction  or  adjudication 
contained  in  Schedule  (O.)  hereto  annexed,  or  as  near  thereto  as  the 
circumstances  of  the  case  will  admit,)  and  upon  every  such  conviction 
to  order  the  offender  to  pay  such  penalty  as  they  may  think  proper, 
not  exceeding  the  penalties  herein-before  imposed,  and  upon  every 
such  adjudication  to  order  the  party  complained  against  to  pay  to  the 
party  suing  for  the  same  the  sum  of  money  or  damages  sued  for, 
or  so  much  thereof  as  such  justices  shall  think  the  complainant  justly 
entitled  to,  together  with,  in  every  case,  the  costs  of  the  proceedings ; 
and  if  the  monies  and  costs  mentioned  in  such  conviction  or  adjudica- 
tion be  not  paid  immediately,  or  within  the  time  limited  in  the 
order,  it  shall  be  lawful  for  any  two  of  such  justices  so  acting  as 
aforesaid,  by  warrant,  (and  although  the  written  order  of  conviction 
or  adjudication,  or  any  minute  thereof,  may  not  have  been  served,) 
to  cause  the  party  offending  to  be  committed  to  gaol,  there  to  be 
imprisoned,  with  or  without  hard  labour,  according  to  the  discretion 
of  such  justices,  for  any  term  not  exceeding  three  calendar  months, 
Proviso  where  no  lm^ess  sucn  monies  and  costs  be  sooner  paid  and  satisfied  :  provided 
forms  of  pro-  always,  that  in  all  proceedings  taken  under  this  Act  for  which  no 
*01>m  *s  nerem  expressly  provided,  it  shall  be  lawful  to  use  forms 
similar,  as  nearly  as  circumstances  will  admit,  to  those  contained  in 
the  schedule  to  an  Act  passed  in  the  session  of  parliament  holden  in 
the  eleventh  and  twelfth  years  of  the  reign  of  her  present  Majesty, 
chapter  forty-three. 

Police  and  sti-  LXXXVI.  Every  police  or  stipendiary  magistrate,  and  in  Scot* 
Se^and^18"  land  every  sheriff  or  steward  and  sheriff  substitute  or  steward 
Scotland  sheriff,  substitute  of  a  county  or  stewartry  within  his  own  county  or 
s^im^owera  M°  stewartlT>  snall  have  such  and  the  like  powers,  privileges,  and 
lustfces'oTtne38  functions,  and  be  entitled  to  exercise  such  and  the  like  jurisdiction 
peace.  under  this  Act,  as  any  justice  or  two  justices,  or  justices  at  petty 

sessions,  have,  or  is  or  are  entitled  to  exercise  under  the  provisions 
of  this  Act ;  and  all  acts,  matters,  and  things  competent  to  be 
done  under  the  provisions  of  this  Act  by  or  before  any  justice  or 
two  justices  of  the  peace,  or  justices  at  petty  sessions,  or  other- 
wise, may  be  done  by  and  before  any  police  or  stipendiary 
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magistrate,  and  in  Scotland  by  and  before  any  sheriff  or  steward, 
or  sheriff  substitute  or  steward  substitute,  within  his  own  county  or 
stewurtry. 

LXXXVII.  No  objection  shall  be  taken  or  allowed  to  any  com-  NO  objection  to 
plaint,  information,  summons,  or  warrant   under  this  Act,  for  any  ^  allowed,  nor 
alleged  defect  therein,  either  in  substance  or  in  form,  or  for  any  q^asheTfoVwant 
variance  between  such  complaint  or  information  and  the  evidence  of  form, 
adduced  on  the  hearing  thereof ;  but  if  any  variance  shall  appear  to 
the  justice  or  justices  present  and  acting  at  such  hearing  to  be  such 
that  the  party  so  summoned  and  appearing  has  been  thereby  deceived 
or  misled,  it  shall  be  lawful  for  such  justice  or  justices,  upon  such 
terms  as  he  or  they  shall  think  fit,  to  adjourn  the  hearing  of  the  case 
to  some  future  day,  and  in  the  meantime  to  commit  the  defendant  to 
such  safe  custody  as  the  said  justice  or  justices  may  think  fit,  or  to 
discharge  him  upon  his  recognizance,   with  or  without  sureties,  to 
appear  at  such  time  and  place  as  may  be  appointed :  no  conviction, 
order,  adjudication,  or  other  proceeding  under  or  in  pursuance  of  this 
Act  shall  be  quashed  or  vacated  for  want  of  form. 

LXXXVIII.  All  penalties  imposed  by  this  Act  shall,  when  reco-  Application  of 
vered,  and  notwithstanding  any  local  Act  of  parliament  to  the  con-  penalties. 
trary,  be  paid  to  the  emigration  officer  or  officer  of  customs  at  whose 
suit*the  same  shall  have  been  recovered,  for  the  use  of  her  Majesty 
and  her  successors,  and  if  recovered  in  the  colonies  shall  be  paid  over 
by  the  party  receiving  the  same  into  the  colonial  treasury,  and  shall 
form  part  of  the  general  revenue  of  the  colony,  and  if  recovered  in 
the  United  Kingdom  shall  be  paid  over  to  the  said  emigration  commis- 
sioners, if  the  party  at  whose  suit  the  same  shall  have  been  recovered 
be  an  emigration  officer  or  his  assistant,  and  to  her  Majesty's  com- 
missioners of  customs  if  the  party  at  whose  suit  the  same  shall  have 
been  recovered  be  an  officer  of  customs,  to  be  by  such  emigration  com- 
missioners and  commissioners  of  customs  respectively  duly  accounted 
for  ;  and  all  such  penalties  as  may  be  recovered  in  the  United  King- 
dom shall  be  appropriated  to  such  purposes  and  in  such  manner  as  the 
lord  high  treasurer  or  the  commissioners  of  her  Majesty's  treasury  may, 
from  time  to  time,  direct  and  appoint :  provided  always,  that  it  shall  Justices  may 
be  lawful  for  the  justices  of  the  peace  who  shall  impose  any  such  J^n'ouTS1*3118*" 
penalty  at  the  same  time  to  direct,  if  they  shall  think  fit,  that  a  part,  p'enaities'to  party 
not  exceeding  one  moiety  thereof,  be  applied  to  compensate  any  pas-  aggrieved, 
senger  for  any  wrong  or  damage  which  he  may  have  sustained  by  the 
act  or  default  in  respect  of  which  such  penalty  or  forfeiture  shall  have 
been  imposed. 

LXXXIX.    If  in  any  suit,    action,  prosecution,   or  other  legal  Burden  of  proof 
proceeding  under  this  Act,  any  question  shall  arise  whether  any  ship  SaimhTg  el?mp- 
was  or  was  not  exempted  from  the  provisions  of  this  Act  or  any  of  tion  from  Act. 
them,  the  burden  of  proving  that  such  ship  was  so  exempted  shall  lie 
on  the  party  claiming  the  benefit  of  the  exemption,  and  failing  such 
proof  it  shall,  for  any  such  purpose  as  aforesaid,  be  taken  and  ad- 
judged that  the  ship  cfid  come  within  the  provisions  of  this  Act :  and  Proof  of 
it  shall  not  be  necessary,  in  any  information,  complaint,  or  other  nesativts- 
process  or  proceeding,  to  negative  any  exemption,  proviso,  or  condi- 
tion contained  in  any  section  of  this  Act  on  which  such  information, 
complaint,  or  other  process  or  proceeding  shall  be  framed,  neither  shall 
it  be  necessary  for  the  complainant  to  prove  the  negative,  but  the  de- 
fendant may  prove  the  affirmative  thereof,  if  he  will  have  advantage 
of  the  same*. 

XC.  If  in  any  proceeding  before  any  justice  or  justices  of  the  peace  Proof  ofa  party 
under  this  Act,  or  upon  any  action,  suit,  or  other  proceeding  whatso-  being  an  emigra- 
ever,  against  any  person,  for  anything  done  either  contrary  to  or  in  tion  officer> 
pursuance  of  this  Act,  a  question  should  arise  whether  any  person  is 
an  emigration  officer  or  assistant  emigration  officer,  or  an  officer  of 
customs,  vivd  voce  evidence  may  be  ffiven  of  such  fact  by  the  officer 
himself,  and  shall  be  deemed  legal  ana  sufficient  evidence. 
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Appendix. 


Tender  of 
amends. 


Passenger  suing       XCI.  Any  passenger  suing  under  this  Act  for  any  sum  of  money 

not  incompetent  i  iiii«»  ?.  * 

witnesses.  made  recoverable  by  this  Act  as  passage  money,  subsistence  money, 

or  compensation,  or  damages,  shall  not  be  deemed  an  incompetent 
witness  in  any  proceeding  for  the  recovery  thereof,  notwithstand- 
ing- the  same,  if  recovered,  shall  be  applicable  to  his  own  use  and 
benefit. 

XCII.  No  plaintiff  shall  recover  in  any  action  against  any  emigra- 
^jon  oflgcep?  his  assistant,  government  emigration  agent,  or  officer  of 
customs,  or  other  person,  for  anything  done  in  pursuance  of  this  Act, 
if  tender  of  sufficient  amends  shall  have  been  made  before  such  action 
brought,  or  if,  after  action  brought,  a  sufficient  sum  of  money  shall 
.  .  have  been  paid  into  court,  by  or  on  behalf  of  the  defendant. 

action*  against  XCIII.  No  action  or  suit  shall  be  commenced  against  any  emigra- 
officers  executing  tion  officer,  his  assistant,  government  emigration  agent,  officer  of 
the  Act.  customs,  or  other  person,  for  anything  done  in  pursuance  of  or  under 

the  authority  of  this  Act,  until  ten  clear  days'  notice  in  writing,  spe- 
cifying distinctly  the  cause  of  action,  has  been  given  to  the  officer, 
agent,  or  person  as  aforesaid  against  whom  such  action  or  suit  is  in- 
tended to  be  brought,  nor  after  three  calendar  months  next  after  the 
act  committed  and  mentioned  in  such  notice  for  which  such  action  or 
suit  shall  be  so  brought  ;  and  every  such  action  shall  be  brought,  laid, 
and  tried  where  the  cause  of  action  shall  have  arisen,  and  not  in  any 
Defendant  may  other  place  ;  and  the  defendant  in  such  action  or  suit  may  plead  the 
Issue!  &c.  general  general  issue,  and  give  this  Act  and  any  special  matter  in  evidence,  at 
any  trial  which  shall  be  had  thereupon  ;  and  if  the  matter  or  thing 
shall  appear  to  have  been  done  under  or  by  virtue  of  this  Act,  or  if  it 
shall  appear  that  such  action  or  suit  was  brought  before  ten  clear  days' 
notice  thereof  given  as  aforesaid,  or  if  any  action  or  suit  shall  not  be 
commenced  within  the  time  herein-before  limited,  or  shall  be  brought 
or  laid  in  any  other  place  than  as  aforesaid,  then  the  jury  shall  find  a 
Costs.  verdict  for  the  defendant  therein  ;  and  if  a  verdict  shall  be  found  for 

such  defendant,  or  if  the  plaintiff  in  such  action  or  suit  shall  become 
nonsuited,  or  suffer  a  discontinuance  of  such  action,  or  if  upon  any 
demurrer  in  such  action  judgment  shall  be  given  for  the  defendant 
thereon,  then  and  in  any  of  the  cases  aforesaid  such  defendant  shall 
recover  full  costs  of  suit  as  between  solicitor  and  client,  and  shall  have 
such  remedy  for  recovering  the  same  as  any  defendant  may  have  for 
his  costs  in  any  other  case  by  law. 

XCIV.  Where  no  time  is  expressly  limited  within  which  any  com- 
P^amt  or  information  is  to  be  made  or  laid  for  any  breach  or  non- 
performance  of  any  of  the  requirements  of  this  Act,  the  complaint 
shall  be  made  or  the  information  laid  within  twelve  calendar  months 
from  the  time  when  the  matter  of  such  complaint  or  information 
respectively  arose,  or  in  case  the  master  of  any  ship  is  the  offender  or 
paity  complained  against,  within  twelve  calendar  months  next  after 
his  return  to  the  country  in  which  the  matter  of  complaint  or  infor- 
mation arose. 

XCV,  And  whereas  it  is  expedient  to  provide  in  certain  cases  for 
^  carrja^e  of  passeng.ers  by  sea  from  her  Majesty's  possessions 
Colonial  voyages  abroad  ;  be  it  therefore  enacted  as  follows  :  for  the  purposes  of  this 
defined.  _^ct  tke  term  it  Colonial  Voyage,"  shall  signify  any  voyage  from  any 

place  within  any  of  such  possessions  (except  the  territories  under  the 
government  of  the  East  India  Company  and  the  island  of  Hong  Kong) 
to  any  place  whatever,  where  the  distance  between  such  places  shall 
exceed  four  hundred  miles,  or  the  duration  of  the  voyage,  to  be  pre- 
scribed as  herein-after  mentioned,  shall  exceed  three  days. 

This  Act  to  apply  XCVI.  This  Act  shall  apply,  so  far  as  the  same  is  applicable,  to  all 
sm'Ps  carrying  passengers  on  any  such  "  Colonial  Voyage,"  except  as 
to  such  parts  of  the  Act  as  relate  to  the  following  matters  ;  (that  is  to 

gay  \ 

1  .  To  passage  brokers  and  their  licences  : 
2.  To  passengers'  contract  tickets  : 


Limitation  of 


Colonial 
oyaget. 


as  reutes  to 

matters  herein 
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3.  To  emigrant  runners : 

4.  To  the  giving  bond  to  her  Majesty  : 

5.  To  the  keeping  on  board  a  copy  of  this  Act : 

6.  To  orders  in  council  regulating  emigration  to  the  United  King- 
dom, or  prescribing  rules  for  promoting  health,  cleanliness,  order, 
and  ventilation : 

Provided  that  if  the  prescribed  duration  of  any  "  Colonial  Voyage  "  be  if  any  colonial 
less  than  three  weeks,  then,  in  addition  to  the  matters  lastly  herein-  than^three  leSS 
before  excepted,  the  provisions  of  this  Act  shall  not  extend  or  apply,  weScs/thL  Act 
so  for  as  they  relate  to  the  following  subjects ;  (namely,)  "ot  to  apply  to 

The  construction  or  thickness  of  the  decks :  JJJgJf  h 

The  berths  and  berthing  : 

The  height  between  decks  : 

Privies : 

Hospitals : 

Light  and  ventilation : 

Manning : 

Passengers  stewards : 

Passengers  cooks  and  cooking  apparatus  : 

The  surgeon,  and  medicine  chest : 

The  maintenance  of  passengers  for  forty-eight  hours  after  arrival : 
Provided  also,  that  in  the  case  of  such  "  Colonial  Voyages  "  whereof 
the  prescribed  duration  is  less  than  three  weeks,  the  requirements  of 
this  Act  respecting  the  issue  of  provisions  shall  not,  except  as  to  the 
issue  of  water,  be  applicable  to  any  passenger  who  may  have  con- 
tracted to  furnish  his  own  provisions. 

XCVII.  It  shall  be  lawful  for  the  governor  of  each  of  her  Majesty's  Governor  of 
possessions  abroad,  by  any  proclamation  to  be  by  him  from  time  to  v°lo"^e?  m&.y'. 
time  issued  for  that  purpose  (which  shall  take  effect  from  the  issuing  decEre  iength°of 
thereof),  to  declare  what  shall  be  deemed  for  the  purposes  of  this  Act  voyage,  and  pre- 
to  be  the  length  of  the  voyage  of  any  ship  carrying  passengers  from  die^rnedkines 
such  possession  to  any  other  place  whatsoever,  and  to  prescribe  such  and'medicai 
scale  of  diet  for  the  use  of  the  passengers  during  the  voyage  as  he  comfort8' 
shall  think  proper,  and  also  to  declare  what  medicines,  meclical  com- 
forts, medical  instruments,  and  other  matters  shall  be  deemed  neces- 
sary for  the  medical  treatment  of  the  passengers  during  such  "  Colo- 
nial Voyage ;"  and  the  provisions  and  requirements  of  every  such 
proclamation  shall  be  enforced  in  all  her  Majesty's  dominions  as  if 
they  were  incorporated  in  this  Act,  and  in  like  manner  as  the  provi- 
sions of  this  Act  may  be  enforced  ;  and  a  copy  of  any  such  proclama-  Copies  of  pro- 
tion,  purporting  to  be  under  the  hand  of  the  governor  of  the  colony  clamatJons  to  be 
wherein  the  same  may  have  been  issued,  and  under  the  public  seal  of  dem». 
such  colony,  shall  in  any  part  of  her  Majesty's  dominions  wherein  the 
same  shall  be  produced  be  received  as  good  and  sufficient  evidence  of 
the  due  issuing  and  of  the  contents  of  such  proclamation  unless  it 
shall  be  proved  that  such  copy  is  not  genuine. 

XCVIII.  It  shall  be  lawful  for  the  governors  of  any  such  posses-  Provision  for 
sions  respectively  to  authorize  such  person  or  persons  as  they  may  *n™e  crtonle*, 
think  fit  to  make  the  like  survey  and  examination  of  "  Passenger  and  for  appoin't- 
Ships  "  sailing  from  such  possessions  respectively  as  is  herein-before 
required  to  be  made  by  two  or  more  competent  surveyors  in  respect  of 
"  Passenger  Ships "  sailing  from  the  United  Kingdom,  and  also  to 
authorize,  in  such  cases  as  to  such  governors  may  seem  proper,  any 
competent  person  to  act  as  medical  practitioner  on  board  any  "  Pas- 
senger Ship  "  proceeding  on  a  "  Colonial  Voyage." 

XCIX.  This  Act  shall  not  apply  to  any  of  the  territories  or  places 
under  the  government  of  the  East  India  Company  :  it  shall,  however,  be  of  in 
lawful  for  the  governor-general  of  India  in  council,  from  time  to  council,  by  any 
time,  by  any  Act  or  Acts  to  be  passed  for  that  purpose,  to  declare  that  fofth^uw 
this  Act  or  any  part  thereof  shall  apply  to  the  carriage  of  passengers  to  adopt  this 
upon  any  voyage  from  any  ports  or  places  within  such  territories,  to  Act  for  India, 
be  specified  'in  such  Act  or  Acts,  to  any  other  places  whatsoever,  to  r 
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food,  passengers,  be  also  specified  in  such  Act  or  Acts ;  and  also  in  like  manner  to 
surgeons,  &c.       authorize  the  substitution,  as  respects  such  voyages,  of  other  articles 
of  food  and  provisions  for  those  herein-before  enumerated ;  and  to 
declare  the  rule  of  computation  by  which  the  length  of  any  such 
voyage  shall  be  estimated  ;  and  to  determine  the  persons  or  officers 
who  in  such  territories  shall  be  entitled  to  exercise  or  perform  the 
powers,  functions,  or  duties  herein-before  given  to  or  imposed  upon 
the  emigration  officers  and  officers  of  customs  in  the  United  Kingdom  ; 
and  to  authorize  the  employment  on  board  any  ship  of  a  medical  prac- 
titioner duly  qualified  by  law  to  practise  as  a  physician,  surgeon,  or 
apothecary  within  such  territories  ;  and  to  declare  for  the  purposes  of 
this  Act  the  space  necessary  for  passengers,  and  the  age  at  which  two 
children  shall  be  considered  equal  to  one  statute  adult,  in  ships  that 
And  to  declare     niay  clear  out  from  any  port  or  place  within  such  territories ;  and  also 
penlitteT&c""   to  Declare  *n  what  manner,  and  before  what  authorities,  and  by  what 
may  be  sued  for   form  of  proceedings,  the  penalties  imposed  and  the  sums  of  money 
and  recovered,     made  recoverable  by  this  Act,  shall  be  sued  for  and  recovered  within 
such  territories,  and  to  what  uses  such  penalties  shall  be  applied :  and 
and  on  the  passing  of  such  Indian  Act  or  Acts,  and  whilst  the  same 
shall  remain  in  force,  all  such  parts  of  this  Act  as  shall  be  adopted 
therein  shall  apply  to  and  extend  to  the  carriage  of  passengers  upon 
Indian  Act  may    sucn  voyages  as  in  the  said  Indian  Act  or  Acts  shall  be  specified.  The 
be  enforced  in      provisions  of  such  Indian  Act  shall  be  enforced  in  all  her  Majesty's 
likVrnannCT1"      possessions  in  like  manner  as  the  provisions  of  this  Act  may  be 
as  this  Act.          enforced :  every  such  Indian  Act  shall  be  subject  to  disallowance  and 
repeal,  and  shall  in  the  same  manner  be  transmitted  to  England,  to  be 
laid  before  both  houses  of  parliament,  as  in  the  case  of  any  other  law 
made  by  the  governor-general  in  council. 

Voyages  to  the       ^'  r^e  master  of  every  ship  bringing  passengers  into  the  United 

united  King-    Kingdom  from  any  place  "out  of  Europe,  and  not  within  the  Medi- 

dom*          terranean  Sea,  shall,  within  twenty-four  hours  after  arrival,  deliver  to 

List  of  passengers  the  emigration  officer  or  his  assistant,  or  in  their  absence  to  the  chief 

brought  into  the   officer  of  customs  at  the  port  of  arrival,  a  correct  list  signed  by  such 

tonbedSVeredm  master,  and  specifying  the  names,  ages,  and  callings  of  all  the  pas- 

by  the  master  of  sengers  embarked,  and  also  the  port  or  ports  at  which  they  respec- 

the  ship  to  the      tively  may  have  embarked,  and  showing  which,  if  any  of  them,  may 

officer?  l0'  have  died,  with  the  supposed  cause  of  death,  or  been  born  on  the 

Penalty  for          vovaoe  5  and  if  any  master  shall  fail  so  to  deliver  such  list,  or  if  the 

neglect.  same  shall  be  wilfully  false,  he  shall,  on  conviction,  as  herein-before 

Returns  of          mentioned,  be  liable  to  a  penalty  not  exceeding  fifty  pounds.     Such 

births  and  deaths  emigration  or  customs  officer  shall,  upon  receipt  of  such  list,  transmit 

to  the  registrar- e  the  particulars  respecting  any  passenger  named  therein  who  may 

general.  have  died,  with  the  supposed  cause  of  death,  or  been  born  on  the 

voyage,  to  the  registrar-general  of  births,  deaths,  and  marriages,  who 

shall  file  the  same,  and  enter  a  copy  thereof  under  his  hand  in  the 

"  Marine  Register  Book,"  which  entry  shall  be  dealt  with  and  be  of 

the  same  value  as  evidence  as  any  other  entry  made  in  such  book 

under  the  provisions  of  an  Act  passed  in  the  session  of  parliament  held 

in  the  sixth  and  seventh  years  of  the  reign  of  her  present  Majesty, 

o  k  7  Viet  c.  50  intituled  "  An  Act  for  registering  Births,  Deaths,  and  Marriages  in 

England." 

Penalty  on  CI.  If  any  ship  bringing  passengers  into  the  United  Kingdom  from 

masters  for  any  place  out  of  Europe  shall  have  on  board  a  greater  number  of  pas- 
^JlfS^r^ai.  sengers  or  persons  than  in  the  proportions  respectively  prescribed  in 

a  er^atfer  numucr    .     c?  r  f  /»«•  /••••  •  *    *  „ 

of  persons  than  the  fourteenth  section  of  this  Act  for  ships  carrying  passengers  from 
prescribed  by  the  United  Kingdom,  the  master  of  such  ship  shall  be  liable,  on  such 
SS'lct!4  conviction  as  herein-before  mentioned,  to  a  penalty  not  exceeding  ten 

pounds  nor  less  than  five  pounds  for  each  such  person  or  statute  adult 

constituting  any  such  excess. 

Provisions  and  CII.  The  master  of  every  passenger  ship  bringing  passengers  into 
water  to  be  the  United  Kingdom  from  any  place  out  of  Europe  shall  make  to  each 
t'into  statute  adult  during  the  voyage,  including  the  time  of  detention,  if 
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any,  at  any  port  or  place  before  the  termination  thereof,  issues  of  the  United  King- 
pure  water  and  of  good  and  wholesome  provisions,  in  a  sweet  con-  ?°  ^p^Swing 
dition,  in  quantities  not  less  in  -amount  than  is  prescribed  in  the  passengers  from 
thirty-fifth  section  of  this  Act  for  passengers  proceeding  from  the  £«  United 
United  Kingdom ;    and  in  case  of  non-compliance  with  any  of  the  penaity'for  de- 
requirements  of  this  section,  the  master  of  such  ship  shall,  on  such  fault, 
conviction  as  herein-before  mentioned,  be  liable  for  each  offence  to  a 
penalty  not  exceeding  fifty  pounds. 

GUI.  The  schedules  to  this  Act  shall  be  deemed  to  be  part  of  this  Schedules  to  be 
Act,  and  all  the  directions  therein  contained  shall  be  duly  followed  pa 
and  enforced,   under  a  penalty  not  exceeding  ten  pounds  on  the 
person  failing  to  obey  the  same  respectively. 


SCHEDULES  to  which  the  foregoing  Act  refers. 

SCHEDULE  (A.) 

FORM  OF  CERTIFICATE  EXEMPTING  A  MAIL  STEAMER  FROM  THE 
PROVISIONS  OF  THE  BRITISH  PASSENGERS  ACT,  18oo. 

N.B. — This  certificate  must  be  produced,  on  demand,  to  the  emigra- 
tion officer  or  his  assistant,  or,  if  there  be  no  such  officer,  to 
the  chief  officer  of  customs  at  the  port  of  clearance,  or  port  of 
departure,  by  the  master  of  any  steam  vessel  claiming 
exemption  from  the  Passengers  Act,  otherwise  the  exemption 
will  not  be  allowed. 

This  is  to  certify  that  the  steam  vessel  of  tons,  . 

•    ,        j  /  \  ,  11-  f  •    j    i      (a)  Omit  tins 

registered  (a)  tonnage,  belonging  to  the  port  of  ,  is  duly  Vord  if  inap- 

authorized  to  carry  mails  under  a  contract  with  the  government  of  (b)  pitcabiein  the 

between  (")  and  (?)  J^Jf  a  foreign 

and  is  therefore  exempt  from  the  operations  of  the  "  Passengers  Act,  (b)  insert  here 
1855,"  from  the  date  hereof  to  the  day  of 

18 

Given  under  my  hand  at  this 

day  of  18 

Postmaster-general  of  the  United 

Kingdom  or  his  deputy   (or 

(Signature) *£%££  Postmaster-gene- 

[name  the  colony  or  foreign 
state]  as  the  case  may  be). 


BRITISH   CONSUL'S  CERTIFICATE  IN  THE  CASE  OF  A   FOREIGN 
STEAM  VESSEL. 

The  above  signature  is  to  the  best  of  my  belief  the  signature  of 
the  [here  insert  the  title  of  the  officer 

signinff  the  preceding  certificate],  the  officer  duly  authorized  by  the 
government  of  to  grant  the  same. 

f  Her  Britannic  Majesty's  Consul- 

.„.  ,  I      general,  Consul,  or  Vice-consul 

(Signature)  _  _ -j      *f  (a*  thf  case 

(_     may  be). 
3    N 
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SCHEDULE  (B.) 
FORM  OF  PASSENGERS  LIST. 


Ship'sName 

Master's  Name 

Tons 
per  Register. 

Aggregate  Number  of 
superficial  feet  in  the  several 
compartments  set  apart  for 
Passengers  other  than 
Cabin  Passengers. 

Total  Number  of  Statute  Adults, 
exclusive  of  Master,  Crew,  and 
Cabin  Passengers,  which  the 
Ship  can  legally  carry. 

Where 
bound. 

I  hereby  certify,  that  the  provisions  actually  laden  on  board  this  ship  are  sufficient, 
according  to  the  requirements  of  the  Passengers  Act,  for  statute  adults 

for  a  voyage  of  days. 

(Signature)     Master. 

Date 185 


NAMES  AND  DESCRIPTIONS  OF  PASSENGERS. 


Ports 
of 
Embarkation 

Names 
of 
Passengers. 

Age  of  each  Adult  of 
12  years  and  upwards. 

Children 
>etween  1  and 
12  years. 

Infants. 

Profession, 
Occupa- 
tion, or 
Calling  of 
Passenger. 

State 
whether 
English, 
Scotch,  or 
Irish. 

Port  at 
which 
passengers 
have  con- 
tracted to 
land. 

Married. 

Single. 

Male 

Female 

Male 

Female 

Male 

Female 

Male 

Female 

SUMMARY. 


Adults            
Children  between  1  and  12  .. 
Infants           

Total           

Number  of  Souls. 

Equal 

to  statute 
Adults. 

English. 

Scotch. 

Irish. 

Total. 

We  hereby  certify  that  the  above  is  a  correct  list  of  the  names  and  descriptions  of  all 

the  passengers  who  embarked  at  the  port  of 

(Signed)  . Master. 


Date 


(Countersigned) 
185 


.Emigration  Officer. 
Officer  of  Customs  at 


N.B. — Lines  should  be  ruled  in  the  same  Form  for  any  additions  to  the  list  after  the 
ship  first  clears  out ;  and  similar  certificates  be  subjoined  to  such  additions,  according  to 
the  requirements  of  the  Act. 
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SCHEDULE  (C.) 

FORM  OF  BOND  TO  BE  GIVEN  BY  THE  MASTER  AND  BY  THE  OWNER 
OR  CHARTERER  OF  A  "  PASSENGER  SHIP." 

Know  all  men  by  these  presents,  that  we*  •  insert  here  the 

are  held  and  firmly  bound  unto  our  sovereign  by  the  snrn&mes^fM 

grace  of  God,   of  the  United   Kingdom  of  Great  Britain  and  with  occupations' 
Ireland  defender  of  the  faith,  in  the  sum  of  two  and  addr^ses  of 

thousand  pounds  of  good  and  lawful  money  of  Great  Britain,  to  Jbiigow. 
be  paid  to  our  said  the  heirs  and 

successors  ;  to  which  payment  well  and  truly  to  be  made  we  bind 
ourselves  and  every  of  us,  jointly  and  severally,  for  and  in  the 
whole,  our  heirs,  executors,  and  administrators,  and  every  of 
them,  firmly  by  these  presents.  Sealed  with  our  seals.  Dated 
this  day  of  one  thousand  eight  hundred 

and  fifty 

Whereas  by  the  "  Passengers  Act,  1855,"  it  is  amongst  other  things 
enacted,  that  before  any  "  Passenger  Ship  "  shall  clear  out  or  proceed 
to  sea,  the  master,  together  with  the  owner  or  charterer  of  the  ship, 
or  in  the  absence  of  such  owner  or  charterer,  or  if  the  master  be  the 
owner  or  charterer,  one  other  good  and  sufficient  person,  to  be 
approved  by  the  chief  officer  of  customs  at  the  port  of  clearance,  shall 
enter  into  a  bond  to  Majesty,  heirs  and  successors,  in  the 

sum  of  two  thousand  pounds  : 

Now  the  condition  of  this  obligation  is  such,  that  if  the  ship 
whereof  the  above-bounden  is  master,  bound  to 

is  in  all  respects  seaworthv,  *[and  if  the  said  ship  shall  *  The  clause 
call  at  the  port  of  and  there  shall  be  shipped  on  board 


at  such  port  pure  water  for  the  use  of  the  passengers,  sufficient  in  only  when  the 
quantity  to  afford  an  allowance  of  three  quarts  dailv  to  each  statute  shiP  ^  to  can  at 

j    i*.  f        v  •    i     f  ±TL  a  i  an  intermediate 

adult  lor  the  penod  of  days  on  the  voyage  from  such  port  to  port  to  take  in 

the  final  port  or  place  of  discharge  of  such  vessel,]  and  if,  (notwith-  water  as  provided 

standing  any  penalty  by  the  said  Act  imposed,  and  whether  the  same  Act."  34 

may  have  been  sued  for  and  recovered  or  not,)  all  and  every  the 

requirements  of  the  said  Passengers  Act,  1  855,  (except  such  of  them 

as  relate  exclusively  to  passage  brokers  and  runners)  and  of  the 

emigration  commissioners  acting:  in  the  manner  prescribed  by  the 

said  Act,  and  of  any  order  passed  by  her  Majesty  in  council  relating 

to  "  Passeng'er  Ships  "  and  now  in  force,  shall  in  all  respects  be  well 

and  truly  performedf  [and  if  the  master  for  the  time  being  of  the  t  This  clause  to 

said  ship"  shall  submit  himself,  in  like  manner  as  a  British  subject  ?„  thfclse  o  "Iy 

being  the  master  of  a  British  passenger  ship,  to  the  jurisdiction  of  foreign  passenge*- 

the  tribunals  in  Majesty's  possessions  abroad,  empowered  8hiP  proceeding 

by  the  said  Act  to  adjudicate  on  offences  committed  against  the  said  BruSh  colonies. 

Act,]  and  if  moreover  all  penalties,  fines,  and  forfeitures  which  the 

master  of  such  ship  may  be  adjudged  to  pay  for  or  in  respect  of  the 

breach  or  non-fulfilment  of  any  of  such  requirements  as  aforesaid 

shall  be  well  and  truly  paid,  and  if  all   expenses  incurred  by  the 

secretary  of  state  or  any  governor  or  British  consular  officer  under  the 

provisions  of  this  Act  shall  also  be  well  and  truly  paid,  then  this 

obligation  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

Signed,  sealed,  and  delivered  by  the  above-bounden  ^  Ingert  names 

and  in  the  presence  of  J  and  addresses  in 


full  of  the 
witnesses. 


§  [I  hereby  certify,  that  the  above  bond  was  duly  signed,  sealed  §  Certificate  to 
and  delivered  according  to  the  law  of  Great  Britain  by  the  said  c^f"^^^16 
master  of  the  said  ship  and  by  the  said  customs  and  for- 

( Other  oUigor}].  warded  with  the 

i  Ch;ef  ?ffir of ,Customs  5S£— 

-  \     for  the  Port  of  ing  to  s.64  of 

3  N  2  theAct- 
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*  Insert  Chris- 
tian and  sur- 
name in  full, 
with  occupations 
and  address  of 
each  of  the 
parties. 


t  Insert  the 
names  and 
addresses  in  full 
of  the  witnesses. 


SCHEDULE  (D.) 
FORM  OF  PASSAGE  BROKER'S  ANNUAL  BOND,  WITH  Two  SURETIES, 

TO  BE  APPROVED  BY  THE  EMIGRATION  OFFICER  AT  THE 
NEAREST  PORT. 

Know  all  men  by  these  presents,  that  we,  A.  B*  of 
C.  D.  of,  $c.  and  E.  F.  of,  fyc. 

are  held  and  firmly  bound  unto  our  sovereign 
by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  defender  of  the  faith,  in  the  sum 

of  one  thousand  pounds  of  good  and  lawful  money  of  Great 
Britain,  to  be  paid  to  our  said  the 

heirs  and  successors ;  to  which  payment  well  and  truly  to  be 
made  we  bind  ourselves  and  every  of  us  jointly  and  severally, 
for  and  in  the  whole,  our  heirs,  executors,  and  administrators 
and  every  of  them,  firmly  by  these  presents.  Sealed  with  our 
seals.  Dated  this  day  of  one  thousand  eight 

hundred  and  fifty 

Whereas  by  the  "Passengers  Act,  1855,"  it  is  amongst  other 
things  enacted,  that  no  person  whatever,  save  as  therein  excepted, 
shall  directly  or  indirectly  act  as  a  passage  broker  in  respect  of 
passages  from  the  United  Kingdom  to  any  place  out  of  Europe,  and 
not  being  within  the  Mediterranean  Sea,  or  shall  sell  or  let,  or  agree 
to  sell  or  let,  or  be  in  anywise  concerned  in  the  sale  or  letting  of 
passages  in  any  ship,  whether  a  "  Passenger  Ship  "  or  otherwise, 
proceeding  from  the  United  Kingdom  to  any  such  place  as  aforesaid, 
unless  such  person,  with  two  good  and  sufficient  sureties,  to  be 
approved  by  the  emigration  officer  at  the  port  nearest  the  place  of 
business  of  such  person  shall  have  previously  entered  into  a  joint 
and  several  bond  to  her  Majesty,  her  heirs  'and  successors,  in  the 
sum  of  one  thousand  pounds  ;  and  whereas  the  said  C.  D.  and  E.  F. 
have  been  duly  approved  by  the  proper  emigration  officer,  as  sureties 
for  the  said  A.  B.: 

Now  the  condition  of  this  obligation  is  such,  that  if  the  above- 
bounden  A.  B.,  and  every  agent  whom  he  may  employ  in  his 
business  of  a  passage  broker,  shall  well  and  truly  observe  and 
comply  with  all  the  requirements  of  the  said  recited  Act,  so  far  as 
the  same  relates  to  passage  brokers,  and  further  shall  well  and  truly 
pay  all  fines,  forfeitures,  and  penalties,  and  also  all  sums  of  money, 
by  way  of  subsistence  money,  or  of  return  of  passage  money  and 
compensation  to  any  passenger,  or  on  his  account,  together  with 
all  costs  which  the  aboye-bounden  A.  B.,  or  any  of  his  agents  as 
aforesaid,  may  at  any  time  be  adjudged  to  pay  under  or  by  virtue 
of  any  of  the  provisions  of  the  said  recited  Act,  then  and  in 
such  case  this  obligation  to  be  void,  otherwise  to  remain  in  full 
force. 

Signed,  sealed,  and  delivered  by  the  above-bounden  A.  B.,  C.  D., 
and  E.  JF.,  in  the  presence  off 


N.B. — This  bond  is  to  be  executed  in  duplicate  in  the  presence 
of  and  to  be  attested  by  an  emigration  officer  or  his  assistant,  or  an 
officer  of  customs,  or  a  magistrate,  or  a  notary  public.  One  part 
is  to  be  deposited  with  the  emigration  commissioners  in  London, 
and  the  other  part  with  the  emigration  officer  at  the  port  nearest 
to  the  place  of  business  of  the  broker.  Each  member  of  a  firm  or 
partnership  who  acts  as  a  passage  broker  must  give  a  separate  bond, 
with  two  sureties. 

[The  bond  is  exempt  from  stamp  duty,  but  must  be  renewed 
annually  with  the  licence. 
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SCHEDULE  (E.) 
FOBM  OF  PASSAGE  BROKER'S  LICENCE.* 

A .  B. f  of  in  the  having  shown  *  ™e  Christian 

to  the  satisfaction  of  me  (or  us)  the  undersigned,  that  he  hath  given  fuii,  wit"? the" '" 
bond  to  Majesty,  as  by  the  "  Passengers  Act,  1855,"  address  and 

required,  and  also    given    fourteen    clays    previous    notice  to    the  tkmeofrtheCUpa~ 
emigration  commissioners  of  his  intention  to  make  application  for  party  applying 
a  licence  to  carry  on  the  business  of  a  passage  broker,  in  respect for  ^  licence> 

f  /»  S       TT    •      i    TT  •        i  i  f   T*  must  be  cor- 

of  passages  from  the  United  Kingdom  to  any  place  out  of  Europe,  rectiy  inserted. 

and  not  being  within  the  Mediterranean  Sea,  I  (or  we),  the  under-  if  a  member  cf  a 

signed,  having  had  no  sufficient  cause  shown  to  me  (or  us),  and  tianandSr-1"" 

seeing  no  valid  reason  why  the  said  A.  B.  should  not  receive  such  names  of  ail 

licence,  do  hereby  licence  and  authorize  the  said  A.  B.  to  carry  on 

the  business  of  a  passage  broker  as  aforesaid  until  the  end  of  the 

present  year,  and    thirty-one  days  afterwards,    unless  this  licence 

shall  be    sooner  determined  by  forfeiture  for   misconduct  on   the 

part  of  the  said  A.  B.,  as  in  the  "  Passengers  Act,   1855,"  is 

provided. 


Given  under  my  hand  and  seal  (or  our  respective  hands  and  seals), 
this  day  of  J85     at 

{Justices  of  the  Peace,  police, 
or  stipendiary  magistrate, 
or  sheriff,  or  steward,  or 
sheriff  or  steward  substi- 
tute, as  the  case  may  be. 


*N.B. — Each  member  of  a  firm  or  partnership  who  acts  as  a 
passage  broker  must  have  a  separate  licence. 


SCHEDULE  (F.) 

FORM  OP  NOTICE  TO  BE  GIVEN  TO  THE  EMIGRATION  COMMIS- 
SIONERS BY  JUSTICES  GRANTING  A  LICENCE. 

Gentlemen, 

This  is  to  give  you  notice,  that  we  (or  I),  the  undersigned,  did 
on  the  day  of  185    license  A.  B.  of  *  *  insert  the 

to  carry  on  the  business  of  a  passage  broker,  under  the  provisions  of  ^" 
the  "  Passengers  Act,  1855."  with 

and  occupation 
a.  of  the  party. 

-f  Justices  of  the  Peace,  or 
}        as  the  case  may  be. 

Place 


Date 


To  the  Emigration  Cornrais-  "I 
sioners  of  London. 
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*  The  Christian 
name  and  sur- 
name in  full, 
with  the  address 
and  trade  or  oc- 
cupation of  the 
party  applying 
for  a  licence, 
must  be  here 
correctly  in- 
serted. 

t  The  place  or 
district  in  which 
the  party  giving 
the  notice  has  his 
place  of  business. 


SCHEDULE  (G.) 

FORM  OF  NOTICE  TO  BE  GIVEN  TO  THE  EMIGRATION  COMMIS- 
SIONERS BY  ANY  APPLICANT  FORA  PASSAGE  BROKER'S  LICENCE. 

Gentlemen, 

I,  A.  B*  of  in  do  hereby  give  you  notice,  that  it 

is  my  intention  to  apply,  after  the  expiration  of  fourteen  clear  days 
from  the  putting  of  this  notice  into  the  post,  to  the  justices  to  be 
assembled  in  petty  sessions  to  be  heldt  (or  to  the  police  or 

stipendiary  magistrate  for  the  city  or  borough  or  district  of 
or  if  in  Scotland  to  the  sheriff  or  steward  of  as  the  case 

may  be,)  for  a  licence  to  carry  on  the  business  of  a  passage  broker 
under  the  provisions  of  "  The  Passengers  Act,  1855." 

Signature 


To  the  Emigration  Com-1 
missioners,  London.     J 


Date 


*  The  Christian 
and  surname  in 
full,  with  the 
address  and 
trade  or  occupa- 
tion of  the  party 
to  be  here 
inserted. 

+  Here  state 
generally  the 
reason  of  for- 
feiture. 


SCHEDULE  (H.) 

FORM  OF  NOTICE  TO  BE  GIVEN  BY  THE  JUSTICES  TO  THE  EMIGRA- 
TION COMMISSIONERS  OF  FORFEITURE  OF  A  PASSAGE  BRO- 
KER'S LICENCE. 

Gentlemen, 

This  is  to  give  you  notice,  that  the  licence  granted  on  the 
day  of  185    to  A.  B*  of  in  to  act  as 

a  passage  broker,  was  on  the  day  of  now  last  past, 

duly  declared  by  me  (or  us)  the  undersigned  justices  of  the  peace  in 
petty  sessions  assembled,  to  be  forfeited.^ 

Signature 


To  the  Emigration  Com-  \ 
missioners,  London.     J 


Place  and  date 


185 


SCHEDULE  (I.) 

FORM  OF  APPOINTMENT  OF  PASSAGE  BROKER'S  AGENT. 

I,  A.  B.  of,  fyc.  (or  as  the  case  may  be)  one  of  the  partners  and  on 
insert  in  the  behalf  of  the  lirm  of,  fyc.  (name  all  the  partners  and  the  style  of  the 
the^hdSand^'^)  carrying  on  the  business  of  at  ,  do  hereby 

in.6  onnsiia.il  ana*/          /  J      o  ,  _^  -  0 

surnames  in  full,  nominate  and  appoint  you,  C.  D  ,  ot  tyc.,  to  act  as  my  agent  and  on 
with  the  correct  mv  behalf  in  the  sale' or  letting  of  passages  and  otherwise  in  the 
designation's  of  business  of  a  passage  broker,  according  to  the  provisions  of  "  The 
Passengers  Act,  1855." 

Signature  in  full 

Place  and  date 185 


the  constituent 
and  agent  re- 
spectively. 


Counter-signature 


/  Emigration  officer  of  the 
t      Port  of  _ 
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Appendix. 


SCHEDULE    (L). 


PASSENGER'S  CONTRACT  TICKET. 


Ship 


Counterpart  of  Patten- 
ger's  Contract  Ticket. 


This  part  of  the  contract 
ticket  is  to  be  separated 
from  the  other,  and  to  be 
delivered  by  the  passenger 
to  the  emigration  officer  at 
the  port  of  embarkation, 
(or,  if  no  such  officer,  to 
the  officer  of  customs,)  or 
to  any  one  appointed  by 
him  to  receive  it,  under  a 
penalty  not  exceeding 
.£10. 


CONTRACT  TICKET. 

I  engage  that  the  per- 
sons mentioned  below 
shall  be  provided  with  a 
steerage  passage  to 
and  be  landed  at  the  port 
of  in  in  the 

ship  of  tons, 

with  not  less  than  ten 
cubic  feet  for  luggage  for 
each  statute  adult,  and 
shall  be  victualled  during 
the  whole  voyage  accord- 
ing to  the  dietary  scale 
prescribed  by  law.  The 
ship  to  receive  her  pas- 
sengers at  on  the 

day  of 

185  .  Passage  money, 
inclading  Government 
dues,  if  any,  and  all 
charges  of  landing  & 


Namefc 


Ages. 


SoulB,  equal  to 
Statute  adults. 


These  direc- 
tions, and  the 
"notices  to  pas- 
sengers" below, 
form  part  of,  and 
must  appear  on, 
each  contract 
ticket. 


1.  A  contract  ticket  in  this  form  must  be  given  to 
every  passenger  engaging  a  passage  from  the  King- 
dom to  any  place  out  of  Europe,  and  not  being  within 
the  Mediterranean  Sea. 

2.  The  victualling  scale  for  the  voyage  must  be 
printed  in  the  body  of  the  ticket. 

3.  All  the  blanks  must  be  correctly  filled  in,  and 
the  ticket  must  be  legibly  signed  with  the  Christian 
names  and  surname  and  address  in  full  of  the  party 
issuing  the  same. 

4.  The  day  of  the  month  on  which  the  passengers 
are  to  embark  must  be  inserted  in  words  and  not  in 
figures. 

5.  "When  once  issued,  this  ticket  must  not  be  with- 
drawn from  the  passenger,  nor  any  alteration,  addi- 
tion, or  erasure  made  in  it. 


for 


of  tons  register,  to  take  in  passengers  at 

on  the  day  of  185 

I  engage  that  the  person  named  in  the  margin  hereof 
shall  be  provided  with  a  steerage  passage  to,  and  shall 
be  landed  at,  the  port  of  in 

in  the  ship  with  not  less  than  ten  cubic 

feet  for  luggage  for  each  statute  adult,  and  shall  be 
victualled  during  the  voyage,  and  the  time  of  detention 
at  any  place  before  its  termination,  according  to  the 
subjoined  scale,  for  the  sum  of  £  including 

Government  dues  before  embarkation,  and  head  money, 
if  any,  at  the  place  of  landing,  and  every  other  charge, 
except  freight  for  excess  of  luggage  beyond  the  quantity 
above  specified ;  and  I  hereby  acknowledge  to  have  re- 
ceived the  sum  of  £  *-  f  fau 


The  following  quantities,  at  least,  of  water  and  provi- 
sions, (to  be  issued  daily,)  will  be  supplied  by  the 
master  of  the  ship,  as  required  by  law ;  viz.,  to  each 
statute  adult  three  quarts  of  water  daily,  exclusive  of 
what  is  necessary  for  cooking  the  articles  required  by 
the  Passenger  Act,  to  be  issued  in  a  cooked  state; 
and  a  weekly  allowance  of  provisions  according  to 
the  following  scale : 

[Here  insert  the  Victualling  Scale  intended  to  be 
used  on  the  voyage.  This  must  be  either  the 
scale  prescribed  in  the  35th  section  of  the  Pas- 
sengers Act,  1855,  or  that  scale  modified  by  the 
introduction  of  articles  authorized  by  the  Act 
to  be  substituted  for  oatmeal,  rice,  and  pota- 
toes.] 

[N.B. — If  mess  utensils  and  bedding  are  to  be 
provided  by  the  ship,  the  stipulation  must  be 
inserted  here.] 


Signature  in  full 
Place  and  date 


[If  signed  by  a  broker  or  agent,  state  on  whose  behalf.] 


Deposit  £ , 
Balance  £ 
Total  £  . 


to  be  paid  at 


To  be  signed  in -v 
full    by    the  f  _ 
party  issuing  |  "" 
the  ticket.      * 


•  Insert  numberof  souls 
and  of  statute  adults  re- 
pectively. 


NOTICES  TO  PASSENGERS. 

1.  If  passengers,  through  no  default  of  their  own,  are  not  received  on 
board  on  the  day  named  in  their  contract  tickets,  or  fail  to  obtain  a  pas- 
sage in  the  ship,  they  should  apply  to  the  Government  emigration  officer 
at  the  port,  who  will  assist  them  in  obtaining  redress  under  the  Passen- 
gers Act. 

2.  Passengers  should  carefully  keep  this  part  of  their  contract  ticket 
till  after  the  end  of  the  voyage. 

N.B.— This  contract  ticket  is  exempt  from  btanip  duty. 
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SCHEDULE    (M.) 
FORM  OP  EMIGRANT  RUNNER'S  ANNUAL  LICENCE. 

A.  B.  (•)  of  in  the  having  (a)  The  chris- 

made  application,  in  writing:  to  us,  the  undersigned  justices  of  the  tian  and  sur- 
peace  assembled  in  petty  sessions,  for  the  (b)  of  wmTthiT address 

to  grant  to  him  a  licence  to  enable  him  to  be  registered  as  an  emi-  of  the  party 
grant  runner  in  and  for  (b)  ,  and  the  said  JSJJJJ1^^^ 

[A.  B.}  having  also  been  recommended  as  a  proper  person  to  receive  here  coViectiy  e 
such  licence  by  an  emigration  officer,  or  by  the  chief  constable  [or  inserted. 
other  head-officer  of  police,  as  the  case  may  be}  of  [the  (b)  City,  town, 

district,  town,  or  place  in  which  the  said  A.  B.  is  to  carry  on  his  ^hSS  emi- 
business]:    We  the  undermentioned  justices,   having  no   sufficient  grant  runner  is 
cause  shown  to  us,  and  seeing  of  ourselves  no  valid  reason  why  the  JJJ:*"7  on  hia 
said  A.  B.  should  not  receive  such  licence,  do  hereby  grant  to  him 
this  licence  for  the  purposes  aforesaid,  subject  nevertheless  to   be 
revoked  for  misconduct  on  the  part  of  the  said  A.  B.,  as  in  the 
"  Passengers  Act,  1855,"  is  provided. 


SCHEDULE  (N.) 
FORM  OF  SUMMONS  FOR  A  DEFENDANT  OR  A  WITNESS. 


A.  B.  Complainant.      1  ,  J"8*  to  c°mmand  7™  to  W*r  ***<>»' 
C.D.  Defendant.         j*^^ 

•  at  o'clock  in  the  noon  at 

,  .,  if  before  me,  or  other  the  magistrate  or  justices 

.unty,  or  city,  or  bo-      f   h        'ace  then       d  £  njt(1)  [to      Insertthi8 

rough,  or  police  district    angwer  ^  laint  of  (anv  emi_  Uen  the  de- 

case  may  be}       ["          ^ration  officer>  »•****»*  emigration  officer,  £±3!  "  SUm- 
Lor  officer  of  customs, 

-  or  (in  the  colonies  a  government  emigration 
or  immigration  agent,  as  the  case  may  be,}  for  a  breach  of  the 
section  (or  sections,   as  the  case  may  be,}  of  the  Passengers  Act, 

1855,]  (2)  or  to  give  evidence  in  the  complaint  of  A.  B.  against  C.  D.  (2)  insertthis 
for  breach  of  the  Passengers  Act.  18551.  »n  case  a  witness 

f  Justice  of  the  Peace,  or  police  18 


Signed 

or  stipendiary  magistrate,  or 
I      sheriff,  or  steward,  or  sheriff 

Dated  this 
hundred  and 

To 

substitute,  or  steward  sub- 
l     stitute,  as  the  case  may  be. 

day  of                      one  thousand  eight 

SCHEDULE  (O.) 

FORM  OP  CONVICTION  AND  ORDER  OF  ADJUDICATION  UNDER  THE 
PASSENGERS  ACT,  1855,  WHEN  THE  DEFENDANT  APPEALS. 

A.  B.  Complainant.   }      Be  it  remembered,  That  on  the  day 

C.  D.  Defendant.       5  of  instant,  C.  D.  of 

personally  came  before  me  (or  us,  as  the  case 

may  be,  at 
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Appendix. 


(1)  State  whether 
emigration  officer 
or  officer  of  cus- 
toms, or  govern- 
ment emigration 
agent,  or  pas- 
senger of  the 
ship  — — —  as 
the  case  may  be. 

(2)  Here  describe 
briefly  and  in 
general  terms 
requirement  (or 
requirements)  of 
the  Act,  which 
has  not  been 
fulfilled. 

(3)  Name  the 
witness,  or  wit- 
nesses, if  more 
than  one. 

(4)  Omit  these 
words  where 
there  is  no  con- 
viction, but  only 
an  order  of 
adjudication. 

(5)  Insert  this  in 
cases  where 
compensation  is 
awarded. 

(6)  Name  the 
passenger  or 
passengers  by  or 
on  whose 
behalf  the  com- 
pensation is 
awarded. 

(7)  Insert  this 
where  the 
offender  is  a 
passage  broker, 
and  his  licence 
is  declared 
forfeited. 

(8)  Insert  this 
where  compen- 
sation out  of  the 
penalty  is 
awarded  to  any 
aggrieved  pas- 
senger. 

(9)  Name  the 
passenger  or 


(to  answer  the  complaint  of  A.  B.  (!)  for  a 

•  breach  of  the  section  (or  sections,  as 
county,   or  city,   or    the  case  may  be]  of  the  Passengers  Act,  1855, 
borough,  or  police  dis-J  in  that,  fyc.,  (2)  or  (as  the  case  may  be)  for  a 
trict,  or  stewartry  of  j  breach  of  the  contract  contained  in  a  certain 
(as  the  case  may  be).      contract  ticket,  dated  ,  and  issued  by 

to  for  a  passage  to 

vin  the  ship 

Whereupon  I  (or  we)  did  proceed  to  examine 

into  the  complaint  so  made  against  the  said  C.  JD.,  and  the  same 
having1  been  (admitted  to  be  true  by  the  said  C.  D.,  or  as  the  case  may 
be,)  fully  proved  to  my  (or  our)  satisfaction  by  the  testimony  on  oath 
of  E.  F.  (3)  a  credible  witness  (or  witnesses),  I  (or  we)  (4)  [do  convict 
him  the  said  C.  D.  of  the  offence  (or  offences)  aforesaid ;  and  I  (or  we)] 
do  adjudge  and  order  that  he  shall  pay  to  the  said  A.  JB.  as  such 
(emigration  officer,  or  government  emigration  agent,  or  officer  of 
customs,  or  passenger  of  the  ship  ,  as  the  case  may  be,) 

the  sum  of  £  by  way  of  penalty  (or  by  way  of  subsistence 

money,  or  of  return  of  passage  money,  or  as  damages  for  breach  of 
such  contract  as  aforesaid,  as  the  case  may  be})  [(5)  and  shall  also  pay 
to  the  said  A.  B.  the  further  sum  of  £  as  compensation  for 

the  loss  and  inconvenience  occasioned  to  (6)  by  the  loss  of 

passage  in  the  ship  1. 

£|  [And  I  (or  we)  do  also  adjudge  and  order  that  the  licence  granted 
e  said  C.  D.  to  act  as  a  passage  broker  be  forfeited.] 

(8)  [And  I  (or  we)  do  hereby  also  adjudge  and  order  that  the  sum 
of£  being  a  part  not  exceeding  one  ^moiety  of  the  said 

penalty  of  £  ,  be  applied  to  compensate  (9)  for  the 

wrong  or  damage  which  he  (she  or  they)  has  (or  have)  sustained  in 
this  matter.] 

And  I  (or  we)  do  further  adjudge  and  order,  that  the  said  C.  D. 
shall  forthwith  pay  to  the  said  A.  B.  the  further  sum  of  £  for 

the  costs  and  charges  by  him  the  said  A.  B.  incurred  in  the  prosecution 
of  this  matter. 


and 


Given  under  my  hand  and 
day  of 


Signature. 


(10)  State  county 
or  district,  &c., 
as  the  case 
maybe. 


1  (or  our  hands  and  seal),  this 
one   thousand  eight  hundred 

(Justice  of  the  Peace,  police  or 
stipendiary  magistrate,  or 
sheriff,  or  steward,  or  sheriff 
or  stewards  substitute,  as  the 
case  may  be,  for. (10) 


FORM  OF  CONVICTION  AND  ORDER  OP  ADJUDICATION  WHERE  THE 
DEFENDANT  DOES  NOT  APPEAR. 


(1)  State  whether 
emigration 
officer,  or  officer 
of  customs,  or 
government 
emigration 
agent,  or  pas- 
senger of  the 

ship ,  as 

the  case  may 
be. 

(2)  Describe 
briefly  and  in 
general  terms 
the  requirement 
(or  requirements) 
of  the  Act  which 
has  net  been  ful- 
filled. 


A.  B.  Complainant.  \     Be  it  remembered,  That  C.  D.  of 

C.  D.  Defendant.  )  being  duly  summoned  to  answer  the 

complaint  of  A.  B.  (l)  for  a  breach  of 
( the  section  (or  sections)  of  the 

Passengers  Act,  1855,  in  that,  fyc.,  (2)  or 
(as  the  case  may  be),  for  a  breach  of  the 
contract  contained  in  a  certain  contract 
ticket,  dated  and  issued  by 

to  for  a  passage  to  in 

the  ship  ,  did  not  appear  before 

me  (or  us),  pursuant  to  the  said  sum- 
mons.    Nevertheless,  I  (or  we)  did  pro- 
^ceed  to  examine  into  the  complaint  so 
preferred  against  the  said  C.  D.,  and  the  same  having  been  duly 


county,  or  city,  or  borough, 
or  police  district,  or  stewar- 
try of  ,  as  the  case 
may  be. 
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proved  to  my  (or  our)  satisfaction,  by  the  testimony  on  oath  of  E  F.  (3)  (3)  Name  the 
a  credible  witness  or  witnesses,  I  (or  we)  do,  &c.  (proceed  as  in  wrevious  J|fJeJ^Jr 
form  of  conviction  according  to  the  circumstances  of  the  case.) 


No.X. 

26&27  VICT.  c.51. 

An  Act  to  amend  the  Passengers  Act,  1855. 

[13th  July,  1863.] 

WHEREAS  it  is  expedient  to  amend  "  The  Passengers  Act,  1855,"  in  is  &  10  Viet 
the  particulars  herein-after  mentioned  :  Be  it  therefore  enacted  by  the  c- 119« 
Queen's  most  excellent  majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of  the  same,  as  follows  : 

I.  This  Act  may  be  cited  for  all  purposes  as  "  The  Passengers  short  Titio. 
Act  Amendment  Act,  1863." 

II.  This  Act  shall  come  into  operation  on  the  1st  day  of  October,  Commencement 
One  thousand  eight  hundred  and  sixty- three.  of  Act. 

III.  The  definition  in  the  third  section  of  "The  Passengers  Act,  Definition  of 
1855,"  of  the  term  "  Passenger  Ship,"  is  hereby  repealed,  and  for  the  sMp'Mn^ection 
purposes  of  the  said  Act  and  of  this  Act  the  term  "  Passenger  Ship"  3,  Of  recited  Act 
ishall  signify  every  description  of  sea-going  vessel,  whether  British  or  repealed,  and 
foreign,  carrying,  upon  any  voyage  to  which  the  provisions  of  the  made.Pr° 
said  "  Passengers  Act,  1855,"  shall  extend,  more  than  fifty  passengers, 

or  a  greater  number  of  passengers  than  in  the  proportion  of  one 
statute  adult  to  every  thirty-three  tons  of  the  registered  tonnage  of 
such  ships,  if  propelled  by  sails,  or  than  one  statute  adult  to  every 
twenty  tons,  if  propelled  by  steam. 

IV.  So  much  of  the  fourth  section  of  the  said  "  Passengers  Act,  Mail  steamers 
1S55,"  as  exempts  from  the  operation  of  the  Act  any  steam  vessel  ^^cabin'1"5 
carrying  mails  under  contract  with  the  government  of  the  state  or  passengers  to  be 
colony  to  which  such  vessel  may  belong,  is  hereby  repealed,  and  A"^ect  to  this 
every  steam  vessel,  whether  British,  foreign,  or  colonial,  which  shall 

carry  passengers  other  than  cabin  passengers  in  sufficient  number  to 
bring  such  vessel  within  the  definition  of  a  passenger  ship,  as  set  forth 
in  the  third  section  of  this  Act,  shall  be  subject  to  the  provisions  of  the 
said  Act  and  of  this  Act  in  like  manner  as  any  passenger  ship  not 
carrying  a  mail. 

V.  The  first  rule  of  the  fourteenth  section  of  the  said  "  Passengers  Repeal  of  ton- 
Act,  1855,"  which  limits  the  number  of  persons  to  be  carried  in  a  Uumbero^pa"- 
passenger  ship  by  her  registered  tonnage,  together  with  so  much  of  senders  to  be 
the  concluding  portion  of  the  same  section  as  relates  to  such  rule,  is  carried  in  a 
hereby  repealed,  except  so  far  as  relates  to  any  penalty  incurred  or  pa 

legal  proceedings  taken  thereunder. 

VI.  In  the  passenger  lists  required  by  the  sixteenth  and  seventeenth  Cabin  passengers 
sections  of  the  "  Passengers  Act,  1855/'  to  be  delivered  by  the  master  passVngeMists? 
of  every  ship  before  demanding  a  clearance,  there  shall  be  set  forth, 

in  addition  to  the  other  particulars  required  by  "  The  Passengers  Act, 
1855,"  the  names  of  all  cabin  passengers  on  board  such  ships,  speci- 
fying whether  they  respectively  are  under  or  over  twelve  years  of 
age,  and  at  what  place  the  passengers  and  cabin  passengers  respec- 
tively are  to  be  landed,  and  the  schedule  B.  to  the  said  Act  shall  be 
altered  accordingly. 
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Appendix. 


Limit  of  penalty 
on  stowaways 
extended  from 
£5  to  £20. 


Horses  and 
cattle  may  be 
carried  in  pas- 
senger ships, 
under  conditions 
herein  named. 


Definition  of  the 
term  "  large 
cattle." 


Dogs  and  pigs. 


Issue  of  lime 
juice. 


Substitution  Of 
soft  bread  for 
other  bread 
stuffs. 


Section  46,  of 
recited  Act  to 
apply  to  cabin 
passengers,  and 
passage  money 
made  recover- 
able immediately 
on  relaodiug. 


VII.  The  limit  of  the  penalty  imposed  by  the  eighteenth  section  of 
the  said  "  Passengers  Act,  1855,"  on  persons  convicted  of  getting  on 
board  any  passenger  ship  with  intent  to  obtain  a  passage  therein 
without  the  consent  of  the  owner,  charterer,  or  master  thereof,  and  on 
persons  aiding-  or  abetting  in  such  fraudulent  attempt,  shall  be  ex- 
tended from  five  pounds  to  twenty  pounds. 

VIII.  Notwithstanding  the  prohibition  contained  in  the  twenty- 
ninth  section  of  the  said  "  Passengers  Act,  1855,"  horses  and  cattle 
may  be  carried  as  cargo  in  passenger  ships,  subject  to  the  following 
conditions : — 

(1.)  That  the  animals  be  not  carried  on  any  deck  below  the  deck  on 
which  passengers  are  berthed,  nor  in  any  compartment  in  which 
passengers  are  berthed,  nor  in  any  adjoining  compartment,  ex- 
cept in  a  ship  built  of  iron,  and  or  which  the  compartments  are 
divided  off  by  water-tight  bulkheads  extending  to  the  upper  deck . 

(2.)  That  clear  space  on  the  spar  or  weather  deck  be  left  for  the  use 
and  exercise  of  the  passengers,  at  the  rate  of  at  least  ten  super- 
ficial feet  for  each  statute  adult : 

(3.)  That  no  greater  number  of  passengers  be  carried  than  in  the 
proportion  of  fifteen  to  every  one  hundred  tons  of  the  ship's 
registered  tonnage : 

(4.)  That  in  passenger  ships  of  less  than  five  hundred  tons  regis- 
tered tonnage  not  more  than  two  head  of  large  cattle  be  carried, 
nor  in  passenger  ships  of  larger  tonnage  more  than  one  addi- 
tional head  of  such  cattle  for  every  additional  two  hundred 
tons  of  the  ship's  registered  tonnage,  nor  more  in  all  in  any 
passenger  ship  than  ten  head  of  such  cattle  :  The  term  "  Large 
Cattle"  shall  include  both  sexes  of  horned  cattle,  deer,  horses, 
and  asses :  four  sheep  of  either  sex,  or  four  female  goats,  shall 
be  equivalent  to,  and  may,  subject  to  the  same  conditions  be 
carried  in  lieu  of  one  head  of  large  cattle  : 

(5.)  That  proper  arrangements  be  made,  to  the  satisfaction  of  the 
emigration  officer  at  the  port  of  clearance,  for  the  housing, 
maintenance,  and  cleanliness  of  the  animals,  and  for  the  stow- 
age of  their  fodder : 

(6.)  Not  more  than  six  dogs,  and  no  pigs  or  male  goats,  shall  be 
conveyed  as  cargo  in  any  passenger  ship :  For  any  breach  of 
this  prohibition,  or  of  any  of  the  above  conditions,  the  owner, 
charterer,  and  master  of  the  ship,  or  any  of  them,  shall  be 
liable  for  each  offence  to  a  penalty  not  exceeding  three  hun- 
dred pounds  nor  less  than  five  pounds. 

IX.  The  requirements  of  the  thirty-fifth  section  of  the  said  "  Pas- 
sengers Act,  1855,"  that  six  ounces  of  lime  juice  should  be  issued 
weekly  to  each  statute  adult  on  voyages  exceeding  eighty-four  days 
in  duration  for  sailing  vessels,  or  fifty  days  for  steamers,  shall  be  con- 
fined to  the  period  when  the  ship  shall  be  within  the  tropics ;  during 
the  other  portions  of  the  voyage  the  issue  of  lime  juice  shall  be  at  the 
discretion  of  the  medical  practitioner  on  board ;  or,  if  there  be  no  such 
practitioner  on  board,  at  the  discretion  of  the  master  of  the  ship. 

X.  In  addition  to  the  substitutions  in  the  dietary  scales  specified  by 
the  thirty-fifth  section  of  the  said  "  Passengers  Act,  1855,"  soft  bread 
baked  on  board  may  be  issued,  at  the  option  of  the  master  of  any 
passenger  ship,  in  lieu  of  the  following  articles,  and  in  the  following 
proportions  ;  (that  is  to  say,)  one  pound  and  a  quarter  of  a  pound  of 
such  soft  bread  may  be  issued  in  lieu  of  one  pound  of  flour,  or  of 
one  pound  of  biscuit,  or  of  one  pound  and  a  quarter  of  a  pound  of 
oatmeal,  or  of  one  pound  of  rice,  or  of  one  pound  of  peas. 

XI.  The  forty-sixth  section  of  the  said  "  Passengers  Act,  1855," 
shall  be  applicable  to  cabin  as  well  as  to  other  passengers  landed  on 
account  of  sickness  :  and  the  passage  money  of  all  cabin  or  other  pas- 
sengers so  lauded  may  be  recovered  in  the  manner  pointed  out  in  the 
said  Act,  upon  the  delivery  up  of  their  contract  tickets,  and  notwith- 
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standing  that  the  ship  may  not  have  sailed:  Provided  always,  that  in 
the  case  of  cabin  passengers  so  landed  one-half  only  of  their  passage 
money  shall  be  recoverable. 

XII.  The  twelfth,  fifty-first,  fifty-third,  and  fifty-fourth  sections  of  Sections  12,  51, 
the  said  "  Passengers  Act,  1855,"  shall  be  and  the  same  are  hereby  53,  and  54,  of  re- 
repealed,  except  as  to  the  recovery  and  application  of  any  penalty  for  ^pealed  and 
any  offence  committed  against  the  said  Act,  and  except  so  far  as  may  other  provisions 
be  'necessary  for  supporting  or  continuing  any  proceeding  heretofore  subatituted- 
taken  or  hereafter  to  be  taken  thereunder  ;  and  in  lieu  of  the  enact- 

ments contained  in  such  sections  the  enactments  in  the  four  next  fol- 
lowing sections  shall  respectively  be  substituted  ;  (that  is  to  say), 

XIII.  If  any  passenger  ship  shall  clear  out  or  proceed  to  sea  with-  Forfeiture  of 
out  the  master  'having  first  obtained  such  certificate  of  clearance,  or  sh/P  if  master 
without  his  having  joined  in  executing  such  bond  to  the  crown  as  by  w^thout^ertm- 
the  said  "  Passengers  Act,  1855,"  are  required,  or  if  such  ship,  after  cate  of  clearance, 
having  put  to  sea,  shall  put  into  any  port  or  place  in  the  United  King-  &c> 

dom  in  a  damaged  state,  and  shall  leave  or  attempt  to  leave  such  port 

or  place  with  passengers  on  board  without  the  master  having  first 

obtained  such  certificate  of  clearance  as  is  required  by  section  fifty  of 

the  said  "  Passengers  Act,  1855,"  such  ship  shall  be  forfeited  to*the 

use  of  her  Majesty,  and  may  be  seized  by  any  officers  of  customs,  if 

found,  within  two  years  from  the  commission  of  the  offence,  in  any 

port  or  place  in  her  Majesty's  dominions  ;  and  such  ship  shall  there-  Such  ship  to  be 

upon  be  dealt  with  in  the  same  manner  as  if  she  had  been  seized  as  g^^under  if 

forfeited  for  an  offence  incurring  forfeiture  under  any  of  the  laws  re-  customs  laws. 

lating  to  the  customs  :  Provided  that  it  shall  be  lawful  for  one  of  her  power  to  secre- 

Majesty's  principal  secretaries  of  state  to  release,  if  he  shall  think  fit,  tary  of  state  to 


any  such  forfeited  ship  from  seizure  and  forfeiture,  on  payment  by  °n 


0  a 


the  owner,  charterer,  or  master  thereof,  to  the  use  of  her  JVIajesty,  of  sum  of  money. 
such  sum  not  exceeding  two  thousand  pounds,  as  such  secretary  of 
State  may  by  any  writing  under  his  hand  specify. 

XIV.  If  any  passenger  ship  shall  be  wrecked,  or  otherwise  rendered  in  case  of 
unfit  to  proceed  on  her  intended  voyage,  while  in  any  port  of  the  ^o^near"11850 
United  Kingdom,  or  after  the  commencement  of  the  voyage,  and  if  Unite^King- 
the  passengers,  or  any  of  them,  shall  be  brought  back  to  the  United  d°m»  passengers 
Kingdom,  or  if  any  passenger  ship  shall  put  into  any  port  or  place  in  ^th  a  'passage 
the  United  Kingdom  in  a  damaged  state,  the  master,  charterer,  or  by  some  other 
owner  shall,  within  forty-eight  hours  thereafter,  give  to  the  nearest 


emigration  officer,  or  in  the  absence  of  such  officer  to  the  chief  officer  tnmeantime. 

of  customs,  a  written  undertaking  to  the  following  effect  ;  that  is  to 

say,  if  the  ship  shall  have  been  wrecked,  or  rendered  unfit  as  aforesaid 

to  proceed  on  her  voyage,  that  the  owner,  charterer,  or  master  thereof 

shall  embark  and  convey  the  passengers  in  some  other  eligible  ship,  to 

sail  within  six  weeks  from  the  date  thereof,  to  the  port  or  place  for 

which  their  passages  respectively  had  been  previously  taken  ;  and  if  the 

ship  shall  have  put  into  port  in  a  damaged  state,  then  that  she  shall 

be  made  seaworthy,  and  fit  in  all  respects  for  her  intended  voyage,  and 

shall,  within  six  weeks  from  the  date  of  such  undertaking,  sail  again 

with  her  passengers  ;  in  either  of  the  above  cases  the  owner,  charterer, 

or  master  shall,  until  the  passengers  proceed  on  their  voyage,  either 

lodge  and  maintain  them  on  board  in  the  same  manner  as  if  they 

were  at  sea,  or  pay  to  them  subsistence  money  after  the  rate  of  one 

shilling  and  sixpence  a  day  for  each  statute  aault,  unless  the  passen- 

gers shall  be  maintained  in  any  hulk  or  establishment  under  the 

superintendence  of  the  emigration  commissioners  mentioned  in  the 

said  Passengers  Act,  1855,  in  which  case  the  subsistence  money  shall 

be  paid  to  the  emigration  officer  at  such  port  or  place.     If  the  substi- 

tuted ship  or  damaged  ship,  as  the  case  may  be,  shall  not  sail  within 

the  time  prescribed  as  aforesaid,   or  if  default  shall  be  made  in  any 

of  the  requirements  of  this  section,  such  passengers   respectively, 

or  any  emigration  officer  on  their  behalf,  shall  be  entitled  to  recover, 

by  summary  process,  as  in  the  said  Passengers  Act,  1855,  is  men- 


clxxxiv 


Appendix. 


passenger 
damaged  ship ; 

Penalty  on 
passengers  re- 
fusing. 


Governors  or 
consuls  may 
send  on  pas- 
sengers if  the 


Expenses  in- 
curred under  tl 
two  preceding 
sections  to  be  a 
debt  due  to  the 
Crown. 


Passengers  for- 
•warded  by 
goyernor,  &c., 
not  entitled  to 


tioned,  all  monies  which  shall  have  been  paid  by  or  on  account  of 
such  passengers  or  any  of  them  for  such  passage,  from  the  party  to 
whom  or  on  whose  account  the  same  may  have  been  paid,  or  from  the 
owner,  charterer,  or  master  of  such  ship,  or  any  of  them,  at  the 
option  of  such  passenger  or  emigration  officer :  Provided  that  the 
said  emigration  officer  may,  if  he  shall  think  it  necessary,  direct  that 
the  passengers  shall  be  removed  from  such  damaged  "  Passenger  Ship," 
at  the  expense  of  the  master  thereof;  and  if  after  such  direction  any 
passenger  shall  refuse  to  leave  such  ship,  he  shall  be  liable  to  a  penalty 
not  exceeding  forty  shillings,  or  to  imprisonment  not  exceeding  one 
calendar  month. 

XV.  If  any  passenger  or  cabin  passenger  of  any  passenger  ship 
shall,  without  any  neglect  or  default  of  his  own,  fin'd  himself  within 
any  colonial  or  foreign  port  or  place  other  than  that  for  which  the 

}  ship  was  originally  bound,  or  at  which  he  or  the  emigration  commis- 
'  sioners,  or  any  public  officer  or  other  person  on  his  behalf,  may  have 
contracted  that  he  should  land,  it  shall  be  lawful  for  the  governor  of 
such  colony,  or  for  any  person  authorized  by  him  for  the  purpose,  or 
for  her  Majesty's  consular  officer  at  such  foreign  port  or  place,  as  the 
case  may  be,  to  forward  such  passenger  to  his  intended  destination, 
unless  the  master  of  such  ship  shall,  within  forty-eight  hours  of  the 
arrival  of  such  passenger,  give  to  the  governor  or  consular  officer,  as 
the  case  may  be,  a  written  undertaking  to  forward  or  carry  on,  within 
six  weeks  thereafter,  such  passenger  or  cabin  passenger  to  his  original 
destination,  and  unless  such  master  shall  accordingly  forward  or 
carry  him  on  within  that  period. 

XVI.  All  expenses  incurred  under  the  last  preceding  section  or 
0  under  the  fifty-second  section  of  "  The  Passengers  Act,  1855,"  or 

either  of  them,  by  or  by  the  authority  of  such  secretary  of  state, 
governor,  or  consular  officer,  or  other  person,  as  therein  respectively 
mentioned,  including  the  cost  of  maintaining  the  passengers  until  for- 
warded to  their  destination,  and  of  all  necessary  bedding,  provisions, 
and  stores,  shall  become  a  debt  to  her  Majesty  and  her  successors  from 
the  owner,  charterer,  and  master  of  such  ship,  and  shall  be  recoverable 
from  them,  or  from  any  one  or  more  of  them,  at  the  suit  and  for  the 
use  of  her  Majesty,  in  like  manner  as  in  the  case  of  other  crown 
debts  ;  and  a  certificate  in  the  form  in  schedule  (A.)  hereto  annexed, 
or  as  near  thereto  as  the  circumstances  of  the  case  will  admit,  pur- 
porting to  be  under  the  hand  of  any  such  secretary  of  state,  governor, 
or  consular  officer  (as  the  case  may  be,)  stating  the  total  amount  of 
such  expenses,  shall  in  any  suit  or  other  proceeding  for  the  recovery 
of  such  debt  be  received  uTevidence  without  proof  of  the  handwriting 
or  of  the  official  character  of  such  secretaiy  of  state,  governor,  or  con- 
sular officer,  and  shall  be  deemed  sufficient  evidence  of  the  amount  of 
such  expenses,  and  that  the  same  were  duly  incurred,  nor  shall  it  be 
necessary  to  adduce  on  behalf  of  her  Majesty  any  other  evidence  in 
support  of  the  claim,  but  judgment  shall  pass  for  the  crown,  with 
costs  of  suit,  unless  the  defendant  shall  specially  plead  and  duly  prove 
that  such  certificate  is  false  or  fraudulent,  or  shall  specially  plead  and 
prove  any  facts  showing  that  such  expenses  were  not  duly  incurred 
under  the  provisions  of  this  Act,  and  of  the  said  "  Passengers  Act,  1 855," 
or  either  of  them :  Provided  nevertheless,  that  in  no  case  shall  any 
larger  sum  be  recovered  on  account  of  such  expenses  than  a  sum 
equal  to  twice  the  total  amount  of  passage  money  received  or  due  to 
and  recoverable  by  br  on  account  of  the  owner,  charterer,  or  master 
of  such  passenger  ship,  or  any  of  them,  for  or  in  respect  of  the 
whole  number  of  passengers  and  cabin  passengers  who  may  have 
embarked  in  sucli  ship,  which  total  amount  of  passage  money  shall  be 
proved  by  the  defendant,  if  he  will  have  the  advantage  of  this  limita- 
tion of  the  debt ;  but  if  any  such  passengers  are  forwarded  or  con- 
veyed to  their  intended  destination  under  the  provisions  of  the  last 
preceding  section,  they  shall  not  be  entitled  to  the  return  of  their 
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passage  money,  or  to  any  compensation  for  loss  of  passage  under  the  return  of  passage 
provisions  of  the  said  "  Passengers  Act,  1855." 

XVII.  In  the  case  of  a  passenger  ship,  of  which  neither  the  owners  Bond  to  repay 
nor  charterers  reside  in  the  United  Kingdom,  the  bond  required  to  be  expenses  of 
given  to  the  crown  by  the  sixty-third  section  of  the  "  Passengers  Act,  forJardfn^ship- 
1855,"  shall  be  for  the  sum  of  five  thousand  pounds  instead  of  two  wrecked  pas- 
thousand  pounds ;  and  an  additional  condition  shall  be  inserted  in  singers,  whero 
such  bond  to  the  effect  that  the  obligors  therein  shall,  subject  to  the  charterers  of 
provisions  and  limitations  herein-before  contained,  be  liable  for  and  vessel  reside 
shall  pay  to  her  Majesty  and  her  successors,  as  a  crown  debt,  all  ex-  abroad- 
penses  which  may  be  incurred  under  the  provisions  herein-before 

and  in  the  "  Passengers  Act,  1855,"  contained,  in  rescuing,  maintain- 
ing, and  forwarding  to  their  destination  any  passengers  of  such  ships 
who  by  reason  of  shipwreck  or  any  other  cause,  except  their  own 
neglect  or  default,  may  not  be  conveyed  to  their  intended  destination 
by  or  on  behalf  of  the  owner,  charterer,  or  master  of  such  ship. 

XVIII.  The  said  "  Passengers  Act,  1855,"  and  this  Act,  shall  be  n«cited  Act  and 
construed  together  as  one  Act.  this  to  be  as 


SCHEDULE  (A.) 

Form  of  Governor's  or  Consul's  Certificate  of  Expenditure  in  the 
Case  of  Passengers  shipwrecked,  <fyc. 

I  hereby  certify,  That,  acting  under  and  in  conformity  with  the 
provisions  of  the  British  "  Passengers  Act,  1855,"  and  of  the  "  Passen-  ^^  '^ssen  era 
g-ers  Act  Amendment  Act,  1863,    I  have  defrayed  the  expenses  in-  were  rescued 
curred  in  rescuing,  maintaining,  supplying  with  necessary  bedding,  *,*"  J^*1*^ 
provisions,    and    stores  (a),  and  in  forwarding  to  their  destination  ^s  not  ^p- 
passengers  [including  cabin  passengers  (ft)],  plied,  alter  the 


who  were  proceeding  from  to  in  the  pas-  gJ^J  of  tte 

senger  ship  ,  which  was  wrecked  at  sea,  &c.  (c).  case. 

And  I  further  certify,  for  the  purposes  of  the  tenth  section  of  the  (j)  N.B.—  2. 
said  "  Passengers  Amendment  Act,  1863,"  that  the  total  amount  of  Omit  words  in 
such  expenses  is  pounds,  and  that  such  expenses  were  necesSiryT1" 

duly  incurred  by  me  under  the  said  Acts  or  one  of  them.  ,  ,  y  B  _"g 

Given  under  my  hand,  this  day  of  18     .      state  generally 

f  Governor  of,  Stc.,  (or  as  the  nature  of  the 

\     thecuei'.ybyfiirSSSTtS 
)      Britannic  Majesty's  carred.  But  if 

C 


No.  XL 
"BILLS  OF    LADING  ACT."* 
18  &  19  VICT.  c.  111. 

An  Act  to  amend  the  Law  relating  to  Bills  of  Lading. 

[14th  August,  1855.] 

WHEREAS  by  the  custom  of  merchants  a  bill  of  lading  of  goods  being 
transferable  by  endorsement  the  property  in  the  goods  may  thereby 
pass  to  the  endorsee,  but  nevertheless  all  rights  in  respect  of  the 
contract  contained  in  the  bill  of  lading  continue  in  the  original 
shipper  or  owner,  and  it  is  expedient  that  such  rights  should  pass 


behind,  without 
any  default  of 
their  own,  state 
the  fact  ac- 
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Rights  under 
bills  of  lading  to 
vest  in  consignee 
or  endorsee. 


Not  to  affect 
right  of  stoppage 
in  transitu  or 
claims  for 
freight. 


Bill  of  lading  in 
hands  of  con- 
signee, &c.,  con- 
clusive evidence 
of  the  shipment 
as  against 
master,  &c. 


Proviso. 


with  the  property  :  And  whereas  it  frequently  happens  that  the  goods 
in  respect  of  which  bills  of  lading-  purport  to  be  signed  have  not 
been  laden  on  board,  and  it  is  proper  that  such  bills  of  lading  in  the 
hands  of  a  bond  fide  holder  for  value  should  not  be  questioned  by  the 
master  or  other  person  signing  the  same  on  the  ground  of  the  goods 
not  having  been  laden  as  aforesaid.  Be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  lords  spiritual  and  temporal,  and  commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of  the  same,  as  follows : 

I.  Every  consignee  of  goods  named  in  a  bill  of  lading,  and  every 
endorsee  of  a  bill  of  lading  to  whom  the  property  in  the  goods  therein 
mentioned  shall  pass,  upon  or  by  reason  of  such  consignment  or 
endorsement,  shall  have  transferred  to  and  vested  in  him  all  rights  of 
suit,  and  be  subject  to  the  same  liabilities  in  respect  of  such  goods  as 
if  the  contract  contained  in  the  bill  of  lading  had  been  made  with 
himself. 

II.  Nothing  herein  contained  shall  prejudice  or  affect  any  right  of 
stoppage  in  transitu,  or  any  right  to  claim  freight  against  the  original 
shipper  or  owner,  or  any  liability  of  the  consignee  or  endorsee  by 
reason  or  in  consequence  of  his  being  such  consignee  or  endorsee,  or 
of  his  receipt  of  the  goods  by  reason  or  in  consequence  of  such 
consignment  or  endorsement. 

III.  Every  bill  of  lading  in  the  hands  of  a  consignee  or  endorsee 
for  valuable  consideration  representing  goods  to  have  been  shipped 
on  board  a  vessel  shall  be  conclusive  evidence  of  such  shipment  as 
against  the  master  or  other  person  signing  the  same,  notwithstanding 
that  such  goods  or  some  part  thereof  may  not  have  been  so  shipped, 
unless  such  holder  of  the  bill  of  lading  shall  have  had  actual  notice 
at  the  time  of  receiving  the  same  that  the  goods  had  not  been  in  fact 
laden  on  board :  Provided,  that  the  master  or  other  person  so  signing 
may  exonerate  himself  in  respect  of  such  misrepresentation  by  show- 
ing that  it  was  caused  without  any  default  on  his  part,  and  wholly  by 
the  fraud  of  the  shipper,  or  of  the' holder,  or  some  person  under  whom 
the  holder  claims. 


No.  XII. 


14  &  15  VICT.  c.  102. 

An  Act  to  Amend  the  Acts  relating  to  the  Merchant  Seamen's  Fund, 
and  to  provide  for  Winding  up  the  said  Fund,  and  for  the  better 
Management  thereof  in  the  meantime.  [August  8th,  1851.] 

WHEREAS  an  Act  was  passed  in  the  twentieth  year  of  the  reign  of 
20  Geo.  2,  c.  38'  King  George  the  Second,  intituled  "  An  Act  for  the  Relief  and  Support 
of  maimed  and  disabled  Seamen,  and  the  Widows  and  Children  of 
such  as  shall  be  killed,  slain,  or  drowned  in  the  Merchant  Service:" 
and  whereas  another  Act  was  passed  in  the  session  of  the  fourth  and 
fifth  years  of  the  reign  of  King  William  the  Fourth,  intituled  "  An 
4&5  w. 4, c.52.  Act  to  amend  an  Act  of  the  twentieth  year  of  his  Majesty  King 
George  the  Second,  for  the  relief  and  support  of  sick,  maimed,  and 
disabled  Seamen,  and  the  Widows  and  Children  of  such  as  shall  be 
killed,  slain,  or  drowned  in  the  Merchant  Service ;  and  for  other 
purposes : "  and  whereas  another  Act  was  passed  in  the  sixth  year  of 
6  w.  4,  c.  15.  the  reign  of  King  William  the  Fourth,  intituled  "  An  Act  to  amend 
an  Act  of  the  Fourth  and  Fifth  Years  of  his  present  Majesty,  in  order 
to  enable  certain  Seamen  belonging  to  Shetland  or  Orkney  to  pay 
certain  Sums  of  Money  payable  under  that  Act  to  the  Seamen's  Fund 
at  Lerwick  in  Shetland,  or  Kirkwall  in  Orkney:"  and  whereas  the 
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institution  established  and  carried  on  under  the  provisions  of  the  said 
recited  Acts,  commonly  known  by  the  name  of  the  "  Merchant  Sea- 
men's Fund,"  has  been  ascertained  to  be  inadequate  for  the  purposes 
for  which  it  was  established,  and  can  no  longer  be  carried  on  with 
benefit  to  British  merchant  seamen,  and  it  is  therefore  expedient  that 
the  said  institution  should  be  brought  to  an  end,  and  that  such  pro- 
vision should  be  made  as  herein-after  mentioned  for  winding"  up  the 
affairs  thereof,  and  for  satisfying  the  just  demands  of  persons  having 
claims  upon  the  said  fund:  Be  it  therefore  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  present  parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as  follows  : —  Preliminary. 

I.  This  Act  may  be  cited  as  "  The  Seamen's  Fund  Winding-up  Act,  short  title. 
1851." 

II.  The  following  words  and  expressions  in  this  Act  shall  have  the  interpretation, 
meanings  hereby  assigned  to  them,  if  not  inconsistent  with  the  con- 

text  or  subject-matter ;  (that  is  to  say,) 

The  expression  "  United  Kingdom"  shall  be  taken  to  mean  the  J1^ d  Kill°- 

United  Kingdom  of  Great  Britain  and  Ireland : 

The  expression  "  Board  of  Trade"  shall  mean  the  committee  of  her  Board  of  Trade: 
Majesty's  privy  council  appointed  for  the  consideration  of  matters 
relating  to  trade  and  foreign  plantations : 

The  expression  "  President  and  Governors"  shall  mean  the  president  President  and 
and  governors  for  the  relief  and  support  of  sick,  maimed,  and  g°vernors : 
disabled  seamen,  and  of  the  widows  and  children  of  such  as  shall 
be  killed,  slain,  or  drowned  in  the  merchant  service,  incorporated 
by  the  first  of  the  said  recited  Acts  : 
The  expression  "the  Fund"  shall  mean  the  Merchant  Seamen's  The  fund: 

Fund: 

The  word  "  Ship"  shall  include  every  description  of  vessel  employed  shiP: 
on  the  high  seas  or  on  the  coasts  of  the  United  Kingdom,  or  in 
any  port  or  creek  of  the  same,  except  boats  exclusively  employed 
in  fishing  on  the  coasts  of  the  United  Kingdom,  or  the  islands  of 
Guernsey,  Jersey,  Sark,  Alderney,  or  Man,  and  except  vessels 
employed  exclusively  in  trading  or  going  only  from  place  to  place 
within  any  river  of  the  United  Kingdom  : 

The  expression  "  Home-trade  Ship  "  shall  include  every  ship  in-  Home-trade 
eluded  in  the  above  definition,   employed  in  trading  or  going  ship : 
within  the  following  limits ;  (that  is  to  say,)  the  coasts  of  the 
United  Kingdom,  the  islands  of  Guernsey,  Jersey,  Sark,  Alderney 
and  Man,  and  the  continent  of  Europe  between  the  river  Elbe 
and  Brest,  inclusive : 

The  expression  "  Foreign-gem"-  Ship"  shall  include  every  ship  in-  Foreign-going 
eluded  in  the  above  definition,   employed  in  trading  or  going  ship : 
beyond  the  limits  aforesaid : 
The  word  "  Owner,"  when  applied  to  a  ship,  shall  include  all  the  Owner: 

persons,  if  more  than  one,  to  whom  the  ship  belongs : 
The  word  "  Master"  shall  include  every  person  having  command  or  Master  : 

charge  of  a  ship  : 

The  word  u  Seaman"  shall  include  every  person  (except  masters,  and  Seamuu 
apprentices  duly  indentured  and  registered)  employed  or  engaged 
to  serve  in  any  capacity  on  board  any  ship. 

III.  The  following  enactments,  (that  is  to  say,)  so  much  of  the  said       R^"ling 
Act  of  the  twentieth  year  of  the  reign  of  King  George  the  Second, 
chapter  thirty-eight,  as  enables  the  said  president  and  governors  to  Repeal  of  so 
purchase  lands  and  erect  a  hospital ;  so  much  of  the  fourth,  sixteenth,  ™  c^J^aJena^' 
nineteenth,  twentieth,  and  twenty-first  sections  of  the  said  Act  of  the  bies  president, 
fifth  year  of  the  reign  of  King  William  the  Fourth,  chapter  fifty-two,  ^faKS 
as  relates  to  the  purchase  by  the  said  president  and  governors,  or  by  a&hospltai  "so 
any  trustees  at  outports?  ot  lands,  tenements,  or  hereditaments;  so  much  of  sections 
much  of  the  sixteenth,  nineteenth,  twentieth,  and  twenty-first  sections  J'^  jJTjV 
of  the  last-mentioned  Act  as  relates  to  the  appointment  by  any  trustees  52,  as  relates  to 
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at  outports  of  receivers  of  the  fund,  and  to  the  collection  of  duties; 
the   second,   fifth,   sixth,   seventh,    eighth,    ninth,   tenth,   eleventh, 
iflUi9-2ifofi4n&  twelfth,  thirteenth,  fourteenth,  seventeenth,  twenty-second,  twenty- 

5  w.  4,  c.  62,  as   third,    twenty-fifth,    twenty-sixth,   twenty-seventh,    twenty-eighth, 
It£ltmc51taof       twenty-ninth,  thirtieth,  thirty-first,  thirty-second,  thirty-third,  thirty- 
reoeiver?;  the      fourth,  and  thirty-fifth  sections  of  the  last-mentioned  Act,  the  Act  of 
whole  of  sections  the  sixth  year  of  the  reign  of  King  William  the  Fourth,  chapter 
as?  25-357o'f24&  fifteen  ;  and  the  thirty-first  section  of  the  Act  of  the  eighth  year  of 

6  w.  4,  c.  52;       the  reign  of  her  present  Majesty,  chapter  one  hundred  and  twelve, 
*hwwh°ie  of        gha]i  be  repealed,  except  as  to  any  offences  committed,  or  penalties  or 
and  the  whole  of  liabilities  incurred,  under  any  of  the  said  enactments,   before  the 
section  31  of        passing  of  this  Act. 

IV.  The  Board  of  Trade  shall  undertake  the  general  supervision  of 
the  business  of  winding  up  the  fund  in  manner  herein-after  mentioned  ; 
an(j  ^he  two  persons  nominated  to  assist  such  board  in  the  execution 
of  the  Mercantile  Marine  Act,  1850,  shall  assist  such  board  in  the 
execution  of  this  Act  ;  and  such  board  may,  for  the  purpose  of  carrying 
this  Act  into  execution,  appoint  such  officers,  clerks,  and  servants,  as 
it  may  deem  necessary,  and  make  use  of  the  General  Eegister  Office 
of  Merchant  Seamen,  and  may,  if  necessary  for  such  purpose,  increase 
the  number  of  persons  employed  there,  and  may  appoint  additional 
remuneration  to  any  persons  now  employed  there  upon  whom  addi- 
tional duties  are  thrown  by  reason  of  this  Act. 

V.  The  president  and  governors,  and  the  several  boards  of  trustees 
nominated  under  the  provisions  of  the  Act  of  the  twentieth  year  of 
the  reign  of  King  George  the  Second,  chapter  thirty-eight,  and  of  the 
Act  of  the  fourth  and  fifth  years  of  the  reign  of  King  William  the 
Fourth,  chapter  fifty-two,  or  of  either  of  such  Acts,  shall  continue  to 
exist,  and  to  have  succession,  or  to  be  from  time  to  time  nominated,  as 
provided  by  the  said  Acts,  or  either  of  them,  for  such  time  and  to  such 
extent  as  are  consistent  with  the  provisions  of  this  Act,  and  necessary 
for  carrying  the  same  into  effect  ;  and  the  said  president,  and  governors, 
and  boards  of  trustees  (including  the  guild  and  brotherhood  of  the 
master  and  pilots,  seamen  of  the  town  and  port  of  Kingston-upon- 
Hull,  and  the  masters,  wardens,  and  commonalty  of  merchant  ven- 
turers of  the  city  of  Bristol),  shall  continue  to  have  and  exercise  such 

No  trustees  to  he  of  the  powers  granted  to  them  respectively  by  the  said  Acts,  or  either 
appointed  where  of  them,  as  are  consistent  with  the  provisions  of  this  Act  ;  but  no 
Mttertorotbeeii  trustees  shall  be  appointed  at  any  outport  at  which  they  have  not  been 
any.  before  the  passing  of  this  Act. 

in  certain  cases  VI.  If  the  said  president  and  governors,  or  any  of  the  boards  of 
the  Board  of  trustees  at  outports,  fail  to  be  duly  chosen  or  constituted,  or  resign,  or 
"  neglect  or  refuse  to  discharge  their  duties  in  respect  of  the  fund,  or  to 
obey  any  of  the  provisions  of  this  Act,  or  any  regulations  or  orders 
lawfully  issued  in  pursuance  thereof,  the  Board  of  Trade  may,  by 
letter  to  be  signed  by  one  of  the  secretaries  or  assistant  secretaries  to 
such  board,  declare  the  functions  of  the  said  president  and  governors, 
or  of  any  such  board  of  trustees  (as  the  case  may  be),  in  respect  of 
the  fund,  to  be  suspended,  and  the  said  corporation  or  board  of  trustees 
shall  thereupon  cease,  so  long  as  such  suspension  continues,  to  have 
any  rights  or  powers  in  respect  thereof,  and  shall  deliver  all  property 
and  matters  relating  to  the  said  fund  to  the  Board  of  Trade,  or  as  it 
directs;  but  no  such  suspension  shall  relieve  the  said  president  and 
governors,  or  any  such  board  of  trustees,  from  the  obligation  of  making 
any  payments,  transfers,  deliveries,  returns,  accounts,  or  explanations 
which  the  Board  of  Trade  is  hereby  authorized  to  require. 

Their  functions  in  VII.  In  any  case  in  which  the  functions  of  the  said  president  and 
that  case  may  governors,  or  of  any  of  the  boards  of  trustees  of  outports,  are  sus- 
pended  as  herein-before  mentioned,  the  Board  of  Trade  may,  in  its 
discretion,  either  take  into  its  own  hands  the  entire  management  of 
tnat  Portiori  of  tne  fun?  with  reference  to  which  such  functions  are 
suspended,  or,  if  there  is  a  local  marine  board  at  the  port  willing  to 
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undertake  the  same,  may  commit  the  functions  of  the  said  president 
and  governors,  or  of  such  board  of  trustees  (as  the  case  may  be),  or 
any  part  of  such  functions,  to  such  local  marine  board,  and  may 
at  anv  subsequent  time,  if  it  thinks  fit,  resume  the  same  or  any 
part  thereof. 

VIII.  At  each  port  the  shipping  masters  appointed  under  the  Mer-  shipping  mas- 
cantile  Marine  Act,  1850,  or  such  of  the  said  shipping  masters  (if  uen"e*p^inJJieeir 
more  than  one)  as  the  Board  of  Trade  directs,  shall  be  the  receivers  Entile1  Marine" 
of  such  contributions  to  the  fund  from  masters  and  seamen  as  may  be  Act,  13  &  u  Viet, 
payable  under  the  provisions  herein-after  contained;  and  in  the  case  439{0 8act^ 42f 
of  shipping  masters  appointed  by  a  local  marine  board  constituted  receivers. 
under  the  said  last-mentioned  Act,  such  board  may,  with  the  sanction 

of  the  Board  of  Trade,  and  in  other  cases  the  Board  of  Trade  may 
appoint  any  clerks  or  servants  to  assist  the  shipping  masters  in  the 
discharge  of  their  duties  as  receivers ;  and  the  Board  of  Trade  may 
sanction  such  remuneration  (if  any)  as  it  may  deem  necessary  for  the 
discharge  of  such  duties. 

IX.  The  several  persons  now  employed  by  the  said  president  and  Persons  now 
governors  or  by  the  said  boards  of  trustees  at  outports  in  any  duties  aSSSmtiug  the 
other  than  the  collection  of  the  duties  payable  under  the  said  Acts,  relief,  &c.,  may 
shall,  unless  the  Board  of  Trade  otherwise  directs,  be  continued  in  be.^onti°u?dA 
such  employment,  so  far  as  the  same  may  be  requisite  for  the  purposes  BO 

of  this  Act ;  but  the  Board  of  Trade  may  alter  and  regulate  the  salaries  to  regulate 
or  remuneration  to  be  paid  to  such  persons,  and  if  it  appears  to  such  and'to^m 
board  that  their  services  may  be  dispensed  with,  may  dismiss  them,  them. 
and  may  commit  the  performance  of  their  duties  to  the  shipping 
masters  above-mentioned,  or  to  any  other  persons  whom  it  may  appoint 
for  the  purpose ;  and  may  also,  in  any  cases  in  which  it  appears  to 
such  board  just  and  proper  so  to  do,  grant  to  any  person  so  dis- 
missed, and  also  to  any  persons  now  employed  in  the  collection  of 
duties,  a  fair  and  moderate  compensation  for  any  loss  they  may  sustain 
by  reason  of  this  Act. 

X.  No  new  officers  or  servants  shall  be  appointed  to  assist  in  the  NO  new  officer  to 
administration  of  the  fund,  and  no  salaries  or  remuneration  shall  be  ^  appointed 
granted,  or  expenses  incurred,  without  the  sanction  of  the  Board  of  oYth^BowdVf011 
Trade.  Trade. 

XI.  The  Board  of  Trade  may  require  from  all  persons  employed  in  Board  ofTrade 
the  collection  or  distribution  of  the  fund  such  security  for  the  per-  m*uritqifrom  all 
formance  of  their  duties  as  it  may  consider  expedient.  officers  em- 

XII.  All  salaries,  remunerations,  and  compensations  hereby  autho-  ployed. 
rized  shall  be  first  submitted  to  the  commissioners  of  her  Majesty's  be  approved  by 
treasury,  for  their  approval.  Treasury. 

XIII.  All  salaries,  remunerations,  and  wages,  payable  to  any  per-  salaries,  &c.,  to 
sons  employed  in  the  administration  of  the  fund,  and  all  expenses  *>«  Paid  °ut  °f 
incurred  in'respect  thereof,  shall  be  defrayed  out  of  the  general  fund  geae 
herein-after  mentioned ;  and  all  disbursements  on  account  of  the  fund 

shall  be  made  through  the  hands  of  the  officers  appointed  for  that 
purpose,  and  shall  not  be  made  by  any  other  person  or  in  any  other 
manner. 

XIV.  All  monies  and  property,  whether  real  or  personal,  forming     gjjjjjj^jj 
part  of  or  belonging  to  the  Merchant  Seamen's  Fund,  or  any  branch       °  Fund. 
thereof,  as  well  capital  stock,  land,  and  securities,  as  yearly  revenue 

and  cash,  and  all  monies  arising  from  contributions,  or  otherwise  ^nd^be*1 
accruing  to  the  said  fund,  shall  form  one  general  fund  for  the  purpose  formed. 
of  meeting  the  various  expenses  hereby  authorized. 

XV.  Upon  being  required  so  to  do  by  the  Board  of  Trade,  the  pre-  president,  and 
sident  ana  governors,  and  the  several  boards  of  trustees  at  outports,  governors  and 
shall  pay  and  apply  all  monies  in  their  possession  or  power  as  trustees  pop^rtVbekinJ- 
of  the  fund  (except  monies  held  under  gifts  for  special  or  local  pur-  ing  to  fund  as 
poses,  distinct  from  the  general  purposes  of  the  fund  at  the  port),  in  B^.^of  Trade 
such  manner  as  the  Board  of  Trade  directs  for  the  purpose  of  carrying 

into  effect  the  provisions  of  this  Act ;  and  as  to  all  other  securities  and 
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property,  whether  real  or  personal,  in  their  possession  or  power  as 
trustees  of  the  fund  (except  securities  and  property  held  for  such 
special  or  local  purposes  as  aforesaid),  shall,  as  and  when  the  Board 
of  Trade  directs,  either  sell,  call  in,  and  convert  the  same  into  money, 
and  pay  and  apply  the  proceeds  as  the  Board  of  Trade  directs,  for  the 
purpose  aforesaid,  or  transfer  the  same  to  the  Board  of  Trade,  or 
retain  the  same  in  their  present  condition  or  investment,  for  such 
period  as  the  Board  of  Trade  directs,  and  shall,  until  such  payment 
and  transfer  as  aforesaid,  hold  all  such  monies,  stock,  securities,  and 
property  upon  trust  for  giving1  effect  to  the  provisions  of  this  Act,  and 
shall  apply  the  same  in  such  manner  as  the  Board  of  Trade  directs, 
for  the  purpose  aforesaid. 

XVI.  If  the  president  and  governors,  or  any  such  board  of  trustees 
as  aforesaid  of  the  fund,  have  in  their  possession  or  power,  as  trustees 
of  the  fund,  any  monies  or  other  property,  either  real  or  personal, 
held  upon  trusts  for  special  or  local  purposes,  distinct  from  the  general 
purposes  of  the  fund  at  the  port,  they  shall,  so  long  as  they  continue 
to  Act  as  administrators  of  the  fund,  apply  such  monies  and  property 
upon  the  trusts  and  for  the  purposes  upon  and  for  which  the  same 
ought,  according  to  law,  to  be  applied,  and  if  they  cease  to  Act  as 
administrators  of  the  funds,  shall,  upon  being  required  so  to  do  by 
the  Board  of  Trade,  pay  and  transfer  such  last-mentioned  monies  and 
property  to  such  new  trustees  as  the  Board  of  Trade  appoints  for  the 
purpose ;  and  whenever  any  subsequent  appointment  of  new  trustees 
of  such  monies  and  property  is  rendered  necessary  by  death,  resigna- 
tion, or  otherwise,  the  Board  of  Trade  shall  make  the  same,  and  such 
monies  and  property  shall  be  paid  over,  and  transferred  to  the  new 
trustees,  so  appointed  from  time  to  time,  as  occasion  requires ;  and  all 
such  new  trustees  as  aforesaid  shall  hold  and  administer  all  monies 
and  property  so  paid  and  transferred  upon  the  trusts  and  for  the 
purposes  last  aforesaid. 

XVII.  If  in  any  case  a  question  arises  whether  any  monies  and 
property  in  the  possession  or  power  of  the  said  president  and  governors 
or  trustees  are,  under  the  provisions  herein  contained,  applicable  to 
the  general  purposes  of  the  fund,  or  to  such  special  or  local  purposes 
as  aforesaid,  and  any  arrangement  for  settling  such  question  is  agreed 
to  by  such  president,  or  governors,  or  trustees  (as  the  case  may  be), 
and  is  approved  of  by  the  Board  of  Trade  as  a  fair  and  proper 
arrangement,  such  monies  or  property  shall  be  applied  in  pursuance 
of  such  arrangement,  and  such  application  shall  not  be  deemed  to  be 
a  breach  of  trust. 

XVIII.  Immediately  after  the  passing  of  this  Act,  or  as  soon  as 
possible  afterwards,   the  president  and  governors,  and  the  several 
existing  boards  of  trustees,  shall  render  to  the  Board  of  Trade  such 
account  as  it  requires  of  all  the  monies,  stocks,  securities,  and  pro- 
perty, whether  real  or  personal,  in  their  respective  possession  or  power 
as  trustees  or  managers  of  the  fund,  and  shall  distinguish  such  as 
are  held  for  special  or  local  purposes  from  such  as  are  applicable  for 
the  general  purposes  of  the  fund,  and  shall  specify  the  nature  of  such 
trusts,  and  shall,  if  required,  deliver  to  the  said  commissioners  all 
documents  relating  to  any  of  such  monies,  stock,  securities,  and  pro- 
perty ;    and,  notwithstanding   anything  herein  contained,   the   said 
president,  and  governors,  and  boards  of  trustees  shall,  until  the  com- 
pletion of  the  transfers,  payments,  accounts,  returns,  and  deliveries, 
which  are  directed  by  this  Act,  or  which  the  Board  of  Trade  is  hereby 
authorized  to  require,  continue  to  have    such  powers  as  may  be 
necessary  in  order  to  effect  the  same. 

XIX.  Every  payment  and  transfer  duly  made  as  aforesaid  shall  be 
effectual  in  the  law,  and  shall  relieve  the  parties  making  the  same  from 
all  liability  in  respect  of  any  subsequent  application  of  the  monies 
and  property  so  paid  or  transferred ;  but  nothing  herein  contained 
shall  operate  to  release  any  person  or  corporate  body  from  any  liability 
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arising  from  any  breach  of  trust  previously  committed  by  such  person 
or  body. 

X  X."  After  the  passing-  of  this  Act  no  master  or  seaman  shall  be  NO  compulsory 
compelled  to  pay  any  duty  or  contribution  to  the  fund  ;  but  any  duties  £  fijjjjjf101" 
which  have  become  due  to  the  fund,  and  have  been  deducted  from 
wages  before  the  passing  of  this  Act,  shall  be  paid  to  the  Board  of 
Trade,  or  in  such  manner  as  it  directs  ;    and  any  master  or  owner  who 
neglects  or  refuses  to  make  such  payment,  shall,  in  addition  to  such 
payment,  be  liable  to  a  penalty  of  twice  the  amount  which  he  so 
negiects  or  refuses  to  pay. 

XXI.  No  master  or  seaman  who  has  not  contributed  to  the  fund  No  one  who  has 
before  the  passing-  of  this  Act  shall  be  allowed  to  contribute  thereto,  j°t  contributed 
or  to  establish  any  claim  for  a  pension  or  other  relief  for  himself  or  to  contribute. 
for  his  wife  or  children. 

XXII.  All  masters  and  seamen  who,  before  the  passing  of  this  Act,  Those  who  have 
have  contributed  to  the  fund  shall  be  allowed  to  continue  to  con-  bTa^we^to0 
tribute  thereto  in  manner  herein-after  mentioned,  and  shall,  in  respect  contribute. 

of  their  contributions,  be  entitled  to  relief  in  the  manner  and  subject 
to  the  conditions  herein-after  mentioned. 

XXIII.  The  Board  of  Trade  shall  fix  the  time  at  which  the  con-  Timeofeom- 
tributions  to  be  made  after  the  passing-  of  this  Act  are  to  commence,  ™e^f  ™J^°ff 
and  shall  give  not  less  than  one  month's  notice  thereof  by  advertising-  contributions. 
the  same  in  the  London  Gazette ;  but  such  time  shall  not  be  later 

than  the  first  day  of  January,  one  thousand  eight  hundred  and  fifty- 
two. 

XXIV.  In  the  case  of  masters  who  discharge  their  crews  before  a  J?^  and  mode 
shipping  master,  under  the  provisions  of  the  Mercantile  Marine  Act,  contribution  for 
one  thousand  eight  hundred  and  fifty,  and  of  seamen  who  are  so  men  discharged 
discharged,  such  voluntary  contributions  shall  be  as  follows ;   (that  is  Jj£ter?iS"g 
to  say,)  every  master  shall  pay  two  shillings,  and  every  seaman  one  ing  to  ia&  u 
shilling;-,  for  each  calendar  month  of  service,  and  the  same  respective  Vict-  c-  93> s-  9Q- 
sums  for  any  further  number  of  days  of  service  exceeding  twenty, 

and  one  half  of  such  respective  sums' for  any  further  number  of  days 
or  service  exceeding  ten  and  not  exceeding  twenty,  and  one-third  of 
such  respective  sums  for  any  further  number  of  days  not  exceeding 
ten  (such  further  number  of  days  to  be  reckoned  as  one  month,  one 
half  month,  and  one-third  of  a  month  respectively) ;  and  such  service 
shall,  in  the  case  of  masters  and  seamen  respectively,  be  reckoned 
from  the  day  of  their  respectively  signing  the  agreement  to  the  day 
of  their  discharge  inclusive;  and  such  voluntary  contributions  shall 
be  paid  to  such  shipping  master  as  aforesaid  at  the  time  of  the 
discharge. 

XXV.  In  the  case  of  masters  and  seamen  who  do  not  attend  before  Rate  and  mode 
a  shipping  master  for  the  purpose  of  discharge,  such  voluntary  con-  contributfon'  for 
tributions  as  aforesaid  shall  be  paid  after  the  rate  and  in  the  manner  men  not  dis- 
following ;  (that  is  to  say,)  sixteen  shillings  shall  be  deemed  to  be  the  Jjargf*  before  a 
yearly  contribution  for  a  master,  and  eight  shillings  the  yearly  con-  master. 
tribution  for  a  seaman,  and  so  on  in  proportion  for  any  shorter  period, 

and  such  sums  shall  be  deemed  to  be  payable  quarterly  in  advance ; 
and  each  master  and  seaman  who  wishes  to  contribute  shall  from 
time  to  time  attend  before  some  shipping  master  at  stated  periods  to 
be  appointed  for  the  purpose  by  the  Board  of  Trade,  and  shall  then 
pay  to  him  such  proportion  of  his  yearly  contribution  as  he  may  think 
nt,  so  nevertheless  that  each  such  payment  made  at  one  time  be  either 
two  shillings  or  some  multiple  of  two  shillings. 

XXVI.  In  the  case  of  seamen  who  enter  the  royal  navy,  and  who  Provision  for  the 
desire  to  continue  their  contributions  to  the  fund,  such  contributions  ^rinmfhe 
shall  be  according  to  the  rate  hereiu-before  fixed  for  the  case  of  ,,avy. 
seamen  who  are  not  discharged  before  a  shipping  master,  and  shall 

be  paid  in  such  manner  as  the  Board  of  Trade  directs. 

XXVII.  The  commissioners  of  her  Majesty's  treasury  shall  from  Commissioners 
time  to  time  pay  towards  the  fund,  out  of  the  consolidated  fund  of  the  of  the^treasurv 
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deficiencies  out 
of  the  public 
monies. 


The  sums  con- 
tributed by  the 
treasury  to  be 
at  least  one  half. 


Objects  of  Relief. 

Time  of  com- 
mencement of 
new  system  of 
pensions. 


Until  the  pen- 
Bions  may  be 
granted  as  here- 
tofore. 


Aggregate  pen- 
sions at  each 
port  not  to 
exceed  those 
of  preceding 
years. 

Present  pen- 
sions not  to  be 
diminished. 


No  seamen  to 
earn  pensions 
unless  they  con- 
tribute for  five 
years. 


Failure  to  con- 
tribute for  three 
years  to  be  an 
abandonment  of 
right  to  relief. 


Persons  who  are 
to  be  entitled  to 
pensions. 


United  Kingdom  of  Great  Britain  and  Ireland,  such  sums  as  may  be 
necessary,  in  addition  to  the  other  sources  of  the  fund,  to  satisfy  the 
expenditure  hereby  authorized;  and  the  Board  of  Trade,  with  the 
consent  of  the  said  commissioners,  may  from  time  to  time  regulate 
the  proportions  in  which  the  deficiency  of  annual  income  is  to  be  made 
good  out  of  the  capital  of  the  fund,  and  out  of  the  said  consolidated 
fund  respectively.* 

XXVIII.  Provided,  that  the  sum  to  be  contributed  from  the  con- 
solidated fund  towards  defraying-  the  expenditure  hereby  authorized 
in  any  one  year  shall  never  be  less  than  one-half  of  the  expenditure 
for  such  year.* 

[The  intermediate  sections  are  repealed  by  17  &  18  Viet.  c.  120.] 

XXXIX.  The  Board  of  Trade  shall  fix  a  time  at  which  grants  of 
pensions  to  be  made  in  pursuance  of  this  Act  are  to  commence,  and 
shall  give  not  less  than  one  month's  notice  thereof  by  advertising1 
the  same  in  the  London  Gazette ;  but  such  time  shall  not  be  later 
than  the  first  day  of  January  one  thousand  eight  hundred  and  fifty- 
two. 

XL.  Until  such  time  as  last  aforesaid  the  said  president  and 
governors  and  boards  of  trustees  may  continue  to  grant  pensions  or 
other  relief  in  the  manner  directed  by  the  said  recited  Acts,  but  the 
Board  of  Trade  shall  have  power  to  disallow  any  pensions  or  other 
relief  so  granted ;  and  unless  the  Board  of  Trade  otherwise  directs, 
the  aggregate  pensions  granted  at  any  port  during  the  year  ending 
with  such  time  as  last  aforesaid  shall  not  exceed,  in  annual  amount  or 
in  total  value,  the  aggregate  pensions  granted  at  such  port  in  the  pre- 
ceding twelve  months,  and  any  grants  of  pensions  made  after  such 
amount  or  value  has  been  reached  shall  be  void. 

XLI.  Subject  to  the  provision  lastly  herein-before  contained,  every 
person,  of  whatever  age  or  sex,  to  whom  any  pension  is  duly  granted 
before  such  time  as  last  aforesaid,  shall  continue  to  receive  such 
pension. 

XLII.  After  the  time  last  aforesaid  no  pension  shall  be  granted, 
except  to  the  masters  and  seamen,  or  to  the  widows  and  children  of 
masters  and  seamen,  who  have  contributed  to  the  fund  for  an  aggre- 
gate period  of  sixty  months ;  such  contributions  to  have  been  made 
either  altogether  before  the  passing  of  this  Act  in  the  manner  directed 
by  the  said  recited  Acts,  or  partly  before  that  time  in  such  manner  as 
last  aforesaid,  and  partly  after  the  time  to  be  fixed  for  the  commence- 
ment of  future  contributions  in  the  manner  herein-before  provided  in 
that  behalf. 

XLIII.  Any  seaman  who  after  the  time  to  be  fixed  for  the  com- 
mencement of  future  contributions,  and  before  the  termination  of  his 
last  service  at  sea,  ceases  altogether  for  a  continuous  period  of  three 
years  to  pay  his  contribution  to  the  fund,  shall  forfeit  all  claim  to  any 
relief  for  himself,  his  widow,  and  children. 

XLIV.  Subject  as  herein-before  provided,  such  pensions  and  allow- 
ances as  herein-after  mentioned  may  be  granted  to  any  master  or 
seaman  who  is  rendered  incapable  of  service  by  sickness,  wounds,  or 
other  accidental  misfortunes,  or  who  becomes  decrepit  or  worn  out  by 
age ;  and  also  to  the  widow  and  children  of  any  master  or  seaman 
who  is  killed  or  drowned  in  the  merchant  service ;  and  also  to  the 
widow  and  children  of  any  master  or  seaman  who  has  contributed  for 
twenty-one  years  to  the  fund,  or  who  is  at  the  time  of  his  death 
receiving  or  entitled  to  receive  a  pension :  Provided,  in  the  case  of 
such  last-mentioned  widow,  that  she  was  married  to  such  master  or 
seaman  before  he  became  entitled  to  relief,  and,  in  the  case  of  such 
last-mentioned  children,  that  they  are  under  the  age  of  fourteen  years, 
or  are  from  infirmity  incapable  of  getting  a  livelihood. 
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XLV.   The  Board  of  Trade  shall  take  such  steps  as  it  may  think  Pensions  to  be 
necessary  for  the  purpose  of  collecting  from  the  various  rates  of  pen-  waCwSSS 
sion  granted  at  the  several  ports  in  the  United  Kingdom  during-  the  to  average  rate 
five  years  preceding-  the  first  day  of  January,  one  thousand  eight 
hundred  and  fifty-one,  one  average  rate  of  pension  for  masters,  sea- 
men,  widows,  and  children  respectively,  and  shall  frame  and  issue  one 
uniform  scale  of  pensions  to  be,  so  far  as  possible,  in  accordance  with 
such  average  rate,  and  to  be  uniform  for  all  ports  in   the   United 
Kingdom  ;  and  all  grants  of  pensions  made  after  the  time  to  be  fixed 
as  aforesaid  for  commencing  grants  of  pensions  to  be  made  in  pur- 
suance of  this  Act  shall  be  in  conformity  with  such  scale  as  the  Board 
of  Trade  shall  issue  for  that  purpose. 

XLVI.  The  rate  of  pensions  for  masters,  and  for  the  widows  and  Masters'  pen- 
children  of  masters,  shall  be  twice  the  amount  of  pensions  for  seamen,  Sterate  of  sea  ' 
and  for  the  widows  and  children  of  seamen  respectively.  men's  pensions. 

XLVII.  Provided,  that  in  any  case  or  class  of  cases  in  which  it  Board  of  Trade 
appears  to  the  Board  of  Trade  desirable  so  to  do,  such  board  may  may  commute 
commute  any  pension  upon  such  terms  as  it  thinks  fit,  and  may  also,  ^ve'gratuitles 
as  regards  relief  to  widows  and  children,  substitute  gratuities  for  to  widows. 
annual  pensions,  such  gratuities  to  bear  a  fair  proportion  to  the  annual 
pension  which  would  otherwisa  have  been  granted. 

XLVIII.  The  aggregate  number  of  pensions  or  gratuities  to  be  Aggregate  num- 
granted  at  any  port  to  masters,  seamen,  widows,  and  children  respec-  hieach  p^rt°not 
tively,  in  any  one  year,  shall  not  exceed  the  average  yearly  number  of  to  exceed 
pensions  granted  at   such   port  to   the  same  classes  of  pensioners  ^eraf^rgf  last 
respectively  during  the  five  years  preceding  the  first  day  of  January, 
one  thousand  eight  hundred  and  fifty-one,  except  in  any  case  in  which 
the  Board  of  Trade  otherwise  directs ;   and  in  granting  pensions,  care  Those  who  have 
shall  be  taken  that  of  seamen  who  are  worn  out  or  decrepit  by  age  contributed 
those  who  have  been  longest  in  the  service,  and  have  contributed  jjjjf  provided 
most  to  the  fund,  shall  be  first  provided  for.  for. 

XLIX.  All  acts  done  by  any  master  or  seaman  for  the  purpose  of  Pensions  to  be 
charging  or  alienating  the  whole  or  any  part  of  his  pension  shall  be  inalienable, 
absolutely  null  and  void. 

L.  Subject  to  the  provisions  herein-before  contained,  the  Board  of  Board  of  Trade 
Trade  may  determine  and  regulate  the  principles  and  conditions  upon  J^L'SS1!**!, 

i  •    i  1,1  •  1-1  ,1  i  •    /»  *.      i       iii6  rig  til  to  re- 

which  and  the  manner  in  which  pensions  or  other  relief  are  to  be  iief,  subject  as 
granted  under  this  Act ;   and  the  said  president  and  governors,  and  above-men- 
all  boards  of  trustees,  or  other  local  administrators  of  the  fund,  shall  tu 
exercise  any  powers  of  granting  pensions  or  other  relief  which  may 
be  vested  in  them  in  accordance  with  any  regulations  issued  for  that 
purpose  by  the  Board  of  Trade  in  pursuance  of  this  Act. 

LI.  For  the  period  of  seven  years  from  the  last  day  before  the  Payment  to  Sea- 
passiner  of  this  Act  on  which  any  quarterly  payment  has  been  made  to  SSSlLH^^L 

*  ^.  *-?  .      __  _     — _  *     .  *^          *          /i       i  i   •    *  i   society  *or  S6V6T1 

the  Seamen's  Hospital  Society,   in  pursuance  of  the   thirty-second  years. 
section  of  the  said  Act  of  the  fifth  year  of  the  reign  of  King  William  4  *»  w.  4, 
the  Fourth,  chapter  fity-two,  the  Board  of  Trade  may,  out  of  the  Cl 
revenues  or  the  fund,  pay  to  the  said  society  an  annual  sum,  not 
exceeding  in  any  one  year  five  hundred  and  fifty  pounds,  to  be  applied 
by  the  said  society  according  to  the  directions  contained  in  the  Act  of 
the  third  and  fourth  years  of  the  reign  of  King  William  the  Fourth,  3  &  4  w.  4,  c.  9. 
chapter  nine.* 

LII.  In  London  and  in  the  outports  under  the  management  of  the       Modeof 
said  president  and  governors,  such  president  and  governors,  unless     Ditfibutum. 
suspended  as  herein-before  mentioned,  and  their  officers,  shall  under-  President,  and 
take  the  duty  of  ascertaining  the  persons  who,  under  the  provisions  governors,  and 
herembefore'contained,  or  any  regulations  made  in  pursuance  thereof,  s^pendedjto88 
are  entitled  to  relief,  and  in  outports  having  boards  of  trustees,  such  distribute 
trustees  and  their  officers,  unless  suspended  as  aforesaid,  shall  under-  rehef> 
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take  such  duty ;  and  in  case  of  any  such  suspension  as  aforesaid  the 
local  marine  board  of  the  port,  if  appointed  to  act  in  administering 
the  fund  under  the  powers  herein-before  contained,  or  such  persons  as 
the  Board  of  Trade  may  appoint  for  that,  purpose,  shall  undertake 
such  duty  ;  and  if  in  any  case  it  appears  to  the  Board  of  Trade  that 
any  pension  or  other  relief  is  granted  or  refused  in  a  manner  incon- 
sistent with  the  provisions  of  this  Act,  or  with  any  regulations  issued 
by  virtue  of  powers  herein  contained,  the  Board  of 'Trade  may  disallow 
such  grant  or  refusal,  and  either  withhold,  grant,  or  alter  the  relief,  as 
the  case  may  require. 

Board  of  Trade  LIU.  The  Board  of  Trade  may  make  regulations  as  to  the  times 
tioiufas  to  gUla~  and  Peaces  at  which  and  the  manner  in  which  applications  for 
applications  for  pensions  or  other  relief  are  to  be  made,  and  as  to  the  evidence  to  be 
pensions.  required,  and  may  also,  subject  to  the  express  provisions  herein  con- 

tained, make  regulations  as  to  the  time,  place,  and  manner  of  distri- 
buting1 the  same. 

Certificates  to  be       LIV.  All  certificates,  receipts,  or  other  documents  used  by  or  under 

stem  Ptdut0nand'  tne  dn'ecti0]QS  °f  tne  Board  of  Trade  in  carrying  the  provisions  of  this 

fromPfees  to      '   Act  into  execution  shall  be  exempt  from  stamp  duty,  and  any  certifi- 

consuis.  cates  or  other  documents  which  may  be  required  from  any  consul  or 

vice-consul  for  the  purpose  of  proving-  claims  to  pensions  or  other 

relief  under  this  Act  shall  be  given  by  him  without  fee. 

Punishment  for  LV.  Every  person  who,  for  the  purpose  of  obtaining,  either  for 
Bomuum.  PCr~  himself;  or  for  another,  any  pension,  payment,  or  relief  from  the 
fund,  fraudulently  forges  or  alters,  or  procures  to  be  forged  or  altered, 
or  assists  in  forging  or  altering,  any  certificate  or  other  document 
purporting  to  show  or  assist  in  showing  a  right  to  such  pension, 
payment  or  relief,  and  every  person  who  for  the  purpose  aforesaid 
fraudulently  makes  use  of  any  forged  or  altered  certificate  or  other 
such  document  as  aforesaid,  or  any  certificate  or  other  such  docu- 
ment as  aforesaid  not  belonging  to  him,  or  who  for  the  purpose 
aforesaid  gives  or  makes,  or  procures  to  be  given  or  made,  or  assists 
in  giving  or  procuring-  to  be  given  or  made,  any  false  evidence  or 
representation,  knowing  the  same  to  be  false,  shall  be  punishable 
with  transportation  for  seven  years,  or  may  be  summarily  prose- 
cuted before  two  or  more  justices,  or  in  Scotland  before  two  or 
more  justices  or  the  sheriff,  and  punished  upon  conviction  by  impri- 
sonment for  a  period  not  exceeding  six  montns,  with  or  without  hard 
labour. 

LVI-  The  Board  of  Trade  maJ  °Pen  such    account  with    the 

Bank  of  England,  for  the  purposes  of  this  Act,   as  it  may    find 

expedient.* 

count  with  Bank.  LVII.  The  person  appointed  for  the  time  being  to  act  as  accoun- 
Accouutant  for  tant  to  the  Board  of  Trade  in  carrying  into  effect  the  provisions  of 
08  *his  Act,  shall  be  the  person  who  is  to  render  the  accounts  of  that 

board  under  this  Act  to  the  commissioners  of  audit,  or  other  persons 

undertaking  the  audit  thereof. 

LVIII.  The  president  and  governors,  and  all  boards  of  trustees 
admnistering  or  other  persons  engaged  in  the  administration  of  the  fund,  shall 
the  funds  to  keep  their  accounts  in  such  manner  as  the  Board  of  Trade  directs, 
tottosSSl'of  and  sha11  also  from  time  to  time  give  to  the  Board  of  Trade  such 
Trade.  returns  and  accounts,  and  explanations  in  respect  of  all  matters 

relating  to  the  fund,  whether  past,  present,   or  future,  as  it  may 

require. 

to^maSe^and  LIX*  On  or  Before  tne  first  daJ  °^  March,  in  every  year  after  the 
laid  before' Par-  year  one  thousand  eight  hundred  and  fifty-two,  the  Board  of  Trade 
Uament.  shall  cause  to  be  made  out  a  report  for  the  past  year,  in  such  form  as 

they  may  think  fit,  containing  the  following  particulars : — 
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(1.)  The  total  amount  of  receipts  and  disbursements  for  the  year, 

under  their  several  heads  : 

(2.)  The  total  amount  of  money  in  hand  at  the  end  of  the  pre- 
ceding year,  including  the  balance  at  the  Bank  of  England, 
and  any  sums  which  may  be  outstanding  in  the  hands  of 
receivers : 

(3.)  The  total  amount  of  the  capital  belonging  to  the  fund,  with 
the  several  investments  thereof,  distinguishing  such  capital  as  is 
still  outstanding,  and  such  debts  and  investments  as  are  consi- 
dered bad  or  doubtful : 

(4.)  The  number  of  pensioners,  distinguishing  between  men,  women, 
and  children,  and  between  different  scales  of  pension,  and  the 
total  amount  of  pensions  in  each  class  : 
(5.)  The  number  and  amount  of  the  whole  of  the  pensions,  and  of 

each  class  of  pensions,  granted  in  the  year : 
(6.)  The  number  and  amount  of  the  whole  of  the  pensions,  and  of 

each  class  of  pensions,  expired  in  the  year : 
(7.)  The  amount  of  salaries  and  expenses  of  management : 
(8.)  A  statement  of  the  money  and  securities  applicable  to  private 
trusts,  with  a  general  account  of  the  nature  of  the  trusts,  and 
of  the  income  and  expenditure  in  respect  thereof : 
And  such  other  particulars  as  the   Board   of  Trade  may  deem 

expedient : 

And  such  report  shall  be  laid  before  each  house  of  parliament  in  the 
month  of  March  in  every  year,  if  parliament  is  then  sitting,  or,  if  not, 
within  one  month  after  the  next  meeting  thereof. 

LX.  All  notices  published  in  the  London  Gazette,  and  purporting 
to  be  notices  or  copies  of  any  orders  or  regulations  issued  by  the 
Board  of  Trade  in  pursuance  of  this  Act,  shall  be  taken  as  evidence 
of  such  orders  or  regulations,  without  further  proof.  Gazette6 to'be 

[Section  LXI.  is  repealed  by  17  &  18  Viet.  c.  120.] 


No.  XIII. 
6  Geo.  4,  c.  94. 

An  Act  to  alter  and  amend  an  Act  for  the  letter  Protection  of  the 
Property  of  Merchants  and  others,  mho  may  hereafter  enter  into 
Contracts  or  Agreements  in  relation  to  Goods,  Wares,  or  Mer- 
chandize, intrusted  to  Factors  or  Agents. 

WHEREAS  an  Act  passed  in  the  fourth  year  of  the  reig'n   of  his  4  Geo.  4,  c.  83. 
present  Majesty,  intituled  "  An  Act  for  the  better  Protection  of  the 
Property  of   Merchants  and  others,  who   may  hereafter  enter  into 
Contracts  or  Agreements  in  relation  to  Goods,  Wares,  or  Merchan- 
dise, intrusted  to  Factors  or  Agents  :"  and  whereas  it  is  expedient 
to  alter  and  amend  the  said  Act,  and  to  make  further  provisions  in 
relation  to  such  contracts  or  agreements,  as  herein-after  provided : 
Be  it  therefore  enacted  by  the  King's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent   of  the  lords  spiritual  and  temporal,  Factors  or  agents 
and   commons,  in   this   present   parliament   assembled,    and  by  the  having  goods  or 
authority  of  the  same,  that  from  and  after  the  passing  of  this  Act  Seir^ssession 
any  person  or  persons  intrusted,  for  the  purpose  of  consignment  or  shin  beseemed' 
of  sale,  with  any  goods,  wares,  or  merchandize,  and  who  shall  have  to  be  the  true 
shipped  such  goods,  wares,  or  merchandize  in  his,  her,  or  their  own  gl^vaiuuty* to 
name  or  names,  and  any  person  or  persons  in  whose  name  or  names  contracts  with 
any  goods,  wares,  or  merchandize  shall  be  shipped  by   any  other  J^ J^u*1™? 
person  or  persons,  shall  be  deemed  and  taken  to  be  the  true  owner  the  faith  of  such 
or  owners  thereof,  so  far  as  to  entitle  the  consignee  or  consignees  of  property, 
such  goods,  wares,  or  merchandize  to  a  lien  thereon,  in  respect  of 
any  money  or  negotiable  security  or  securities  advanced  or  given  by 
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Persons  in  pos- 
session of  bills 
of  lading,  &c., 
to  be  the  owners 
so  far  as  to  make 
valid  contracts. 


No  person  to 
acquire  a  se- 
curity upon 
goods  in  the 
hands  of  an 
agent  for  an 
antecedent  debt, 
beyond  the 
amount  of  the 
agent's  interest 
in  the  goods. 


such  consignee  or  consignees  to  or  for  the  use  of  the  person  or 
persons  in  whose  name  or  names  such  goods,  wares,  or  merchandize 
shall  be  shipped,  or  in  respect  of  any  money  or  negotiable  security 
or  securities  received  by  him,  her,  or  them,  to  the  use  of  such 
consignee  or  consignees,  in  the  like  manner,  to  all  intents  and 
purposes,  as  if  such  person  or  persons  was  or  were  the  true  owner 
or  owners  of  such  goods,  wares,  and  merchandize  ;  provided  such 
consignee  or  consignees  shall  not  have  notice  by  the  bill  of  lading 
for  the  delivery  of  such  goods,  wares,  or  merchandize,  or  otherwise, 
at  or  before  the  time  of  any  advance  of  such  money  or  negotiable 
security,  or  of  such  receipt  o*f  money  or  negotiable  security,  in  respect 
of  which  such  lien  is  claimed,  that  such  person  or  persons  so  shipping 
in  his,  her,  or  their  own  name  or  names,  or  in  whose  name  or 
names  any  goods,  wares,  or  merchandize  shall  be  shipped  by  any 
person  or  persons,  is  or  are  not  the  actual  and  bond  fide  owner  or 
owners,  proprietor  or  proprietors,  of  such  goods,  wares,  or  merchan- 
dize so  shipped  as  aforesaid,  any  law,  usage,  or  custom  to  the 
contrary  thereof  in  anywise  notwithstanding :  provided  also,  that 
the  person  or  persons  in  whose  name  or  names  any  such  goods, 
wares,  or  merchandize  are  so  shipped  as  aforesaid  shall  be  taken, 
for  the  purposes  of  this  Act,  to  have  been  intrusted  therewith  for 
the  purpose  of  consignment  or  of  sale,  unless  the  contrary  thereof 
shall  be  made  to  appear  by  bill  of  discovery  or  otherwise,  or  be 
made  to  appear,  or  be  shown  in  evidence,  by  any  person  disputing 
such  fact. 

II.  And  be  it  further  enacted,  that  from  and  after  the  first  day  of 
October,  one  thousand  eight  hundred  and  twenty-six,  any  person  or 
persons  intrusted  with  and  in  possession  of  any  bill  of  lading,  India 
warrant,  dock  warrant,  warehouse-keeper's  certificate,  wharfinger's 
certificate,  warrant  or  order  for  delivery  of  goods,  shall  be  deemed 
and  taken  to  be  the  true  owner  or  owners  of  the  goods,  wares,  and 
merchandize  described  and  mentioned  in  the  said  several  documents 
herein-before   stated  respectively,  or  either    of  them,  so  far  as  to 
give  validity  to  any  contract  or  agreement  thereafter  to  be  made  or 
entered  into  by  such  person  or  persons  so  intrusted  and  in  posses- 
sion as  aforesaid,  with  any  person  or  persons,  body  or  bodies  politic 
or  corporate,  for  the  sale  or  disposition  of  the  said  goods,  wares, 
and  merchandize,  or  any  part  thereof,  or  for  the  deposit  or  pledge 
thereof,  or  any  part  thereof,  as  a  security  for  any  money  or  negoti- 
able instrument  or  instruments  advanced  or  given  by  such  person 
or  persons,  body  or  bodies  politic  or  corporate,  upon    the  faith  of 
such  several  documents  or  either  of  them  :  provided  such  person  or 
persons,  body  or  bodies  politic  or  corporate,  shall  not  have  notice 
by    such    documents  or   either  of  them,  or   otherwise,   that   such 
person  or  persons  so  intrusted  as  aforesaid  is  or  are  not  the  actual 
and  bond  fide  owner  or  owners,  proprietor  or  proprietors,  of  such 
goods,  wares,  or  merchandizes  so  sold,  or  deposited,  or  pledged  as 
aforesaid ;  any  law,  usage,  or  custom  to  the  contrary  thereof  in  any- 
wise notwithstanding. 

III.  Provided  always,  and  be  it  further  enacted,  that  in  case  any 
person  or  persons,  body  or  bodies  politic  or  corporate,  shall  after  the 
passing  of  this  Act  accept  and  take  any  such  goods,  wares,  or  merchan- 
dize in  deposit  or  pledge  from  any  such  person  or  persons  so  in  pos- 
session and  intrusted  as  aforesaid,  without  notice  as  aforesaid,  as  a 
security  for  any  debt  or  demand  due  and  owing  from  such  person  or 
persons  so  intrusted  and  in  possession  as  aforesaid,  to  such  person  or 
persons,  body  or  bodies  politic  or  corporate,  before  the  time  of  such 
deposit  or  pledge,  then  and  in  that  case  such  person  or  persons,  body 
or  bodies  politic  or  corporate,  so  accepting  or  taking  such  goods,  wares, 
or  merchandize  in  deposit  or  pledge,  shall  acquire  no  further  or  other 
right,  title,  or  interest  in  or  upon  or  to  the  said  goods,  wares,  or  mer- 
chandize, or  any  such  documents  as  aforesaid,  than  was  possessed,  or 
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could  or  might  have  been  enforced,  by  the  said  person  or  persons  so 
possessed  and  intrusted  as  aforesaid,  at  the  time  of  such  deposit  or 
pledge  as  a  security  as  last  aforesaid ;  but  such  person  or  persons, 
body  or  bodies  politic  or  corporate,  so  accepting-  or  taking  such  goods, 
wares,  and  merchandize  in  deposit  or  pledge,  shall  and  may  acquire, 
possess,  and  enforce  such  right,  title,  or  interest  as  was  possessed  and 
might  have  been  enforced  by  such  person  or  persons  so  possessed  and 
intrusted  as  aforesaid,  any  rule  of  law,  usage,  or  custom  to  the  con- 
trary notwithstanding. 

IV.  And  be  it  further  enacted,  that  from  and  after  the  first  day  of  Persons  may 
October,  one  thousand  eight  hundred  and  twenty-six,  it  shall  he  J^J.1"^^11  • 
lawful  to  and  for  any  person  or  persons,  body  or  bodies  politic  or  the°ordhfar°  8 " 
corporate,  to  contract  with  any  agent  or  agents  intrusted  with  any  course  of  busi- 
goods,  wares,  or  merchandize,  or  to  whom  the  same  may  be  consigned,  ?&£,!!£  ^f 

5        ,  7  t,  f  -Lj  j  ILJ'J         tnat  course,  it 

lor  the  purchase  of  any  such  goods,  wares,  and  merchandize,  and  to  within  the 
receive  the  same  of  and  pay  for  the  same  to  such  agent  or  agents ;  and 
such  contract  and  payment  shall  be  binding  upon  and  good  against  the 
owner  of  such  goods,  wares,  and  merchandize,  notwithstanding  such 
person  or  persons,  body  or  bodies  politic  or  corporate,  shall  have  notice 
that  the  person  or  persons  making  and  entering  into  such  contract,  or 
in  whose  behalf  such  contract  is  made  or  entered  into,  is  an  agent  or 
agents ;  provided  such  contract  and  payment  be  made  in  the  usual  and 
ordinary  course  of  business,  and  that  such  person  or  persons,  body  or 
bodies  politic  or  corporate,  shall  not,  when  such  contract  is  entered 
into  or  payment  made,  have  notice  that  such  agent  or  agents  is  or  are 
not  authorized  to  sell  the  said  goods,  wares  and  merchandize,  or  to 
receive  the  said  purchase  money. 

V.  And  be  it  further  enacted,  that  from  and  after  the  passing  of  Persons  may 
this  Act  it  shall  be  lawful  to  and  for  any  person  or  persons,  body  or  |ood^  &c.,  SI"8 
bodies  politic  or  corporate,  to  accept  and  take  any  such  goods,  wares,  pledge  from 

or  merchandize,  or  any  such  document  as  aforesaid,  in  deposit  or  £°  i^thaTcMe 
pledge  from  any  such  factor  or  factors,  agent  or  agents,  notwith-  shall  acquire 
standing  such  person  or  nersons,  body  or  bodies  politic  or  corporate,  no  further 
shall  have  such  notice  as  aforesaid,  that  the  person  or  persons  making  ^SlSsed  by  W* 
such  deposit  or  pledge  is  or  are  a  factor  or  factors,  agent  or  agents  ;  such  agent  at 
but  then  and  in  that  case  such  person  or  persons,  body  or  bodies 
politic  or  corporate,  shall  acquire  no  further  or  other  right,  title  or 
interest  in  or  upon,  or  to  the  said  goods,  wares,  or  merchandize,  or  any 
such  document  as  aforesaid,  for  the  delivery  thereof,  than  was  pos- 
sessed or  could  or  might  have  been  enforced  by  the  said  factor  or 
factors,  agent  or  agents,  at  the  time  of  such  deposit  or  pledge  as  a 
security  as  last  aforesaid  ;  but  such  person  or  persons,  body  or  bodies 
politic  or  corporate,  shall  and  may  acquire,  possess,  and  enforce  such 
right,  title,  or  interest  as  was  possessed  and  might  have  been  enforced 
by  such  factor  or  factors,  agent  or  agents,  at  the  time  of  such  deposit 
or  pledge  as  aforesaid,  any  rule  of  law,  usage,  or  custom  to  the  con- 
trary notwithstanding. 

VI.  Provided  always,  and  be  it  enacted,  that  nothing  herein  con- Right  of  the 
tained  shall  be  deemed,  construed,  or  taken  to  deprive  or  prevent  the  JJJ®  °^JJ|r 
true  owner  or  owners,  or  proprietor  or  proprietors  of  such  goods,  while  in  the 
wares,  or  merchandize,  from  demanding  and  recovering  the  same  from  £anjjt8  °£  his. 
his,  her,  or  their  factor  or  factors,  agent  or  agents,  before  the  same  SToYbank 
shall  have  been  so  sold,  deposited,  or  pledged,  or  from  the  assignee  or  ruptcy,  or  to 
assignees  of  such  factor  or  factors,  agent  or  agents,  in  the  event  of  his,  fron^third 
her,  or  their  bankruptcy  ;  nor  to  prevent  such  owner  or  owners,  pro-  person,  upon 
prietor  or  proprietors,  from  demanding  or  recovering  of  and  from  any  Pjyins  i 
person  or  persons,  body  or  bodies  politic  or  corporate,  the  price  or 

sum  agreed  to  be  paid  for  the  purchase  of  such  goods,  wares,  or  mer- 
chandize, subject  to  any  right  of  set-off  on  the  part  of  such  person  or 
persons,  body  or  bodies  politic  or  corporate,  against  such  factor  or 
factors,  agent  or  agents  ;  nor  to  prevent  such  owner  or  owners,  pro- 
prietor or  proprietors,  from  demanding  or  recovering  of  and  from  such 
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person  or  persons,  body  or  bodies  politic  or  corporate,  such  goods, 

wares,  or  merchandize  so  deposited  or  pledged,  upon  repayment  of  the 

money,  or  on  restoration  of  the  negotiable  instrument  or  instruments 

so  advanced  or  given,  on  the  security  of  such  goods,  wares,  or  merchan- 

dize as  aforesaid,  by  such  person  or  persons,  body  or  bodies  politic  or 

corporate,  to  such  factor  or  factors,  agent  or  agents,  and  upon  payment 

of  such  further  sum  of  money,  or  on  restoration  of  such  other  nego- 

tiable instrument  or  instruments  (if  any)  as  may  have  been  advanced 

or  given  by  such  factor  or  factors,  agent  or  agents,  to  such  owner  or 

owners,  proprietor  or  proprietors,  or  on  payment  of  a  sum  of  money 

in  case  of  bank-  equal  to  the  amount  of  such  instrument  or  instruments  •  nor  to  prevent 

Xe  wne/o?0'1   ^e  sa^  owner  or  owners,  proprietor  or  proprietors,  from  recovering 

goodTscTpiedged  of  and  from  such  person  or  persons,  body  or  bodies  politic  or  corporate, 

and  redeemed      any  balance  or  sum  of  money  remaining  in  his,  her,  or  their  hands,  as 

have  discharged  ^e  Pr°duce  of  the  sale  of  such  goods,  wares,  or  merchandize,  after  de- 

pro  tanto  the      ducting  thereout  the  amount  of  the  money,  or  negotiable  instrument 

debt  due,  &c.       or  instruments,  so  advanced  or  given  upon  the'security  thereof  as 

aforesaid  :  Provided  always,  that  in  case  of  the  bankruptcy  of  any  such 

factor  or  agent,  the  owner  or  owners,  proprietor  or  proprietors,  of  the 

goods,  wares,  and  merchandize  so  pledged  and  redeemed  as  aforesaid, 

shall  be  held  to  have  discharged  pro  tanto  the  debt  due  by  him,  her, 

or  them  to  the  estate  of  such  bankrupt. 

Agents  fraudu-        VII.  And  whereas  it  is  expedient  to  prevent  the  improper  deposit 
lentiy  pledging     or  pledge  of  goods,  wares,  or  merchandize,  or  the  documents  relating 
prin^pais°  *  !ir  *°  such  goods,  wares,  or  merchandize,  intrusted  or  consigned  as  afore- 
deemed  guilty  of  said  to  factors  or  agents  ;  be  it  therefore  enacted,  that  if  any  such  factor 
a  misdemeanor.    or  agent,  at  any  time  from  and  after  the  said  first  day  of  October,  one 
thousand  eight  hundred  and  twenty-six,  shall  deposit  or  pledge  any 
goods,  wares,  or  merchandize  intrusted  or  consigned  as  aforesaid  to  his 
or  her  care  or  management,  or  any  of  the  said  several  documents  so 
possessed  or  intrusted  as  aforesaid",  with  any  person  or  persons,  body 
or  bodies  politic  or  corporate,  as  a  security  for  any  money  or  negoti- 
able instrument  or  instruments,  borrowed  or  received  by  such  factor 
or  agent,  and  shall  apply  or  dispose  thereof  to  his  or  her  own  use,  in 
violation  of  good  faith,  and  with  intent  to  defraud  the  owner  or  owners 
of  any  such  goods,  wares,  or  merchandize,  every  person  so  offending, 
in  any  part  of  the  United  Kingdom,  shall  be  deemed  and  taken  to  be 
guilty  of  a  misdemeanor,  and  being  convicted  thereof  according  to 
teen  years,°&c~.    law  shall  be  sentenced  to  transportation  for  any  term  not  exceeding 
fourteen  years,  or  to  receive  such  other  punishment  as  may  by  law 
be    inflicted    on    persons    guilty   of   a    misdemeanor,   and    as    the 
court  before  whom  such  offender  may  be  tried  and  convicted  shall 
adjudge. 

Not  to  extend  to       VIII.  Provided  always,  and  be  it  further  enacted,   that  nothing 
herein  contained  shall  extend  or  be  construed  to  extend  or  subject  any 


May  be  trans- 
ported not 


made  the  goods  a  person  or  persons  to  prosecution  for  having  deposited  or  pledged  any 
ownlfV01'  hiS     §roods,  wares,  or  merchandize  so  intrusted  or  consigned  to  him,  her,  or 


them,  provided  the  same  shall  not  be  made  a  security  for  or  subject  to 
the  payment  of  any  g-reater  sum  or  sums  of  money  than  at  the  time  of 
such  deposit  or  pledge  was  justly  due  and  owing  to  such  person  or 
Acceptance  of      persons  from  his,  her,  or  their  principal  or  principals  :  provided  never  - 
bills  by  an  agent  theless,  that  the  acceptance  of  bills  of  exchange  by  such  person  or 
lien^Vc^niess  Persons  drawn  by  or  on  account  of  such  principal  or  principals,  shall 
bills'  paid  when     not  be  considered  as  constituting  any  part  of  such  debt  so  due  and 
due-  owing  from  such  principal  or  principals  within  the  true  intent  and 

meaning  of  this  Act,  so  as  to  excuse  the  consequence  of  such  a  deposit 
or  pledge,  unless  such  bills  shall  be  paid  when  the  same  shall  respec- 
tively become  due. 

Act  not  to  extend  IX.  Provided  also,  and  be  it  further  enacted,  that  the  penalty  by 
to  partners  not  this  Act  annexed  to  the  commission  of  any  offence  intended  to  be 
tO  guarded  against  by  this  Act  shall  not  extend  or  be  construed  to  extend 
to  any  partner  or  partners,  or  other  person  or  persons  of  or  belonging 
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to  any  partnership,  society,  or  firm,  except  only  such  partner  or 
partners,  nerson  or  persons,  as  shall  be  accessory  or  privy  to  the  com- 
mission ot  such  offence;  anything  herein  contained  to  the  contrary  in 
anywise  notwithstanding1. 

X.  Provided  also,  and  be  it  further  enacted,  that  nothing-  in  this  Act  ^nct  JJ^d Ie88en 
contained,  nor  any  proceeding,  conviction,  or  judgment  to  be  had  or  fa"w  Equity 
taken  thereupon,  shall  hinder,  prevent,  lessen,  or  impeach  any  remedy  which  the  party 
at  law  or  in  equity,  which  any  party  or-parties  aggrieved  by  any  Ef^ 
offence  against  this  Act  might  or  would  have  had,  or  have  been  entitled  adopt, 
to,  against  any  such  offender  if  this  Act  had  not  been  made,  nor  any 
proceeding,  conviction,  or  judgment  had  been  had  or  taken  there- 
upon; but  nevertheless,  the  conviction  of  any  offender  against  this 
Act  shall  not  be  received  in  evidence  in  any  action  at  law  or  suit  in 
equity  against  such  offender :  and  further,  that  no  person  shall  be 
liable  to  be  convicted  by  any  evidence  whatever  as  an  offender  against 
this  Act,  in  respect  of 'any  act,  matter,  or  thing  done  by  him,  if  he 
shall  at  any  time  previously  to  his  being  indicted  for  such  offence 
have  disclosed  any  such  matter  or  thing  on  oath,  under  or  in  conse- 
quence of  any  compulsory  process  of  any  court  of  law  or  equity,  in 
any  action,  suit,  or  proceeding  in  or  to  which  he  shall  have  been  a 
party,  and  which  shall  have  been  bond  fide  instituted  by  the  party 
aggrieved  by  the  act,  matter,  or  thing  which  shall  have  been  com- 
mitted by  such  offender  aforesaid. 


No.  XIV. 

5  &  6  VICT.  c.  39. 

An  Act  to  amend  the  Law  relating  to  Advances  bona  fide  made  to 
A  gents  intrusted  with  Goods. 

WHEREAS  by  an  Act  passed  in  the  sixth  year  of  the  reign  of  his  late 
Majesty  King  George  the  Fourth,  intituled  "  An  Act  to  alter  and  6  Geo.  4,  c.  94, 
amend  an  Act  for  the  better  Protection  of  the  Property  of  Merchants 
and  others  who  may  hereafter  enter  into  Contracts  or  Agreements  in 
relation  to  Goods,  Wares,  and  Merchandize  intrusted  to  Factors  or 
Agents,"  validity  is  given,  under  certain  circumstances,  to  contracts 
or  agreements  made  with  persons  intrusted  with  and  in  possession  of 
the  documents  of  title  to  goods  and  merchandize,  and  consignees 
making  advances  to  persons  abroad  who  are  intrusted  with  any  goods 
and  merchandize  are  entitled,  under  certain  circumstances,  to  a  lien 
thereon,  but  under  the  said  Act  and  the  present  state  of  the  law 
advances  cannot  safely  be  made  upon  goods  or  documents  to  persons 
known  to  have  possession  thereof  as  agents  only  :  and  whereas  by  the 
said  Act  it  is  amongst  other  things  further  enacted,  "  that  it  shall  be 
lawful  to  and  for  any  person  to  contract  with  any  agent  intrusted 
with  any  goods,  or  to  whom  the  same  may  be  consigned,  for  the  pur- 
chase of  any  such  goods,  and  to  receive  the  same  of  and  to  pay  for  the 
same  to  such  agent,  and  such  contract  and  payment  shall  be  binding 
upon  and  good  against  the  owner  of  such  goods,  notwithstanding  such 
person  shall  have  notice  that  the  person  making  such  contract,  or  on 
whose  behalf  such  contract  is  made,  is  an  agent ;  provided  such  con- 
tract or  payment  be  made  in  the  usual  and  ordinary  course  of  business, 
and  that  such  person  shall  not,  when  such  contract  is  entered  into  or 
payment  made,  have  notice  that  such  agent  is  not  authorized  to  sell 
the  same,  or  to  receive  the  said  purchase  money :"  and  whereas 
advances  on  the  security  of  goods  and  merchandize  have  become  an 
usual  and  ordinary  course  of  business,  and  it  is  expedient  and  neces- 
sary that  reasonable  and  safe  facilities  should  be  afforded  thereto, 
and  that  the  same  protection  and  validity  should  be  extended 
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to  bond  .fide  advances  upon  goods  and  merchandize  as  by  the  said 
recited  Acts  is  given  to  sales,  and  that  owners  intrusting-  agents  with 
the  possession  of  goods  and  merchandize,  or  of  documents  of  title 
thereto,  should  in  all  cases  where  such  owners  by  the  said  recited  Act 
or  otherwise  would  be  bound  by  a  contract  or  agreement  of  sale  be 
in  like  manner  bound  by  any  contract  or  agreement  of  pledge  or  lien 
for  any  advances  bondjide  made  on  the  security  thereof :  and  whereas 
much  litigation  has  arisen  on  the  construction  of  the  said  recited  Act, 
and  the  same  does  not  extend  to  protect  exchanges  of  securities  bond 
Jide  made,  and  so  much  uncertainty  exists  in  respect  thereof,  that  it  is 
expedient  to  alter  and  amend  the  same,  and  to  extend  the  provisions 
thereof,  and  to  put  the  law  on  a  clear  and  certain  basis :  Be  it  there- 
fore enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons, 
in  this  present  parliament  assembled,  and  by  the  authority  of  the 
same,  that  from  and  after  the  passing  of  this  Act  any  agent  who 
shall  thereafter  be  intrusted  with  the  possession  of  goods,  or  of  the 
documents  of  title  to  goods,  shall  be  deemed  and  taken  to  be  owner  of 
such  goods  and  documents,  so  far  as  to  give  validity  to  any  contract 
Bond  fide  ad-  or  agreement  by  way  of  pledge,  lien,  or  security  bond  fide  made  by 
yances  to  persons  anv  person  with  such  agent  so  intrusted  as  aforesaid,  as  well  for  anv 

intrusted  with  •    •      i    i  j  /»         * 

the  possession  original  loan,  advance,  or  payment  made  upon  the  security  of  such 
of  goods,  &c.,  goods  or  documents,  as  also  for  any  further  or  continuing  advance  in 
bralents^pro3-*0  re8Pec*  thereof,  and  such  contract  or  agreement  shall  be  binding  upon 
tected.  '  and  good  against  the  owner  of  such  goods,  and  all  other  persons  in- 

terested therein,  notwithstanding  the  person  claiming  such  pledge  or 
lien  may  have  had  notice  that  the  person  with  whom  such  contract 
or  agreement  is  made  is  only  an  agent. 

Jiond  fide  Aepo-       jj^  And  be  it  enacted,  that  where  any  such  contract  or  agreement 
protected?  *"  '&  for  pledge,  lien,  or  security  shall  be  made  in  consideration  of  the  deli- 
very or  transfer  to  such  agent  of  any  other  goods  or  merchandize  or 
document  of  title,  or  negotiable  security,  upon  which  the  person  so 
delivering  up  tbe  same  had  at  the  time  a  valid  and  available  lien  and 
security  for  or  in  respect  of  a  previous  advance  by  virtue  of  some  con- 
tract or  agreement  made  with  such  agent,  such  contract  and  agree- 
ment, if  bond  fide  on  the  part  of  the  person  with  whom  the  same  may 
be  made,  shall  be  deemed  to  be  a  contract  made  in  consideration  of  an 
advance  within  the  true  intent  and  meaning  of  this  Act,  and  shall  be 
as  valid  and  effectual,  to  all  intents  and  purposes,  and  to  the  same 
extent,  as  if  the  consideration  for  the  same  had  been  a  bond  fide 
but  no  lien          present  advance  of  money :  provided  always,  that  the  lien  acquired 
of  the^oods      6  under  such  last-mentioneol  contract  or  agreement  upon  the  goods  or 
given  up.  documents  deposited  in  exchange  shall  not  exceed  the  value  at  the 

time  of  the  goods  and  merchandize  which,  or  the  documents  of  title 
to  which,  or  the  negotiable  security  which  shall  be  delivered  up  and 
exchanged. 

But  the  statute  III.  Provided  always,  and  be  it  enacted,  that  this  Act  and  every 
to  broCtectStrUCd  matter  an<*  thing  herein  contained,  shall  be  deemed  and  construed  to 
only  trans-  give  validity  to  such  contracts  and  agreements  only,  and  to  protect 
actions  bond.fide  oniv  such  l3ans,  advances,  and  exchanges,  as  shall  be  made  bond.fide, 
that  "he  agent  an^  without  notice  that  the  agent  making  such  contracts  or  agree- 
piedging  is  act-  ments  as  aforesaid  has  not  authority  to  make  the  same,  or  is  acting 
thoritithor  \naid  ma^  fi^e  *n  respect  thereof  against  the  owner  of  such  goods  and 
'  merchandize;  and  nothing  herein  contained  shall  be  construed  to 
extend  to  or  protect  any  lien  or  pledge  for  or  in  respect  of  any  ante- 
cedent debt,  owing  from  any  agent  to  any  person  with  or  to  whom 
such  lien  or  pledge  shall  be  given,  nor  to  authorize  any  agent  in- 
trusted as  aforesaid  in  deviating  from  any  express  orders  or  authority 
received  from  the  owner ;  but  that,  for  the  purpose  and  to  the  extent 
of  protecting  all  such  bond  fide  loans,  advances,  and  exchanges  as 
aforesaid,  (though  made  with  notice  of  such  agent  not  being  the 
owner,  but  without  any  notice  of  the  agent's  acting  without  authority,) 
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and  to  no  further  or  other  intent  or  purpose,  such  contract  or  agree- 
ment as  aforesaid  shall  be  binding  on  the  owner  and  all  other  persons 
interested  in  such  goods. 

IV.  And  be  it  enacted  that  any  bill  of  lading,  India  warrant,  dock  Meaning  of  term 
warrant,  warehouse-keeper's  certificate,  warrant,  or  order  for  the  deli-  ".document  and 
very  of  goods,  or  any  other  document  used  in  the  ordinary  course  of  tltle '" 
business  as  proof  of  the  possession  or  control  of  goods,  or  authorizing 
or  purporting  to  authorize,  either  by  endorsement  or  by  delivery,  the 
possessor  of  such  document  to  transfer  or  receive  goods  thereby  repre- 
sented, shall  be  deemed  and  taken  to  be  a  document  of  title  within 
the  meaning  of  this  Act ;  and  any  agent  intrusted  as  aforesaid,  and  and  when  agent 
possessed  of  any  such  document  or  title,  whether  derived  immediately  mtrusted  ? 
from  the  owner  of  such  goods,  or  obtained  by  reason  of  such  agent's 
having  been  intrusted  with  the  possession  of  the  goods,  or  of  any  other 
document  of  title  thereto,  shall  be  deemed  and  taken  to  have  been  in- 
trusted with  the  possession  of  the  goods  represented  by  such  document 
of  title  as  aforesaid,  and  all  contracts  pledging  or  giving  a  lien  upon 
such  document  of  title  as  aforesaid  shall  be  deemed  and  taken  to  be 
respectively  pledges  of  and  liens  upon  the  goods  to  which  the  same 
relates ;  and  such  agent  shall  be  deemed  to  be  possessed  of  such  goods  and  when  in 
or  documents,  whether  the  same  shall  be  in  his  actual  custody,  or  P°S8ession- 
shall  be  held  by  any  other  person  subject  to  his  control  or  for  him  or 
on  his  behalf ;  and  where  any  loan  or  advance  shall  be  boiiAJide  made 
to  any  agent  intrusted  with  and  in  possession  of  any  such  goods  or 
documents  of  title  as  aforesaid,  on  the  faith  of  any  contract  or  agree- 
ment in  writing  to  consign,  deposit,  transfer,  or  deliver  such  goods  or 
documents  of  title  as  aforesaid,  and  such  goods  or  documents  of  title 
shall  actually  be  received  by  the  person  making  such  loan  or  advance, 
without  notice  that  such  agent  was  not  authorized  to  make  such 
pledge  or  security,  every  such  loan  or  advance  shall  be  deemed  and 
taken  to  be  a  loan  or  advance  on  the  security  of  such  goods  or  docu- 
ments of  title  within  the  meaning  of  this  Act,  though  such  goods  or 
documents  of  title    shall   not   be  actually  received  by  the   person 
making  such  loan  or  advance  till  the  period  subsequent  thereto ;  and  what  to  be 
any  contract  or  agreement,  whether  made  direct  with  such  agent  as  deemed  a  ^ 
aforesaid,  or  with  any  clerk  or  other  person  on  his  behalf,  shall  be    ( 
deemed  a  contract  or  agreement  with  such  agent ;  and  any  payment 
made,  whether  by  money  or  bills  of  exchange,  or  other  negotiable 
security,  shall  be  deemed  and  taken  to  be  an   advance  within  the 
meaning  of  this  Act ;  and  an  agent  in  possession  as  aforesaid  of  such  Possession  jn-ima 
goods  or  documents  shall  be  taken,  for  the  purposes  of  this  Act,  to  {^stJ,idence  o 
have  been  intrusted  therewith  by  the  owner  thereof,  unless  the  con-  m 
trary  can  be  shown  in  evidence. 

V.  Provided  always,  and  be  it  enacted,  that  nothing  herein  con-  Agent's  cirii 
tained  shall  lessen,  vary,  alter,  or  affect  the  civil  responsibility  of  an  responsibility 
agent  for  any  breach  of  duty  or  contract,  or  non-fulfilment  of  his  n^n^hed. * 
orders  or  authority  in  respect  of  any  such  contract,  agreement,  lien, 

or  pledge  as  aforesaid. 

VI.  Provided  always,  and  be  it  enacted,  that  if  any  agent  intrusted  Agent  making 
as  aforesaid  shall,  contrary  to  or  without  the  authority  of  his  principal  coSr™!^*8 
in  that  behalf  for  his  own  benefit  and  in  violation  of  good  faith,  instruction  of 
make  any  consignment,  deposit,  transfer,  or  delivery  of  any  goods  or  pfIm^'Salnf  "^ 
documents  of  title  so  intrusted  to  him  as  aforesaid,  as  and  by  way  of  ° 

a  pledge,  lien,  or  security ;  or  shall,  contrary  to  or  without  such  au- 
thority, tor  his  own  benefit  and  in  violation  of  good  faith,  accept  any 
advance  on  the  faith  of  any  contract  or  agreement  to  consign,  deposit, 
transfer,  or  deliver  such  goods  or  documents  of  title  as  aforesaid ; 
every  such  agent  shall  be  deemed  guilty  of  a  misdemeanor,  and  being 
convicted  thereof  shall  be  sentencea  to  transportation  for  any  term  not 
exceeding  fourteen  years  nor  less  than  seven  years,  or  to  suffer  such 
other  punishment  by  fine  or  imprisonment,  or  by  both,  as  the  court 
shall  award ;  and  every  clerk  or  other  person  who  shall  knowingly 
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and  wilfully  act  and  assist  in  making  any  such  consignment,  deposit, 
transfer,  or  delivery,  or  in  accepting  or  procuring  such  advance  as 
aforesaid  shall  be  deemed  guilty  of  a  misdemeanor,  and  being  con- 
victed thereof  shall  be  liable  at  the  discretion  of  the  court,  to  any  of 
the  punishments  which  the  court  shall  award,  as  herein-before  last 
mentioned  :  Provided  nevertheless,  that  no  such  agent  shall  be  liable 
to  any  prosecution  for  consigning,  depositing,  transferring,  or  deliver- 
ing any  such  goods  or  documents  of  title,  in  case  the  same  shall  not 
be  made  a  security  for  or  subject  to  the  payment  of  any  greater  sum 
of  money  than  the  amount  which,  at  the  time  of  such  consignment, 
deposit,  transfer,  or  delivery,  was  justly  due  and  owing  to  such  agent 
from  his  principal,  together  with  the  amount  of  any  bills  of  exchange 
drawn  by  or  on  account  of  such  principal,  and  accepted  by  such  agent  : 
provided  also,  that  the  conviction  of  any  such  agent  so  convicted  as 
aforesaid  shall  not  be  received  in  evidence  in  any  action  at  law  or  suit 
in  equity  against  him,  and  no  agent  instructed  as  aforesaid  shall  be 
liable  to  be  convicted  by  any  evidence  whatsoever  in  respect  of  any 
act  done  by  him,  if  he  shall,  at  any  time  previously  to  his  being 
indicted  for  such  offence,  have  disclosed  such  act,  on  oath,  in  conse- 
quence of  any  compulsory  process  of  any  court  of  law  or  equity  in 
any  action,  suit,  or  proceeding  which  shall  have  been  bond  fide 
instituted  by  any  party  aggrieved,  or  if  he  shall  have  disclosed  the 
same  in  any  examination  or  deposition  before  any  commissioner  of 
bankruptcy. 

Right  of  owner  to      VII.  Provided  also,  and  be  it  enacted,  that  nothing  herein  con- 

redeem  ;  tained  shall  prevent  such  owner  as  aforesaid  from  having  the  right  to 

redeem  such  goods  or  documents  of  title  pledged  as  aforesaid,  at  any 

time  before  such  goods  shall  have  been  sold,  upon  repayment  of  the 

amount  of  the  lien  thereon  or  restoration  of  the  securities  in  respect 

of  which  such  lien  may  exist,  and  upon  payment  or  satisfaction  to 

such  agent,  if  by  him  required,  of  any  sum  of  money  for  or  in  respect 

of  which  such  agent  would  by  law  be  entitled  to  retain  the  same 

or  to  recover        goods  or  documents,  or  any  of  them,  by  way  of  lien  as  against  such 

balance  of  owner,  or  to  prevent  the  said  owner  from  recovering  of  and  from  such 

person  with  whom  any  such  goods  or  documents  may  have  been 

pledged,  or  who  shall  have  anv  such  lien  thereon  as  aforesaid,  any 

balance  or  sum  of  money  remaining  in  his  hands  as  the  produce  of 

the  sale  of  such  goods,  after  deducting  the  amount  of  the  lien  of 

such  person  under  such  contract  or  agreement  as   aforesaid:   pro- 

incase  of  bank-  vided  always,  that  in  case  of  the  bankruptcy  of  any  such  agent  the 

'rove^or^amount  owner  °^  tne  goods  which  shall  have  been   so  redeemed  by  such 

pa?d  to  redeemer  owner  as  aforesaid  shall,  in  respect  of  the  sum  paid    by  him    on 

for  value  of         account  of  such  agent  for  such  redemption,  be  held  to  have  paid  such 

deemed1!  UUre"      sum  ^or  ^e  use  °*  suc^  aoent  before  his  bankruptcy,  or  in  case  the 

goods  shall  not  be  so  redeemed  the  owner  shall  be  deemed  a  creditor 

of  such  agent  for  the  value  of  the  goods  so  pledged  at  the  time  of 

the  pledge,  and  shall,  if  he  shall  think  fit,  be  entitled  in  either  of 

such  cases  to  prove  for  or  set  off  the  sum  so  paid,  or  the  value  of 

such  goods,  as  the  case  may  be. 

interpretation  of  VIII.  And  be  it  enacted,  that  in  construing  this  Act  the  word 
"  Person"  shall  be  taken  to  designate  a  body  corporate  or  company  as 
well  as  an  individual  ;  and  that  words  in  the  singular  number  snail, 
when  necessary  to  give  effect  to  the  intention  of  the  said  Act,  import 
also  the  plural,  and  vice  versa  ;  and  words  used  in  the  masculine  gender 
shall,  when  required,  be  taken  to  apply  to  a  female  as  well  as  a  male. 
Not  to  affect  IX.  Provided  also,  and  be  it  enacted,  that  nothing  herein  contained 

snall  be  construed  to  give  validity  to  or  in  anywise  to  affect  any  con- 


passing  of  this     tract,  agreement,  lien,  pledge,  or  other  act,  matter,  or  thing  made  or 
Act*  done  beibre  the  passing  of  this  Act. 
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No.  XV. 
8  &  9  VICT.  c.  98. 

An  Act  to  regulate  the  Trade  of  British  Possessions  abroad. 

****** 

XXIV.  And  be  it  enacted,  that  before  any  clearing  officer  permits  clearing  officers 
any  vessel  wholly  or  in  part  laden  with  timber  or  wood  goods  to  clear  to  ascertain  and 
out  from  any  British  port  in  North  America,  or  in  the  settlement  of  cargo  oXrt^n 
Honduras,  for  any  port  in  the  United  Kingdom,  at  any  time  after  the  ships  is  below 
first  day  of  September  or  before  the  first  day  of  May  in  any  year,  he  deck> 

shall  ascertain  that  the  whole  of  the  cargo  of  such  vessel  is  below 

deck,  and  shall  give  the  captain  or  other  person  having  command  of 

such  vessel  a  certificate  to  that  effect ;  and  no  captain  or  other  person  Ca  tains  of  guch 

having  command  of  any  vessel  so  laden  as  aforesaid  shall  sail  from  ships  not  to  sSaii 

any  of  the  ports  aforesaid  for  any  port  of  the  United  Kingdom,  at  without  ceitifi- 

any  such  time  as  aforesaid,  until  he  has  obtained  such  a  certificate  as  cate* 

aforesaid  from  the  clearing  officer. 

XXV.  And  be  it  enacted,  that  no  captain,  owner,  supercargo,  or  xo  part  of  the 
other  person  having  command  of  any  vessel  in  respect  of  which  such  cargo  of  such 
certificate  as  aforesaid  has  been  obtained  shall  place,  or  permit  or  on'^eck^  placed 
cause  to  be  placed  or  to  remain  or  be,  upon  or  above  the  deck  of  such 

vessel,  any  part  of  the  cargo  thereof,  until  such  vessel  has  arrived  at 

the  port  of  her  destination :  provided  always,  that  if  the  captain,  or 

other  person  having  command  of  any  such'vessel,  consider  that  it  is  nKmiTof  cargo  in 

necessary,  in  consequence  of  the  springing  of  a  leak,  or  of  other  cases  of  leakage 

damage  received,  or  apprehended  during  the  voyage,  to  remove  any  or  damase- 

portion  of  the  cargo  upon  deck,  he  may  remove  or'cause  to  be  removecl 

upon  the  deck  of  such  vessel  so  much  of  the  cargo,  and  may  permit 

tne  same  to  remain  there  for  such  time  as  he  considers  expedient :  gtores  not  taken 

provided  also,  that  the  store  spars  or  other  articles  necessary  for  the  to  be  cargo. 

vessel's  use  shall  not  be  taken  to  be  cargo  for  the  purposes  of  this 

Act. 


No.  XVI. 
1  &  2  GEO.  4,  c.  76. 

An  Act  to  continue  and  amend  certain  Acts  for  preventing  the  various 
Frauds  and  Depreciation*  committed  on  Merchants,  Shipowners,  and 
Underwriters,  oy  Boatmen  and  others,  within  the  Jurisdiction  of  the 
Cinque  Ports ;  and  also  for  remedying  certain  Defects  relative  to 
the  Adjustment  of  Salvage,  under  a  Statute  made  in  the  Twelfth 
Year  of  the  Reign  of  her  late  Majesty  Queen  Anne. 

WHEREAS  by  an  Act  passed  in  the  forty-eighth  year  of  his  late  Majesty 
King  George  the  Third,  intituled  "An  Act  for  preventing  Frauds  48  °- 3»  c< 
and  Depredations  committed  on  Merchants,  Shipowners,  and  Under- 
writers, by  Boatmen  and  others,  within  the  Jurisdiction  of  the  Cinque 
Ports  ;  and  also  for  remedying  certain  Defects  relative  to  the  Adjust- 
ment of  Salvage,  under  a  Statute  made  in  the  Twelfth  Year  of  her 
late  Majesty  Queen  Anne;"  which  Act  was  to  continue  in  force  for 
seven  years,  and  from  thence  to  the  end  of  the  next  session  of  parlia- 
ment :  and  whereas  by  an  Act  passed  in  the  fifty-third  year  of  his  late 
Majesty  King  George  the  Third,  the  said  above-recited  Act,  except  so 
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far  as  the  same  was  altered,  was  further  continued  in  force  for  seven 
years  from  the  passing-  of  the  said  Act,  and  from  thence,  to  the  end  of 
the  next   session  of  parliament,  and  no  longer:  and   whereas  it  is 
expedient  that  the  said  recited  Acts   should   be    further  continued, 
except  so  far  as  the  same  are  altered  by  this  Act :  be  it  therefore 
enacted  by  the  King's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  lords  spiritual  and  temporal;  and  commons,  in  this 
present  parliament  assembled,  and  by  the  authority  of  the  same,  that 
Lord  warden  to  it  shall  and  may  be  lawful  for  the  lord  warden  of  the  Cinque  Ports 
ySSySSi  for  the  time  be*n£  to  nominate  and  appoint,  by  any  instrument  or 
mine  differences  instruments  under  his  hand  and  seal,  three  or  more  substantial  persons 
IaSvaTe  *°  *n  eac^  °^  ^  Cmque  Ports,  two  ancient  towns  and  their  members,  to 

adjust  and  determine  any  difference  relative  to  salvage  (which  may 
arise)  between  the  master  of  any  vessel  and  the  person  or  persons 
bringing  such  cables  and  anchors  ashore ;  and  in  case  any  ship  or 
vessel  shall  be  either  forced  or  cut  from  her  cables  and  anchors,  by 
extremity  of  weather,  or  by  any  other  accident  whatever,  and  leave 
the  same  in  any  roadstead,  or  other  place  within  the  jurisdiction  of 
the  Cinque  Ports,  two  ancient  towns  and  their  members,  and  the 
salvage  cannot  be  adjusted  between  the  persons  concerned,  then  the 
same  shall  be  determined  by  any  three  or  more  of  the  said  persons  so 
to  be  appointed  as  aforesaid,  within  the  space  of  twenty-four  hours 
after  such  difference  shall  be  referred  to  them  for  their  determination 
thereof,  any  usage  or  custom  to  the  contrary  in  anywise  notwithstand- 
0  *n£ :  Provi^e^  always,  that  such  commissioners  shall,  immediately 

secretary  or  after  their  nomination  proceed  to  elect  some  tit  and  proper  person,  who 
registrar,  sub-  shall  be  a  notary  or  master  extraordinary  in  Chancery,  as  their  secre- 
Son  offord  taiT  or  registrar,  except  to  the  port  of  Dover,  where 'the  registrar  for 
warden.  the  time  being  of  the  Court  of  Admiralty  of  the  Cinque  Ports  shall  be 

the  registrar  ;  and  which  secretary,  or  registrar,  shall  enter  in  a  book, 
to  be  kept  for  that  purpose,  all  the  proceedings  of  such  commissioners, 
and  also  a  copy  of  the  awards  which  they  shall  from  time  to  time 
Proceedings  to  be  make;  but  such  election  of  secretaries,  or  registrars,  shall  be  subject 
entered.  to  the  approbation  of  the  lord  warden  for  the  time  being. 

Power  to  com-  II.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  the  said 
BetSTdiffer-  commissioners  to  be  appointed  as  aforesaid  to  decide  on  all  claims  and 
ences  which  may  demands  whatever,  which  shall  or  may  be  made  by  pilots,  hovellers, 
arise.  boatmen,  and  other  persons,  for  services  of  any  sort  or  description 

rendered  to  any  ship  or  vessel,  as  well  for  carrying  off  from  the  shore 
to  such  ship  or  vessel  any  anchors,  cables,  or  other  stores,  from  any 
port  or  ports  on  the  coast  of  Kent,  Sussex,  Essex,  or  the  Isle  of  Thanet, 
within  the  jurisdiction  aforesaid,  as  for  the  conducting  and  conveying 
such  ships  and  vessels  from  the  Downs,  and  other  bays  and  road- 
steads on  the  coast  of  Kent,  Sussex,  and  Essex,  and  the  Island  of 
Thanet,  or  from  the  sea  or  any  other  place,  to  Ramsgate,  Dover,  or 
any  other  harbour,  port,  or  place,  on  the  said  coasts,  within  the  juris- 
diction aforesaid,  or  for  the  saving  and  preserving,  within  the  juris- 
diction aforesaid,  any  goods  or  merchandize  wrecked,  stranded,  or  cast 
away  from  any  ship  or  vessel,  the  master  or  owners  thereof,  or  their 
agents  being  present  at  the  place  where  the  commissioners  shall  be 
sitting ;  and  that  the  said  commissioners  shall  have  full  power  and 
authority  to  hear  and  determine  on  all  cases  whatever  of  services  ren- 
dered by  pilots,  boatmen,  and  others,  to  shipping  within  the  jurisdic- 
tion aforesaid,  whether  such  ships  or  vessels  shall  be  in  distress  or 
not ;  and  that  it  shall  be  lawful  for  the  said  commissioners,  whenever 
they  see  occasion,  to  examine  the  parties  or  their  witnesses  upon  their 
oath,  which  oaths  shall  and  may  be  administered  by  the  said  secretary 
or  register. 

Commissioners         III.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  the  com- 
nm-«a*Jpbyfnre  missioiiers  so  to  be  appointed,  and  their  secretary  or  registrar  as  afore- 

uwnt-is,  KC««  ior  .  _  i      n    -»       •  -i  11*  -i  i  /•  *  j 

their  trouble,  said,  who  shall  decide  on  any  such  claims  or  demands  as  aforesaid,  to 
b«Caiiowedbyhthe  demand -and  receive  of  and'  from  the  owners  of  such  ships  or  vessels 
lord  warden. 
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or  the  proprietors  of  any  such  goods  or  merchandises,  against  whom 

any  pilot,  boatman,  or  other  person,  shall  make  any  claim  or  demand 

for  services  of  any  sort  rendered  to  such  ships  or  vessels,  or  for  the 

sole  saving  and  preserving  any  goods  or  merchandises  wrecked, 

stranded,  or  cast  away,  within  the  jurisdiction  aforesaid,  and  such 

owners  and  proprietors'  are  hereby  required  to  pay  to  them,  such  fee 

or  reward  for  deciding  on  every  such  claim  and  demand  as  shall  be 

adjudged  to  them  in  that  behalf  by  the  lord  warden  of  the  Cinque  NO  commissioner 

Ports  for  the  time  being  :  provided  always,  that  no  person  to  be  ap-  sha»  act  out  of 

pointed  a  commissioner  "by  virtue  of  this  Act  shall  have  power  or  h^iJ'JSideT1 

authority  to  act  in  any  other  port  or  place  than  that  in  which  he  is 

resident,  or  from  which  his  usual  place  of  residence  is  not  distant  more 

than  one  mile  ;  and  that  before  such  commissioner  shall  in  any  case  commissioners 

proceed  to  act,  they  shall  severally  take  the  following  oath  before  a  to  take  the  f«i- 

magistrate  or  a  commissioner  of  the  Court  of  King's  Bench  or  Common  lowing  oath* 

Pleas,  or  a  master  extraordinary  in  Chancery,  videlicet : — 

"  I,  A.  B.,  do  swear,  that  I  have  not,  neither  will  I  in  any  way,  Form  of  oath, 
directly  or  indirectly,  take  or  receive  any  fee,  emolument,  or  reward, 
from  any  of  the  parties  whose  interests  are  referred  to  my  decision 
(save  and  except  such  fee  or  reward  as  shall  be  allowed  by  the  lord 
warden  to  be  paid  to  me  by  the  shipowners  or  proprietors  of  the  cargo, 
or  their  agents) ;  and  that  I  will  not  accept  or  receive  any  fee  what- 
ever from  the  persons  claiming  reward  or  salvage ;  but  that  I  will 
decide  according  to  the  best  of  my  judgment,  on  the  evidence  to  be 
brought  before  me,  without  favour  or  affection  to  either  party. 

"  So  help  me  GOD." 

IV.  And  be  it  further  enacted,  that  in  case  the  party  or  parties  so  Parties  dissatis- 
claimingto  be  entitled  to  salvage  or  compensation  for  services  ren- ?eimaj.  a,ppeal 

j          j  /»  •  i  .4  _  TO  ti!6  jLilgn 

derea  as  atoresaid,  or  the  party  or  parties  who  are  to  pay  the  same,  or  Court  of  Admi- 
their  agents,  shall  be  dissatisfied  with  such  award  and  decision  of  the  ™!tv'  &£-» but 
commissioners,  it  shall  and  may  be  lawful  for  either  of  them  respec-  liberated?  on 
tivelv,  within  eight  days  after  such  award  is  made,  but  not  after- giving  bail  in 
wards,  to  declare  to  the  commissioners  his  or  their  desire  of  obtaining  anioun^of  the 
the  judgment  of  some  competent  Court  of  Admiralty  respecting  the  award, 
said  salvage  or  compensation  as  aforesaid,  and  thereupon  such  party 
or  parties  shall  forthwith  be  required  by  the  commissioners  to  declare 
whether  he  or  they  will  proceed  in  the  Court  of  Admiralty  of  the 
Cinque  Ports,  or  the  High  Court  of  Admiralty  of  England,  and  he  or 
they  shall  so  proceed  within  twenty  days  from  the  date  of  such  award, 
by  taking  out  a  monition  against  the  adverse  party  :  but  in  such  case 
the  said  commissioners  are  hereby  empowered  and  required  to  permit 
the  said  ship  and  her  cargo,  notwithstanding  such  declaration  and 
proceeding,  to  depart  on  her  voyage,  or  to  deliver  to  the  owners  and 
proprietors,  or  their  agents,  any  goods  or  merchandises  respecting 
which  any  claim  for  salvage  shall  be  made,  upon  the  owners  or  pro- 
prietors or  the  same,  or  their  agents,  giving  good  and  sufficient  bail  in 
double  the  amount  of  the  sum  awarded,  and  which  bail  the  said  com-  Bail  to  be  taken 
missioners,  or  any  of  them,  are  and  is  hereby  authorized  to  take  and  acwrdfn^to 
certifv  according  to  the  form  contained  in  the  schedule  hereunto  an-  schedule 
nexed,  and  to  transmit  the  same  without  delay  to  the  Court  of  Admi-  annexed, 
ralty,  in  which  the  intention  of  proceeding  shall  be  so  declared,  toge- 
ther with  a  true  certificate  in  writing  of  the  gross  value  of  the  whole 
ship  and  cargo,  or  other  goods  and  merchandises  respecting  which 
salvage  shall  be  claimed,  and  also  an  official  copy  of  such  proceedings 
and  awards,  certified  by  the  said  secretary  or  registrar,  and  the  same 
shall  be  admitted   by  such  Court  of  Admiralty  as  evidence  in  the 
cause. 

V.  Provided  always,  and  be  it  further  enacted,  that  on  an  appeal  The  appeal  to  be 
so  as  aforesaid  being  made  to  the  Court  of  Admiralty  of  the  Cinque  conclusive. 
Ports,  or  to  the  High  Court  of  Admiralty,  the  same  shall  betaken  and 

held  to  be  final,  and  no  ulterior  appeal  from  the  sentence  of  the  Court 
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The  lord  warden 
and  his  deputies, 
&c.,  to  have  the 
like  power  as 
justices  of  the 
peace  or  commis- 
sioners under 
this  Act. 


Manner  of 
issuing  commis- 
sions for  the 
punishment  of 
offences  agree- 
ably to  28  H.  8, 
c.  25. 


Reservation  of 


and  of  the  Admi 
ralty  of  the 
Cinque  Ports. 


of  Admiralty  of  the  Cinque  Ports,  or  from  the  High  Court  of  Admi- 
ralty, shall  lie  to  the  King  in  Chancery. 

[The  intermediate  sections  have  been  repealed  by  17  and  18  Viet. 
c.  120.] 

XV.  And  be  it  further  enacted,  that  the  lord  warden  of  the  Cinque 
Ports  for  the  time  being,  and  the  lieutenant  of  Dover  Castle  for  the 
time  being,  and  the  deputy  wardens  of  the  Cinque  Ports  for  the  time 
being,  and  the  judge  official  and  commissary  of  the  Court  of  Admiralty 
of  the  Cinque  Ports,  two  ancient  towns  and  the  members  thereof  for 
the  time  being,  and  any  other  officer  who  shall  be  specially  appointed 
by  the  lord  warden,  and  all  and  every  of  them,  shall  and  may  execute, 
perform,  and  do,  within  the  jurisdiction  aforesaid,  all  the  acts,  matters, 
and  things  contained  in  this  Act,  in  like  manner,  to  all  intents  and 
purposes,  as  any  magistrate  or  magistrates,  or  any  commissioner  or 
commissioners,  to  be  appointed  by  virtue  of  this  Act,  is  and  are  autho- 
rized to  execute,  perform,  and  do  the  same. 

XVI.  And  whereas  by  a  certain  Act,  passed  in  the  twenty-eighth 
year  of  the  reign  of  King  Henry  the  Eighth,  intituled,  "  For  Pirates," 
it  is  among  other  things  enacted  to  the  effect  following,  that  when- 
ever any  commission  for  the  punishment  of  certain  offences  therein 
named  shall  be  directed  or  sent  to  any  place  within  the  jurisdiction  of 
the  five  ports,  that  then  every  such  commission  shall  be  directed 
unto  the  lord  warden  of  the  said  port  for  the  time  being,  or  to  his 
deputy,  or  unto  three  or  four  sucn  persons  as  the  lord  chancellor  for 
the  time  being  shall  name  and  appoint :  and  whereas  by  the  said  Act 
it  is  further  enacted,  to  the  effect  following,  that  every  inquisition  and 
trial,  to  be  had  by  virtue  of  such  commission,  shall  be  made  and  had 
by  the  inhabitants  of  the  said  five  ports,  or  the  members  of  the  same  : 
and  whereas  for  a  long  time  past  no  such  commission  has  been  sent  to 
any  place  within  the  jurisdiction  of  the  Cinque  Ports  :  be  it  enacted, 
for  the  more  certain  and  speedy  administration  of  justice,  "  that  as 
often  as  his  Majesty  shall  direct  a  commission,  according  to  the  pro- 
visions of  the  aforesaid  Act,  to  the  admiral  or  admirals,  or  his  or  their 
lieutenant,  deputy  and  deputies,  it  shall  and  may  be  lawful  for  his 
Majesty,  on  the  application  of  the  lord  warden  of  the  Cinque  Ports, 
to  direct  such  commission  jointly  to  the  admiral  or  admirals,  or  his  or 
their  lieutenant,  deputy  and  deputies,  and  also  to  the  lord  warden  of 
the  Cinque  Ports  for  the  time  being,  and  to  his  deputy ;  and  the  com- 
missioners who  shall  sit  by  virtue  of  such  commission,  so  jointly  ad- 
dressed to  whatever  shire  or  place  in  the  realm  the  same  shall  be 
limited,  shall  have  full  power  and  authority  to  inquire  into,  try,  and 
determine  all  offences  named  in  the  said  Act,  or  in  any  other  Act 
relating  to  proceedings  under  such  commission,  by  the  oaths  of  twelve 
good  and  lawful  inhabitants  in  the  shire  limited  in  the  said  commis- 
sion, whether  the  said  offences  shall  have  been  committed  within  the 
jurisdictions  of  the  lord  admiral  of  England,  or  of  the  lord  warden  of 
the  Cinque  Ports  ;  and  all  and  every  trial,  conviction,  judgment,  and 
proceeding  whatsoever  under  such  commission,  shall  be  as  good  and 
effectual,  to  all  intents  and  purposes  in  law,  and  shall  be  followed  by 
the  same  consequences  to  the  offender  or  offenders,  as  if  the  same  were 
had  by  virtue  of  any  separate  commission  to  be  issued  under  the  pro- 
visions of  the  aforesaid  Act  of  King  Henry  the  Eighth :  provided 
always,  and  it  is  hereby  further  declared,  that  this  Act,  or  anything 
herein  contained,  shall  not  extend,  or  be  construed  to  extend,  to  the 
taking  away,  abridging,  prejudicing,  or  impeaching,  in  any  manner 
whatever,  the  jurisdiction  of  the  High  Court  of  Admiralty  of  England, 
or  the  jurisdiction  of  the  Admiralty  Court  of  the  Cinque  Ports,  two 
ancient  towns  and  their  members ;  but  that  it  shall  and  may  be 
lawful  for  the  said    courts  respectively,  and  the  judge   or  judges 
thereof  for  the  time  being,  to  have,  use,  exercise,  and  enjoy,  juris- 
diction over  all  such  matters,  rights,  and  offences,  as  they  have  here- 
tofore had,  used,  exercised,  and  enjoyed,  as  fully  and  effectually,  to 


Jurisdiction  of  Admiralty  Court,  3  $"  4  Viet.  c.  65.  cccvii 

all  intents  and  purposes  whatever,  as  if  this  Act  had  not  been  made; 
anything*  herein-before  contained  to  the  contrary  in  anywise  notwith- 
standing. 

XVIII.  And  whereas  doubts  have  arisen  as  to  the  exact  boundaries  Boundaries  of 
of  the  jurisdiction  of  the  lord  high  admiral  and  the  lord  warden  of  the  the  jurisdiction 
Cinque  Ports,  and  it  is  highly  expedient  for  the  purposes  of  this  Act  ^rden'of  the 
that  the  same  should  be  clearly  set  forth ;  now  it  is  hereby  declared  and  Cinque  Ports, 
enacted,  that  the  boundaries  of  the  jurisdiction  of  the  lord  warden  of 
the  Cinque  Ports,  in  regard  to  any  matter  or  thing  contained  in  this 
Act,  shall  be  and  shall  be  deemed  and  taken  to  be  as  follows ;  (that  is 
to  say,)  from  a  point  to  the  westward  of  Seaford,  in  the  county  of 
Sussex,  called  Red  Cliff,  including  the  same ;  thence  passing  in  a  line 
one  mile  without  the  sand  or  shoal  called  the  Horse  of  Wellington, 
and  continuing  the  same  distance  without  the  ridge  and  new  shoals ; 
and  thence  in  a  line  within  five  miles  of  Cape  Grisnez,  on  the  coast  of 
France  ;  thence  round  the  shoal  called  the  Overfall,  two  miles  distance 
from  the  same ;  thence  in  a  line  without,  and  the  same  distance  along 
the  eastern  side  of  the  Galloper  Sand,  until  the  north  end  thereof 
bears  west-north-west  true  bearing  from  the  west-north-west  bearing 
of  the  Galloper  it  runs  in  a  direct  line  across  the  shoal  called  the 
Thwart  Middle,  till  it  reaches  the  shore  underneath  the  Maze  Tower ; 
from  thence  following  in  a  line  of  the  shore  up  to  Saint  Orsyth,  in  the 
county  of  Essex,  and  following  the  course  of  the  shore  up  to  the  river 
Coin  to  the  landing- place  nearest  Brightlingsea ;  from  thence  in  a 
direct  line  to  Shoe  Bacon ;  from  thence  to  the  point  of  Shellness,  on 
the  Isle  of  Sheppey ;  and  from  thence  across  the  waters  to  Feversham  ; 
and  from  thence  following  the  line  of  coast  round  the  North  and 
South  Forelands,  and  Beachy  Head,  till  it  reaches  the  said  Red  Cliff, 
including  all  the  waters,  creeks,  and  havens  comprehended  between 
them  :  provided  always,  and  it  is  hereby  declared,  that  nothing  in  this 
Act  contained  shall  extend,  or  be  construed  to  extend,  to  enlarge  or 
abridge  the  local  limits  of  the  ancient  jurisdiction,  rights,  and  pri- 
vileges of  the  lord  high  admiral  of  England,  or  the  lord  warden  of  the 
Cinque  Ports  respectively,  or  their  respective  representatives;  but 
that  the  same  shall  remain  according  to  ancient  usage,  and  that  the 
description  herein-before  contained  shall  only  be  deemed  applicable  to 
the  purposes  of  this  Act ;  anything  herein  contained  to  the  contrary 
notwithstanding. 


No.  XVII. 

3  &  4  VICT.  c.  65. 

An  Act  to  improve  the  Practice  and  extend  the  Jurisdiction  of  the 
High  Court  of  Admiralty  of  England. 

WHEREAS  the  jurisdiction  of   the   High   Court  of  Admiralty   of 
England  may  be  in  certain    respects  advantageously  extended,  and 
the  practice  thereof  improved  :  Be  it  therefore  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  present  parlia- 
ment assembled,  and  by  the  authority  of  the  same,  that  it  shall  be 
lawful  for  the  dean  of  the  arches  for  the  time  being  to  be  assistant  Dean  of  arches 
to,  and  to  exercise  all  the  power,  authority,  and  jurisdiction,  and  to  Jjg^jJ^88 
have   all   the   privileges   and  protections  of  the  judge  of  the   said  Admiralty  in 
High  Court  of  Admiralty,  with  respect  to  all  suits  and  proceedings  certain  cases. 
in  the  said  Court,  and  that  all  such  suits  and  proceedings  and  all 
things   relating   thereto,   brought   or   taking   place   before  the  dean 
of  the  arches,  whether  the  judge  of  the  said  High  Court  of  Admiralty 
be  or  be  not  at  the  same  time  sitting  or  transacting  the  business  of 
the  same  court,  and  also  during  any  vacancy  of  the  office  of  judge 
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bution. 


of  the  said  Court,  shall  be  of  the  same  force  and  effect  in  all  respects  as  if 
the  same  had  been  brought  or  had  taken  place  before  the  judge  himself, 
and  all  such  suits  and  proceedings  shall  be  entered  and  registered  as 
having  been  brought,  and  as  having  taken  place  before  the  dean  of  the 
arches  sitting  for  the  judge  of  the  High  Court  of  Admiralty. 

II.  And  be  it  declared  and  enacted,  that  all  persons  who  now  are 
or  at  any  time  hereafter  may  be  entitled  to  practise  as  advocates  in 
the  Court  of  Arches  are  and  shall  be  entitled  to  practise  as  advocates 
in  the  said  High  Court  of  Admiralty ;  and  that  all  persons  who  now 
are  or  hereafter  may  be  entitled  to  act  as  surrogates  or  proctors  in 
the  Court  of  Arches,  shall  be  entitled  respectively  to  practise  and  act, 
or  to  be  admitted  to  practise  and  act,  as  the  case  may  be,  as  surro- 
gates and  proctors  in  the  said  High  Court  of  Admiralty  according  to 
the  rules  and  practice  now  prevailing  and  observed  or  hereafter  to  be 
made  in  and  by  the  said    High  Court  of  Admiralty  touching  the 
admission  and  practising  of  advocates,  surrogates,  and  proctors,  in 
the  said  court  respectively. 

III.  And  be  it  enacted,  that  after  the  passing  of  this  Act,  whenever 
any  ship  or  vessel  shall  be  under  arrest  by  process  issuing  from  the 
said  High  Court  of  Admiralty,  or  the  proceeds  of  any  ship  or  vessel 
having  been  so  arrested  shall  have  been  brought  into  and  be  in  the 
registry  of  the  said  court,  in  either  such  case  the  said  court  shall 
have  full  jurisdiction  to  take  cognizance  of  all  claims  and  causes  of 
action  of  any  person  in  respect  of  any  mortgage  of  such  ship  or 
vessel,  and  to  decide  any  suit  instituted  by  any  such  person  in  respect 
of  any  such  claims  or  causes  of  action  respectively.* 

IV.  And  be  it  enacted,  that  the  said  Court  of  Admiralty  shall  have 
jurisdiction  to  decide  all  questions  as  to  the  title  to  or  ownership  of  any 
ship  or  vessel,  or  the  proceeds  thereof  remaining'  in  the  registry,  arising 
in  any  cause  of  possession,  salvage,  damage,  wages,  or  bottomry,  which 
shall  be  instituted  in  the  said  court  after  the  passing  of  this  Act. 

V.  And  be  it  enacted,  that  whenever  any  award  shall  have  been 
made  by  any  justices  of  the  peace,  or  by  any  person  nominated  by 
them  or  within  the  jurisdiction  of  the  Cinque'  Ports  by  any  commis- 
sioners, respecting  the  amount  of  salvage  to  be  paid,  or  respecting 
any  claims  and  demands  for  services,  or  compensation,  which  such 
justices  and  commissioners  within  their  several  jurisdictions  are  em- 
powered to  decide  under  the  provisions  of  two  Acts  passed  in  the 
second  year  of  the  reign  of  King  Georg'e  the  Fourth,  for  remedying 
certain  defects  relative  to  the  adjustment  of  salvage,  or  whenever  any 
sum  shall  have  been  voluntarily  paid  on  any  such  account  of  salvage, 
services,  or  compensation,  it  shall  be  lawful  for  any  person  interested 
in  the  distribution  of  the  amount  awarded  or  paid  to  require  distribu- 
tion to  be  forthwith  made  thereof,  and  the  person  or  persons  by  whom 
such  amount  shall  be  awarded,  or  in  the  case  of  voluntary  payment 
the  person  by  whom  the  same  shall  have  been  received,  shall  forth- 
with proceed  to  the  distribution  thereof  among1  the  several  persons 
entitled  thereunto,  to  be  certified  in  the  case  of  an  award  under  the 
hand   of  the    person  or   persons    by  whom  such  amount  shall   be 
awarded,  and  an  account  of  every  such  distribution  shall  be  annexed 
to  the  award  ;  and  if  any  person  interested  in  the  distribution  shall 
think  himself  aggrieved  on  account  of  its  not  being  made  according 
to  the  award,  or  otherwise,  it  shall  be  lawful  for  him,  within  fourteen 
days  after  the  making  of  the  award,  or  payment  of  the  money,  but 
not  afterwards,  to  take  out  a  munition  from  the  said  High  Court  of 
Admiralty,  requiring  any  person  being  in  possession  of  any  part  of 
the  amount  awarded  or  voluntarily  paid  to  bring  in  the  same,  to 
abide  the  judgment  of  the  court  concerning  the  distribution  thereof; 
and  in  the  case  of  an  award  the  person  or  persons  by  whom  the 
award  shall  have  been  made  shall,  upon  monition,   send  without 
delay  to  the  said  High  Court  of  Admiralty  a  copy  of  the  proceedings 


*  The  Fortitude,  2  Rob.  217. 
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before  him  and  them,  and  of  the  award,  on  unstamped  paper,  certi- 
fied under  his  or  their  hand ;  and  the  same  shall  be  admitted  by  the 
court  as  evidence,  and  the  amount  awarded  or  voluntarily  paid  shall 
be  distributed  according  to  the  judgment  of  the  court. 

VI.  And  be  it  enacted,  that  the  High  Court  of  Admiralty  shall  The  Court  in 
have  jurisdiction  to  decide  all  claims  and  demands  whatsoever  in  the  ma^adjudi-81 
nature  of  salvage  for  services  rendered  to  or  damage  received  by  any  cate,  &c. 
ship  or  sea-going  vessel,  or  in  the  nature  of  towage,  or  for  necessaries 
supplied  to  any  foreign  ship  or  sea-going  vessel,  and  to  enforce  the 
payment  thereof,  whether  such  ship  or  vessel  may  have  been  within 

the  body  of  a  county,  or  upon  the  high  seas,  at  the  time  when  the 
services  were  rendered  or  damage  received,  or  necessaries  furnished, 
in  respect  of  which  such  claim  is  made. 

VII.  And  be  it  enacted,  that  in  any  suit  depending  in  the  said  Evidence  may  be 
High  Court  of  Admiralty,  the  court  (if  it  shall  think  fit),  may  sum-  jJ^n^Coart?* 
mon  before  it,  and  examine  or  cause  to  be  examined  witnesses  by 

word  of  mouth,  and  either  before  or  after  examination  by  deposition, 
or  before  a  commissioner,  as  herein-after  mentioned ;  and  notes  of 
such  evidence  shall  be  taken  down  in  writing  by  the  judge  or  registrar, 
or  by  such  other  person  or  persons,  and  in  such  manner,  as  the  judge 
of  the  said  court  shall  direct. 

VIII.  And  be  it  enacted,  that  the  said  court  may,  if  it  shall  think  Evidence  may 
fit,  in  any  such  suit  issue  one  or  more  special  commissions  to  some  ^c^b^forTa 
person,  being  an  advocate  of  the  said  High  Court  of  Admiralty  of  not  commissioner, 
less  than  seven  years'  standing,  or  a  barrister  at  law  of  not  less  than 

seven  years'  standing,  to  take  evidence  by  word  of  mouth,  upon  oath, 
which  every  such  commissioner  is  hereby  empowered  to  administer, 
at  such  time  or  times,  place  or  places,  and  as  to  such  fact  or  facts,  and 
in  such  manner,  order,  and  course,  and  under  such  limitations  and 
restrictions,  and  to  transmit  the  same  to  the  registry  of  the  said  court, 
in  such  form  and  manner  as  in  and  by  the  commission  shall  be 
directed ;  and  that  such  commissioner  shall  be  attended,  and  the 
witnesses  shall  be  examined,  cross-examined,  and  re-examined  by  the 
parties,  their  counsel,  proctors,  or  agents,  if  such  parties,  or  either  of 
them,  shall  think  fit  so  to  do  ;  and  such  commission  shall,  if  need  be, 
make  a  special  report  to  the  court  touching  such  examination,  and 
the  conduct  or  absence  of  any  witness  or  other  person  thereon  or 
relating  thereto ;  and  the  said  High  Court  of  Admiralty  is  hereby 
authorized  to  institute  such  proceedings,  and  make  such  order  or 
orders,  upon  such  report,  as  justice  may  require,  and  as  may  be 
instituted  or  made  in  any  case  of  contempt  of  the  said  court. 

IX.  And  be  it  enacted,  that  it  shall  be  lawful  in  any  suit  depending  Attendance  of 
in  the  said  Court  of  Admiralty  for  the  judge  of  the  said  court,  or  for  production^ 
any  such  commissioner  appointed  in  pursuance  of  this  Act,  to  require  papers  may  be 
the  attendance  of  any  witnesses,  and  the  production  of  any  deeds,  J°™^Ujd  by 
evidences,  books,  or  writings,  by  writ,  to  be  issued  by  such  judge  or 
commissioner  in  such  and  the  same  form,  or  as  nearly  as  may  be,  as 

that  in  which  a  writ  of  subpoena  ad  testificandum,  or  of  subpoena 
duces  tccum,  is  now  issued  by  her  Majesty's  Court  of  Queen's  Bench 
at  Westminster ;  and  that  every  person  disobeying  any  such  writ  so 
to  be  issued  by  the  said  judge  or  commissioner  shall  be  considered 
as  in  contempt  of  the  said  High  Court  of  Admiralty,  and  may  be 
punished  for  such  contempt  in  the  said  court. 

X.  And  be  it  enacted,  that  all  the  provisions  of  an  Act  passed  in  Provisions  of 
the  fourth  year  of  the  reign  of  his  late  Majesty,  intituled,  u  An  Act  J  ^24  ^^  ' 
for  the  further  Amendment  of  the  Law  and  better  Administration  of  to  Court  of 
Justice,"  with  respect  to  the  admissibility  of  the  evidence  of  witnesses  Admiralty, 
interested  on  account  of  the  verdict  or  judgment,  shall  extend  to  the 
admissibility  of  evidence  in  any  suit  pending  in  the  said  Court  of 
Admiralty,  and  the  entry  directed  by  the  said  Act  to  be  made  on  the 

record  of  judgment  shall  be  made  upon  the  document  containing  the 
final  sentence  of  the  said  court,  and  shall  have  the  like  effect  as  the 
entry  on  such  record. 
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XI.  And  be  it  enacted,  that  in  any  contested  suit  depending1  in  the 
said  Court  of  Admiralty,  the  said  court  shall  have  power,  if  it  shall 
think  fit  so  to  do,  to  direct  a  trial  by  jury  of  any  issue  or  issues  on 
any  question  or  questions  of  fact  arising-  in  any'such  suit,  and  that 
the  substance  and  form  of  such  issue  or  issues  shall  be  specified  by 
the  judge  of  the  said  court  at  the  time  of  directing-  the  same;  and  if 
the  parties  differ  in  drawing-  such  issue  or  issues,  it  shall  be  referred 
to  the  judge  of  the  said  court  to  settle  the  same  ;  and  such  trial  shall 
be  had  before  some  judge  of  her  Majesty's  superior  courts  of  common 
law   at   Westminster,   at  the   sittings   at  nisi    prius   in   London   or 
Middlesex,  or  before  some  judge  of  assize  at  nisi  prius,  as  to  the  said 
court  shall  seem  fit. 

XII.  And  be  it  enacted,  that  the  costs  of  such  issues,  or  of  such 
commission  as  aforesaid,  as  the  judge  of  the  said   High  Court  of 
Admiralty  shall  under  this  Act  direct,  shall  be  paid  by  such  party  or 
parties,  person  or  persons,  and  be  taxed  by  the  registrar  of  the  said 
High  Court  of  Admiralty,  in  such  manner  as  the  said  judge  shall 
direct,  and  that  payment  of  such  costs  shall  be  enforced  in  the  same 
manner  as  costs  between  pnrty  and  part}r  may  be  enforced  in  other 
proceedings  in  the  same  court. 

XIII.  And  be  it  enacted,  that  the  said  Court  of  Admiralty,  upon 
application  to  be  made  within  three  calendar  months  after  the  trial  of 
any  such  issue  by  any  party  concerned,  may  grant  and  direct  one  or 
more  new  trials  of  any  such  issue,  and  may  order  such  new  trial  to 
take  place  in  the  manner  herein-before  directed  with  regard  to  the 
first  trial  of  such  issue,  and  may  by  order  of  the  same  court  direct 
such  costs  to  be  paid  as  to  the  said  court  shall  seem  fit  upon  any 
application  for  a  new  trial,  or  upon  any  new  trial,  or  second  or  other 
new  trial,  and  may  direct  by  whom  and  to  whom  and  at  what  times 
and  in  what  manner  such  costs  shall  be  paid. 

XIV.  And  be  it  enacted,  that  the  granting  or  refusing  to  grant  an 
issue,  or  a  new  trial  of  any  such  issue,  may  be  matter  of  appeal  to 
her  Majesty  in  council. 

XV.  And  be  it  enacted,  that  at  the  trial  of  any  issue  directed  by 
the  said  Hig-h  Court  of  Admiralty,  either  party  shall  have  all  the  like 
powers,  rights,  and  remedies  with  respect  to  bills  of  exceptions  as 
parties  impleaded  before  justices  may  have,  hy  virtue  of  the  statute 
made  in  that  behalf  in  the  thirteenth  year  of  the  reign  of  King  Edward 
the  First,  with  respect  to  exceptions  alleged  by  them    before  such 
justices,  or  by  any  other  statute  made  in  the  like  behalf;  and  every 
such  bill  of  exceptions,  sealed  with  the  seal  of  the  judge  or  judges  to 
whom  such  exceptions  shall  have  been  made,  shall  be  annexed  to  the 
record  of  the  trial  of  the  said  issue. 

XVI.  And  be  it  enacted,  that  the  record  of  the  said  issue,  and  of 
the  verdict  therein,  shall  be  transmitted   by  the  associate  or  other 
proper  officer  to  the  registrar  of  the  said  Court  of  Admiralty ;  and 
the  verdict  of  the  jury  upon  any  such  issue  (unless  the  same  shall  be 
set  aside)  shall  be  conclusive  upon  the  said  court,  and  upon  all  such 
persons ;  and  in  all  further  proceedings  in  the  cause  in  which  such 
fact  is  found  the  said  court  shall  assume  such  fact  to  be  as  found  by 
the  jury. 

XVII.  And  be  it  enacted,  that  every  person  who,  if  this  Act  had 
not  been  passed,  might  have  appealed  and  made  suit  to  her  Majesty 
in  council  against  any  proceeding,  decree,   or  sentence  of  the  said 
High  Court  of  Admiralty  under  or  by  virtue  of  an  Act  passed  in  the 
third  year  of  the  reign  of  his  late  Majesty,  intituled,  "  An  Act  for 
transferring  the  Powers  of  the  High  Court    of  Delegates,  both  in 
Ecclesiastical  and  Maritime  Causes,  to  his  Mojesty  in  Council,"  may 
in  like  manner  appeal  and  make  suits  to  her  Majesty  in  council  against 
the  proceedings,  decrees,  and  sentences  of  the  said  court  in  all  suits 
instituted  and  proceedings  had  in  the  same  by  virtue  of  the  provisions 
of  this  Act,  and  that  all  the  provisions  of  the  said  last-mentioned  Act 
shall  apply  to  all  appeals  and  suits  against  the  proceedings,  decrees 
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and  sentences  of  the  said  court  in  suits  instituted  and  proceedings 

had  bv  virtue  of  the  provisions  of  this  Act  ;  and  such  appeals  and 

suits  shall  be  proceeded  in  in  the  manner  and  form  provided  by  an 

Act  passed  in  the  fourth  year  of  the  reign  of  his  late  Majesty,  intituled, 

"  An  Act  for  the  better  Administration  of  Justice  in  his  Majesty's  3  &  4  Wm.  4, 

Privy  Council  ;"  and  all  the  provisions  of  the  said  last-mentioned  Act  c-41»to  app!y  in 

relating:  to  appeals  and  suits  from  the  High  Court  of  Admiralty  shall  8a 

be  applied  to  appeals  and  suits  from  the  said  court  in  suits  instituted 

and  proceedings  had  by  virtue  of  the  provisions  of  this  Act  :  provided  Certified  notes 

always,  that  in  any  such  appeal  the  notes  of  evidence  taken  as  herein-  takJnlSl^be 

before  provided  by  or  under  the  direction  of  the  judge  of  the  said  admitte<fon 

High  Court  of  Admiralty  shall  be  certified  by  the  said  judge  to  her  appeal. 

Majesty  in  council,  and  shall  be  admitted  to  prove  the  oral  evidence 

given  in  the  said  Court  of  Admiralty,  and  that  no  evidence  shall  be 

admitted  on  such  appeal  to  contradict  the  notes  of  evidence  so  taken 

and  certified  as  aforesaid,  but  this  proviso  shall  not  enure  to  prevent 

the  judicial  committee  of  the  privy  council  from  directing  witnesses  to 

be  examined  and  re-examined  upon  such  facts  as  to  the  committee 

shall  seem  fit,  in  the  manner  directed  by  the  last-recited  Act. 

XVIII.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  judge  of  Power  for  judge 
the  said  High  Court  of  Admiralty  from  time  to  time  to  make  such  mate'ruie^of*0 
rules,  orders,  and  regulations  respecting  the  practice  and  mode  of  court.™  ' 
proceeding  of  the  said  court,  and  the  conduct  and  duties  of  the  officers 

and  practitioners  therein,  as  to  him  shall  seem  fit,  and  from  time  to 
time  to  repeal  or  alter  such  rules,  orders,  or  regulations  :  provided 
always,  that  no  such  rules,  orders,  or  regulations  shall  be  of  any  force 
or  effect  until  the  same  shall  have  been  approved  by  her  Majesty  in 
council. 

XIX.  And  be  it  declared  and  enacted,  that  no  action  shall  lie  Protection  of 
against  the  judge  of  the  said  High  Court  of  Admiralty  for  error  in  JJjJcourt°of 
judgment,  and  that  the  said  judge  shall  be  entitled  to  and  have  all  Admiralty. 
privileges  and  protections  in  the  exercise  of  his  jurisdiction  as  judge 

of  the  said  court  which  by  law  appertain  to  the  judges  of  her 
Majesty's  superior  courts  of  common  law  in  the  exercise  of  their 
several  jurisdictions. 

XX.  And  be  it  enacted,  that  the  keeper  for  the  time  being  of  every  Gaolers  to 
common  gaol  or  prison  shall  be  bound  to  receive  and  take  into  his  |^lv?t  Prisoners 
custody  all  persons  who  shall  be  committed  thereunto  by  the  said  X^cSurtof/ 
Court  of  Admiralty,  or  who  shall  be  committed  thereunto  by  any  Admiralty  or 
coroner  appointed  by  the  judge  of  the  said  Court  of  Admiralty,  upon 

any  inquest  taken  within  or  upon  the  high  seas  adjacent  to  the  county 
or  other  jurisdiction  to  which  such  gaol  or  prison  belongs  ;  and 
every  keeper  of  any  gaol  or  prison  who  shall  refuse  to  receive  into  his 
custody  any  person  so  committed,  or  wilfully  or  carelessly  suffer  such 
person  to  escape  and  go  at  large  without  lawful  warrant,  shall  be 
liable  to  the  like  penalties  and  consequences  as  if  such  person  had 
been  committed  to  his  custody  by  any  other  lawful  authority. 

XXI.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  judge  of  Prisoners  in 


the  said  High  Court  of  Admiralty  to  order  the  discharge  of  any  ^" 
person  who  shall  be  in  custody  for  contempt  of  the  said  court,  for  any 
cause  other  than  for  non-payment  of  money,  on  such  conditions  as  to 
the  judge  shall  seem  just  :  provided  always,  that  the  order  for  such 
discharge  shall  not  be  deemed  to  have  pure-ed  the  original  contempt 
in  case  the  conditions  on  which  such  order  shall  be  made  be  not 
fulfilled. 

XXII.  And  be  it  enacted,  that  the  said  High  Court  of  Admiralty  Jurisdiction  to 
shall  have  jurisdiction  to  decide  all  matters  arid  question^  concerning  tr?  questions 
booty  of  war,  or  the  distribution  thereof;  which  it  shall  please  her  of^ar. 
Majesty,  her  heirs  and  successors,  by  the  advice  of  her  and  their 
privy  council,  to  refer  to  the  judgment  of  the  said  court  ;  and  in  all 
matters  so  referred  the  court  shall  proceed  as  in  cases  of  prize  of  war, 
and  the    judgment  of  the   court  therein  shall  be  binding  upon  all 
parties  concerned. 
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XXIII.  Provided  always,  and  be  it  enacted,  that  nothing  herein 
contained  shall  be  deemed  to  preclude  any  of  her  Majesty's  courts  of 
law  or  equity  now  having-  jurisdiction  over  the  several  subject-matters 
and  causes  of  action  herein-before  mentioned  from   continuing  to 
exercise  such  jurisdiction  as  fully  as  if  this  Act  had  not  been  passed. 

XXIV.  And  be  it  enacted,  that  this  Act  may  be  repealed  or  amended 
by  any  Act  to  be  passed  in  this  session  of  parliament. 


Short  title. 


Interpretation  of 
terms. 


Commencement 
of  Act. 

As  to  claims 
for  building, 
equipping,  or 
repairing  of 
ships. 

As  to  claims  for 
necessaries. 


As  to  claims  for 
damage  to 
cargo  imported. 


As  to  claims  for 
damage  by  any 
ship. 


No.  XVIII. 
24  VICT.  c.  10. 

An  Act  to  extend  the  Jurisdiction  and  improve  the  Practice  of  the 

High  Court  of  Admiralty.  [17  th  May,  1861.] 

WHEREAS  it  is  expedient  to  extend  the  jurisdiction  and  improve 
the  practice  of  the  High  Court  of  Admiralty  of  England:  Be  it 
therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and'consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows  : 

I.  This  Act  may  be  cited  for  all  purposes  as  "  The  Admiralty  Court 
Act,  1861." 

II.  In  the  interpretation  and  for  the  purposes  of  this  Act  (if  not 
inconsistent  with  the  context  or  subject)  the  following  terms  shall 
have  the  respective  meanings  hereinafter  assigned  to  them ;  that  is 
to  say, 

"  Ship  "  shall  include  any  description  of  vessel  used  in  navigation 

not  propelled  by  oars : 
"  Cause  "  shall  include  any  cause,  suit,  action,  or  other  proceeding 

in  the  Court  of  Admiralty. 

III.  This  Act  shall  come  into  operation  on  the  first  day  of  June, 
one  thousand  eight  hundred  and  sixty-one. 

IV.  The  High  Court  of  Admiralty  shall  have  jurisdiction  over  any 
claim  for  the  building,  equipping,  or  repairing  of  any  ship,  if  at  the 
time  of  the  institution  of  the  cause  the  ship  or  the  proceeds  thereof 
are  under  arrest  of  the  court. 

V.  The  High  Court  of  Admiralty  shall  have  jurisdiction  over  any 
claim  for  necessaries  supplied  to  any  ship  elsewhere  than  in  the  port 
to  which  the  ship  belongs,  unless  it  is  shown  to  the  satisfaction  of 
the  court  that  at  the  time  of  the  institution  of  the  cause  any  owner 
or  part  owner  of  the  ship  is  domiciled  in  England  or  Wales  :  Provided 
always,  that  if  in  any  such  cause  the  plaintiff  do  not  recover  twenty 
pounds  he  shall  not  be  entitled  to  any  costs,  charges,  or  expenses 
incurred  by  him  therein,  unless  the  judge  shall  certify  that  the  cause 
was  a  fit  one  to  be  tried  in  the  said  court. 

VI.  The  High  Court  of  Admiralty  shall  have  jurisdiction  over  any 
claim  by  the  owner  or  consignee  or  assignee  of  any  bill  of  lading  of 
any  goods  carried  into  any  port  in  England  or  Wales  in  any  ship,  for 
damage  done  to  the  goods  or  any  part  thereof  by  the  negligence  or 
misconduct  of  or  for  any  breach  of  duty  or  breach  of  contract  on  the 
part  of  the  owner,  master,  or  crew  of  the  ship,  unless  it  is  shown  to 
the  satisfaction  of  the  court  that  at  the  time  of  the  institution  of  the 
cause  any  owner  or  part  owner  of  the  ship  is  domiciled  in  England 
or  Wales  :  provided  always,  that  if  in  any  such  cause  the  plaintiff  do 
not  recover  twenty  pounds  he  shall  not  be  entitled  to  any  costs, 
charges,  or  expenses  incurred  by  him  therein,  unless  the  judge  shall 
certify  that  the  cause  was  a  fit  one  to  be  tried  in  the  said  court. 

VI t.  The  High  Court  of  Admiralty  shall  have  jurisdiction  over 
any  claim  for  damage  done  by  any  ship. 


The  Admiralty  Court  Act,  24  Viet.  c.  10.  cccxiii 

VIII.  The  High  Court  of  Admiralty  shall  have  jurisdiction  to  High  court  of 
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thereof,  and  may  settle  all  accounts  outstanding-  and  unsettled  be- 
tween the  parties  in  relation  thereto,  and  may  direct  the  said  ship  or 
any  share  thereof  to  be  sold,  and  may  make  such  order  in  the  pre- 
mises as  to  it  shall  seem  fit. 

IX.  All  the  provisions  of  "The  Merchant  Shipping-  Act,  1854,"  Extending 
in  regard  to  salvage  of  life  from  any  ship  or  boat  within  the  limits  17  &  18  Vict- 
of  the  United  Kingdom,  shall  be  extended  to  the  salvage  of  life  from  claims  for*0 
any  British  ship  or  boat,  wheresoever  the  services  may  have  been  salvage  of  life, 
rendered,  and  from  any  foreign  ship  or  boat,  where  the  services 

have  been  rendered  either  wholly  or  in  part  in  British  waters. 

X.  The  High  Court  of  Admiralty  shall  have  jurisdiction  over  any  As  to  claims  for 
claim  by  a  seaman  of  any  ship  for  wages  earned  by  him  on  board  JSb^rSnerita 
the  ship,  whether  the  same  be  due  under  a  special  contract  or  other-  by  master  of  a 
wise,  and  also  over  any  claim  by  the  master  of  any  ship  for  wages  shiP- 
earned  by  him  on  board  the  ship,  and  for  disbursements  made  by 

him  on  account  of  the  ship  :  Provided  always,  that  if  in  any 
such  cause  the  plaintiff  do  not  recover  fifty  pounds,  he  shall  not  be 
entitled  to  any  costs,  charges,  or  expenses  incurred  by  him  therein, 
unless  the  judge  shall  certify  that  the  cause  was  a  fit  one  to  be  tried 
in  the  said  court. 

XI.  The  High  Court  of  Admiralty  shall  have  jurisdiction  over  3  &  *  vict.  c.  65, 
any  claim  in  respect  of  any  mortgage  duly  registered  according  to  mortgages*!?,, 
the  provisions  of  "The  Merchant  Shipping  Act,  1854,"   whether  tended  to  Court 
the  ship  or  the  proceeds  thereof  be  under  arrest  of  the  said  court  of  Admiralty- 
or  not. 

XII.  The  High  Court  of  Admiralty  shall  have  the  same  powers  Bf^?°f  jj^f* 
over  any  British  ship,  or  any  share  therein,  as  are  conferred  upon  c.  104,  extended' 
the  High  Court  of  Chancery  in  England  by  the  sixty-second,  sixty-  to  court  of 
third,  sixty-fourth, and  sixty-fifth  sections  of  "The  Merchant  Shipping  Admiralt7- 
Act,  1854." 

XIII.  Whenever  any  ship  or  vessel,  or  the  proceeds  thereof,  are  Part  9  of  17  &  18 
under  arrest  of  the  High  Court  of  Admiralty,  the  said  court  shall  Vi^-^-10.4' 

~          ,  J  (    ,  i        TT*    i     /-i  f  extended  to 

have  the  same  powers  as  are  conferred  upon  the  High  Court  of  court  of  Ad- 
Chancery  in  England  by  the  ninth  part  of  "  The  Merchant  Shipping  mh-aity. 
Act,  1854." 

XIV.  The  High  Court  of  Admiralty  shall  be  a  court  of  record  for  Court  to  be  a 
all  intents  and  purposes.  c°urt  of  record. 

XV.  All  decrees   and  orders  of  the  High  Court  of  Admiralty,  Decrees  and 
whereby  any  sum  of  money,  or  any  costs,  charges,  or  expenses,  oTSJnirSty'to 
shall  be  payable  to  any  person,  shall  have  the  same  effect  as  judg-  have  effect  of 
ments  in  the  superior  courts  of  common  law,  and  the  persons  to  ^JJJJJJ^a*' 
whom  any  such  monies,  or  costs,  charges,  or  expenses,  shall  be  pay- 
able, shall  be  deemed  judgment  creditors,  and  all  powers  of  enforcing 
judgments  possessed  by  the  superior  courts  of  common  law,  or  any 

judge  thereof,  with  respect  to  matters  depending  in  the  same  courts, 
as  well  against  the  ships  and  goods  arrested  as  against  the  person  of 
the  judgment  debtor,  shall  be  possessed  by  the  said  Court  of  Admi- 
ralty with  respect  to  matters  therein  depending ;  and  all  remedies 
at  common  law  possessed  by  judgment  creditors  shall  be  in  like  man- 
ner possessed  by  persons  to  whom  any  monies,  costs,  charges,  or 
expenses  are  by  such  orders  or  decrees  of  the  said  Court  of  Admiralty 
directed  to  be  paid. 

XVI.  If  any  claim  shall  be  made  to  any  goods  or  chattels  taken  in  AS  to  claims  to 
execution  under  any  process  of  the  High  Court  of  Admiralty  or  B°ods  *aken  in 
in  respect  of  the  seizure  thereof,  or  any  act  or  matter  connected  " 
therewith,  or  in  respect  of  the  proceeds  or  value  of  any  such  goods 

or  chattels,  by  any  landlord  for  rent,  or  by  any  person  not  being  the 
party  against  whom  the  process  has  issued,  the  registrar  of  the  said 
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court  may,  upon  application  of  the  officer  charged  with  the  execution 
of  the  process,  whether  before  or  after  any  action  brought  against  such 
officer,  issue  a  summons  calling  before  the  said  court  both  the  party 
issuing  such  process  and  the  party  making  the  claim,  and  thereupon 
any  action  which  shall  have  been  brought  in  any  of  her  Majesty's 
superior  courts  of  record,  or  in  any  local  or  inferior  court,  in  respect 
of  such  claim,  seizure,  act,  or  matter  as  aforesaid,  shall  be  stayed, 
and  the  court  in  which  such  action  shall  have  been  brought,  or  any 
judge  thereof,  on  proof  of  the  issue  of  such  summons,  and  that  the 
goods  and  chattels  were  so  taken  in  execution,  may  order  the  party 
bringing  the  action  to  pay  the  costs  of  all  proceedings  had  upon  the 
action  after  issue  of  the  summons  out  of  the  said  Admiralty  Court, 
and  the  judge  of  the  said  Admiralty  Court  shall  adjudicate  upon 
the  claim,  and  make  such  order  between  the  parties  in  respect  thereof 
and  of  the  costs  of  the  proceedings,  as  to  him  shall  seem  fit,  and 
such  order  shall  be  enforced  in  like  manner  as  any  order  made  in  any 
suit  brought  in  the  said  court.  Where  any  such  claim  shall  be  made 
as  aforesaid  the  claimant  may  deposit  with  the  officer  charged  with 
the  execution  of  the  process  either  the  amount  or  value  of  the  goods 
claimed,  the  value  to  be  fixed  by  appraisement  in  case  of  dispute,  to 
be  by  the  officer  paid  into  court"  to  abide  the  decision  of  the  judge 

rn  the  claim,  or  the  sum  which  the  officer  shall  be  allowed  to 
rge  as  costs  for  keeping  possession  of  the  goods  until  such  decision 
can  be  obtained,  and  in  default  of  the  claimant  so  doing  the  officer 
may  sell  the  g'oods  as  if  no  such  claim  had  been  made,  and  shall  pay 
into  court  the  proceeds  of  the  sale,  to  abide  the  decision  of  the  judge. 

XVII.  The  judge  of  the  High  Court  of  Admiralty  shall  have  all 
such  powers  as  are  possessed  by  any  of  the  superior  courts  of  com- 
mon law  or  any  judge  thereof  to  compel  either  party  in  any  cause  or 
matter  to  answer  interrogatories,   and  to   enforce  the   production, 
inspection,  and  delivery  of  copies  of  any  document  in  his  possession 
or  power. 

XVIII.  Any  party  in  a  cause  in  the  High  Court  of  Admiralty 
shall  be  at  liberty  to  apply  to  the  said  court  for  an  order  for  the 
inspection  by  the  Trinity  Masters  or  others  appointed  for  the  trial  of 
the  said  cause,  or  by  the  party  himself  or  his  witnesses,  of  any  ship 
or  other  personal  or  real  property,  the  inspection  of  which  may  be 
material  to  the  issue  of  the  cause,  and  the  court  may  make  such 
order  in  respect  of  the  costs  arising  thereout  as  to  it  shall  seem  fit. 

XIX.  Any  party  in  a  cause  in  the  High  Court  of  Admiralty  may 
call  on  any*  other  party  in  the  cause  by  notice  in  writing  to  admit 
any  document,  saving  all  just  exceptions,  and  in  case  of  refusal  or 
neglect  to  admit,  the  costs  of  proving  the  document  shall  be  paid  by 
the  party  so  neglecting  or  refusing,  whatever  the  result  of  the  cause 
may  be,  unless  at  the  trial  the  judge  shall  certify  that  the  refusal  to 
admit  was  reasonable. 

XX.  Whenever  it  shall  be  made  to  appear  to  the  judge  of  the  High 
Court  of  Admiralty  that  reasonable  efforts  have  been  made  to  effect  per- 
sonal service  of  any  citation,  monition,  or  other  process  issued  under  seal 
of  the  said  court,  and  either  that  the  same  has  come  to  the  knowledge 
of  the  party  thereby  cited  or  monished,  or  that  he  wilfully  evades 
service  of  the  same,  and  has  not  appeared  thereto,  the  said  judge 
may  order  that  the  party  on  whose  behalf  the  citntion,  monition,  or 
other  process  was  issued  be  at  liberty  to  proceed  as  if  personal  service 
had  been  effected,  subject  to  such  conditions  as  to  the  judge  may 
seem  fit,  and  all   proceedings   thereon   shall  be  as  effectual   as   if 
personal  service  of  such  citation,  monition,  or  other  process  had  been 
effected. 

XXI.  The  service  in  any  part  of  Great  Britain  or  Ireland  of  any  va  rit 
of  subpoena  ad  testificandum  or  subpoena  duces  tecum,  issued  under 
seal  of  the  High  Court  of  Admiralty,  shall  be  as  effectual  as  if  the 
same  had  been  served  in  England  or  Wales. 

XXII.  Any  new  writ  or  other  process  necessary  or  expedient  for 
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giving:  effect  to  any  of  the  provisions  of  this  Act  may  be  issued  from  new  writ*  or 
the  High  Court  of  Admiralty  in  such  form  as  the  judge  of  the  said  other  PT<***». 
court  shall  from  time  to  time  direct. 

XXIII.  All  the  powers  possessed  by  any  of  the  superior  courts  of  Judjjeand 
common  law  or  any  judg-e  thereof,  under  the  Common  Law  Pro-  SSJpoiw  a§Td 
cedure  Act,  1854,  and  otherwise,  with  regard  to  references  to  arbi-  to  arbitration  as 
tration,  proceeding's  thereon,  and  the  enforcing1  of  awards  of  arbitrators,  J'ud"e9  and 
shall  be  possessed  by  the  judge  of  the  High  Court  of  Admiralty  in  SmmoV^aw. 
all  causes  and  matters  depending1  in  the  said  court,  and  the  registrar 

of  the  said  Court  of  Admiralty  shall  possess  as  to  such  matters  the 
same  powers  as  are  possessed  by  the  masters  of  the  said  superior 
courts  of  common  law  in  relation  thereto. 

XXIV.  The  registrar  of  the  High  Court  of  Admiralty  shall  have  J^fj^jjJ 
the  same  powers  under  the  fifteenth  section  of  the  Merchant  Shipping-  c.  104,  extended 
Act,  1854,  as  are  by  the  said  section  conferred  on  the  masters  of  Her  to  registrar  of 
Majesty's  Court  of*  Queen's  Bench  in  Eng-land  and  Ireland.  JJgJ  of  AdmU 

XXV.  The  registrar  of  the  High  Court  of  Admiralty  may  exercise,  powe*rs  of  regis- 
with  reference  to  causes  and  matters  in  the  said  court,  the  same  trar  and  of 
powers  as  any  surrogate  of  the  judge  of  the  said  court  sitting  in 
chambers  might  or  could  have  heretofore  lawfully  exercised  ;  and  all 

powers  and  authorities  by  this  or  any  other  Act  conferred  upon  or 
vested  in  the  registrar  of  the  said  High  Court  of  Admiralty  may  be 
exercised  by  any  deputy  or  assistant  registrar  of  the  said  court. 

XXVI.  The  registrar  of  the  said  Court  of  Admiralty  shall  have  False  oath  or 
power  to  administer  oaths  in  relation  to  any  cause  or  matter  depend-  affirmatlon. 

•        1.1  i  i*        i     11       •!  /•  11       i  ucenieu  penury. 

ing  in  the  said  court  ;  and  any  person  who  shall  wilfully  depose  or 
affirm  falsely  in  any  proceeding  before  the  registrar  or  before  any 
deputy  or  assistant  registrar  of  the  said  court,  or  before  any  person 
authorized  to  administer  oaths  in  the  said  court,  shall  be  deemed  to 
be  guilty  of  perjury,  and  shall  be  liable  to  all  the  pains  and  penalties 
attaching  to  wilful  and  corrupt  perjury. 

XXVII.  Any  advocate,  barrister-at-law,  proctor,  attorney,  or  soli-  Appointment  of 
citor  of  ten  years'  standing  may  be  appointed  registrar  or  assistant  or  d^'ut^oi^utsi'/t 
deputy  registrar  of  the  said  court.  ant  registrar. 

XXVIII.  Any  advocate,   barrister-at-law,    proctor,    attorney,   or  Appointment  of 
solicitor  may  be  appointed  an  examiner    of   the   Hig'h   Court  of  examiners. 
Admiralty. 

XXIX.  Any  person  who  shall  have  paid  on  his  admission  in  any  stamp  duty  not 
court  as   a  proctor,  solicitor,   or  attorney  the  full  stamp  duty  of  JuSequent  ad- 
twenty-five  pounds,  and  who  has  been  or  shall  hereafter  be  admitted  missions  of 

a  proctor,  solicitor,  or  attorney,  (if  in  other  respects  entitled  to  be  so  JJJJJ0™  or  soli" 
admitted,)  shall  be  liable  to  no  further  stamp  duty  in  respect  of  such  C1 
subsequent  admission. 

XXX.  Any  proctor  of  the  High  Court  of  Admiralty  may  act  as  Proctor  maj 
agent  of  any  attorney  or  solicitor,  and  allow  him  to  participate  in          "  ( 
the  profits  of  and  incident  to  any  cause  or  matter  depending  in  or 
connected  with  the  said  court  ;  and  nothing  contained  in  the  Act  of 

the  fifty  -fifth  year  of  the  reign  of  King  George  the  Third,  chapter 
one  hundred  and  sixty,  shall  be  construed  to  extend  to  prevent  any 
proctor  from  so  doing,  or  to  render  him  liable  to  any  penalty  in 
respect  thereof. 

XXXI.  The  Act  passed  in  the  second  year  of  the  reign  of  King  2  Hen.  4,  c.  n, 
Henry  the  Fourth,  intituled  "  A  Remedy  for  Him  who  is  wrongfully  rePeaIert- 
pursued  in  the  Court  of  Admiralty,"  is  hereby  repealed. 

XXXII.  Any  party  aggrieved  by  any  order  or  decree  of  the  judge  P°w«>r  of  appeal 
of  the  said  Court  of  Admiralty,  whether  made  ex  parte  or  otherwise,  00' 
may,  with  the  permission  of  the  judge,  appeal  therefrom  to  her 

Majesty  in  council,  as  fully  and  effectually  as  from  any  final  decree 
or  sentence  of  the  said  court. 

XXXIII.  In  any  cause  in  the  High  Court  of  Admiralty  bail  may  Bail  given  in  the 
be  taken  to  answer  the  judgment  as  well  of  the  said  court  as  of  the  Courtof   dnii" 
Court  of  Appeal,  and  the  said  High  Court  of  Admiralty  may  withhold 
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of  causes  and 
cross  causes. 


the  release  of  any  property  under  its  arrest  until  such  bail  has  been 
given ;  and  in  any  appeal  from  any  decree  or  order  of  the  High 
Court  of  Admiralty  the  Court  of  Appeal  may  make  and  enforce  its 
order  against  the  surety  or  sureties  who  may  have  signed  any  such 
bail  bond  in  the  same  manner  as  if  the  bail  had  been  given  in  the 
Court  of  Appeal. 

As  to  the  hearing  XXXIV.  The  High  Court  of  Admiralty  may,  on  the  application  of 
the  defendant  in  any  cause  of  damage,  and  on  his  instituting  a  cross 
cause  for  the  damage  sustained  by  him  in  respect  of  the  same 
collision,  direct  that  the  principal  cause  and  the  cross  cause  be  heard 
at  the  same  time  and  upon  the  same  evidence  ;  and  if  in  the  prin- 
cipal cause  the  ship  of  the  defendant  has  been  arrested  or  security 
given  by  him  to  answer  judgment,  and  in  the  cross  cause  the  ship  of 
the  plaintiff  cannot  be  arrested,  and  security  has  not  been  given  to 
answer  judgment  therein,  the  court  may,'  if  it  think  fit,  suspend 
the  proceedings  in  the  principal  cause,  until  security  has  been  given  to 
answer  judgment  in  the  cross  cause. 

XXXV.  The  jurisdiction  conferred  by  this  Act  on  the  High  Court 
of  Admiralty  may  be  exercised  either  by  proceedings  in  rem  or  by 
proceedings  in  personam. 


Jurisdiction  of 
the  court. 


No.  XIX. 


Short  title. 


26  VICT.  c.  24. 

An  Act  to  facilitate  the  Appointment  of  Vice-Admirals  and  of  Officers 
in  Vice-Admiralty  Courts  in  Her  Majesty's  Possessions  abroad, 
and  to  confirm  the  past  Proceedings,  to  extend  the  Jurisdiction, 
and  to  amend  the  Practice  of  those  Courts.  [8th  June,  1863.] 

WHERKAS  it  is  expedient  to  facilitate  the  appointment  of  vice-admirals 
and  of  officers  in  Vice  Admiralty  Courts  in  her  Majesty's  possessions 
abroad,  and  to  confirm  the  past  proceedings,  to  extend  the  jurisdiction, 
and  to  amend  the  practice  of  those  courts  :  be  it  therefore  enacted  by 
the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  'temporal  and  commons  in  this 
present  parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

I.  This  Act  may  be  cited  for  all  purposes  as  the  "  Vice  Admiralty 
Courts  Act,  1863/' 

interpretation  of      II.  In  the  interpretation  and  for  the  purposes  of  this  Act  (if  not 
terms.  inconsistent  with  the  context  or  subject  matter)  the  following  terms 

shall  have  the  respective  meanings  herein-after  assigned  to  them; 
(that  is  to  say,) 

"  Her  Majesty "  shall  mean  her   Majesty,  her  heirs   and   suc- 
cessors : 

The  "  Admiralty"  shall  mean  the  lord  high  admiral  or  the  commis- 
sioners for  executing  his  office  : 

"  British  Possession"  shall  mean  any  colony,  plantation,  settlement, 
island,  or  territory  being  a  part  of  her  Majesty's  dominions, 
but  not  being  w*ithin  the  limits  of  the  united  kingdom  of 
Great  Britain  and  Ireland,  or  of  her  Majesty's  possessions 
in  India : 
"Governor"  shall  mean  the  officer  for  the  time  being  lawfully 

administering  the  government  of  any  British  possession  : 
"  Vice  Admiralty  Court"  shall  mean  any  of  the  existing  Vice  Admi- 
ralty Courts  enumerated  in  the  schedule  marked  A.  hereto 
annexed,  or  any  Vice  Admiralty  Court  which  shall  hereafter  be 
established  in  any  British  possession  : 
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"  Ship  "  shall  include  every  description  of  vessel  used  in 
navigation  not  propelled  by  oara  only,  whether  British  or 
foreign : 

"  Cause"  shall  include  any  cause,  suit,  action,  or  other  proceeding 
instituted  in  any  Vice  Admiralty  Court. 

III.  In  any  British  possession,  where  the  office  of  vice  admiral  is  Appointment  of 
now  or  shallot  any  time  hereafter  become  vacant,  the  governor  of  vice admiral, 
such  possession  shall  be  ex  qfficio  vice  admiral  thereof,  until  a  noti- 
fication is  received  in  the  possession    that  a  formal  appointment  to 

that  office  has  been  made  bj  the  admiralty  in  the  manner  herein-after 
mentioned. 

IV.  In  any  British  possession,  where  the  office  of  judge  of  a  Vice  Appointment  of 
Admiralty  Court  is  now  or  shall  at  any  time  hereafter  become  vacant,  Judse- 

the  chief  justice,  or  the  principal  judicial  officer  of  such  possession, 
or  the  person  for  the  time  being  lawfully  authorized  to  act  as  such, 
shall  be  ex  officio  judge  of  the  Vice  Admiralty  Court,  until  a  noti- 
fication is  received  in  the  possession  that  a  formal  appointment  to 
that  office  has  been  made  by  the  admiralty  in  the  manner  herein-after 
mentioned. 

V.  In  any  British  possession,  where  the  office  of  registrar  or  marshal  Appointment  of 
of  any  Vice  Admiralty  Court  is  now  or  shall  at  any  time  hereafter  J^fjj^  and 
become  vacant,  the  judge  of  the  Court  may,  with  the  approval  of  the 
governor,  appoint  some  person  to  the  vacant  office,  until  a  notification 

is  received  in  the  possession  that  a  formal  appointment  thereto  has 
been  made  by  the  admiralty  in  the  manner  herein-after  mentioned, 
and  may,  for  good  and  reasonable  cause,  to  be  approved  by  the  gover- 
nor, remove  the  person  so  appointed.  The  judge  may  also  appoint 
some  person  to  act  as  registrar  or  marshal  during  the  temporary 
absence  of  either  of  those  officers. 

VI.  On  any  vacancy  in  the  office  of  judge,  registrar,  or  marshal  of  Names  of 
any  Vice  Admiralty  Court,  the  governor  of  the  British  possession  in  to  he'notffi' d'C' 
which  the  court  is  established  shall,  as  soon  as  is  practicable,  commu-  to  the  Home 
nicate  to  one  of  her  Majesty's  principal  Secretaries  of  State  the  fact  of  Government, 
the  vacancy,  and  the  name  of  the  person  succeeding  or  appointed  to 

the  vacant  office. 

VII.  Nothing  in  this  Act  contained  shall  be  taken  to  affect  the  saving  the 
power  of  the  admiralty  to  appoint  any  vice  admiral,  or  any  judge,  powers  of  the 
registrar,  marshal,  or  other  officer  of  any  Vice  Admiralty  Court,  as  A  m 
heretofore,  by  warrant  from  the    admiralty,  and  by  letters  patent 

issued  under  seal  of  the  High  Court  of  Admiralty  of  England. 

VIII.  No  Act  done  by  any  person  in  the  capacity  of  judge,  regis-  Past  proceeding* 
trar,  or  marshal  of  any  Vice  Admiralty  Court,  which  shall  not  have  confirmed, 
been  set  aside  by  any  competent  authority  before  the  passing  of  this 

Act,  shall  be  held  invalid  by  reason  that  such  person  had  not  been 
duly  appointed,  but  all  such  Acts  shall  be  as  valid  and  effectual  as  if 
done  by  a  person  duly  appointed. 

IX.  No  action,  prosecution,  or  other  proceeding  shall  be  brought  Protection  of 
against  any  such  person  by  reason  of  the  illegality  or  informality  of  officerg- 
any  Act  hereby  declared  to  be  valid  and  effectual. 

X.  The  matters  in  respect  of  which  the  Vice  Admiralty  Courts  Jurisdiction  of 
shall  have  jurisdiction  are  as  follow  : 

(1.)  Claims  for  seamen's  wages  : 

(2.)  Claims  for  master's  wages,  and  for  his  disbursements  on  account 

of  the  ship : 

(3.)  Claims  in  respect  of  pilotage: 
(4.)  Claims  in  respect  of  salvage  of  any  ship,  or  of  life  or  goods 

therefrom  : 

(5  )  Claims  in  respect  of  towage : 
(6.)  Claims  for  damage  done  by  any  ship  : 
(7.)  Claims  in  respect  of  bottomry  or  respondentia  bonds: 
(8.)  Claims  in  respect  of  any  mortgage  where  the  ship  has  been 
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Jurisdiction  of 
Vice  Admiralty 
Courts. 


Nothing  to 
restrict  existing 
jurisdictions. 


As  to  matters 
arising  beyond 
limits  of  colony. 


Her  Majesty 
empowered  to 
establish  and 
alter  rules  and 
tables  of  fees. 


Rules  and  tables 
of  fees  to  be  laid 
before  the  House 
of  Commons. 


To  be  entered  in 
the  records  of 
the  courts. 


To  he  hung  up  in 
court,  &c. 


Established  fees 
to  be  the  only 
fees  taken. 

Taxation  may  be 
revised  by  the 
High  Court  of 
Admiralty. 


sold  by  a  decree  of  the  Vice  Admiralty  Court,  and  the  proceeds 

are  under  its  control : 
(9.)  Claims  between  the  owners  of  any   ship  registered  in  the 

possession,    in    which    the    court    'is     established,     touching 

the    ownership,  possession,  employment,  or  earnings  of  such 

ship: 
(10.)  Claims  for  necessaries  supplied,  in  the  possession  in  which  the 

court  is  established,  to  any  ship  of  which  no  owner  or  part 

owner  is  domiciled  within  the  possession  at  the  time  of  the 

necessaries  being  supplied : 
(11.)  Claims  in  respect  of  the  building,  equipping,  or  repairing 

within  any  British  possession  of  any  ship  of  which  no  owner 

or  part  owner  is  domiciled  within  the  possession  at  the  time  of 

the  work  being  done. 

XI.  The  Vice  Admiralty  Courts  shall  also  have  jurisdiction — 

(1.)  In  all  cases  of  breach  of  the  regulations  and  instructions  relating 

to  her  Majesty's  navy  at  sea  : 
(2.)  In  all  matters  arising  out  of  droits  of  admiralty. 

XII.  Nothing  contained  in  this  Act  shall  be  construed  to  takeaway 
or  restrict  the  jurisdiction  conferred  upon  any  Vice  Admiralty  Court 
by  any  Act  of  Parliament  in  respect  of  seizures  for  breach  of  the 
revenue,  customs,  trade,   or   navigation   laws,  or  of  the  laws  relat- 
ing to  the   abolition   of  the    slave   trade,  or   to    the   capture   and 
destruction   of  pirates    and   piratical  vessels,  or  any  other  jurisdic- 
tion now  lawfully  exercised  by  any  such  court;  or 'any  jurisdiction 
now  lawfully  exercised  by  any   other  court  within  her  Majesty's 
dominions. 

XIII.  The  jurisdiction  of  the  Vice  Admiralty  Courts,  except  where 
it  is  expressly  confined  by  this  Act  to  matters  arising  within  the  pos- 
session in  which  the  court  is  established,  may  be  exercised,  whether 
the  cause  or  right  of  action  has  arisen  within  or  beyond  the  limits  of 
such  possession. 

XIV.  Her  Majesty  may,  by  Order  in  Council,  from  time  to  time 
establish  rules  touching  the  practice  to   be  observed   in   the   Vice 
Admiralty  Courts,  as  also  tables    of  tbe   fees   to   be   taken  by  the 
officers  and  practitioners  thereof  for  all  acts  to  be  done  therein,  and 
may  repeal  and  alter  the  existing  and  all  future  rules  and  tables  of 
fees,  and  establish  new  rules  and  tables  of  fees  in  addition  thereto,  or 
in  lieu  thereof. 

XV.  A  copy  of  any  rules  or  tables  of  fees  which  may  at  any  time 
be  established  shall  be  laid  before  the  House  of  Commons  within 
three  months  from  the  establishing  thereof,  or  if  parliament  shall  not 
be  then  sitting,  or  if  the  session  shall  terminate  within  one  month 
from  that  date,  then  within  one  month  after  the  commencement  of 
the  next  session. 

XVI.  The  rules  and  tables  of  fees  in  force  in  any  Vice  Admiralty 
Court  shall,  as  soon  as  possible  after  they  have  been  received  in  the 
British  possession  in  which  the  court  is  established,  be  entered  by  the 
registrar  in  the  public  books  or  records  of  the  court,  and  the  books  or 
records  in  which  they  are  so  entered  shall  at  all  reasonable  times  be 
open  to  the  inspection  of  the  practitioners  and  suitors  in  the  court. 

XVII.  A  copy  of  the  rules  and  tables  of  fees  in  force  in  any  Vice 
Admiralty  Court  shall  be  kept  constantly  hung  up  in  some  conspicuous 
place  as  well  in  the  court  as  in  the  office  of  the  registrar. 

XVIII.  The  fees  established  for  any  Vice  Admiralty  Court  shall, 
after  the  date  fixed  for  them  to  come  into  operation,  be  the  only  fees 
which  shall  be  taken  by  the  officers  and  practitioners  of  the  court. 

XIX.  Any  person  who  shall  feel  himself  aggrieved  by  the  charges 
of  any  of  the  practitioners  in  any  Vice  Admiralty  Court,  or  by  the 
taxation  thereof  by  the  officers  of  the  court,  may  apply  to  the  High 
Court  of  Admiralty  of  England  to  have  the  charges  taxed,  or  the  taxa- 
tion thereof  revised. 
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XX.  The  registrar  of  any  Vice  Admiralty  Court  shall  have  power  Registrar  may 
to  administer  oaths  in  relation  to  any  matter  depending  in  the  court ;  adlu;nis<ter  oaths. 
and  any  person  who  shall  wilfully  swear  falsely  in  any  proceeding 

before  the  registrar,  or  before  any  other  person  authorized  to  admi- 
nister oaths  iii  the  court,  shall  be  deemed  guilty  of  perjury,  and  shall 
be  liable  to  all  the  penalties  attaching-  to  wilful  and  corrupt  perjury. 

XXI.  If  a  cause  of  damage  by  collision  be  instituted  in  any  Vice  As  to  the  hearing 
Admiralty  Court,  and  the  defendant  institute  a  cross  cause  in  respect  of  cross causes, 
of  the  same  collision,  the  judge  may,  on  application  of  either  party, 

direct  both  causes  to  be  heard  at  the  same  time  and  on  the  same 
evidence ;  and  if  the  ship  of  the  defendant  in  one  of  the  causes  lias 
been  arrested,  or  security  given  by  him  to  answer  judgment,  but  the 
ship  of  the  defendant  in  the  other  cause  cannot  be  arrested,  and 
security  has  not  been  given  to  answer  judgment  therein,  the  court 
may,  if  it  think  fit,  suspend  the  proceedings  in  the  former  cause  until 
security  has  been  given  to  answer  judgment  in  the  latter  cause. 

XXII.  The  appeal  from  a  decree  or  order  of  a  Vice  Admiralty  Court  Xo  appeal  sav9 
lies  to  her  Majesty  in  council ;  but  no  appeal  shall  be  allowed,  save  by  frot™  fiiml  *^n~ 
permission  of  the  judge,  from  any  decree  or  order  not  having  the  force  tei 

or  effect  of  a  definitive  sentence  or  final  order. 

XXIII.  The  time  for  appealing  from  any  decree  or  order  of  a  Vice  Appeal  to  be 
Admiralty  Court  shall,  notwithstanding  any  existing  enactment  to  the  ™^]j'hsVithlu  six 
contrary,  be  limited  to  six  months  from  the  date  of  the  decree  or  order  m 
appealed  from  ;  and  no  appeal  shall  be  allowed  where  the  petition  of 

appeal  to  her  Majesty  shall  not  have  been  lodged  in  the  registry  of  the 
High  Court  of  Admiralty  and  of  Appeals  within  that  time,  unless  her 
Majesty  in  council  shall,  on  the  report  and  recommendation  of  the 
judicial  committee  of  the  privy  council,  be  pleased  to  allow  the  appeal 
to  be  prosecuted,  notwithstanding  that  the  petition  appeal  has  not  been 
lodged  within  the  time  prescribed. 

XXIV.  The  Acts  enumerated  in  the  schedule  hereto  annexed  marked  Arts  repealed. 

B.  are  hereby  repealed,  to  the  extent  therein   mentioned,  but   the  s  l/Vi?  !'lllrs   i 

i    -u         L-     i~   fi        i     i*  _..  At         Ti-i       i?  i  j  established  under 

repeal  thereof  shall  not  anect  the  validity  or  any  rules,  orders,  regu-  •>  &3  w.4,  c.5i. 

lations,  or  tables  of  fees  heretofore  established  'and  now  in  force,  in 
pursuance  of  the  Act  of  the  second  and  third  William  the  Fourth, 
chapter  fifty-one ;  but  such  rules,  orders,  regulations,  and  tables  of 
fees  shall  continue  in  force  until  repealed  or  altered  under  the  provi- 
sions of  this  Act. 
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SCHEDULE    A. 


List  of  the  existing  Vice  Admiralty  Courts  to  which  this  Act 
applies. 

Antigua.  Natal. 

Bahamas.  Nevis. 

Barbadoes.  New  Brunswick. 

Bermuda.  Newfoundland. 

British  Columbia.  New  South  Wales. 

British  Guiana.  New  Zealand. 

British  Honduras.  Nova  Scotia,  otherwise  Halifax. 

Cape  of  Good  Hope.  Prince  Edward  Island. 

Ceylon.  Queensland. 

Dominica.  Saint  Christopher. 

Falkland  Islands.  Saint  Helena. 

Gambia  River.  Saint  Lucia. 

Gibraltar.  Saint  Vincent. 

Gold  Coast.  Sierra  Leone. 

Grenada.  South  Australia. 

Hong-  Kong.  Tasmania,      formerly     called      Van 

Jamaica.  Diemen's  Land. 

Labuan.  Tobago. 

Lagos.  Trinidad. 

Lower      Canada,      otherwise  Vancouver's  Island. 

Quebec.  Victoria. 

Malta.  Virgin  Islands,  otherwise  Tortola. 

Mauritius.  Western  Australia. 
Montserrat. 
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SCHEDULE    B. 


ACTS  AND  PARTS  OP  ACTS  REPEALED. 


Reference  to  Act 


Title  of  Act. 


Extent  of  Repeal. 


66  Geo.  III.  c  82. 


5  Geo.  IV.  c.  113. 


2&3W11UV.C.51 


6&7  Viet.  c.  38.- 


17  &  18  Viet.  c.  37. 


An  Act  to  render  valid  the  Judicial  Acts 
of  Surrogates  of  Vice  Admiralty 
Courts  abroad,  during-  vacancies  in 
office  of  judges  of  such  courts. 


An  Act  to  amend  and  consolidate  the 
laws  relating  to  the  abolition  of  the 
slave  trade. 

An  Act  to  regulate  the  practice  and  the 
fees  in  the  Vice  Admiralty  Courts 
abroad,  and  to  obviate  doubts  as  to 
their  jurisdiction. 

An  Act  to  make  further  regulations  for 
facilitating  the  hearing  appeals  and 
other  matters  by  the  Judicial  Com- 
mittee of  the  Privy  Council. 


An  Act  for  establishing  the  validity  of 
certain  proceedings  in  her  Majesty's 
Court  of  Vice  Admiralty  in  Mauritius. 


The  whole  Act, 
save  as  regards 
her  Majesty's 
possessions  in 
India. 


Section    29, 
as  above. 


The    whole    Act, 
save  as  above. 


Section  11,  so  far 
as  it  relates  to 
appeals  from 
Vice  Admiralty 
Courts,  save  as 
above. 

The  whole  Act. 
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APPENDIX  OF  FORMS  RELATING  TO  THE  REGISTRY, 
BY   THE   COMMISSIONERS   OF  CUSTOMS,    AND 

(1.)  CERTIFICATE 
No.  I.  Sailing  Ship. 


Name  of  Ship. 


British  or 
Foreign  Built. 


Port  of  intended  Registry. 


Number  of  decks  . 
Number  of  musts    . 
Rigging 
Stern 


Build  . 
Gallery  . 
Head  . 
Framework 


Measurements. 

Length  from  the  forepart  of  stem  under  the  bowsprit  to 
the  aftside  of  the  head  of  the  stern  post  . 

Main  breadth  to  outside  plank   ..... 

Depth  in  hold  from  tonnage  deck  to  ceiling  at  mid- 
ships      ......... 

Name  and  address  of  builder 


Feet. 


Tenths. 


Tonnage. 

Tonnage  under  tonnage  deck 

Closed-in  spaces  above  the  tonnage  deck,  if  any ;  viz., 

Space  or  spaces  between  decks          .... 

Poop        .  

Roundhouse 

Other  inclosed  spaces,  if  any,  naming  them 

Total 


No.  of  Tons. 


I,  the  undersigned 

having  surveyed  the  above-named  ship,  hereby  certify  that  the  above 
particulars  are  true ;  that  her  name  and  the  port  of  registry  are  properly 
painted  on^  a  conspicuous  part  of  her  stern  in  manner  directed  by  the 
Merchant  Shipping*  Act,  1854. 


_,  Surveyor. 


Dated  at 


the 


day  of 


18 


Forms  relating  to  Registry,  §c.,  of  British  Ships. 
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SALE  AND  MORTGAGE    OF   BRITISH  SHIPS,  ISSUED 
APPROVED  OF  BY   THE   BOARD    OF   TRADE  (a). 

OF  SURVEY. 

No.  1  A.  Steamer. 


Nao.eofSb.p.            jJSJSlSm. 

Port  of  intended 
Registry.                         How  P™P^- 

Number  of  decks 
Number  of  masts 
Rigged       .... 
Stern  

Build          .... 
Galleries      .... 
Head  
Framework 

Measuremen 

Length  from  the  forepart  of  ste- 
to  the  aftside  of  the  head  of  tl 
Main  breadth  to  outside  plank 
Depth  in  hold  from  tonnage  de 
ships       .... 
Name  and  address  of  builder 

ts. 

m  under  the  bowsprit 
ic  sternpost 

Feet.          Tenths. 

.  _i. 

ck  to  ceiling  at  mid- 

Tonnage. 

Tonnage  under  tonnage  deck 
Closed-in  spaces  above  the  tonns 
Space  or  spaces  between  deck 
Poop      .... 
Roundhouse  . 
Other  inclosed  spaces,  if  any, 

Total 
Deduction  for  space  required  for 

Register  tonnage  (after  makin< 
space  for  propelling  power  in 

No.  of  Tons. 

ge  deck,  if  any     viz., 

3           .            . 

naming  them 
propelling  power*    . 

j  deduction  for  ) 
steamers)          \ 

Length  of  engine  room  (if  measured) 

Feet.        Tenths. 

Combined  power  (estimated  horse-power)  number  of 
horses-power  ....... 
Name  and  address  of  Engine  Maker 

The  iron  water-tight  partitions          fitted  according  to  the  Act  and 
the  rules  of  the  Board  of  Trade. 

I,  the  undersigned 


Say  whether 


of  gross  tonnage, 
or  as  measured. 


t  If  so  fitted 
insert  the  word 
'  are,"  if  not,  or 


having1  surveyed  the  above-named  ship,    the  surveyor  has 

.•i  i     .  i       ,     .  i  *'       sinvriniiht  IPJV* 


this  blank. 


hereby  certify  that  the  above  particulars  are  true,  and  that  the  name    ftnydo 
and  the  port  of  Registry  are  properly  painted  on  a  conspicuous  part  of 
her  stern  in  manner  directed  oy  the  Merchant  Shipping-  Act,  1854. 
Dated  at  the  day  of  18 

Surveyor. 


(a)  See  Merchant  Shipping  Act,  18M,  a.  U(i. 


(b)  Ibid.  s.36. 


CCCXX1V 


No.  2  A.  Steamer. 


Appendix. 

Resident  or  non-resident )    AT  .      ,  , 
Owner  or  transferee.    I    Natural-born  subj  eel 

DECLARATION  OP  OWNERSHIP  BY  INDIVIDUAL  (a). 


*  If  foreign 
built,  add  "  and 
"  her  foreign 
"  name  is          ." 

1  If  British, 
insert 

"  British." 
"  Built  at  in 
"  the  county  of 
"  on  the  day 
"  of  18  ."  " 
If  foreign,  insert 

"  Foreign." 
"  Built  at        " 
[naming  the 
place  and  coun- 
try] "  on  the 
"day  of      18    ." 

or, 

if  foreign,  and 
time  and  place  of 
build  unknown, 
insert 

"  foreign." 
"  Time  and  place 
"  of  build  are  un- 
"  known  to  the 
"  declarant." 

or, 

if  a  condemned 
ship  insert 
"  condemned  by 
"  the  court  of  " 
[naming  the 
court] "  on  the 
"  day  of       ." 


Official  Number  of  Ship  -  :. 


Date  of  Registry  -  ,  186—. 


General  Description  of  Ship. 


Name  of  Ship. 


Port  of  Registry. 


How  Propelled. 


Number  of  decks 
Number  of  masts 
Rigging  .. 
Stern       .. 


Build      . 
Galleries 
Head       . 
Framework 


Measurements. 

Length  from  the  forepart  of  stem  under  the  bowsprit 
to  the  aftside  of  the  head  of  the  sternpost 

Main  breadth  to  outside  plank    ..... 

Depth  in  hold  from  tonnage  deck  to  ceiling  at  mid- 
ships ......... 


Tonnage. 

Tonnage  under  tonnage  deck      ... 
Closed-in  spaces  above  the  tonnage  deck,  if  any  ;  viz., 

Space  or  spaces  between  decks        .... 

Poop      ......... 

Roundhouse   ........ 

Other  inclosed  spaces,  if  any,  naming  them   . 


Feet. 


Tenths. 


No.  of  Tons. 


Gross  tonnage 

Reduction  for  space  required  for 
propelling  power  . 


Register  tonnage   . 

Length  of  engine  room  .        .        .    

Number  of  engines         ....    

Combined  power  (estimated  horse-  "I  

power)  number  of  horses  power     .      .  /  " 


feet 


tenths. 


I,  the  undersigned  of  ,  declare  as  follows  : — I  am  a 

natural-born  British  subject,  born  at  ,  in  the  county  of 

and  have  never  taken  the  oath  of  allegiance  to  any  foreign  state.  The 
above  general  description  of  the  ship  is  correct.  ,  whose  certi- 

ficate of  competency  or  service  is  No.  ,  is  the  master  of  the  said 

ship.     I  am  entitled  to  be  registered  as  owner  of  shares  of  the 

said  ship.  To  the  best  of  my  knowledge  and  belief,  no  person  or  body  of 
persons  other  than  such  persons  or  bodies  of  persons  as  are  by  the  Mer- 
chant Shipping  Act,  1854,  qualified  to  be  owners  of  British  ships  is 
entitled  as  owner,  to  any  interest  whatever,  either  legal  or  beneficial,  in 
the  said  ship.  And  1  make  this  solemn  declaration  conscientiously 
believing  the  same  to  be  true. 

Made  and  subscribed  the  day  of  ,  18    ,  by  the  above- 

named  in  the  presence  of 

(cr)  gee  Merchant  Shipping  Act,  1854,  s.  58. 


Forms  relating  to  Registry,  frc.  of  British  Ships. 
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No.  3  A.  Steamer. 


Owner  or  Tranferree  resi- 
dent in  her  Majesty's 
dominions. 


'  a.  Natural-born  Subject,  who  has 
sworn  allegiance  to  a  Foreign 
State  and  since  to  her  Majesty. 

b.  Denizen  by  Letters  of  Deniza- 
tion. 

c.  Persons  naturalized  by  Act  of 
Parliament. 

d.  Persons  naturalized  by  Colo- 
nial Ordinance. 


DECLARATION  OP  OWNERSHIP  BY  INDIVIDUAL  (a). 


Official  Number  of  Ship  . 

Date  of  Registry  ,  186—. 

General  Description  of  Ship. 

Port  of  Registry. 

How  Propelled. 

Name  of  Ship.            Britisher  Foreign 

t 

Number  of  decks 
Number  of  masts 
Rigged 
Stern 

Build 
Galleries    . 
Head 
Framework 

Measurements. 
Length  from  the  forepart  of  stem  under  the  bow- 
sprit to  the  aft  side  of  the  head  of  the  stern  post     . 
Main  breadth  to  outside  of  plank        .... 
Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships 

Feet.         Tenths. 

Tonnage. 
Tonnage  under  tonnage  deck     . 

No.  of  Tons. 

Closed-in  spaces  above  the  tonnage  deck,  if  any  ;  viz., 
Space  or  spaces  between  decks        .... 
Poop      ......... 
Roundhouse   ........ 
Other  inclosed  spaces,  if  any,  naming  them    . 
Gross  tonnage       ...... 
Reduction  for  space  required  for  propelling  power 

Length  of  engine  room       

Number  of  engines     
Combined  power  (estimated  horse-power)  number  of 
horses-power          

Feet.        Tenths. 

I,  the  undersigned 
I  am 


of 


declare  as  follows  :— 


*  If  foreign 
built,  add  "  and 
"  her  foreign 
"  name  is        ." 

t  If  British, 
insert 

"  British." 
"  Built  at 
"  in  the  county 
"  of       on  the 
"day  of      18    ." 

If  foreign, 
insert 

"Foreign." 
Built  at        " 
naming  the 
place  and  coun- 
]  "  on  the 
lyof     18    ." 

or, 

if  foreign,  and 
time  and  place  of 
build  unknown, 
insert 

"  Foreign." 
"  Time  and  place 
"  of  build  are  uu- 
"  known  to  the 
"  declarant." 

or, 

if  a  condemned 
ship,  insert 
"  condemned  by 
"  the  court  of" 
[naming  the 
court]  "on  the 

day  of       .»• 
I  Here  insert 
such  of  the  fol- 
lowing descrip- 
tions as  are  appli- 
cable to  the  de- 
clarant : 

"  a  natural-born 
"  British  subject, 
"  born  at        in 
"  the  county  of 
,  and  since 
"  I  took  the  oath 
"  of  allegiance  to 
"  a  foreign  state, 
"  viz.,        I  did, 
"  on  the        day 
"of      18    .take 
"  the  oath  of  al- 
"  legiance  to  her 
"  Majesty." 

or, 

"  a  denizen  by 
"  letters  of  deui- 
"  zation,  dated 
"  the        day  of 
18    ,  and 
"  I  did,  on  the 
"        day  of 
"  take  the  oath  of 
"  allegiance  to 
"  her  Majesty." 

Of, 

"  naturalized  by 
"  Act  of  Parlia- 
"  meat  of  the 


(a)  See  Merchant  Shipping  Act,  1854,  B.  68. 
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"  United  King-  The  above  general  description  of  the  ship  is  correct.  A.  B.,  whose 
vear'ofCthe  reLn  certificate  of  competency  or  service  is  INo.  ,  is  the  master  of 

in  which  the  Act  the  said  ship.     I  am  entitled  to  be  registered  as  owner  of  shares 

teas  passed,  Us  in  the  said  ship.  To  the  best  of  my  knowledge  and  belief,  no  person  or 
Slfj/'and'  I  did,  body  of  persons  other  than  such  persons  or  bodies  of  persons  as  are  by 
«•  on  the  day'  the  Merchant  Shipping  Act,  1854,  qualified  to  be  owners  of  British  ships 
'"  oath  of^aiie  the  *s  entitled,  as  owner,  to  any  interest  whatever,  either  leg'al  or  beneficial, 
«  glance  to  her  in  the  said  ship.  And  I  make  this  solemn  declaration  conscientiously 
"  Majesty."  believing  the  same  to  be  true. 


Made  and  subscribed  the  day  of  18      ,  by  the  above- 

•«  the  proper       named,  in  the  presence  of 

"  legislative  au- 

"  thority  of        " 

(naming  the  Bri- 

tish possession) 

[cite  the  year  in 

which    the  ordi- 

nance 4-  _ 

was  passed,    itt 

chapter  and 

title},  "and  I  did, 

"  on  the        day 

"of       ,  take  the 

"  oath  of  alle- 

"  giance  to  her 

"  Majesty." 

t  Ifinthepre- 
•ence  of  a  regis- 
trar he  will  add 
to  his  signature 
"  registrar  of  the 
"  port  of 

If  in  the  pre- 
sence of  a  magis- 
trate his  descrip- 
tion should  be 
added,  as,  tor  ex- 
ample, "  justice 
"  of  the  peace 
"  acting  in  and 
"  for  "  [naming 
the  county,  city, 
borough  ,  $c.,  as 
the  case  may  be}. 


Forms  relating  to  Registry,  fyc.  of  British  Ships. 
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No.  4  A.  Steamer. 


Owner  or  trans- 

ferree  not  resident 

in  her  Majesty's 

dominions. 


a.  Natural-born  subject,  who"] 

has  sworn  allegiance  to  a 
foreign  state,  and  since  to 
her  Majesty. 

b.  Denizen  by  letters  of  deniza- 

tion. 

c.  Persons  naturalized  by  Act 

of  Parliament, 

d.  Ditto       ditto    by  colonial 

ordinance. 


A  member  of  a  Bri- 
tish factory,  or 

A  partner  of  a  firm 
in  the  United 
Kingdom,  or 

A  partner  of  a  firm 
in  the  colonies. 


DECLARATION  OP  OWNERSHIP  BY  INDIVIDUAL. 


Official  Number  of  Ship . 


Date  of  Registry ,  186—. 


General  Description  of  Ship. 


Name  of  Ship. 


British  or 
Foreign  Built. 


Port  of  Registry. 


How  propelled. 


Number  of  decks 
Number  of  masts 
Rigged     . 
Stern 


Build 
Galleries  . 
Head 
Framework 


Measurements. 

Length  from  the  fore  part  of  stem  under  the  bowsprit 
to  the  aft  side  of  the  head  of  the  stern-post 

Main  breadth  to  outside  plank  .... 

Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships 


Feet. 


Tenths. 


*  If  foreign 
built,  add  "  and 
"  her  foreign 
"  name  is        ." 

t  If  British, 
insert  "  British." 

"  Built  at 
"  in  the  county 
"of      on  the 
"  day  of      18    ." 

If  foreign,  in- 
sert 

"  Foreign." 

"Built  at       » 
[naming  the 
place  and  coun- 
try] "  on  the 
"day of      18    ." 

or, 

if  foreign,  and 
time  and  place  of 
build  unknown, 
insert 

"  Foreign." 
"  Time  and  place 
"of build  are  un- 
"  known  to  the 
"  declarant." 

or, 

If  a  condemned 
ship,  insert 
"  condemned  by 
"  the  court  of" 
[naming  the 
court]  "  on  the 
"       day  of       ." 


cccxxvm 


(a)  Here  insert 
such  of  the  fol- 
lowing descrip- 
tions as  are  ap- 
plicable to  the 
declarant : 
"  a  natural-born 
"  British  subject, 
"  born  at        in 
"  the  county  of 
"        and  have, 
"  since  I  took 
"  the  oath  of  al- 
"  legiance  to  a 
"  foreign  state, 
"  viz.,        on  the 
"        day  of 
"  18    ,  taken  the 
"oathofalle- 
"  giance  to  her 
"  Majesty." 

or, 

"  a  denizen  by 
"letters  of  deni- 
"  zation,  dated 
11  the         day  of 
"        18    ,  and  I 
«  did,  on  the 
11        day  of 
"  take  the  oath  of 
"  allegiance  to 
"her  Majesty." 

or, 

1 '  naturalized  by 
"  Actofparlia- 
"ment  of  the 
"  United  King- 
"  dom."  [cite  the 
year  of  the  reign 
in  which  the  Act 
was  passed,  its 
chapter  and 


Appendix. 
DECLARATION  OP  OWNERSHIP  BY  INDIVIDUAL— continued. 


Tonnage  under  tonnage  deck 


Closed-in  spaces  above  the  tonnage  deck,  if  any ;  viz., 
Space  or  spaces  between  decks        .... 


Poop 


Roundhouse 

Other  inclosed  spaces,  if  any,  naming  them 


No.  of  Tons. 


Gross  Tonnage 

Reduction  for  space  required  for 
propelling  power   . 


Register  Tonnage 


Length  of  engine  room 

Number  of  engines  .... 

Combined  power  (estimated  horse-power)  \ 
number  of  horses-power        .         .         ,  / 


feet 


tenths. 


now  residing  at 


on  the         day 
"  of         take  the 
"  oath  of  alle- 
"  giance  to  her 
"  Majesty. 
or, 

"  naturalized  by 
"  an  ordinance  of 
"  the  proper 
"  legislative  au- 
"  thority  of 
(naming  the  Bri-        ,      ,  .        .          , 

tish  possession)        1}  the  undersigned 
[die  the  year  in    declare  as  follows :— (a) 

which  the  ordi- 
nance was 

passed,  its  chap-      rjijjg  aoove  general  description  of  the  ship  is  correct.  whose 

ter  and  tit/e],  . ,,  /,°  •        •     vr  •    AT.  j?   i 

"  and  I  did,  on     certificate  of  competency  or  service  is  N  o.  ,  is  the  master  of  the 

|j  the      day  of    said  ship.     I  am  entitled  to  be  registered  as  owner  of  shares  in 

"  of  anegiancTto  tne  sa^d  smP-  To  tne  ^esfc  °^  mv  knowledge  and  belief,  no  person  or 
"  her  Majesty."  body  of  persons  other  than  such  persons  or  bodies  of  persons  as  are  by  the 
concluding  with  Merchant  Shipping  Act.  1854,  qualified  to  be  owners  of  British  ships  is 

ftna.  i  am  &  •  i    i  1 1      o  /     .         /A  <  /*••»• 

"  member  of  a  entitled,  as  owner,  to  any  interest  whatever,  either  legal  or  beneficial,  in 
||  British  factory,  the  g^  ship.  And  I  make  this  solemn  declaration  conscientiously 
[naming  thefac-  Believing  the  same  to  be  true. 

tory],  "and  am 

Made  and  subscribed  the  day  of  18    ,  by  the  above- 

named  in  the  presence  of 


"  a  resident  at 

"         "  [state 

"place}, 
or, 

"  I  am  a  partner  4. 

"  in  the  firm  of 
,  being  a 

"  house  actually 

"  carrying  on 

"  business  at          ,  in  the  United  Kingdom ;  or,  I  am  a  partner  in  the  firm  o 

"  ness  at  ,  in  the  British  possession  of          ." 

t  If  in  the  presence  of  a  registrar  he  will  add  to  his  signature  "  registrar  of  the  por   o  ." 

If  in  the  presence  of  a  magistrate,  his  description  should  be  added,  as,  for  example,  "justice  of  the 

«'  acting  in  and  for  "  [naming  the  county,  city,  borough,  $c.,  as  the  cote  may  be] 


,  act  carrying  on  busi- 


peace 


Forms  relating  to  Registry,  tyc.  of  British  Ships. 
No.  5  A.  Steamer. 

^SS^XSSSL  }  Natural-b°m  •"*«"• 


DECLARATION  BY  JOINT  OWNERS  OR  TRANSFERREES  ATTENDING 
TOGETHER  («). 


Official  dumber  of  Ship .  Date  of  Registry ,  186—. 


General  Description  of  the  Ship. 


Name  of  Ship. 


British  or 
Foreign  Built. 


Port  of  Registry. 


How  Propelled. 


Number  of  decks 
Number  of  masts 
Rigging  . 
Stem 


Build       . 
Galleries 
Head       . 
Framework 


Measurements. 
Length  from  the  forepart  of  stem  under  the  bowsprit 

to  the  aftside  of  the  head  of  the  sternpost 
Main  breadth  to  outside  plank  . 

Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships 


Tonnage. 

Tonnage  under  tonnage  deck 

Closed-in  spaces  above  the  tonnage  deck,  if  any ;  viz., 

Space  or  spaces  between  decks        .... 

Poop       ...... 

Roundhouse  ........ 

Other  inclosed  spaces,  if  any,  namingithem    . 


Feet. 


Tenths. 


No.  of  Tons. 


Gross  tonnage 

Reduction  for  space  required  for 
propelling  power 


Registered  tonnage   . 


Length  of  engine  room  .         .         .     • 

Number  of  engines  .     • 

Combined  power  (estimated  horse-power)  \ 
Number  of  horses-power     .         .         .  j 


feet 


tenths. 


NAMES  AND  DESCRIPTIONS  OF  DECLARANTS. 


Names. 


Place  of  Residence.  Occupation. 


Place  of  Birth. 


CCCXX1X 


*  If  foreign 
built,  add  "and 
"  her  foreign 
"  name  is        ." 

t  If  British, 
insert 

"  British." 
"  Built  at          in 
"  the  county  of 
"        on  the 
"day of       18  ." 

If  foreign 
insert 

"  Foreign." 
"  Built  at  ." 

[naming  the 
place  and  coun- 
try] on  the 
"day of       18  ." 

or, 

if  foreign,  and 
time  and  place  of 
build  unknown 
insert 

"  Foreign." 
"  Time  and 
"  place  of  build 
"  are  unknown  to 
"  the  declarant." 

or, 

if  a  condemned 
ship,  insert 
"  Condemned  by 
"  the  court  of" 
[naming  the 
court]  "  on  the 
day  of       ." 


First. — Each  of  us,  the  several  persons  above  mentioned,  and  whose 
names  are  hereunto  subscribed,  declare  as  follows  : — I  am  a  natural-born 


(«)   Merchant  Shipping  Act,  18o4,  ss.  38,  56. 


cccxxx  Appendix. 

British  subject,  my  name,  description,  and  place  of  birth  as  above  given 
are  true.  I  have  never  taken  the  oath  of  allegiance  to  any  foreign  state. 
The  above  general  description  of  the  ship  is  correct.  ,  whose 

certificate  of  competency  or  service  is  No.  ,  is  the  master  of  the 

said  ship. 

Secondly. — "We,  the  said  several  persons  above  mentioned,  respectively 
declare  as  follows  : — We  are  entitled  to  be  registered  as  joint  owners  of 
shares  in  the  said  ship.  To  the  best  of  our  knowledge  and 
belief,  no  person  or  body  of  persons  other  than  such  persons  or  bodies  of 
persons  as  are  by  the  Merchant  Shipping  Act,  1854,  qualified  to  be  owners 
of  British  ships  is  entitled,  as  owner,  to  any  interest  whatever,  either 
legal  or  beneficial,  in  the  said  ship  ;  and  we,  so  far  as  relates  to  ourselves 
and  each  of  us,  make  this  solemn  declaration  conscientiously  believing 
the  same  to  be  true. 

Made  and  subscribed  the  day  of  18     ,  by  the  above 

named  in  the  presence  of 


Forms  relating  to  Registry,  yc.  of  British  Ships. 
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No.  6  A.  Steamer. 


DECLARATION  BY  A  JOINT  OWNER  OR  TRANSFERREE(«). 


Official  Number  of  Ship  

Date  of  Registry  ,18—. 

General  Description  of  Ship. 

Port  of  Registry.                 How  Propelled. 

XarceofShip.           Po^«fB»lt. 

*                                  t 

N  umber  of  decks 
Number  of  Masts 
Ringed 
Stern        .... 

Build       .... 
Galleries 
Head       .... 

Framework 

Mcasureme 

Length  from  the  forepart  of  ste 
to  the  aftside  of  the  head  of  t 
Main  breadth  to  outside  plank 
Depth  in  hold  from  tonnage  dec 

nts.                                     Feet-     i    Tenths- 

m  under  the  bowsprit 
lie  sternpost 

s  to  ceiling  at  midships 

Tonnage. 

Tonnage  under  Tonnage  deck 
Closed  -in  spaces  above  the  tonn 
Space  or  spaces  between  dec 
Poop       .... 
Roundhouse   . 
Other  inclosed  spaces,  if  an 

Gr 

Reductior 
propelli 

Regis 

No.  of  Tons. 

age  deck,  if  any  ;  viz., 

<s 

y,  naming  them  . 

oss  Tonnage        . 
i  for  space  required  for 
ng  power    . 

ter  Tonnage 

Length  of  engine  room 
Number  of  engines  . 

Combined  power  (estimated  he 
number  of  horses-power 

.,.   fppf     .         ,,      tmfh" 

>rse-power)  j 

.* 

If  foreign 
built,   add  ";md 
her  foreign 
name  is         ." 
t  If  British, 
insert 

British." 
"  Built  at          in 
"  the  county  of 
"  on  the         day 
"  day  of        IS  ." 

If'foreign, 
insert 

•'Foreign." 
"  Built  at 
[naming  the 
place  find 
country]  "  on 
"  the        day  of 
18    ." 

or, 

if  foreign,  and 
time  and  place  of 
build  unknown, 
insert 

"  Foreign." 
"  Time  and 
"  place  of  build 
"  are  unknown 
"  to  the  decla- 
'•  rant," 

or, 

if  a  condemned 
ship, insert 
"  condemned  by 
"  the  court  of" 
[naming  the 
court]  "  on  the 
"      day  of        ." 


I,  the  undersigned  of 

natural-born  subject,  born  at 


declare  as  follows  :  —  I  am  a 
in  the  county  of  ,  and 


(a)  See  Merchant  Shipping  Act,  1854,  ss.  38,  56. 


cccxxxii  Appendix. 

have  never  taken  the  oath  of  allegiance  to  any  foreign  state.  The  above 
general  description  of  the  ship  is  correct.  whose  certificate  of 

competency  or  service  is  No.  ,  is  the  master  of  the  said  ship.    I 

am  entitled  to  be  registered,  together  with  the  several  other  persons 
whose  names  are  hereunder  written,  as  joint  owner  of  shares  in 

the  said  ship.  Tft)  the  best  of  my  knowledge  and  belief,  no  person  or 
body  of  persons  other  than  such  persons  or  bodies  of  persons  as  are  by 
the  Merchant  Shipping  Act,  1854,  qualified  to  be  owners  of  British  ships 
is  entitled,  as  owner,  to  any  interest  whatever,  either  legal  or  beneficial, 
in  the  said  ship. 


t  If  in  the  pre- 
sence of  a  regis- 
trar he  will  add 
to  his  signature 
"  Registrar  of 
"  the  port  of  ." 

If  in  the  pre- 
sence of  a  ma- 
gistrate his  de- 
scription should 
be  added,  as,  for 
example,  "Jus- 
"  tice  of  the 
"  peace  acting  in 
"  and  for" 
[naming  the 
county,  city, 
borough,  Sfc.t  as 
the  cote  may  be.] 


JOINT  OWNERS  WITH  DECLARANT. 

Names. 

Place  of  Residence. 

Occupation. 

Place  of  Birth. 

And  I  make  this  solemn  declaration  conscientiously  believing  the 
same  to  be  true. 


Made  and  subscribed  the 
of        18     ,  by  the  above-named 
in  the  presence  of 


dayj 


Forms  relating  to  Registry,  fyc.  of  British  Ships. 

No.  7  A.  Steamer.  Special  Cases. 

DECLARATION  OF  OWNERSHIP  (a). 
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Official  Number  of  Ship  . 

Date  of  Registry  ,  186  —  . 

*  If  foreign 
built,  add  "  and 
"  her  foreign 
"  name  is        ." 
t  If  British, 
insert 
"  British." 
"  Built  at         in 
"  the  county  of 
"        on  the 
"day  of       18." 
If  foreign, 
insert 
"  Foreign." 
"  Built  at 
[naming  the 
place  and 
country]  "on 
"  the         day  of 
18    .» 
or, 
if  foreign,  and 
time  and  place  of 
build  unknown, 
insert 
"  Foreign." 
"  Time  and 
"  place  of  build 
"  are  unknown 
"  to  the  decla- 
"  rant." 
or, 
if  a  condemned 
ship,  insert 
"  condemned  by 
"  the  court  of 
[naming  the 
court]  "  on  the 
"       day 

t  To  be  filled  up 
according  to  the 
circumstances  of 
the  case,  taking 
care  to  embody 
all  the  requisites 
of  the  Act. 
II  "  My,"  or 
"our.  ' 
$  "  I,"  or  "  we." 
IT  If  in  the 
presence  of  a  re- 
gistrar he  will 
add  to  his  sig- 
nature "  Regis- 
"  trar  of  the 
"  port  of          ." 
If  in  the  pre- 
sence of  a  ma- 
gistrate his  de- 
scription should 
be  added,  as,  for 
example,  "  Jus- 
"  tice  of  the 
"  peace  acting  in 
"  and  for  " 
[naming  the 
county,  city, 
borough,  cVc.,  at 
the  case  may  bt.] 

General  Description  of  the  Ship. 
Po 

rt  of  Registry.                How  Propelled. 

British  or 
Name  of  Ship.            Foreign  Built 

t 

Number  of  decks  . 
Number  of  masts  . 
Rigged 
Stern 

Build 
Gallery     . 
Head 
Framework 

Measurements. 

Length  from  the  forepart  of  stem  under  the  bowsprit 
to  the  aftside  of  the  head  of  the  stern  post 
Main  breadth  to  outside  of  plank       .         .         . 
Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships 

Feet.        Tenths. 

Tonnage. 
TV>'nTiflo>p  iiriflpr  tonna°*e  deck 

No.  of  Tons. 

Closed-in  spaces  above  the  tonnage  deck,  if  any  ;  viz., 
Space  or  spaces  between  decks        .... 

Other  inclosed  spaces,  if  any,  naming  them    . 

Reduction  for  space  required  for  propelling  power 
Register  tonnage           

Length  of  engine  room       

Number  of  engines     
Combined  power  (estimated  horse-power)  number  of 
horses-power          

Feet.         Tenths. 

To  the  best  of  ||       knowledge  and  belief,  no  person  or  body  of  persons 
other  than  such  persons  or  bodies  of  persons  as  are  by  the  Merchant 
Shipping  Act,  1854,  qualified  to  be  owners  of  British  ships  is  entitled,  as 
owner,  to  any  interest  whatever,  either  legal  or  beneficial,  in  the  said 
ship.    And  §        make  this  solemn  declaration  conscientiously  believing 
the  same  to  be  true. 
Made  and  subscribed  the             day  of                       18        ,  by  the 
above-named                       in  the  presence  of 
f 

(a)  See  Merchant  Shipping  Act,  1854,  a.  88. 
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*  If  foreign 
built,  add  "  and 
"  her  foreign 
"  name  is          .: 

t  If  British, 
insert  "  British.' 
"  Built  at          in 
"  the  county  of 
"          on  the 
"day  of        18 

If  foreign, 
insert 

"  Foreign  " 
"  Built  at 
[naming  the 
place  and 
country]  "  on 
"the  day  of 

18    ." 
or, 

if  foreign,  and 
time  and  place  of 
build  un- 
known, insert 
"  Foreign." 
"  Time  and  place 
"  of  build  are  un- 
"  known  to  the 
"  declarant." 

or, 

if  a  condemned 
ship,  insert 
"  condemned  by 
"  the  court  of" 
[naming  the 
court]  "  on  the 
•'      day  of        ." 

J  Here  insert 
such  of  the  de- 
scriptions as  are 
applicable. 
"  An  Act  of 
"  Parliament 
"  of  the  United 
"  Kingdom" 
[cite  the  year  of 
the  reign  in 
which  the  Act 
was  passed,  its 
chapter  and 
title.}    "  The 
"  said  company 
"  is  subject  to 
"  the  laws  of  the 
and  has  its 
"  principal  place 
"  of  business  at 


Appendix. 
No.  8  A.  Steamer. 

DECLARATION  OF  OWNERSHIP  ON  BEHALF  OF  A  BODY 
CORPORATE  (a). 


Official  Number  of  Ship . 


Date  of  Registry ,  186 — . 


General  Description  of  Ship. 


Name  of  Ship. 


British  or 
Foreign  Built. 


Number  of  decks 
Number  of  masts 
Rigged    . 
Stern 


Port  of  Registry.  How  Propelled. 


Build       . 
Galleries 
Head      . 
Framework 


Measurements. 
Length  from  the  forepart  of  stem  under  the  bowsprit  to 

the  aftside  of  the  head  of  the  sternpost    . 
Main  breadth  to  outside  plank  . 

Depth  in  hold  from  tonnage  deck  to  ceiling*  at  midships 


Tonnage. 

Tonnage  under  tonnage  deck 

Closed-in  spaces  above  the  tonnage  deck,  if  any  ;  viz., 

Space  or  spaces  between  decks        . 

Poop       ......... 

Roundhouse  ........ 

Other  inclosed  spaces,  if  any,  naming  them    . 


Feet. 


Tenths. 


No.  of  Tons. 


Gross  tonnage 

Reduction  for  space  required  for 
propelling  power  . 


Register  tonn.;ge  , 


feet 


Length  of  engine  room  .     — 

Number  of  engines          .... 

Combined  power  (estimated  horse-power)  \  _ 
Number  of  horses-power      .         .         .  / 


tenths 


Majesty,  aiu 
daied  the 
day  of 
18    ."     The 


I,  the  undersigned          in  the  county  of  of  the  company, 

declare  as  follows  :—  The  said  company  was  incorporated  by  virtue  of  J 
.     The  above  general  description  of  the  ship  is  correct. 
whose  certificate  of  competency  or  service  is  No.  ,  is 

said  company    master  of  the  said  ship.     The  said  company  is  entitled  to  be  registered 
is  subject  to      as  owner  of  shares  in  the  said  ship.    To  the  best  of  my  know- 

ledge and  belief,  no  person  or  body  ot  persons  other  than  such  persons  or 
bodies  of  persons  as  are  by  the  Merchant  Shipping  Act.  1854,  qualified 
to  be  owners  of  British  ships  is  entitled,  as  owner,  to  any  interest  what- 
ever, either  legal  or  beneficial,  in  the  said  ship.  And  I  make  this  solemn 
declaration  conscientiously  believing  the  same  to  be  true. 

Made  and  subscribed  the  day  of  ,  18    ,  by  the 

above-named  ,  in  the  presence  of 


"  the  laws  of  the 

"  and  has 

"  its  principal 

"  place  of  busi- 

"  ness  at  ." 

or, 
"  An  Act  of 

"  Ordinance  of 

"  the  Legisla- 

"  ture  of  " 

"cite  the  year  in 

[which  the  Actor  ordinance  tvas  passed,  its  chapter  and  title.]    "  The  said  company  is  subject  to  the  laws  of 

"the  and  has  its  principal  place  of  business  at  ."     Or,  the  Act  7  &  8  Viet.  c.  110,  "  from  the 

"  day  of  being  the  date  of  the  certificate  of  complete  registration.    The  said  company  is  subject  to  the 

"  laws  of  the  and  has  its  principal  place  of  business  at  ." 

If  in  the  presence  of  a  registrar  he  will  add  to  his  signature  "  registrar  of  the  port  of         ." 

If  in  the  presencejof  a  magistrate  his  description  should  be  added,  as,  for  example,  "  justice  of  the  peace 

"  acting  in  and  for  "  [naming  the  county,  city,  borough,  $c.,  as  case  may  be.] 

(a)  See  Merchant  Shipping  Act,  1854,  s.  39. 


Forms  relating  to  Registry,  frc.  of  British  Ships. 
Form  No.  9  A,  Steamer. 

CERTIFICATE  OP  BRITISH  REGISTRY  (a). 
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Official  Number  of  Ship 
Port  Number . 


Date  of  Registry ,  186—. 


Name  of  Ship. 


British  or 
Foreign  Built. 


Port  of  Registry. 


How  Propelled. 


Number  of  decks 
Number  of  masts 
Rigged     . 
Stern 


Build  . 
Galleries  . 
Head  . 
Framework 


Measurements. 

Length  from  the  forepart  of  stem  under  the  bowsprit  to 
theaftside  of  the  head  of  thesternpost     . 

Main  breadth  to  outside  plank 

Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships 
Name  and  address  of  builder 


Tonnage. 

Tonnage  under  tonnage  deck     ..... 
Closed-in  spaces  above  the  tonnage  deck,  if  any  ;  viz., 

Space  or  spaces  between  decks        .... 

Poop 

Roundhouse  .         .         .         .         . 

Other  inclosed  spaces,  if  any,  naming  them    . 


Feet. 


Tenths. 


No.  of  Tons. 


Gross  Tonnage 

Reduction  for  space  required  for 
propelling  power    . 

Length  of  engine  room  .        .        .    — 

Number  of  engines 

Combined  power  (estimated  horse-power)  \  __ 

number  of  horses-power        .         .         .  / 
Name  and  address  of  engine-maker  .        .    — 
Register  Tonnage  — 


feet 


tenths 


I,  the  undersigned,  registrar  of  the  port  of  ,  hereby  certify  that 

be  ship,  the  description  of  which  is  prefixed  to  this  my  certificate,  has 
een  duly  surveyed,  and  that  the  above  description  is  true ;  that 
whose  certificate  of  competency  or  service  is  No.  is  the  master  of 

tie  said  ship ;  and  that  the  name        ,  residence,  and  description  of  the 
wner        ,    and  number  of   sixty- fourth  shares  held   by 


are 


follows : 


Name,  Residence,  and  Occupation  of  the  Owner. 


Number  of  Sixty-fourth  Shares. 


Dated  at 
undred  and 


the 


day  of 


one   thousand  eight 
Registrar. 


N.B. — Indorsements   of  changes  of  owners  and  masters  must  be  made 
directed  by  the  instructions  to  registrars,  and  will  follow  here : — 


(n)  See  Merchant  Shipping  Act,  1854,  8.  4-J. 
3    R 


Notice.— A 
certificate  of 
registry  granfc-d 
under  the  Mer- 
chant Shipping 
Act,  1854,  is  not 
a  document  oi' 
title.    It  does  not 
necessarily  con- 
tain notice  of  all 
changes  of 
ownership,  and 
in  no  case  does 
it  contain  an 
official  record 
of  any  mortgages 
affecting  the  ship. 


CCCXXXV1 


Appendix. 


Form  No.  19. 

COPY  REGISTER  FOR  TRANSMISSION  TO  CHIEF  REGISTRAR  OF 
SHIPPING. 


Official  Number  of  Ship 


Name  of  Ship 


Port 
Number. 


Port  of 
Registry. 


British  or 

Foreign 

Built. 


Whether  a  Sailing  or 

Steam  Ship ;  if  Steam, 

how  propelled. 


Where 
built. 


When  built. 


Number,  Date,  and  Port  of  previous  Registry,  (if  any) 


Number  of  decks 
Number  of  masts 
Rigged      . 
Stern 


Build 
Gallery 
Head 
Framework 


Tonnage. 

Tonnage  under  tonnage  deck 

Closed-in  spaces  above  the  tonnage  deck,  if  any  ;  viz., 

Space  or  spaces  between  decks        . 

Poop 

Roundhouse  .         ....... 

Other  inclosed  spaces,  if  any,  naming  them    . 

Deduct  allowance  for  propelling  power 
Register  tonnage 


No.  of  Tons. 


Measurements. 

Length  from  the  forepart  of  stem  under  the  bowsprit 

to  the  aftside  of  the  head  of  the  sternpost 
Main  breadth  to  outside  of  plank       .        .         .        . 
Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships 


Feet. 


Tenths. 


Additional  Particulars  for  Steamers. 
Deduction  for  space  required  for  propelling  power 

Length  of  engine  room  (if  measured) 

Engines 

Combined  power  (estimated  horse-power)  . 


Tons. 


Feet.         Tenths. 


Names,  residence,  and  description  of  the  owners,  and  ) 
number  of  sixty-fourth  shares  held  by  each  owner          > 


Dated, 


Registrar, 


N.B. — To  be  addressed  in  an  envelope  to  the  Chief  Registrar  of 
Shipping,  Custom  House,  London. 


References  to  Transactions. 


Changes  of  Masters. 


Forms  relating  to  Registry,  $c.  of  British  Ships.          cccxxxvii 

Form  No.  20. 

COPY  TRANSACTIONS  SUBSEQUENT  TO  REGISTRY,  FOR  TRANSMISSON  TO  CHIEF 
REGISTRAR  OF  SHIPPING. 


Official     } 
Number  of  > 

ship,    y 


Port  of 


Name  of  Ship 


No.  and  Date  of  Registry 


Col.  1. 


Number 

of 
Transaction. 


Col.  2. 

Letter 
denoting1 
Mortgages 
and  certifi- 
cates of 
Mortgage. 


Col.  3. 


Name  of  Person 

from  whom 

Title  is 

derived. 


Col.  4. 


Number 
of  Shares 
affected. 


Col.  5. 


Date  of 
Registry. 


Col.  6. 


Nature  and 

Date  of 
Transaction. 


Col.  7. 

Name,  Residence,  and 

Occupation  of 
Transferree,  Mortgagee, 

or  other  Person 
acquiring  Title  or  Power 


Col.  8. 


Number  and  Account 
of  subsequent  Trans- 
actions, showing  how 
Interest  disposed  of. 


SUMMARY. 


Col.  9.  Col.  10. 


Number  of 
Transaction 
under  which 
Title  ac- 
quired. 


Names  of 
Owners. 


Col.  11. 


Mortgages  and 

Certificates  of 

Mortgage. 


Col.  12. 

Names  of 

Mortgagees  and 

Attornies  under 

Certificates  of 

Mortgage. 


Col.  13. 


Number 

of 
Shares. 


Col.  14. 


Remarks. 


Registrar. 


N.B  —To  be  addressed  in  an  envelope  to  the  Chief  Registrar  of  Shipping,  Custom  Honse,  London. 

3  R  2 
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Appendix. 


Form  No.  10,  Sailing  Ship. 

BILL  OP  SALE.' 


(a)  "I"       or 

11  we." 

(&)  "  Me  "  or 
"us." 

(c)  "  I  "  or 
"  we." 

(d)  "Myself 
and  my"  or 

"  ourselves  and 
our." 

(e)  "His," 
"her,"   or 

"  their." 


<<JF)  If  there  be 
any  subsisting 
mortgage  or 
outstanding 
certificate  of 
mortgage,  add 
"  save   as   ap- 
pears by  the 
registry  of  the 
•aid  ship." 


Official  Number  of  Ship 


Name  of  Ship 


Port  Number.      Port  of  Registry. 


Where  built.          When  built. 


Build  . 
Galleries 
Head  . 
Framework 


Number  of  decks 
Number  of  masts 
Rigged 
Stern 


Measuremen  ts  . 

Length  from  the  forepart  of  stem  under  the  bowsprit 
to  the  aftside  of  the  head  of  the  sternpost 

Main  breadth  to  outside  of  plank       .... 

Depth  in  hold  from  tonnage  deck  to  ceiling  at  mid- 
ships ......... 


Feet. 


Tenths. 


Tonnage. 

Tonnage  under  tonnage  deck 

Closed-in  spaces  above  the  tonnage  deck,  if  any  ;  viz., 

Space  or  spaces  between  decks        .         .         .         . 

Poop 

Roundhouse 

Other  inclosed  spaces,  if  any,  naming  them    . 

Total  register  tonnage       .... 


No.  of  Tons. 


(a)  in  consideration  of  the  sum  of  paid  to  ( b) 

by  the  receipt  whereof  is  hereby  acknowledged,  transfer 

shares  in  the  ship  above  particularly  described,  and  in  her  boats,  guns, 
ammunition,  small  arms,  and  appurtenances,  to  the  said 

Further  (c)  the  said  for  (d)  heirs  covenant 

with  the  said  and  (e)  assigns,  that  (/)  have 

power  to  transfer  in  manner  aforesaid  the  premises  herein-before 
expressed  to  be  transferred,  and  that  the  same  are  free  from  incum- 
brances  (g) 

In  witness  whereof  ha    hereunto  subscribed  name 

and  affixed  seal  this  day  of  One  thousand  eight 

hundred  and 

Executed  by  the  above-named 
in  the  presence  of 

•  See  Merchant  Shipping  Act,  1854,  B.  55. 


Forms  relating  to  Registry,  ^c.  of  British  Ships. 

Form  No.  10  A,  Steamer. 

BILL  OF  SALE.* 
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Official  N 

umber  of  Ship 

Name  of  Sh 

•P 

Port  Number. 

Port  of             British  or 
Registry.        Foreign  built. 

Propelled.       where  built-      When  built. 

Build 
Galleries 
Head 
Framework 

Number  of  decks 
Number  of  masts 
Rigged 
Stern   .... 

Measurements. 

Length  from  the  forepart  of  the  stem  under  the  bow- 
sprit to  the  aft  side  of  the  head  of  the  stern-post     . 
Main  breadth  to  outside  of  plank       .         .         . 
Depth  in  hold  from  tonnage  deck  to  ceiling  at  mid- 
ships     ......... 

Feet.         Tenths. 

Tonnage* 

Tonnage  under  deck          ...... 
Closed-in  spaces  above  the  tonnage  deck,  if  any  ;  viz., 
Space  or  spaces  between  decks        .... 
Poop      ......... 
Roundhouse  
Other  enclosed  spaces,  if  any,  naming  them    . 

Deduct  allowance  for  propelling  power 
Register  tonnage         .         .         . 

No.  of  Tons. 

Deduction  for  space  required  for  propelling  power 
Length  of  engine  room  (if  measured) 
Number  of  engines    
Combined  power  (estimated  horse  power)  . 

Tons. 

Feet.        Tenths. 

(a)  in  consideration  of  the  sum  of  paid  to  ( b) 

by  the  receipt  whereof  is  hereby  acknowledged,  transfer 

shares  in  the  ship  above  particularly  described,  and  in  her  boats,  guns, 
ammunition,  small  arms,  and  appurtenances,  to  the  said 

Further  (c)  the  said  for  (d)  heirs  covenant 

with  the  said  and  (e)  assigns,  that  (/)  have 

power  to  transfer  in  manner  aforesaid  the  premises  herein-before 
expressed  to  be  transferred,  and  that  the  same  are  free  from  incum- 
brances  (//) 

In  witness  whereof  ha     hereunto  subscribed  name 

and  affixed  seal  this  day  of  One  thousand  eight 

hundred  and 

Executed  by  the  above-named 
in  the  presence  of 

•  See  Merchant  Shipping  Act,  1864,  §.  56. 


(a)  "  I  "  or 
"  we." 

(b)  "Me"  or 
"  us." 

(c)  "I"  or 
"  we." 

(d) "  Myself  and 
''my  "  or  "  our- 
selves and  our." 
(e)  "His," 
"  her,"  or 
"  their." 
(/)  "I"  or 
"we." 

(<7)  If  there  be 
any  subsisting 
mortgage  or 
outstanding 
certificate  of 
mortgage,  add 
"save  as  of  the 
"  sa'nl  ship." 
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Form  17  A,  Steamer. 

CERTIFICATE  OP  SALE.* 


*  These  particu- 
lars to  be  filled  up 
from  the  certifi- 
cate of  the  ship's 
registry. 


Official  Number  of  Ship . 


Date  of  Registry 186     . 


General  Description  of  Ship. 


Name  of  Ship. 


British  or 
Foreign  Built. 


Port  of  Kegistry. 


How  Propelled. 


Number  of  decks 
Number  of  masts 
Rigged  . 

Stern 


Build 
Galleries 
Head 
Framework 


Measurements. 

Length  from  the  forepart  of  stem  under  the  bowsprit  to 
the  aftside  of  the  head  of  the  sternpost  . 

Main  breadth  to  outside  of  plank      . 

Depth  in  hold 


Tonnage. 

Tonnage  under  tonnage  deck 

Closed-in  spaces  above  the  tonnage  deck,  if  any  ;  viz., 
Space  or  spaces  between  decks        . 

Poop 

Roundhouse  ........ 

Other  inclosed  spaces,  if  any,  naming  them    . 

Gross  tonnage 

Reduction  for  space  required  for  propelling  power 

Register  tonnage          ..... 


Feet. 


Tenths. 


No.  of  Tons. 


Length  of  engine  room 
Number  of  engines 


Combined  power  (estimated  hoi-se-power)  number  of 
horses-power          ....... 


Feet.        Tenths. 


See  Merchant  Shipping  Act,  1854,  s.  5«. 


Forms  relating  to  Registry,  frc.  of  British  Ships. 
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CERTIFICATE  OF  SALE — continued. 
Account  of  Title  to  the  above-mentioned  Ship. 


Names  of  Owners. 

No.  of  Shares 
held    by  each. 

Account  of  Mortgages  or  Certificates  of  Mortgage 
granted  in  respect  of  Ship. 

• 

*  Every  parti- 
cular should  be 
fully  stated. 


(a)          the  undersigned,  being1  owner     of  the  ship  above  described  as  (a)«p»or«we  i 
stated  in  the  foregoing-  account  of  title,  hereby  appoint  ( b)  (&>  «  My  or  " 

attorney  in  (b)  name  and  on  (b)  behalf  to  sell  the  above  "ouf." 

ship,  and  to  execute  and  do  all  such  deeds,  matters,  and  thing's  as  may 
be  necessary  for  carrying:  into  effect  the  power  hereby  given,     (a) 
declare  that  the  ship  shall  not  be  sold  for  a  less  sum  than  (a)  ^  state  the 

declare  that  the  ship  may  be  sold  at  (c)  (a)  declare  that  place  or  place*, 

the  above  power  shall  not  be  exercised  after  the  expiration  of 
months  from  the  date  hereof. 


In  witness  whereof  («) 
and  affixed  (b)  seal 

eight  hundred  and 


have  hereunto  subscribed  (b)          name 
this  day  of  one  thousand 


I  Registrar  of  the  port  of 

above-written  particulars  relating  to  the  ship  (d) 


hereby  certify  that  the        ship,gname. 


of  the  above-mentioned  owner      are  correct :  and  I 


the  said  owner     ha      duly  subscribed  and  affixed  (  e) 
and  seal      as  above  appears. 


and  to  the  title 
further  certify  that 


signature 


Registrar. 


(e)  "  His"  or 
« their.' 


Nota  Bene. — "  Persons  who  purchase  under  a  certificate  of  sale,  or  who 
advance  money  under  a  certificate  of  mortgage,  when  there  is  a  previous  mort- 
gage, or  a  previous  certificate  of  sale  or  of  mortgage  endorsed  on  the  certificate 
under  which  they  purchase,  do  so  at  their  own  risk. 

"  Their  title  is  liable  to  be  defeated  by  the  persons  claiming  under  the 
incumbrance  so  endorsed." 
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Form  No.  11.,  Sailing  Ship. 


MORTGAGE  (to  secure  Principal  Sum  and  Interest.)* 


Official  Number  of  Ship_ 


Name  of  Ship. 


Port  Number.      Port  of  Registry. 


Where  built.         When  built. 


Build 
Galleries   . 
Head 
Framework 


Number  of  decks 
Number  of  masts 
Rigged 
Stern    . 


Measurements. 

Length  from  the  forepart  of  stem  under  the  bowsprit 
to  the  aftside  of  the  head  of  the  sternpost 

Main  breadth  to  outside  of  plank       .... 

Depth  in  hold  from  tonnage  deck  to  ceiling  at  mid- 
ships     ......... 


Feet. 


Tenths. 


Tonnage. 

Tonnage  under  tonnage  deck     .... 
Closed-in  spaces  above  the  tonnage  deck,  if  any  ;  viz., 

Space  or  spaces  between  decks 

Poop 

Roundhouse 

Other  inclosed  spaces,  if  any,  naming  them    . 

Total  register  tonnage 


No.  ot  Tons. 


"°we"" "  °r  ffl)  *ke  undersigned  in  consideration  of 

(ft)  "Me "  or  this  day  lent  to  (b)  do  hereby  for  (c)  and  (d) 

"  us." 

(c)  "  Myself  "  or  . . 

"ourselves." 
(rf)  "My "or 
"  our." 


*  See  Merchant  Shipping  Act,  1854,  s.  73. 


Forms  relating  to  Registry,  fyc.  of  British  Ships.  cccxliii 

heirs,  covenant  with  the  said  firstly  :  That  (a) 

or  (d)  heirs,  executors,  or  administrators,  will  pay  to  the  said 


MM»VJ     V*.o.W\J\*  w*  *-»7    v*      VMMM*M*W»OTWmV|       f »  AAX      M<*T       «V      UJLIAy     OUJ.14.      "WC- 

the  said  sum  of  tog-ether  with  interest  thereon  at     W 

°         .1  1  ~  "    110    ' 


Me 

Myself 


the  rate  of  per  cent,  per  annum  on  the  day  of 

next;  and  secondly,  that  if  the  said  principal  sum  is  not  paid  on  the  or^ourseives! •• 
said  day  («)  or  (d)  heirs,  executors,  or  administrators,     '     (1 

will,  during-  such  time  as  the  same  or  any  part  thereof  remain  unpaid, 
pay  to  the  said  interest  on  the  whole  or  such  part  thereof  as 

may  for  the  time  being-  remain  unpaid,  at  the  rate  of  per  cent, 

per  annum,  by  equal  half-yearly  payments  on  the  day  of 

and  day  of  in  every  year ;  and  for 

better  securing-  to  the  said  the  repayment  in  manner  aforesaid 

of  the  said  principal  sum  and  interest  («)  hereby  mortgage 

to  the  said  shares,  of  which  (e)  the  owner  in  u  («)  "I,*m"  or 

the  ship  above  particularly  described,  in  her  boats,  g-uns,  ammunition, 
small  arms,  and  appurtenances,     (a)  declare  that  this  mortgage 

is  made  on  condition  that  the  power  of  sale  which  by  the  Merchant 
Shipping  Act,  1854,  is  vested  in  the  said  shall  not  be  exercised 

until  the  said  (/)  day  of.     Lastly,  (a)  for  (c)  (/)  insert  the 

and  (ff)j  heirs,  covenant  with  the  said  and  day  fixed  for  pay- 

assigns  that  (a)  ha      power  to  mortgage  in  manner  aforesaid  aQ/albo£eprincipal 

the  above-mentioned  shares,  and  that  the  same  are  free  from  incum- 
brances  (g)  (g)  if  any  prior 

In  witness  whereof  (a)  ha      hereto  subscribed  (d)  adT^save'as 

name  and  affixed  (d)  seal  this  day  of  One  appears  by  the 

thousand  eight  hundred  and  registry  of  the 

said  ship." 

Executed  by  the  above-named 
in  the  presence  of 


N.B. — In  case  of  Transfer  it  may  be  made  by  Indorsement  in  the 
following  form : — 

TRANSFER  OP  MORTGAGE. 

(a)  the  within-mentioned  in  consideration  of  («)  "  T  or "  we. 

this  day  paid  to  (b)  by  hereby  transfer  to  (c)  the  $£3** 

benefit  of  the  within  written  security.     In  witness  whereof  (d)  (C)  '•  Him"  or 

ha      hereunto  subscribed  (e)  name  and  affixed  (<?)  " tb^™;,'     „ 

seal  ,  this  day  of  one  thousand  eight  hundred  \e]  "My^or** 

and  "  our." 

Executed  by  the  above-named 

in  the  presence  of  • 


N.B. — In  case  a  Mortgage  is  paid  off  the  following  Memorandum  of 
its  Discharge  may  be  used : — 

Received  the  sum  of  in  discharge  of  the  within- written 

security.     Dated  at  this  clay  of  18 

Witness 
of 
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"  Me  "  or 


Form  No.  11  A,  Steamer. 

MORTGAGE  (to  secure  Principal  Sum  and  Interest)/ 


Official  JNTumber  of  Ship  .                     Name  of  Ship  . 

Port                 Port  of 
Number.            Kegistry. 

British  or              How                  Where               When 
Foreign  Built.       Propelled.              Built.                 Built. 

Number  of  decks     , 
Number  of  masts     . 
Rigged  . 

Stern 

Build    . 
Galleries 
Head     . 
Framework  . 

Measurements. 

Length  from  the  forepart  of  stem  under  the  bowsprit 
to  the  aftside  of  the  head  of  the  sternpost 
Main  breadth  to  outside  plank           .... 
Depth  in  hold  from  tonnage  deck  to  ceiling  midships 

Feet.         Tons. 

Tonnage. 

Tonnage  under  deck          ..... 
Closed-in  spaces  above  the  tonnage  deck,  if  any,  viz. 
Space  or  spaces  between  decks 
Poop      
Roundhouse  ,         
Other  enclosed  spaces  (if  any)  naming  them  . 

Deduct  allowance  for  propelling  power     . 
Register  tonnage      

No.  of  Tons. 

Deduction  for  space  required  for  propelling  power     . 
Length  of  engine  room  (if  measured) 
Number  of  engines  ....... 
Combined  power  (estimated  horse-power) 

No.  of  Tons. 

Feet.       Tenths. 

the  undersigned 


in  consideration  of 


" US-"  (a) 

w"  oSives."     day  lent  to  (ft)  by  do  hereby  for  (c)  and  (d ) 

(rf)  "  My  "or        heirs,  covenant  with  the  said  firstly  :  That  (a) 

heirs,  executors,  or  administrators  will  pay  to  the  said  the  said 


this 
or  (d) 


*  See  Merchant    hipping  Act,  s.  73. 


Forms  relating  to  Registry,  $c.  of  British  Ships.  cccxlv 

sum  of  together  with  interest  thereon  at  the  rate  of  per  (fl)  „  j ,,  or 

cent,  per  annum  on  the  day  of  next ;  and  secondly,  that  "  we." 

if  the  said  principal  sum  is  not  paid  on  the  said  day  (a)  or  (d)  ^s",,Me"  or 

heirs,  executors,  or  administrators,  will,  during  such  time  as  the  (C)  "Myself"  or 
same  or  any  part  thereof  remain  unpaid,  pay  to  the  said  interest '' '  °u™elv,f-" 

on  the  whole  or  such  part  thereof  as  may  for  the  time  being  remain  «  our." 
unpaid,  at  the  rate  of  per  cent,  per  "annum,  by  equal  half-yearly  (e)  "I  am"  or 

payments  on  the  day  of  and  day  of  in  "^^t  the 

every  year  ;  and  for  better  securing  to  the  said  the  repayment  day  fixed  for 

in  manner  aforesaid  of  the  said  principal  sum  and  interest  (a)  payment  o 

hereby  mortgage  to  the  said  ^    shares,  of  which  (e)  the  $J  if^yprio' 

owner  in  the  ship  above  particularly  described,  and  in  her  boats,  incumbrance, 

guns,  ammunition,  small  arms,  and  appurtenances,     (a)  declare  appeaiST*  the 

that  this  mortgage  is  made  on  condition  that  the  power  of  sale  which  by  registry  of  the 
the  Merchant  Shipping  Act,  1854,  is  vested  in  the  said  shall  not said  shiP-" 

be  exercised  until  the  said  (j )  day  of  .     Lastly,  (a) 

for  (c)  and  (d)  heirs,  covenant  with  the  said  and 

assigns  that  (a)  ha     power  to  mortgage  in  manner  afore- 

said the  above-mentioned  shares,  and  that  the  same  are  free  from  incum- 
brances.  (g) 

In  witness  whereof  (a)  ha    hereto  subscribed  (d)  name 

and  affixed  (d)  seal        this  day  of  one  thou- 

sand eight  hundred  and 

Executed  by  the  above-named 
in  the  presence  of 


N.B. — In  case  of  Transfer  it  may  be  made  by  Indorsement  in  the 

following  form  : — 

TRANSFER  or  MORTGAGE. 

(a)  the  within-mentioned  in  consideration  (/*)  "J  "  °r 

of  this  day  paid  to  (6)  by  hereby  (^M« " 

transfer  to  (c)  the  benefit  of  the  within-written  security.     In  "  us." 

witness  whereof  (d)  ha      hereunto  subscribed  (e)  name          «CthemI''n" 

and  affixed  (e)  seal      ,  this  day  of  one  thousand  (d)  "I  »•  or 

eight  hundred  and  "  we." 

(e)  "  My  "  o 

Executed  by  the  above-named  "  our'" 

in  the  presence  of 


N.B. — Incase  a  Mortgage  is  paid  off  the  following  Memorandum  of  its 
Discharge  may  be  used : — 

Received  the  sum  of  in  discharge  of  the  within-written 

security.     Dated  at  this  day  of  18     , 

Witness 
of 
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Form  No.  12,  Sailing  Ship. 

MORTGAGE  (to  secure  Account  Current,  &c.)* 


(a)  Here  state 
by  way  of  recital 
that  there  is  an 
account  current 
between  the 
mortgagor 
(describing  him) 
and  the  mort- 
gagee (describ- 
ing him);  and 
describe  the 
nature  of  the 
transaction,  so  as 
to  show  how  the 
amount  of  prin- 
cipal and  interest 
due  at  any  given 
time  is  to  be 
ascertained,  and 
the  manner  and 
time  of  payment, 
(ft)  "  I  "  or 
"  we." 

fc)"  Myself"  or 
"  ourselves." 
(d)  "My"  or 
"  our." 


Official  Number  of  Ship  . 

Name  of  Ship  . 

Port  Number. 

Port  of  Registry. 

British  or 
Foreign  built. 

Where  built.          When  built. 

Build       . 
Galleries  . 
Head       . 
Framework 

Number  of  decks 
Number  of  masts 
Rigged     .... 
Stern        .... 

Measurements 

Length  from  the  fore  part  of  stem  under  the  bowsprit 
to  the  aft  side  of  the  head  of  the  stern  post     . 
Main  breadth  to  outside  plank    ..... 
Depth  in  hold  from  tonnage  deck  to  ceiling  at  mid- 
ships        

Feet.         Tenths. 

Tonnage. 

Tonnage  under  tonnage  deck     ..... 
Closed-in  spaces  above  the  tonnage  deck,  it  any  ;  viz., 
Space  or  spaces  between  decks        .... 
Poop      
Roundhouse  ........ 
Other  inclosed  spaces,  if  any,  naming  them    . 
Total  Register  Tonnage 

No.  of  Tons. 

Whereas  (a) 

Now(#)  the  undersigned  in  consideration  of  the 

premises  for(c)  and(d)  heirs,  covenant  with   the 

said  and(e)  assigns,  to  pay  him  or  them  the  sums  for 

the  time  being-  due  on  this  security,  whether  by  way  of  principal  or 
interest,  at  the  times  and  manner  aforesaid.  And  for  the  purpose  of 
better  securing  to  the  said  the  payment  of  such  sums  as  last 

aforesaid  (b)  do  hereby  mortgage  to  the  said  shares, 

of  which  (f)  the   owner        in  the   ship   above  particularly 

described,  and  in  her  boats,  guns,  ammunitions,  small  arms,  and 
appurtenances. 

Lastly,  (b)  for(c)  and  (d)  heirs,  covenant  with 


*  See  Merchant  Sbippiiur  Act,  1854,  s.  73. 


Forms  relating  to  Registry,  fyc.  of  British  Ships.  cccxlvii 

the  said  and  (e)         assigns  that  (  b)  ha    power  to  mort-  (*)  "i  "  or 

gage  in  manner  aforesaid  the  above-mentioned  shares,  and  that  the  same  tJft  My.»  or 
are  free  from  incumbrances  (g}.  (?*'i  am  "  or 

In  witness  whereof  (b)  ha    hereto  subscribed  (d)  name  "  we  are 

and  affixed  (d)  seal        this  day  of 

one  thousand  eight  hundred  and  .  «  save  as  ap- 


Executed  by  the  above-named 
in  the  presence  of  .  "  said  ship. 


N.B.—  In  case  of  Transfer  it  may  be  made  by  Indorsement  in  the 
following  form : — 

TRANSFER  OF  MORTGAGE. 

(a)  the  within-mentioned  in  consideration  («>  « i  »•  or 

of  this  day  paid  to  (b)  by  hereby "  we," 

transfer  to  (c)  the  benetit  of  the  within-written  security.     In  «is'»  e 

witness  whereof  (d)  ha      hereunto  subscribed  (e)  name       (c."  Him  "or 

and  affixed  (e)  seal    ,  this  day  of  one  thousand  /jftSJiT  or 

eight  hundred  and  «  we." 

(«)  "My"  or 

Executed  by  the  above-named 
in  the  presence  of 


N.B. — In  case  a  Mortgage  is  paid  off  the  following  Memorandum  of 
its  Discharge  may  be  used : — 

Received  the  sum  of  in  discharge  of  the  within-written 

security.     Dated  at  this  day  of  18 

Witness 
of 
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(a)  Here  state 
by  way  of  recital 
that  there  is  an 
account  current 
between  the 
mortgagor 
(describing  him) 
and  the  mort- 
gagee (describ- 
ing him ;)  and 
describe  the 
nature  of  the 
transaction,  so  as 
to  show  how  the 
amount  of  prin- 
cipal and  interest 
due  at  any  given 
time  is  to  be 
ascertained,  and 
the  manner  and 
time  of  payment. 

(b)  "  I  "  or 

(c)  "  Myself"  or 
"  ourselves." 

(d)  "  My  "  or 
"  our." 

(«)  "  His"  or 
"  their." 
(  /  )"I  am"  or 
"wv  are." 


Form  No.  12  A,  Steamer. 

MORTGAGE  (to  secure  Account  Current,  &c.)* 


Official  JNrumber  of  Ship . 


Name  of  Ship . 


Port  No. 


Port  of 
Eegistry. 


British  or  How 

Foreign  built.      Propelled. 


Number  of  decks 
Number  of  masts 
Rigged     . 
Stern 


Where 
Built. 


When 
Built. 


Build       . 
Galleries 
Head       . 
Framework 


Measurements. 

Length  from  the  forepart  of  the  stem  under  the  bow- 
sprit to  the  aftside  of  the  stern-post  .... 
Main  breadth  to  outside  plank     ..... 
Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships 


Feet. 


Tonnage. 

Tonnage  under  deck 

Closed-in  spaces  above  the  tonnage  deck,  if  any ;  viz., 

Space  or  spaces  between  decks          . 

Poop  .......... 

Roundhouse     

Other  inclosed  spaces,  if  any,  naming  them 

Deduct  allowance  for  propelling  power 
Register  tonnage         . 


Tenths. 


No.  of  Tons. 


Deduction  for  space  required  for  propelling  power 
Length  of  engine  room  (if  measured)  . 

Number  of  engines 

Combined  power  (estimated  horse-power)    . 


No.  of  Tons. 


Feet.      Tenths. 


Whereas  (a) 

Now  ( b)  the  undersigned  in  consideration  of  the 

premises  for  (c)  and  (d)  heirs,  covenant  with  the  said 

and  (e)      ,  assigns,  to  pay  to  him  or  them  the  sums  for 

the  time  being*  due  on  this  security,  whether  by  way  of  principal  or 
interest,  at  the  times  and  manner  aforesaid.  And  for  the  purpose  of 
better  securing  to  the  said  the  payment  of  such  sums  as  last 

aforesaid  (b)  do  hereby  mortgage  to  the  said 

shares,  of  which  (/)  the  owner  in  the 

ship  above  particularly  described,  and  in  her  boats,  guns,  ammunition, 
small  arms,  and  appurtenances. 

Lastly,  (b)  for  (c)  and  (d)  heirs,  covenant  with 

*  See  Merchant  Shipping  Act,  1854,  s.  73. 


Forms  relating  to  Registry,  $c.  of  British  Ships. 
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the  said  and(tf)  assigns  that  (b)  ha        power  to  (»)  "1 "  or 

mortgage  in  manner  aforesaid  the  above-mentioned  shares,  and  that  the  (<^c«  My"  or 
same  are  free  from  incumbrances  (g)  .  "  our." 

(e)  "  His"  or 

In  witness  whereof  (b)  ha        hereto  subscribed  (d)  "their," 

name        and    affixed  (d)  seal        this  day  of  ffi^hSS?" 

one  thousand  eight  hundred  and  .  add,  ••  save  as 

•'  appears  by  the 

Executed  by  the  above-named  in  the  presence  of  .    "  registry  of  tho 

J  "  said  ship." 


N.B. — In  case  of  Transfer  it  may  be  made 
following  Form : 


Indorsement  in  the 


(«) 


(a)        the  within-mentioned  in  consideration 

of  this  day  paid  to  (b)  by  hereby  w%) 

transfer  to  (c)  the  benefit  of  the  within-written  security.  "  us.' 

In  witness  whereof  (d)  ha        hereunto  subscribed  (e)  " 

name      and  affixed  (e)  seal        ,  this          day  of  « 

one  thousand  eight  hundred  and  .  (<0  "My"  or 

Executed  by  the  above-named 
in  the  presence  of 


I "  or  " 
Me  "  or 

c)  "  Him  "x>r 

hem." 

id)  "  I  "  or 


'our. 


N.B — In  case  a  Mortgage  is  paid  off  the  following  Memorandum  of 
its  Discharge  may  be  used: — 

Received  the  sum  of  in  discharge  of  the  within-written 

security.     Dated  at  this  day  of 

Witness 
of 


cccl 


Appendix. 


Form  No.  16  A,  Steamer. 

CERTIFICATE  OP  MORTGAGE. 


N.B.— These 
particulars 
to  be  filled  up 
from  the  certifi- 
cate of  the  ship's 
registry. 


Official  Number  of  Ship . 


Date  of  Registry ,  186- 


General  Description  of  Ship. 


Name  of  Ship. 


British  or 
Foreign  Built. 


Number  of  decks 
Number  of  masts 
Rigged    . 
Stern 


Port  of  Registry. 


How  Propelled. 


Build      . 
Galleries 
Head       . 
Framework 


Measurements. 

Length  from  the  forepart  of  stem  under  the  bowsprit 
to  the  aftside  of  the  head  of  the  sternpost 

Main  breadth  to  outside  plank  .... 

Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships 


Tonnage. 

Tonnage  under  tonnage  deck      . 

Closed-in  spaces  above  the  tonnage  deck,  if  any  ;  viz., 

Space  or  spaces  between  decks 

Poop 

Roundhouse 

Other  inclosed  spaces,  if  any,  naming  them     . 

Gross  tonnage 

Reduction  for  space  required  for 
propelling  power     . 


Feet. 


Tenths. 


No.  of  Tons. 


Register  tonnage   . 


Length  of  engine  room 

Number  of  engines  .... 

Combined  power  (estimated  horse-power)  \ 
Number  of  horses-power      .         .        .  J 


feet 


tenths. 


Forms  relating  to  Registry,  $c.  of  Ships. 

[CERTIFICATE  OF  MORTGAGE — continued.] 
ACCOUNT  or  TITLE  OF  OWNERS. 


Name  of  Owners. 

Number  of  Sixty-fourth 
Shares  held  by  each. 

Existing  Mortgages  or  Certificates 
of  Mortgage  on  the  same  Ship,  or 
Shares  included  in  this  Certificate. 

•  Every  par- 
ticular should  b« 
fully  stated. 

(a)  "  I"  or 
"  we." 
(&)  "My"  or 

* 

(a)               the  undersigned  being  as  above  stated,  owner      of 

aVioi.ua    ir»    4\\a    oT-iirk    aVtrwa  Hotamnhprl      aa    sf.af-arl     in    flip  -firvrpcpm  n  or  s»r»f»rmnr 

of  title,  hereby  appoint  (b)  attorney  in  (b)  (c>  «'His"  or 

name        and  on  behalf  to  mortgage  the  said  shares,  and  to  execute  "  their." 

and  do  all  such  deeds,  matters,  and  things  as  may  be  necessary  for  car- 

rying into  effect  the  power  hereby  given,     (a)  declare  that 

the  amount  of  money  to  be  raised  by  mortgage  under  this  power  shall 

not  exceed  ,  and  that  the  rate  of  interest  at  which  the  same  is 

raised  shall  not  exceed  for  every  one  hundred  pounds  by  the 

year,    (a)  declare  that  the  power  of  mortgaging  hereby  given 

may  be  exercised  at  .     (a)  declare  that  the  above  power 

shall  not  be  exercised  after  the  expiration  of  months  from  the 

date  hereof. 

In  witness  whereof  (a)  have  hereunto  subscribed  (b) 

name        and  affixed  (b)  seal  this  day  of 

I  ,  Registrar  of  hereby  certify  that  the  above 

written  particulars  relating  to  the  ship  and  the  title  thereto  are  correct  ; 
and  I  further  certify  that  the  said  owner  ha  duly  subscribed  and 
affixed  (c)  signature  and  seal  as  appears  above. 


Registrar. 


Nota  Rene.  —  "  Persons  who  purchase  under  a  certificate  of  sale  or  who 
advance  money  under  a  certificate  of  mortgage,  when  there  is  a  previous  mort- 
gage or  a  previous  certificate  of  sale  or  of  mortgage  endorsed  on  the  certificate 
under  which  they  purchase,  do  so  at  their  own  risk. 

"  Their  title  is  liable  to  be  defeated  by  the  persons  claiming  under  the  incum- 
brance  so  endorsed." 


The  within-mentioned  shares  in  the  ship  were  this  day 

mortgaged  to  to  secure  .    Dated  at 

this  day  of  one  thousand  eight  hundred 

and 


(d)  "Regis- 
•'  trar  "  or  "  con- 
"  sular  officer," 
as  the  case  may 
be. 

(*)  St»ta  port 
•r  place. 


ccclii 


*  These  par- 
ticulars to  be 
filled  up  from  the 
certificate  of  the 
ship's  registry. 


(a)  "I"  or 
"  we." 

(b)  "  Mort- 
gaging" or 

"  selling." 

(e)  "  Me"  or 
«  us." 

(rf)  "Mort- 
"  gage  "  or 
"  sale." 

(e)  "My "or 
"  our." 

(/)  Owner" 
or  "mortgagee." 


Appendix. 

Form  No.  ISA.,  Steamer. 

REVOCATION  OF  CERTIFICATE  OF  MORTGAGE  OR  SALE.* 


Official  Number  of  Ship . 


Date  of  Registry ,  185—. 


General  Description  of  Ship. 


Name  of  Ship. 


British   or 
Foreign  Built. 


Port  of  Registry. 


How  Propelled. 


Number  of  decks 
Number  of  masts     - 
R'gged  - 
Stern      - 


Build      - 
Galleries 
Head      - 
Framework 


Measurements. 

Length  from  the  fore  part  of  stem  under  the  bowsprit 

to  the  aft  side  of  the  head  of  the  stern  post     - 
Main  breadth  to  outside  plank  - 
Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships 


Closed-in  spaces  above  the  tonnage  deck,  if  any ;  viz., 
Space  or  spaces  between  decks       - 
Poop    --------- 

Roundhouse          -  - 

Other  inclosed  spaces,  if  any,  naming  them  - 

Gross  Tonnage 

Reduction  for  space  required  for 
propelling  power   - 

Register  Tonnage 

Length  of  engine  room 
Number  of  engines 

Combined  power  (estimated  horse-power) ) 
number  of  horses-power      -        -        -  \  ~~ 


Feet. 


Tenths. 


No.  of  Tons. 


feet 


tenths 


(a)  of  being  owner     of  shares  in  the  ship 

above  described,  hereby  revoke  the  power  of  (#)  the  said  shares 

given  by(c)  to  by  a  certificate  of(flf)  dated 

the  day  of  one  thousand  eight  hundred  and 


In  witness  whereof  (a) 

name      and  affixed  (e) 

thousand  eight  hundred  and 

I  ,  Registrar  of 

certify  that  the  said  (f) 


executed  this  power  of  revocation  in  [ 
manner  above  appearing.  J 


have  hereunto  subscribed  (e) 
seal      this  day  of 

hereby  "1 
ha 


one 


.Registrar  of 


*  See  Merchant  Shipping  Act,  1854,  s.  83. 


Forms  relating  to  Registry,  fyc.  of  Ships. 
Form,  No.  13  A.,  Steamer. 

DECLARATION  BY  REPRESENTATIVE  OP  A  DECEASED  OWNER 
TAKEN  BY  TRANSMISSION  (a). 


cccliii 


Official  Number  of  Ship . 


Date  of  Registry ,  186—. 


General  Description  of  Ship. 


Name  of  Ship. 


British  or 
Foreign  Built. 


Tort  of  Registry. 


How  Propelled. 


Number  of  decks 
Number  of  masts 
Rigged    . 
Stern 


Build 
Galleries  . 
Head       . 
Framework 


Measurements. 

Length  from  the  fore  part  of  stem  under  the  bowsprit 

to  the  aft  side  of  the  head  of  the  stern  post     . 
Main  breadth  to  outside  plank   . 
Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships 


Tonnage. 

Tonnage  under  tonnage  deck      ..... 
Closed-in  spaces  above  the  tonnage  deck,  if  any ;  viz., 

Space  or  spaces  between  decks        .... 

Poop      .  

Roundhouse 

Other  inclosed  spaces,  if  any,  naming  them   . 

Gross  Tonnage 

Reduction  for  space  required  for 
propelling  power    . 

Register  Tonnage     . 

Length  of  engine  room  .        .        .    — • 

Number  of  engines  ....     — 

Combined  power  (estimated  horse  power)  { 

number  of  horses-power        ,         .        .  S 


Feet. 


Tenths. 


No.  of  Tons. 


*  If  foreign 
built,  add  "  and 
"  her  foreign 
"  name  is          ." 

t  If  British, 
insert 

"  British." 
"  Built  at 
"  in  the  county 
"  of  on  the 
"day  of  18  ." 

If  foreign, 
insert 

"  Foreign." 
"  Built  at  " 

[naming  the 
place  and 
country]  "on 
"  the          day  of 
18    ." 
or, 

if  foreign,  and 
time  and  place  of 
build  unknown, 
insert 

"  Foreign." 
"  Time  and  place 
"of  build  are  un- 
"  known  to  the 
"  declarant." 

or, 

if  a  condemned 
ship,  insert 
"  condemned  by 
"  the  court  of   " 
[naming  the 
court]  "  on  the 
"      day  of       ." 

(a)  "  I  "  or 
"  we." 

(b)  Here  insert 
name,  descrip- 
tion, and  place 
of  birth  of 
declarant. 

(c)  "  I  am  "  or 
"  we  are." 

(a)  "Owner" 
"  or  mortgagee." 
(e)  Here  insert 
''  on  the          day 
"  of  having 

"  first  duly  made 
•'  his  will,  dated 
"  the          day  of 
"          ,  whereby 
"  he  appointed 
"  (me  or  us) 
"  executor,  and 
"  (I  or  we) 
"  proved  his  said 
"  will  on  the 
"  day  of      in  the 
"  court  of         ." 

or, 

"  On  the 
"  day  of 
"  intestate,  and 
"  that  letters  of 
"  administration 
"  of  his  estate 
"  and  effects 
"  were  on  the 

day  of 

"  duly  granted 
"  to  (me  or  us) 
"  by  the  court 
"  of  ." 

If  in  the  pre- 
sence of  a  regis- 

to  hie  signature  "  registrar  of  the  port  of        ."  trar,  he  will  add 

If  in  the  presence  of  a  magistrate,  his  description  should  be  added,  as,  for  example,  "justice  of  the  peace 

"  acting  in  and  for"  [naming  the  county,  city,  borough,  $c.,  a»  the  case  may  be.] 


feet 


tenths 


declare  that  the  person 
of 
in  the  county 


(a)  the  undersigned  ( 1} 

declare  as   follows:— (c)  (a) 

appearing  by  the  register  book  to  be  the  (d } 
shares  in  the  ship  above  described,  died,  at 
of  (e) 

To  the  best  of  my  knowledge  and  belief,  no  person  or  body  of  persons 
other  than  such  persons  or  bodies  of  persons,  as  are  by  the  Merchant 
Shipping  Act,  1854,  qualified  to  be  owners  of  British  ships  is  entitled,  as 
owner,  to  any  interest  whatever,  either  legal  or  beneficial,  in  the  said 
ship,  (a)  make  this  solemn  declaration  conscientiously  believing 

the  same  to  be  true. 

Made  and  subscribed  the  day  of  18    ,  by  the  above- 

named  in  the  presence  of 


(ft)  See  Merchant  Shipping  Act,  1854,  s.  58. 

3  s  .2 


cccliv  Appendix. 

Form  No.  14  A.,  Steamer. 

DECLARATION  OF  OWNERSHIP  OR  INTEREST  ON  TRANSMISSION  BY 
BANKRUPTCY,  (a) 


*  If  foreign 
built,  add  "  and 
"  her  foreign 
"  name  is        ." 
t  If  British, 
insert 
"  British." 
"  Built  at 
"  in  the  county 
"of        on  the 
"        dav  of 
"  18    ." 
If  foreign,  in- 
sert 
"  Foreign." 
"  Built  at       " 
[naming  the 
place  and  coun- 
try] "  on  the 
"day  of      18    ." 
or, 
if  foreign,  and 
time  and  place  of 
build  unknown, 
insert 
"  Foreign." 
"  Time  and 
"  place  of  build 
"  are  unknown 
"  to  the  de- 
"  clarant." 
or, 
if  a  condemned 
ship,  insert 
"  condemned  by 
"  the  court  of" 
[naming  the 
court]  "  on  the 
"        day  of       ." 

(a)  "  I  "  or 
"  we." 
(6)  "  Owner" 
or  "  mortgagee." 
Cc)  "Adjudged 
bankmpt." 
(e"i  Here  state 
who  has  been 
appointed. 
(/)  "Official" 
or  "  creditors  "  or 
"  official  and 
"  creditors." 
(//)  "  I  am" 
or  "  we  are." 
(h)  "  Owner  " 
or  "mortgagee  " 
t  If  in  the  pre- 
sence of  a  regis- 
trar he  will  add 
to  his  signature 
"  registrar  of  the 
"  port  of        ." 
If  in  the  pre- 
sence of  a  magis- 
trate his  descrip- 
tion should  be 
added,  as,  for 
example"  justice 
"  of  the  peace 
"  acting  in  and 
"  for"  [naming 
county,  city, 
borough,  $c.,  at 
thf  cage  may  be.] 

Official  Number  of  Ship  . 

Date  of  Registry  186—. 

General  Description  of  Ship.j 

Port  of  Registry.                I 

low  Propelled. 

NameofSh,p. 

*£SftXt 

• 

t 

Number  of  decks 
Number  of  masts     . 
Rigged    .... 
Stern       .... 

Build      . 
Galleries 
Head       . 
Framework      . 

- 

Length  from  tl 
to  the  aftside 
Main  breadth  tc 
Depth  in  hold  fi 

Measureme 

le  forepart  of  s 
of  the  head  of 
>  outside  plank 
•om  tonnage  de< 

nts. 

tern  under  the  bowsprit 
the  sternpost 

Feet.        Tenths. 

3k  to  ceiling  at  midships 

Tonnage. 

Tonnage  under  tonnage  deck       .         . 
Closed-in  spaces  above  the  tonnage  deck,  if  any  ;  viz., 
Space  or  spaces  between  decks          .... 
Poop        
Roundhouse     ........ 
Other  inclosed  spaces,  if  any,  naming  them     . 

No.  of  Tons. 

Gross  tonnage 
Reduction  for  space  required  for 
propelling  power   . 

Registered  tonnage    . 

Length  of  engine  room 
Number  of  engines 
Combined  power  (estimated  hor 
Number  of  horses-power 

.     feet  tenths. 

se-power)  } 

.1 

(a)                the  undersigned 
declare  as  follows  :  —  The  person  appearing  by  the  register  book  to  be 
the  (b)                of  shares  in  the  ship  above  described,  was  on  the 
day  of        one  thousand  eight  hundred  and        duly  (e)          and  (e) 
appointed  (./)            assignee  of  the  estate  and  eifects  of  the  said 
and  (ff)              entitled  to  be  registered  as  (h)              of  the  said 
shares  of  the  said  ship.     And  (a)                  make  this  solemn  declaration 
conscientiously  believing  the  same  to  be  true. 

Made  and  subscribed  by  the  above-named        in  the  presence  of  f 

(a)  Merchant  Shipping  Act,  1854,  s.  68. 

Forms  relating  to  Registry,  fyc.  of  British  Ships. 
Form  No.  15  A.,  Steamer. 

DECLARATION  ON  TRANSMISSION  BY  MARRIAGE  (a.) 


ccvlv 


Official  dumber  of  Ship  . 

Date  of  Registry  186—. 

*  If  foreign 
built,  add  "  and 
"  her  foreign 
"  name  is        ." 
t  If  British, 
insert 
"  British." 
"  Built  at 
"  in  the  county 
"of       on  the 
"         day  of 
"  18    ." 
If  foreign,  in- 
sert 
"  Foreign." 
"  Built  at 
[naming  the 
place  and  coun- 
try] "  on        the 
"         day  of 
"  18    ." 
or, 
if  foreign,  and 
time  and  place  of 
build  unknown, 
insert 
"  Foreign." 
"  Time  and 
"  place  of  build 
"  are  unknown 
"  to  the  de- 
"  claraut." 
or, 
if  a  condemned 
ship,  insert 
"  condemned  by 
"  the  court  of" 
[naming  the 
court]  "  on  the 
"       day  of       ." 

J  If  in  the  pre- 
sence of  a  regis- 
trar he  will  add 
to  his  signature 
"  registrar  of  the 
"  port  of       ." 
If  in  the  pre- 
sence of  a  ma- 
gistrate his  de- 
scription should 
be  added,  as,  for 
example,  "justice 
"  of  the  peace 
"  acting  in  and 
"for"  [na»iinrj 
the  coiinty,  city, 
borough,  $c.. 
<w  the  case  may 
be]. 

General  Description  of  Ship. 
TVi 

•t  of  Registry,    j             How  propelled. 

„            .  _.  .                   British  or 
ship.           Foreign  Built. 

*                                    t 

1 

Number  of  decks 
Xumber  of  masts 
Rigged    .... 
Stern       .... 

Build       .... 
Galleries 
Head       .... 
Framework 

Measurements.                                     Feet'       Tenths' 

Length  from  the  fore  part  of  stem  under  the  bowsprit 
to  the  aft  side  of  the  head  of  the  stern  post 
Main  breadth  to  outside  plank    
Depth  in  hold  from  tonnage  deck  to  ceiling-  at  midships 

Tonnage. 

No.  of  Tons. 

Closed-in  spaces  above  the  tonnage  deck,  if  any  ;  viz., 
Space  or  spaces  between  decks         .... 
Poop      ......... 
Roundhouse    
Other  inclosed  spaces,  if  any,  naming  them   . 

Gross  1 
Reduction  for 
propelling  p 

Registt 

Length  of  engine  room 
Xumber  of  engines 
Combined  power  (estimated  horse- 
number  of  horses-power 

^onnage 
space  required  for 
ower     . 

;r  Tonnage   . 

.     feet  *  tenths. 

lower)  ) 

.* 

I,  the  undersigned 
of                in  the  county  of                declare  as  follows  :  —  1  am  a  natural- 
born  subject  of  her  Majesty,  born  at                in  the  county  of 
and  have  never  taken  the  oath  of  allegiance  to  any  foreign  state.     I 
declare  that  on  the                day  of                 one  thousand  eight  hundred 
and                  I  intermarried  with,  and  am  now  the  husband  of                , 
the  person  appearing  on  the  register  book  to  be  the  owner  of 
shares  in  the  said  ship,  and  I  declare  that  on  such  marriage  the  interest 
of  the  said                became  by  law  vested  in  me,  and  that  I  am  entitled 
to  be  registered  as  owner  of  the  said  shares  in  place  of  the  said 
To  the  best  of  my  knowledge  and  belief,  no  person  or  body  of  persons 
other  than  such  persons  or  bodies  of  persons  as  are  by  the  Merchant 
Shipping  Act,  1854,  qualified  to  be  owners  of  British  ships  is  entitled,  as 
owner,  to  any  interest  whatever,  either  legal  or  beneficial,  in  the  said 
Ship.     And  I  make  this  solemn  declaration  conscientiously  believing  the 
same  to  be  true. 
Made  and  subscribed  the                day  of                18     ,  bv  the  above- 
named                in  the  presence  ofj 

(a)  See  Merchant  Shipping  Act,  1854,  s.  58. 


ccclvi 


Appendix. 


DECLARATION  BY  MORTGAGEE  TAKING  BY  TRANSMISSION  (a). 


No.  Date  of  Registry. 

Name  of  Ship.           F^S^Built.         Port  of  Registl7-                How  Propelled. 

By  steam  or  sails,  and, 
if  by  steam,  whether 
by  paddle  or  screw. 

Number  of  decks                                             Build 
Number  of  masts 
Rigging-  .        .    Nature  of,  and  whether    Gallery 
standing  or  runninq    TT     , 
bowsprit.                        Head 
Stern        .        .    Hound,  square,  or  other    Framework 
description. 

Carvel  or 
clincher. 
Description  of. 

Kind  of. 

Wood  or  other 
material. 

Measurements. 
Length  from  the  forepart  of  stem  under  the  bowsprit 
to  the  aftside  of  the  head  of  the  sternpost 
Main  breadth  to  outside  of  plank        .... 
Depth  in  hold  from  tonnage  deck  to  ceiling  at  mid- 
ships       

Feet. 

Tenths. 

Tonnage. 
Tonnage  under  tonnage  deck       
Closed-in  spaces  above  the  tonnage  deck,  if  any  ;  viz., 
Space  or  spaces  between  decks         .... 

No.  of  Tons. 

Roundhouse    
Other  inclosed  spaces,  if  any,  naming  them     . 

Total 

Additional  Particulars  for  Steamers. 
Deduction  for  space  required  for  propelling  power  (say 
whether  -j^g-ths  °r  T^t'ns>  or  as  measured) 

Length  of  engine  room  (if  measured)  .... 
Engines      
Combined  power  (estimated  horse-power)    . 

Tons. 

Feet. 

Tenths. 

Number  of  Engines. 

Xo.  of  Horses-power. 

Register  tonnage  (after  making  deduction  for  "1 
space  for  propelling  power  in  steamers)        J 

I,  the  undersigned  A.  B.,  of 
declare  as  follows  :  — 


in  the  county  of 


Merchant  Shipping  Act,  1851,  s.  74. 


'6 


Forms  relating  to  Registry,  $c.  of  British  Ships.  ccclvi 

I  declare  that  the  person  appearing  by  the  register  book  to  be  the 
mortgagee  of  shares  in  the  ship  above  described*  [died  at  i"n^U0cr-fl(r"rd~ 

in  the  county  of  ,  having  first  duly  made  his  will,  dated  the 

day  of  ,  whereby  he  appointed  me  executor,  and  I  proved  his  ;-a!d 

will  on  the  day  of  in  the  court  of  ]  or,  [died 

at  in  the  county  of  on  the  day  of  intestiit^, 

and  that  letters  of  administration  of  his  estate  and'  effects  were  on  the 
day  of  duly  granted  to  me  by  the  court  of  ], 

or, 

We  declare  that  C.  D.,  the  person  appearing  on  the  register  book  to  be 
the  mortgagee  of  share      in  the  ship  above  described*  [was  on 

the  day  of  duly  adjudged  a  bankrupt],  or  [was  duly 

declared  insolvent],  and  that  we  were  on  the  clay  of 

appointed  assignees  of  the  said  C.  D.,  and  we  are  by  law  entitled  to  be 
registered  as  mortgagees  of  the  said  share  of  the  said  ship  in 

place  of  the  said  C.  D., 

or, 

I  declare  that,  on  the  day  of  I  intermarried  with  and 

am  now  the  husband  of  C.  D.,  the  person  appearing  on  the  register  book 
to  be  the  mortgagee  of  share  in  the  said  ship,  and  I  declare  that 

on  such  marriage  the  interest  of  the  said  C.  D.  became  by  law  vested  in 
me,  and  that  I  am  entitled  to  be  registered  as  mortgagee  of  the  said 
share  in  place  of  the  said  C.  D. 

And  I  make  this  solemn  declaration  conscientiously  believing  the  same 
to  be  true. 

(Signed) 

Made  and  subscribed  by  the  \ 
above-named  A.  B.  in  the  > 
presence  of  me  7 


(Signed) 


Registrar  or  Justice  of  the  Peace. 
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FORMS  RELATING  TO  THE  HIRING,  PAYMENT,  DISCHARGE, 

FOR  SHIPS,  AS  ISSUED  BY  THE  BOARD  OF 

Form  A.  Agreement  for 


Name  of  Ship. 

Official 

Number. 

Port  of 

Registry. 

Port  No.  and  Date 
of  Register. 

Registered 
Tonnage. 

MANAGING 

Name. 

Scale  of  Provisions  to  be  allowed  and  served  out  to  the  Crew  during  the  Voyage. 


SUNDAY  ... 

MONDAY . . . 

TUESDAY... 

WEDNESDAY 

THURSDAY. 

FRIDAY    ... 

SATURDAY. 


Bread 
Ib. 


Beef 
Ib, 


Pork    Flour 
Ib.    !    Ib. 


Peas 


Tea 


Sugar  Water 


qts. 


•  Here  any  stipulation  for  changes  or  substitution  of  one  article  for  another  may  be  inserted. 


Signatures 
of  Crew. 

Age. 

Town  and 
County 
where 
Born. 

No.  of  Fund 
Ticket  (if 
any)  or 
E  2. 

No.  of 
Royul  Naval 
Volunteer's 
Certificate. 

Ship  in  which  he  last 
served,  Official 
Number,  and  Port 
she  belonged  to,  or 
other  Employment. 

Date  and  Place  of  Dis- 
charge from  such  Ship. 

Date. 

Place. 

PLACE  FOR  SIGNATURES  AND 

NOT*.— Here  the  Entries  are  to  be  made  as  above,  except  that  the  Signature  of  the  Consul 

substituted  for  that  of 


ACCOUNT  OF 


NOTE.-  Any  Erasure,  Interlineation,  or  Alteration, 
in  this  Agreement,  except  in  the  case  of  Substitutes, 
will  be  void,  unless  attested  by  some  Shipping  Master, 
Officer  of  Customs,  Consul,  or  Vice-Consul,  to  be  made 
with  the  consent  of  the  persons  interested. 

This  Agreement  must  be  delivered  to  the  Shipping 
Master  within  forty-eight  hours  after  the  Ship's  arrival 
at  her  final  Port  of  Destination  in  the  United  Kingdom. 


Christian  and  Surnames  of 
the  Apprentices  at  length. 


Date  of  Registry 
of  Indenture. 


INDORSEMENTS. 


INDORSEMENTS. 
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AND    DISCIPLINE    OF    SEAMEN,  AND   TO   MEDICAL   STORES 
TRADE.     (See  Merchant  Shipping  Act,  1854,  section  8.) 
Foreign-going  Ship.  Copy. 


OWNER. 

MASTER. 

Date  and  Place  of  first 
Signature  of  Agreement, 
including  Name  of 
Shipping  Office. 

Address.  (State  No.  of 
House,  Street,  and  Town.) 

Name. 

No.  of  Certi- 
ficate. 

Address.  (State  No.  of 
House,  Street,  and  Town  ) 

The  several   Persons  whose  Names  are  hereto  subscribed,  and  whose 

descriptions  are  contained  below,  and  of  whom are  engaged 

as  sailors,  hereby  agree  to  serve  on  board  the  said  ship,  in  the  several 
capacities  expressed  against  their  respective  names,  on  a  voyage  from  • 

And  the  said  crew  agree  to  conduct  themselves  in  an  orderly,  faithful, 
honest,  and  sober  manner,  and  to  be  at  all  times  diligent  in  their  re- 
spective duties,  and  to  be  obedient  to  the  lawful  commands  of  the  said 
master,  or  of  any  person  who  shall  lawfully  succeed  him,  and  of  their 
superior  officers,  in  everything  relating  to  the  said  ship  and  the  stores 
and  cargo  thereof,  whether  on  board,  in  boats,  or  on  shore:  in  consider- 
ation of  which  services  to  be  duly  performed,  the  said  master  hereby 
agrees  to  pay  to  the  said  crew  as  wages  the  sums  against  their  names 
respectively  expressed,  and  to  supply  them  with  provisions  according  to 
the  annexed  scale:  And  it  is  hereby  agreed,  that  any  embezzlement  or 
wilful  or  negligent  destruction  of  any  part  of  the  ship's  cargo  or  stores 
shall  be  made  good  to  the  owner  out  of  the  wages  of  the  person  guilty  of 
the  same  :  And  if  any  person  enters  himself  as  qualified  for  a  duty  which 
he  proves  incompetent  to  perform,  his  wages  shall  be  reduced  in  pro- 
portion to  his  incompetency :  And  it  is  also  agreed,  that  the  regulations 
authorized  by  the  board  of  trade,  which  in  the  paper  annexed  hereto  are 
numbered  t 

are  adopted  by  the  parties  hereto,  and  shall  be  considered  as  embodied 
in  this  agreement:  And  it  is  also  agreed,  that  if  any  member  of  the  crew 
considers  himself  to  be  aggrieved  by  any  breach  of  the  agreement  or 
otherwise,  he  shall  represent  the  same  to  the  master  or  officer  in  charge 
of  the  ship  in  a  quiet  and  orderly  manner,  who  shall  thereupon  take 
luch  steps  as  the  case  may  require  :  And  it  is  also  agreed,  that  J 

In  witness  whereof  the  said  parties  have  subscribed  their  names  hereto 
on  the  days  against  their  respective  signatures  mentioned. 

Signed  by Master,  on  the day  of ,  186 


*  Here  the  voyage  is  to  be  de- 
scribed and  the  places  named  at 
which  the  ship  is  to  touch,  or  if 
that  cannot  be  done,  the  general 
nature  and  probable  length  of  the 
voyage  is  to  be  stated. 

t  Here  are  to  be  inserted  the 
numbers  of  any  of  the  regulations 
for  preserving  discipline,  lettered 
R,  issued  by  the  Board  of  Trade, 
which  the  parties  agree  to  adopt. 
If  any  of  them  are  so  adopted,  a 
copy  of  the  regulations  is  to  be 
kept  annexed  to  the  agreement. 

J  Here  any  other  stipulations 
may  be  inserted  to  which  the  par- 
ties agree,  and  which  are  not  con- 
trary to  law. 


||  The  authority  of  the  owner  or 
agent  for  the  allotments  mentioned 
below  is  in  my  possession. 


Shipping  Master. 

||  This  is  to  be  filled  up  if  such 
an  authority  has  been  produced. 


Date  and  place 
of  joining 
this  ship. 

Iln  what  capa- 
city engaged  ; 
and  if  Mate, 
No.  of  his 
Certificate 
(if  any). 

Time  at 
which  he  is 
to  be  on 
board. 

Amount  of 
Wages  per 
Calendar 
Month,  Share, 
or  Voyage. 

Amount  of 
Wages 
advanced 
on  Entry. 

Amount  of 
Monthly 
Allotment. 

Shipping 
Master's  Sig- 
nature or 
Initials. 

Date. 

Place 

DESCRIPTION  OF  SUBSTITUTES. 

or  Vice-ConsuJ,  Officer  of  Customs,  or  Witness  before  whom  the  Man  it  engaged,  is  to  be 
the  Shipjjing  Matter. 


APPRENTICES  ON  BOARD. 


.' 

Port  at  which 
Indenture  was 
Registered. 

Date  of  Registry 
of  Assignment 
(if  any). 

Port  at  which  As- 
signment (if  any] 
was  Registered. 

I  declare  to  the  truth  of  the  entries  in  this  agree- 
ment, delivered  to  the  shipping  master  at 
on  the                         day  of                         186 

Master. 

INDORSEMENTS. 


INDORSEMENTS. 
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Form  B. 


AGREEMENT  FOR 


Name  of  Ship. 

Official 
Number. 

Port  of 
Registry. 

Port  No.  and  Date 
of  Register. 

Registered 
Tonnage. 

MANAGING 

Name. 

Scale  of  Provisions  to  be  allowed  and  served  out  to  the  Crew  during  the  Voyage. 


SUNDAY  

MONDAY 

TUESDAY  ... 
WEDNESDAY 
THURSDAY... 

FRIDAY    

SATURDAY . . . 


Bread 
Ib. 


Beef 
Ib. 


Pork 
Ib. 


Flour 
Ib. 


Peas. 


Coffee 


Sugar  Water 
qts. 


Here  any  stipulation  for  changes  or  substitution  of  one  article  for  another  entered  in  the  agreement 
is  to  be  inserted. 


Signatures 
of  Crew. 

Age. 

Town  or 
County 
where 
Born. 

No.  of  Fund 
Ticket  (if 
any)  or 
E  «. 

No.  of 
Royal  Naval 
Volunteer's 
Certificate. 

Ship  In  which  he 
last  served,  Official 
Number,  and  Port 
she  belonged  to,  or 
other  Employment. 

Date  and  Place  of  Dis- 
charge from  such  Ship. 

Date. 

Place. 

ACCOUNT  OF  APPRENTICES 


NOTE.— Any  Erasure,  Interlineation,  or  Alteration, 
in  this  Agreement,  except  in  the  case  of  Substitutes, 
will  be  void,  unless  attested  by  some  Shipping  Master, 
Officer  of  Customs,  Consul,  or  Vice-Consul,  to  be  made 
with  the  consent  of  the  persons  interested. 

This  Agreement  must  be  delivered  to  the  Shipping 
Master  at  some  Port  of  Ihe  Unhed  Kingdom  within 
Twenty-one  Days  after  the  Thirtieth  of  June  or  TliU-ty- 
first  of  December  next  succeeding  t lie  Hate  at  which  it 
was  made. 


Christian  and  Surnames  of 
the  Apprentices  at  length. 

Date  of  Registry 
of  Indenture. 
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HOME  TRADE  SHIP. 


OWNER. 

MASTER. 

Date  and  Place  of  first 
Signature  of  Agreement. 

Address.  (State  No.  of 
House,  Street,  and  Town.) 

Name. 

No.  of  Certifi-  1    Address.  (State  No.  of 
cate  (if  any).     |  House,  Street,  and  Town.) 

| 

The  several  persons  whose  names  are  hereto  subscribed,   and 
whose  descriptions  are  contained  below,  and  of  whom 
are   engaged    as   sailors,   hereby   agree  to    serve  in   the    several 
capacities  expressed  against  their  respective  names  on  board  the 
said  ship,  which  is  to  be  employed  • 


And  the  said  crew  agree  to  conduct  themselves  in  an  orderly, 
faithful,  honest,  and  sober  manner,  and  to  be  at  all  times  diligent 
in  their  respective  duties,  and  to  be  obedient  to  the  lawful  com- 
mands of  the  said  master,  or  of  any  person  who  shall  lawfully 
succeed  him,  and  of  their  superior  officers,  in  everything  relating 
to  the  said  ship  and  the  stores  and  cargo  thereof,  whether  on 
board,  In  boats,  or  on  shore :  in  consideration  of  which  services 
to  be  duly  performed,  the  said  master  hereby  agrees  to  pay  to  the 
said  crew  as  wages  the  sums  against  their  names  respectively 
expressed,  and  to  supply  them  with  provisions  according  to  the 
annexed  scale:  And  it  is  hereby  agreed,  that  any  embezzlement 
or  wilful  or  negligent  destruction  of  any  part  of  the  ship's  cargo 
or  stores  shall  be  made  good  to  the  owner  out  of  the  wages  of  the 
person  guilty  of  the  same  :  And  if  any  person  enters  himself  as 
qualified  for  a  duty  which  he  proves  incompetent  to  perform,  his 
wages  shall  be  reduced  in  proportion  to  his  incompetency :  And  it 
is  also  agreed,  that  the  regulations  authorized  by  the  Board  of 
Trade,  which  in  the  paper  annexed  hereto  are  numbered  t 


are  adopted  by  the  parties  hereto,  and  shall  be  considered  as 
embodied  in  this  agreement:  And  it  is  also  agreed,  that  if  any 
member  of  the  crew  considers  himself  to  be  aggrieved  by  any 
breach  of  the  agreement  or  otherwise,  he  shall  represent  the  same 
to  the  master  or  officer  in  charge  of  the  ship  in  a  quiet  and 
orderly  manner,  who  shall  thereupon  take  such  steps  as  the  case 
may  require:  And  it  is  also  agreed,  that; 


*  Here  the  probable  nature  of  the 
ship's  employment  for  the  ensuing  six 
months,  or  the  nature  of  the  voyage,  is 
to  be  stated.  The  agreement  cannot  be 
made  to  extend  beyond  the  next  30th 
June  or  31st  December,  or  the  first 
arrival  of  the  ship  at  her  final  port  of 
destination  after  such  date,  or  the  dis- 
charge of  cargo  consequent  on  such 
arrival. 


t  Here  are  to  be  inserted  the  numbers 
of  the  regulations  for  preserving  disci- 
pline, issued  by  the  Board  of  Trade 
(Form  R),  which  the  parties  agree  to 
adopt.  If  any  of  them  are  so  adopted, 
a  copy  of  the  regulations  is  to  be  kept 
annexed  to  the  agreement. 


J  Here  any  stipulations  may  be  inserted 
to  which  the  parties  agree,  and  which  are 
not  contrary  to  law. 


In  witness  whereof  the  said  parties  have  subscribed  their  names 
hereto  on  the  days  against  their  respective  signatures  mentioned. 

Signed  by master,  on  the day 

of 18 


Date  and  Place  of 
Entry  in  this  Ship. 

In  what  Capacity 
engaged  ;  and  if 
Mate,  No.  of  his 
Certificate  (if  any). 

Time  at  which  he  is 
to  be  on  board. 

Amount  of  Wages 
per  Calendar  Month, 
Share,  or  Voyage. 

Witness's 
Signature. 

Date. 

Place. 

OX  BOARD   (IF  ANY). 


Port  at  which 
Indenture  was 
Registeted. 

Date  of  Registry 
of  Assignment 
(if  any). 

Port  at  which  As- 
signment (if  any; 
was  Registered. 

I    declare   to  the   truth  of  the    entries    in   this 
agreement,    delivered    to   the  shipping  master   at 
on  the  day 

of  186 


Matter  or  Owner. 


ccclxii 
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REGULATIONS  FOR  MAINTAINING  DISCIPLINE,  SANCTIONED 
BY  THE  BOARD  OF  TRADE. 

IN  PURSUANCE  OF  THE  MERCHANT  SHIPPING  ACT,  17  &  18  VICT.  c.  104. 


These  regulations  are  distinct  from  and  in  addition  to  those  contained  in  the  Act, 
and  are  sanctioned  but  not  universally  required  by  law.  All  or  any  of  them  may  be 
adopted  by  agreement  between  a  master  and  his  crew,  and  thereupon  the  offences 
specified  in  such  of  them  as  are  so  adopted  will  be  legally  punishable  by  the  appro- 
priate fines  or  punishments.  These  regulations  are  all  numbered,  and  the  numbers 
of  such  of  them  as  are  adopted  must  be  inserted  in  the  space  left  for  that  purpose  in 
the  agreement,  and  a  copy  of  these  regulations  must  be  made  to  correspond  with  the 
agreement  by  erasing  such  of  the  regulations  as  are  not  adopted,  and  must  then  be 
attached  to  and  kept  with  the  agreement  which  the  master  of  the  ship  takes  to  sea 
with  him.  If  the  agreement  is  made  before  a  shipping  master,  his  signature  or 
initials  must  be  placed  opposite  such  of  the  regulations  as  are  adopted. 

For  the  purpose  of  legally  enforcing  any  of  the  following  penalties  the  same  steps 
must  be  adopted  as  in  the  case  of  other  offences  punishable  under  the  Act ;  that  is  to 
say,  a  statement  of  the  offence  must,  immediately  after  its  commission,  be  entered  in 
the  official  log  book  by  the  direction  of  the  master,  and  must  at  the  same  time  be 
attested  to  be  true  by  the  signatures  of  the  master  and  the  mate,  or  one  of  the  crew ; 
and  a  copy  of  such  entry  must  be  furnished,  or  the  same  must  be  read  over,  to  the 
offender,  before  the  ship  reaches  any  port  or  departs  from  the  port  at  which  she  is, 
and  an  entry  that  the  same  has  been  so  furnished  or  read  over,  and  of  the  reply,  if 
any,  of  the  offender,  must  be  made  and  signed  in  the  same  manner  as  the  entry  of 
the  offence.  These  entries  must,  upon  discharge  of  the  offender,  be  shown  to  the 
shipping  master  before  whom  the  offender  is  discharged,  or,  in  the  caee  of  a  home- 
trade  ship,  to  some  shipping  master  at  or  near  the  place  where  the  crew  is  discharged; 
and  if  he  is  satisfied  that  the  offence  is  proved,  and  that  the  entries  have  been  pro- 
perly made,  the  fine  must  be  deducted  from  the  offender's  wages,  and  paid  over  to 
the  shipping  master. 

If,  in  consequence  of  subsequent  good  conduct,  the  master  thinks  fit  to  remit  or 
reduce  any  fine  upon  any  member  of  his  crew  which  has  been  entered  in  the  log,  and 
signifies  the  same  to  the  shipping  master,  the  fine  shall  be  remitted  or  reduced  accord- 
ingly. If  wages  are  contracted  for  by  the  voyage  or  by  share,  the  amount  of  the 
fines  is  to  be  ascertained  in  the  manner  in  which  the  amount  of  forfeiture  is  ascer- 
tained in  similar  cases  under  sect.  252. 


OFFENCE. 

Amount  of  Fine  or 

Shipping 
Master's  Signa- 

ture or  Initials. 

1 

Not  being  on  board  at  the  time  fixed  by  the 

2 

agreement    ------ 
Not  returning  on  board  at  the  expiration  of 

Two  days'  pay. 

3 

leave     ------- 
Insolence  or  contemptuous  language  or  be- 

One day's  pay. 

4 

haviour  towards  the  master  or  any  mate 
Striking  or  assaulting  any  person  on  board 
or  belonging  to  the  ship 

One  day's  pay. 
Two  days'  pny. 

Forms  relating  to  Hiring,  Payment,  fyc.  of  Seamen.         ccclxiii 
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OFFENCE. 

Amount  of  Fine  or 
Punishment. 

Shipping 
Master's  Signa- 
ture or  Initials. 

5 
6 

7 
8 

Quarrelling1  or  provoking1  to  quarrel  - 
Swearing-  or  using-  improper  language 
Bring  or  having  on  board  spirituous  liquors 
Carrying  a  sheath-knife    - 

One  day's  pay. 
One  day's  pay. 
Three  d'ays'  pay. 
One  day's  pay.' 

g\ 

Drunkenness.  —  First  offence                          { 

Two  days'  half  allow- 
ance of  provisions. 

I 

Ditto.          Second  offence 

Two  days'  pay. 

10 

Neglect  on  the  part  of  the  officer  in  charge 

of  the  watch  to  place  the  look-out  pro- 

perly            - 

Two  days'  pay. 

11 

Sleeping  or  gross  negligence  while  on  the 

look-out        ------ 

Two  days'  pay. 

12 

Not    extinguishing   lights    at    the    times 

ordered          ------ 

One  day's  pay. 

13 

Smoking  below         - 

One  day's  pay. 

14 

Neglecting  to  bring  up,  open  out,  and  air 

bedding,  when  ordered           - 

Half  a  day's  pay. 

15 

(For  the  cook)  —  Not  having  any  meal  of 
the  crew  ready  at  the  appointed  time 

One  day's  pay. 

16 

Not  attending  'divine  service  on  Sunday, 

unless  prevented  by  sickness  or  duty  of 

the  ship        ------ 

One  day's  pay. 

17 

Interrupting  divine  service  by  indecorous 

conduct         ------ 

One  day's  pay. 

18 

Not  being  cleaned,  shaved,  and  washed  on 

Sundays        ------ 

One  day's  pay. 

19 
20 

Washing  clothes  on  a  Sunday  -        -        - 
Secreting  contraband  goods  on  board  with 

One  day's  pay. 

21 

intent  to  smuggle  -        -        -        -        - 
Destroying  or  defacing  the  copy  of  the 

One  month's  pay. 

agreement  which  is  made  accessible  to 

the  crew        ------  jOne  day's  pay. 

22 

If  any  officer  is  guilty  of  any  act  or  default  which  is  made 

subject  to  a  fine,  he  shall  be  liable  to  a  fine  of  twice  the 

number  of  days'  pay  which  would  be  exacted  for  a  like 

act  or  default  from  a  seaman,  and  such  fine  shall  be  paid 

and  applied  in  the  same  manner  as  other  fines. 

ccclxiv 
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Scale  of  Medicines  and  Medical  Stores  suitable  to  Accidents  and  Diseases 
gating  between  the  United  Kingdom  and  any  place  out  of  the  same.     Issued 


Names  of  Medicines,  Medicaments,  &c. 

Proportions  for  Ships  carrying  the 
under-mentioned  number  of  Men 
and  Boys. 

Column  l. 

10  and 
under. 

Column  2. 

From  11  to 
20  inclusive. 

Column  8. 

21  and  up- 
wards. 

1  lb. 
3 

2  Ibs. 
6 
1  ounce 
1 
2 
4 
6 
2 
2 
1 

2 

8 
3 
8 
4 
4 
12 
8 
2 
2 
2 

2 

6  dozen 
2 
2 

2 
3 

2 

12  ounces 
4 
6 
4 
2  yards 
28  pints 
10  ounces 
6 
6 

Bowing  provis 
nd  antiscorbi 
ublished  a  sc 
(2.)  The  ow 
1  provide,  an 
res  in  accordt 
s,  lime  or  lerr 
d  kept  onboai 
jounds  ;  and  i 
•  articles,  suga 
ir  a  penalty  n 
alties,  and  it 

31bs. 
12 
2  ounces 
2 
3 
8 
8 
3 
3 
2 

4 

12 
4 
12 
6 
8 
16 
12 
4 
3 
3 

3 

8  dozen 
3 
3 

3 
4 
3 

16  ounces 
8 
10 
8 
3  yards 
56  pints 
12  ounces 
10 
8 

ions,  viz.:  — 
tics  ;  that  is 
lie  of  medi- 
ner  of  every 
i  cause  to  be 
nee  with  the 
on  juice,  or 
d,  as  herein- 
fthe  master 
r  or  vinegar, 
ot  exceeding 
appears  that 

1  ounce 
2 
4 
1 
1 
* 
1 

4 
2 

Ditto            ditto,  in  vessels  trading  to  the  East  or  West  } 
Coast  of  Africa  ;  to  the  Coasts  of  China  and  Borneo  .  \ 

Carbonate  of  magnesia 

2 
2 

Bicarbonate  of  soda             •  •                      •  •          »  «          . 

1 

1 
1 

1 
3  dozen 
1 
1 

1 
2 
1 

6  ounces 
2 
3 
2 
1  yard 
14  pints 
4  ounce!? 
3 
4 

tains  the  fol 
dicat  stores,  i 
cause  to  be  p 
sea  voyages. 
ic  same,  sha 
d  medical  sto 
nedical  store 
t  provided  an 
ding  twenty  ] 
uire,  or  othe: 
i  offer.  ce  inci 
lentioned  pen 

Compound  chalk  powder  (in  a  stoppered  bottle) 

Essence  of  peppermint,  each  ounce  to  contain  1  dram  \ 
of  the  oil  .  .         .  .         .  .          .  .         .  .         .  .              \ 

Purging  pills,  each  to  contain  of  the  compound  extract  ) 
of  colocynth  4  grains  and  calomel  1  grain       .  .              \ 
Ditto  powders,  each  to  contain  of  calomel  2  grains  and  \ 
compound  powder  of  jalap  1  dram       .  .         .  .             $ 
Opium   pills,  each  to  contain  of  opium   1  grain  and  \ 
Castile  soap  4  grains      .  .          .  .          .  .          .  .              j 
Emetic  powders,  each  to  contain  ipecacuanha  1  scruple  \ 
and  emetic  tartar  2  grains         .  .          .  .          .  .              \ 
Blue  pills,  5  grains  each 
Powders,  sudorific,  10  grains  of  nitre,  10  grains  of  cream  } 
of  tartar,  and  5  grains  of  Dover's  powder        .  .             ] 

Adhesive  plaister  (in  tin  case)        
The  solution  of  the  chloride  of  zinc 

NOTE  1.—  Section  224  of  the  "Merchant  Shipping  Act,  1854,"  cor 
"  The  following  rules  shall  be  observed  with  respect  to  medicines,  me 
to  say  :  (1.)  The  Board  of  Trade  shall  from  time  to  time  issue  and 
cines  and  medical  stores  suitable  to  accidents  and  diseases  arising  on 
^  hip  navigating  between  the  United  Kingdom  and  any  place  out  of  t 
constantly  kept  on  board  such  ship,  a  supply  of  such  medicines  an 
said  scale.    And  if,  in  any  such  ship  as  aforesaid,  such  medicines,  i 
other  articles,  sugar  or  vinegar,  as  are  herein-before  required,  are  no 
before  required,  the  master  or  owner  shall  incur  a  penalty  not  excee 
of  any  such  ship  as  aforesaid  neglects  to  serve  out  the  lime  or  lemon 
in  the  case  and  manner  herein-before  directed,  he  shall  for  each  sue 
five  pounds;  and  if  any  master  is  convicted  in  either  of  the  last-n 

Medicines  and  Medical  Stores. 
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arising  on  Sea  Voyages,  to  be  kept  on  board  British  Merchant  Ships  navi- 
by  the  Board  of  Trade,  in  pursuance  of  17  #  18  Viet.  c.  104.  sect.  2524. 


Names  of  Medicines,  Medicaments,  &c. 

Proportions  for  Ships  carrying:  the 
under-mentioned  number  of  Men 
and  Bo\s. 

Column   1. 

10  and 
under. 

Jolumn  2. 

From  1  1  to 
0,  inclusive. 

Column  8. 

21  and  up- 
wards. 

The  following  in  addition  in  all  vessels  carrying  a  Sur- 
geon, with  50  or  more  persons  on  board. 

21bs. 
4 
8 

i 

\\  ounce 
1  set 
1  No. 
1  pair 
2  No. 
2 
6 
4  yards 
3 
1  paper 
set 
No. 

set 
1  piece 
1  No. 

e  amount  of  s 

en  places  on 
Baffin's  Baj 
oned  need  n 
at  the  numbe 

ssengers'  Act, 
;r  articles  ace 

March 

2  ounces 
2 
2  drams 
1  ounce 

i 

2 
2 
2 

dram 
ounce 

2 
|Ib. 

41bs. 
8 
12 

i 

2  ounces 

1  set 
1  No. 
1  pair 
2  No. 
2 
6 
6  yards 
6 
paper 
set 
No. 

set 
1  piece 
1  No. 

uch  penalty, 

the  shores  of 
r  trade,  or  in 
ot  exceed  the 
r  of  men  and 

1855,"  to  be 
ording  to  the 

1856. 

•• 

1  Ib. 
2 
4 

1 

1  ounce 
1  set 

Hydriodate  of  potass  (iodide  of  potassium) 

Powder  of  ipecacuanha       •  •          .  • 

Watery  extract  of  aloes        

Aromatic  confection,  in  powder     

Scale  of  Medical  Stores  and  Necessaries. 

2  No. 
2 

3  yards 
2 

1  set 
1  No. 
1 

1 

Trusses,  single,  36  inches  in  girth 

Enema  syringe,  with  printed  directions  for  use 
Tile    .. 

•• 

1  set 
1  piece 
1  No. 

iay  recover  th 

rope,  or  betwt 
Greenland  or 
s  above-meiit 
thstanding  th 

n  of  the  "  Pa 
icines  or  oth 

the  offence  is  owing  to  the  act  or  default  of  the  owner,  such  master  n 
and  the  costs  incurred  by  him,  from  the  owner. 

NOTE  2.  —  In  ships  employed  trading  solely  between  places  in  Eu 
the  North  Atlantic  or  Mediterranean,  and  in  ships  employed  in  the 
any  of  the  northern  fisheries,  the  proportion  of  the  various  article 
proportions  mentioned  in  the  second  of  the  above  columns,  notwi 
boys  may  exceed  20. 
NOTE  3.—  Passenger  ships  which  are  certified  under  the  44th  sectk 
duly  supplied  with  medicines,  need  not  be  also  provided  with  med 
above  scale. 
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Forms  relating  to  Hiring,  Payment,  fyc.  of  Seamen.        ccclxvii 


CERTIFICATE   OF   DISCHARGE,  FOR  SEAMEN    NOT  DIS- 
CHARGED  BEFORE  A  SHIPPING  MASTER. 


Name  of  Ship. 

Official 
Number. 

Port  of  Registry. 

Registered 
Tonnage. 

Description  of  Voyage 
or  Employment. 

Name  of  Seaman. 

Place  of  Birth. 

Date  of  Birth. 

Number  of  Fund 
Ticket  (if  any). 

Capacity. 

Date  of  Entry. 

Date  of  Discharge. 

Place  of  Discharge. 

I  CERTIFY  that  the  above  particulars  are  correct,  and  that  the  above- 
named  Seaman  was  discharged  accordingly. 

Dated  this Day  of 18    . 

(Countersigned) 


Seaman. 


(Signed) 


Master, 


Witness 


Address  of  Witness 
Occupation  of  Witness 


NOTE.— One  of  these  Certificates  must  be  filled  up  and  delivered  to  every  Seaman  who  is  dis- 
charged otherwise  thau  before  a  Shipping  Master. 


RELEASE  AT  THE  TERMINATION  OF  A  VOYAGE.        Port 


Name  of  Ship. 

Official  Number. 

Port  No.  nnd 
Date  of  Register. 

Port  of  Registry. 

Xame  of  Master. 

Name  of  Owner. 

Description  of 
Voyage. 

Date  and  Place 
of  Commence- 
ment of  Voyage. 

Date  and  Place 
of  Termination 
of  Voyage. 

We,  the  undersigned,  memhers  of  the  crew  of  the  said  ship,  do  hereby  release  the  said  ship  and  the  master 
and  owner  or  owners  thereof  from  all  claims  for  wages  or  otherwise  in  respect  of  the  above-mentioned 
voyage;  And  I,  the  master,  do  hereby  release  the  said  crew  from  all  claims  in  respect  of  the  said  voyage. 

Dated  at the day  of 18  ( Signed) Master. 


Signatures 
of  Crew. 

Shipping 
Office  or 
Home  No., 
if  any. 

Signatures 
of  Crew. 

Shipping 
Office  or 
Home  No., 
if  any. 

Signatures 
of  Crew. 

Shipping 
Office  or 
Home  No., 
if  any. 

Signatures 
of  Crew. 

Shipping 
Office  or 
Home  No., 
if  any. 

I  attest  the  execution  of  the  above  release  in  my  presence. 

(Signed)    

3    T 


Shipping  Master, 
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Peculations  for  Preventing  Collisions  at  Sea,  issued  in  pursuance  of  the  Mer- 
chant Skipping  Act  Amendment  Act,  1862,  and  of  an  Order  in  Council,  dated 
9th  January,  1863. 


NOTICE. 


1.  By  virtue  of  the  *'   Merchant  Shipping-  Act  Amendment  Act,  1862,"  and 
of  an  order  in  council  dated  9th  January,  1863,  the  following-  regulations,  con- 
taining-certain  verbal  amendments,  are  substituted  for  the  regulations  contained  in 
the  schedule  to  the  Act. 

2.  The  following-  reg-ulations  came  into  operation  on  the  1st  of  June,  1863. 

3.  The  following-  regulations  apply  to   all   ships,   whatever  their  nationality, 
within  the  limits  of  British  jurisdiction,  and  to  British  and  French  ships,  whether 
within  British  jurisdiction  or  not. 

4.  They  also  apply  to  ships  belonging-  to  the  following  countries  and  places, 
whether  within  British  jurisdiction  or  not;  viz., 


Country  or  Place. 

Date  of  Gazette 
containing 
Order  in  Council. 

Country  or  Place. 

Date  of  Gazette 
containing 
Order  in  Council. 

Austria       - 
Argentine  Republic 
Belgium     - 

1  May  1863 
15  Sept.  1863 
1  May  1863 
28  July  1863 

Netherlands 
Norway    - 
Oldenburgh 
Peru 

15  Sept.  1863 
15  Sept.  1863 
1  May  1863 
28  July  1863 

Bremen      - 
Chili           .... 
Denmark  proper 
Equator  (Republic  of  the)    - 
Hamburgh          - 
Hanover     - 
Hayti 
Italy           .... 
Lubeck       - 
Mecklenburgh-Schwerin      - 
Morocco     .... 

28  July  1863 
20  Nov.  1863 
5  Feb.  1864 
28  July  1863 
28  July  1863 
1  May  1863 
1  May  1863 
1  May  1863 
28  July  1863 
1  May  1863 
28  July  1863 

Portugal  - 
Prussia     - 
Roman  States   - 
Russia 
Schleswig 
Spain 
Sweden     - 
Turkey     - 
United  States    - 
Uruguay  - 

1  May  1863 
1  May  1863 
20  Nov.  1863 
28  July  1863 
5  Feb.  1864 
28  July  1863 
28  July  1863 
20  Nov.  1863 
30  Aug.  1864 
28  July  1863 

The  governments  of  the  countries  and  places  named  above  have  already  notified 
their  acquiescence.  Other  governments  are  expected  to  follow. 

5.  The  French  copy  of  the  regulations  in  the  following  pages  is  reprinted  from 
the  French  version,  as  published  in  France  under  the  authority  of  the  French 
government. 

Board  of  Trade,  2nd  September,  1864. 
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Article  1.  Preliminary. 

Pules  concerning  Lights. 

2.  Lights  to  be  carried  as  follows  : 

3.  Lights  for  steam  ships. 

4.  Lights  for  steam  tugs. 

5.  Lights  for  sailing  ships. 

6.  Exceptional  lights  for  small  sailing  vessels . 

7.  Lights  for  ships  at  anchor. 

8.  Lights  for  pilot  vessels. 

9.  Lights  for  fishing  vessels  and  boats. 

Rules  concerning  Fog  Signals. 

10.  Fog  signals. 

Steering  and  Sailing  Rules. 

11.  Two  sailing  ships  meeting. 

12.  Two  sailing  ships  crossing. 

13.  Two  ships  under  steam  meeting. 

14.  Two  ships  under  steam  crossing. 

15.  Sailing  ship  and  ship  under  steam. 

16.  Ships  under  steam  to  slacken  speed. 

17.  Vessels  overtaking  other  vessels. 

18.  Construction    of    Articles,    12,    14,    15^ 

and  17. 

19.  Proviso  to  save  special  cases. 

20.  No    ship,   under    any    circumstances,  to 

neglect  proper  precautions. 

3  T  2 
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REGULATIONS 


PREVENTING  COLLISIONS  AT  SEA,  &c. 


Lights. 


Light  for  Steam 
ships. 


Lights  tor  steam- 
tugs. 


Lights  for  sail- 
ing ships. 


Exceptional 
lights  for  small 
sailing  vessels. 


Preliminary. 

Art.  1.  In  the  following  rules  every  steam  ship  which  is  under  sail 
and  not  under  steam  is  to  be  considered  a  sailing  ship ;  and  every 
steam  ship  which  is  under  steam,  whether  under  sail  or  not,  is  to  be 
considered  a  ship  under  steam. 

Rules  concerning  Lights. 

Art.  2.  The  lights  mentioned  in  the  following  articles,  numbered, 
3,  4,  5,  6,  7,  8,  and  9,  and  no  others,  shall  be  carried  in  all  weathers, 
from  sunset  to  sunrise. 

Art.  3.  Seagoing  steam  ships  when  under  weigh  shall  carry : 

(a.)  At  the  Foremast  Head,  a  bright  white  light,  so  fixed  as  to 
show  an  uniform  and  unbroken  light  over  an  arc  of  the  horizon  of 
20  points  of  the  compass ;  so  fixed  as  to  throw  the  light  10  points 
on  each  side  of  the  ship,  viz.,  from  right  ahead  to  2  points  abaft  the 
beam  on  either  side ;  and  of  such  a  character  as  to  be  visible  on  a 
dark  night,  with  a  clear  atmosphere,  at  a  distance  of  at  least  five 
miles : 

(b.)  On  the  Starboard  Side,  a  green  light  so  constructed  as  to  show 
an  uniform  and  unbroken  lig'ht  over  an  arc  of  the  horizon  of  10  points 
of  the  compass  ;  so  fixed  as  to  throw  the  light  from  right  ahead  to  two 
points  abaft  the  beam  on  the  starboard  side ;  and  of  such  a  character 
as  to  be  visible  on  a  dark  night,  with  a  clear  atmosphere,  at  a  distance 
of  at  least  two  miles  : 

(c.)  On  the  Port  Side,  a  red  light,  so  constructed  as  to  show  an 
uniform  and  unbroken  light  over  an  arc  of  the  horizon  of  10  points 
of  the  compass;  so  fixed  as  to  throw  the  light  from  right  ahead  to 
2  points  abaft  the  beam  on  the  port  side  ;  and  of  such  a  character  as 
to  be  visible  on  a  dark  night,  with  a  clear  atmosphere,  at  a  distance  of 
at  least  two  miles  : 

(d.)  The  said  green  and  red  side  lights  shall  be  fitted  with  inboard 
screen?,  projecting  at  least  three  feet  forward  from  the  light,  so  as  to 
prevent  these  lights  from  being  seen  across  the  bow. 

Art.  4.  Steam  ships,  when  towing  other  ships,  shall  carry  two 
bright  white  mast-head  lights  vertically,  in  addition  to  their  side 
lights,  so  as  to  distinguish  them  from  other  steam  ships.  Each  of 
these  mast-head  lights  shall  be  of  the  same  construction  and  cha- 
racter as  the  mast-nead  lights  which  other  steam  ships  are  required  to 
carry. 

Art.  5.  Sailing  ships  under  weigh,  or  being  towed,  shall  carry  the 
same  lights  as  steam  ships  under  weigh,  with  the  exception  of  the 
white  mast-head  lights,  which  they  shall  never  carry. 

Art.  6.  Whenever,  as  in  the  case  of  small  vessels  'during  bad  wea- 
ther, the  green  and  red  lights  cannot  be  fixed,  these  lights  shall  be 
kept  on  deck,  on  their  respective  sides  of  the  vessel,  ready  for  instant 
exhibition  ;  and  shall,  on  the  approach  of  or  to  other  vessels,  be  exhi- 
bited on  their  respective  sides  in  sufficient  time  to  prevent  collision, 
in  such  manner  as  to  make  them  most  visible,  and  so  that  the  green 
light  shall  not  be  seen  on  the  port  side,  nor  the  red  light  on  the  star- 
board side. 

To  make  the  use  of  these  portable  lights  more  certain  and  easy,  the 
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REGLES  A  SUIVRE 

POUR 

PREVENIR  LES  ABORDAGES  EN  MER. 


Preliminaire. 

Art.  1.  Dans  les  regies  qui  suivent,  tout  navire  a  vapeur  qui  ne 
inarche  qu'a  1'aide  de  ses  voiles  est  considere  com  me  navire  a  voiles ;  et 
tout  navire  dont  la  machine  est  en  action,  quelle  que  soit  sa  voilure, 
est  considere  comme  navire  a  vapeur, 

Regies  relatives  aux  feux  et  aux  signaux  en  temps  de  brume. 

Art.  2.  Des  feux  mentionnes  aux  articles  suivants  doivent  etre 
portes,  a  1'exclusion  de  tous  autres,  par  tous  les  temps,  entre  le  coucher 
et  le  lever  du  soleil. 

Art.  3.  Les  navires  a  vapeur,  lorsqu'ils  sont  en  marche,  portent  les 
feux  ci-apres : 

(a.)  En  tete  du  mat  de  misainc,  un  feu  blanc  place  de  maniere  a 
fournir  un  rayonnement  uniforme  et  non  interrompu  dans  tout  le 
parcours  d'un  arc  horizontal  de  20  quarts  du  compas,  qui  se  compte 
depuis  1'avant  jusqu'a  2  quarts  en  arriere  du  travers  de  chaque  borde 
et  d'une  portee  telle  qu'il  puisse  etre  visible  a  5  milles  au  moins  de 
distance,  par  une  nuit  sombre,  mais  sans  brume  : 

(p.)  A  tribord,  un  feu  vert  etabli  de  fa$on  a  projeter  une  lumiere 
uniforme  et  non  interrompue  sur  un  arc  horizontal  de  10  quarts  du 
compas,  qui  est  compris  entre  1'avant  du  navire,  et  2  quarts  sur 
Parriere  du  travers  a  tribord,  et  d'une  portee  telle  qu'il  puisse  etre 
visible  a  2  milles  au  moins  de  distance,  par  une  nuit  sombre,  mais  sans 
brume  : 

(c.)  A  bdbord,  un  feu  rouge  construit  de  fa§on  a  projeter  une 
lumiere  uniforme  et  non  interrompue  sur  un  arc  horizontal  de  10 
quarts  du  compas,  qui  est  compris  entre  1'avant  du  navire,  et  2  quarts 
sur  1'arriere  du  travers  a  babord,  et  d'une  portee  telle  qu'il  puisse  etre 
visible  a  2  milles  au  rnoins  de  distance,  par  une  nuit  sombre,  mais  sans 
brume : 

(d.)  Ces  feux  de  cote  sont  pourvus,  en  dedans  du  bord,  d'ecrans 
diriges  de  1'arriere  a  1'avant,  et  s'etendent  a  Om.90  en  avant  de  la 
lumiere,  aim  que  le  feu  vert  ne  puisse  pas  etre  apercu  de  babord 
avant,  et.  le  feu  rouge  de  tribord  avant. 

Art.  4.  Les  navires  a  vapeur,  quand  ils  remorquent,  doivent,  inde- 
pendamment  de  leurs  feux  de  cote  porter  deux  feux  blancs  verticaux 
en  tete  de  mat,  qui  servent  a  les  distinguer  des  autres  navires  a  vapeur. 
Ces  feux  sont  semblables  au  feu  unique  de  tete  de  mat  que  portent  les 
navires  a  vapeur  ordinaires. 

Art.  5.  Les  batiments  a  voiles,  lorsqu'ils  font  route  a  la  voile  ou  en 
remorque,  portent  les  memes  feux  que  les  batiments  a  vapeur  en  marche, 
a  1'exception  du  feu  blanc  du  matde  misaine,  dont  ils  ne  doivent  jamais 
faire  usage. 

Art.  6.  Lorsque  des  batiments  a  voiles  sont  d'assez  fnible  dimension 
pour  que  leurs  feux  verts  et  rouges  ne  puissent  pas  etre  fixes  d'une 
maniere  permanente,  ces  feux  sont  neanmoinstenusallumos  sur  le  pont 
a  leurs  bords  respectifs,  prets  a  etre  inontres  instantanement  a  tout 
navire  dont  on  constaterait  1'approche,  et  assez  a  temps  pour  prevenir 
1'abordage. 

Ces  fanaux  portatifs  pendant  cette  exhibition  sont  ten  us  autant  en 
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lanterns  containing-  them  shall  each  be  painted  outside  with  the  colour 
of  the  light  they  respectively  contain,  and  shall  be  provided  with 
suitable  screens. 


Lights  for  pilot 
vessels. 


Lights  for  fish- 
ing vessels  and 
boats. 


Lights  for  ships       Art.  7.  Ships,  whether  steam  ships  or  sailing  ships,  when  at  anchor 
at  anchor.  in  roadsteads  or  fairways  shall  exhibit,  where  it  can  best  be  seen,  but 

at  a  height  not  exceeding  twenty  feet  above  the  hull,  a  white  light,  in 
a  globular  lantern  of  eight  inches  in  diameter,  and  so  constructed  as  to 
show  a  clear  uniform  and  unbroken  light  visible  all  round  the  horizon, 
and  at  a  distance  of  at  least  one  mile. 

Art.  8.  Sailing  pilot  vessels  shall  not  carry  the  lights  required  for 
other  sailing  vessels,  but  shall  carry  a  white  light  at  the  mast-head, 
visible  all  round  the  horizon,— and  shall  also  exhibit  a  flare-up  light 
every  fifteen  minutes. 

Art.  9.  Open  fishing  boats  and  other  open  boats  shall  not  be  required 
to  carry  the  side  lights  required  for  other  vessels  ;  but  shall,  if  they  do 
not  carry  such  lights,  carry  a  lantern  having  a  green  slide  on  the  one 
side  and  a  red  slide  on  the  other  side  ;  and  on  the  approach  of  or  to 
other  vessels,  such  lantern  shall  be  exhibited  in  sufficient  time  to  pre- 
vent collision,  so  that  the  green  light  shall  not  be  seen  on  the  port  side, 
nor  the  red  light  on  the  starboard  side. 

Fishing  vessels  and  open  boats  when  at  anchor,  or  attached  to  their 
nets  and  stationary,  shall  exhibit  a  bright  white  light. 

Fishing  vessels  and  open  boats  shall,  however,  not  be  prevented 
from  using  a  flare-up  in  addition,  if  considered  expedient. 

Rules  concerning  Fog  Signals. 

Fog  signals.  Art.  10.  Wnenever  there  is  a  fog,  whether  by  day  or  night,  the  fog 

signals  described  below  shall  be  carried  and  used,  and  shall  be  sounded 
at  least  every  five  minutes  ;  viz. : — 

(a.)  Steam  ships  under  weigh  shall  use  a  steam  whistle  placed  before 
the  funnel,  not  less  than  eight  feet  from  the  deck  : 

(b.)  Sailing  ships  under  weigh  shall  use  a  fog  horn : 

(c.)  Steam  ships  and  sailing  ships  when  not  under  weigh  shall  use 
a  bell. 


Steering  and  Sailing  Rules. 

TWO  sailing  ships  ^r^  n.  If  two  sailing  ships  are  meeting  end  on  or  nearly  end  on, 
so  as  to  involve  risk  of  collision,  the  helms  of  both  shall  be  put  to  port, 
so  that  each  may  pass  on  the  port  side  of  the  other. 

TWO  sailing  ships  ^r^  \<2,  When  two  sailing  ships  are  crossing,  so  as  to  involve  risk 
of  collision,  then,  if  they  have  the  wind  on  different  sides,  the  ship 
with  the  wind  on  the  port  side  shall  keep  out  of  the  way  of  the  ship 
with  the  wind  on  the  starboard  side  ;  except  in  the  case  in  which  the 
ship  with  the  wind  on  the  port  side  is  close  hauled  and  the  other  ship 
free,  in  which  case  the  latter  ship  shall  keep  out  of  the  way  ;  but  if 
they  have  the  wind  on  the  same  side,  or  if  one  of  them  has  the  wind 
aft,  the  ship  which  is  to  windward  shall  keep  out  of  the  way  of  the 
ship  which  is  to  leeward. 

TWO  ships  under  ^rt>  jg  jf  two  ghjps  under  steam  are  meeting  end  on  or  nearly  end 
on,  so  as  to  involve  risk  of  collision,  the  helms  of  both  shall  be  put  to 
port,  «o  that  each  may  pass  on  the  port  side  of  the  other. 

TWO  ships  under       Art.  14.  If  two  ships  under  steam  are  crossing,  so  as  to  involve  risk 

steam  crossing. 
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vue  que  possible,  et  presentes  de  telle  sorte  que  le  feu  vert  ne  puisse  etre 
apercu  de  babord  avant,  et  le  feu  rouge  de  tribord  avant. 

Pour  rendre  ces  prescriptions  d'une  application  plus  certaine  et  plus 
facile,  les  fanaux  sont  peints  exterieurement  de  la  couleur  du  feu  qu'ils 
contiennent,  et  doivent  etre  pourvus  d'ecrans  convenables. 

Art.  7.  Les  batiments,  tant  a  voiles  qu'a  vapeur,  mouilles  sur  une  rade, 
dans  un  chenal  ou  sur  un  ligne  frequentee,  portent,  depuis  le  coucher 
jusqu'au  lever  du  soleil,  un  feu  blanc  place  a  une  hauteur  quin'excede 
pas  6  metres  au-dessus  du  plat-bord  et  projetantune  lumiere  uniforme 
et  non  interrompue  tout  autour  de  Fhorizon  a  la  distance  d'au  moms 
un  mille. 

Art.  8.  Les  bateaux-pilotes  a  voiles  ne  sont  pas  assujettis  a  porter 
les  memes  feux  que  ceux  exiges  pour  les  autres  navires  a  voiles; 
mais  ils  doivent  avoir  en  tete  de  mat  un  feu  blanc  visible  de  tous 
les  points  de  Fhorizon,  et  de  plus  montrer  un  feu  de  quart  d'heure  en 
quart  d'heure. 

Art.  9.  Les  bateaux  de  peche  non  pontes  et  tous  les  autres  bateaux 
egalement  non  pontes  ne  sont  pas  tenus  de  porter  les  feux  de  cote 
exiges  pour  les  autres  navires  ;  mais  ils  doivent,  s'ils  ne  sont  pas  pour- 
vus de  semblables  feux,  se  servir  d'un  fanal  muni  sur  1'un  de  ses  cotes 
d'une  glissoire  verte,  et  sur  1'autre  d'une  glissoire  rouge,  de  fa$on  qu'a 
1'approche  d'un  navire  ils  puissent  montrer  ce  fanal  en  temps  opportun 
pour  prevenir  Fabordage,  en  ayant  soin  que  le  feu  vert  ne  puisse  etre 
apercu  de  babord,  et  le  feu  rouge  de  tribord. 

Les  navires  de  peche  et  les  bateaux  non  pontes  qui  sont  a  1'ancre, 
ou  qui  ayant  leurs  filets  dehors  sont  stationnaires,  doivent  montrer  un 
feu  blanc. 

Ces  memes  navires  et  bateaux  peuvent,  en  outre,  faire  usage  d'un 
feu  visible  a  de  courts  intervalles,  s'ils  le  jugent  convenable. 

Signaux  en  temps  de  brume. 

Art.  10.  En  temps  de  brume,  de  jour  comme  de  nuit,  les  navires 
font  entendre  les  signaux  suivants  toutes  les  cinq  minutes  au  moins, 
savoir : 

(a.}  Les  navires  a  vapeur  en  marche,  le  son  du  sifflet  a  vapeur  qui 
est  place  en  avant  de  la  cheminee  a  une  hauteur  de  2m.40  au-dessus 
du  pont  des  gaillards : 

(b.)  Les  batiments  a  voiles,  lorsqu'ils  sont  en  marche,  font  usage 
d'un  cornet  : 

(c.)  Les  batiments  a  vapeur  et  a  voiles,  lorsqu'ils  ne  sont  pas  en 
marche,  font  usage  d'une  cloche. 

Rtyles  relatives  a  la  route. 

Art.  1 1 .  Si  deux  navires  a  voiles  se  recontrent  courant  Pun  sur 
1'autre,  directement  ou  a-peu-pres,  et  qu'il  y  ait  risque  d'abordage,  tous 
deux  viennent  sur  tribord,  pour  passer  a  babord  1'un  de  1'autre. 

Art.  12.  Lorsque  deux  navires  a  voiles  font  des  routes  qui  se  croisent 
et  les  exposent  a  un  abordage,  s'ils  ont  des  amures  differentes,  le  navire 
qui  a  les  amures  a  babord  manoeuvre  de  maniere  a  ne  pas  gener  la 
route  de  celui  qui  a  le  vent  de  tribord ;  toutefois,  dans  le  cas  ou  le 
batiment  qui  a  les  amures  a  babord  est  au  plus  pres,  tandis  que  1'autre 
a  du  largue,  celui-ci  doit  manceuvrer  de  maniere  a  ne  pas  gener  le 
batiment  qui  est  au  plus  pres.  Mais,  si  1'un  des  deux  est  vent  arriere 
ou  s'ils  ont  le  vent  du  meme  bord,  le  navire  qui  est  vent  arriere  ou  qui 
aper9oit  1'autre  sous  le  vent  manoeuvre  pour  ne  pas  gener  la  route  de 
ce  dernier  navire. 

Art.  13.  Si  deux  navires  sous  vapeur  se  rencontrent  courant  1'un  sur 
1'autre,  directement  ou  a-peu-pres,  et  qu'il  y  ait  risque  d'abordage,  tous 
deux  viennent  sur  tribord,  pour  passer  a  babord  Fun  de  1'autre. 

Art.  14.  Si  deux  navires  sous  vapeur  font  des  routes  qui  se  croisent 
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Sailing  ship  and 
ship  under 
steam. 


Ships  under 
steam  to  slacken 
speed. 


Vessels  over- 
taking other 


Con  si  ruction  of 
articles  12,  14, 
15  and  17. 


Proviso  to  save 
special  cases. 


No  shirs  under 
any  circum- 
stances, to 
negiect  proper 
.  precautions. 


of  collision,  the  ship  which  has  the  other  on  her  own  starboard  side 
shall  keep  out  of  the  way  of  the  other. 

Art.  15.  If  two  ships,  one  of  which  is  a  sailing  ship,  and  the  other 
a  steam  ship,  are  proceeding-  in  such  directions  as  to  involve  risk 
of  collision,  the  steam  ship  shall  keep  out  of  the  way  of  the  sailing1 
ship. 

Art.  16.  Every  steam  ship,  when  approaching  another  ship,  so  as  to 
involve  risk  of  collision,  shall  slacken  her  speed,  or  if  necessary,  stop 
and  reverse  ;  and  every  steam  ship  shall,  when  in  a  fog,  go  at  a  mode- 
rate speed. 

Art.  17.  Every  vessel  overtaking  any  other  vessel  shall  keep  out  of 
the  way  of  the  said  last-mentioned  vessel. 

Art.  1 8.  Where  by  the  above  rules  one  of  two  ships  is  to  keep  out  of 
the  way,  the  other  shall  keep  her  course,  subject  to  the  qualifications 
contained  in  the  following  article. 

Art.  19.  In  obeying  and  construing  these  rules,  due  regard  must  be 
had  to  all  dangers  of  navigation ;  and  due  regard  must  also  be  had  to 
any  special  circumstances  which  may  exist  in  any  particular  case,  ren- 
dering a  departure  from  the  above  rules  necessary  in  order  to  avoid 
immediate  danger. 

Art.  20,  Nothing  in  these  rules  shall  exonerate  any  ship,  or  the 
owner,  or  master,  or  crew  thereof,  from  the  consequences  of  any 
neglect  to  carry  lights  or  signals,  or  of  any  neglect  to  keep  a  proper 
look-out,  or  of  the  neglect  of  any  precaution  which  may  be  required 
by  the  ordinary  practice  of  seamen,  or  by  the  special  circumstances  of 
the  case. 
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et  les  exposent  a  s'aborder,  celui  qui  voit  1'autre  par  tribord  manoeuvre 
de  maniere  a  ne  pas  gener  la  route  de  ce  navire. 

Art.  15.  Si  deux  navires,  Tun  a  voiles,  1'autre  sous  vapeur,  font  des 
routes  qui  les  exposent  a  s'aborder,  le  navire  sous  vapeur  inanreuvre  de 
maniere  a  ne  pas  gener  la  route  du  navire  a  voiles. 

Art.  16.  Tout  navire  sous  vapeur,  qui  approche  un  autre  navire  de 
maniere  qu'il  y  ait  risque  d'abordage,  doit  diminuer  sa  vitesse  ou 
stopper  et  marcher  en  arriere,  s'il  est  necessaire.  Tout  navire  sous 
vapeur  doit,  en  temps  de  brume,  avoir  une  vitesse  moderee. 

Art.  17.  Tout  navire  qui  en  depasse  un  autre  gouverne  de  maniere 
a  ne  pas  gener  la  route  de  ce  navire. 

Art.  18.  Lorsque,  par  suite  des  regies  qui  precedent,  Tun  des  deux 
Mtiments  doit  manceuvrer  de  maniere  a  ne  pas  gener  1'autre,  celui-ci 
doit  neanmoins*  subordonner  sa  manoeuvre  aux  regies  enoncees  a 
1'article  suivant. 

Art.  19.  En  se  conformant  aux  regies  qui  precedent,  les  na- 
vires doivent  tenir  conipte  de  tous  les  dangers  de  la  navigation.  Us 
auront  egard  aux  circonstances  particulieres  qui  peuvent  rendre 
necessaire  une  derogation  a  ces  regies,  afin  de  parer  a  un  peril 
immediat. 

Art.  20.  Rien  dans  les  regies  ci-dessus  ne  saurait  afiranchir  un 
navire,  quel  qu'il  soit,  ses  armateurs,  son  capitaine  ou  son  equipage, 
des  consequences  d'une  omission  de  porter  des  feux  ou  signaux,  d'un 
defaut  de  surveillance  con  vena  ble,  ou,  entin,  d'une  negligence  quel- 
conque  des  precautions  commandees  par  la  pratique  ordinaire  de  la 
navigation  ou  par  les  circonstunces  particulieres  de  la  situation. 
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DIAGRAMS 

TO  ILLUSTRATE   THE 

USE  OF  THE  LIGHTS  CARRIED  BY   VESSELS   AT  SEA, 

And  the  manner  in  which  they  indicate  to  the  Vessel  which  sees  them  the  position 
and  description  of  the  Vessel  that  carries  them. 


When  both  Eed  and  Green  Lights  are  seen. 

A.  sees  a  red  and  green  light  ahead  ;  A.  knows  that  a  vessel  is  approaching  her 
on  a  course  directly  opposite  to  her  own,  as  B. ; 


If  A.  sees  a  white  mast-head  light  above  the  other  two,  she  knows  that  B.  is  a 
steam  vessel. 


When  the  Eed  and  not  the  Green  Light  is  seen. 

A,  sees  a  red  light  ahead  or  on  the  bow  ;  A.  knows  that  either, 
1,  a  vessel  is  approaching  her  on  her  port  bow,  as  B.  ; 


B 


or,  2,  a  vessel  is  crossing  in  some  direction  to  port,  as  13.  D.  D. 


If  A.  sees  a  white  mast-head  light  above  the  red  light,  A.  knows  that  the  vessel 
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is  a  steam  vessel,  and  is  either  approaching  her  in  the  same  direction,  as  B.,  or  is 
crossing  to  port  in  some  direction,  as  D.  J).  D. 

When  the  Green  and  not  the  Red  Liffhl,  is  seen. 

A.  sees  a  green  light  ahead  or  on  the  bow  :  A.  knows  that  either, 
1,  a  vessel  is  approaching  her  on  her  starboard  bow,  as  B. ; 


or,  2,  a  vessel  is  crossing  in  some  direction  to  starboard,  as  D.  D.  D. 


If  A.  sees  a  white  mast-head  light  above  the  green  light,  A.  knows  that  the  vessel 
is  a  steam  vessel,  and  is  either  approaching  her  in  the  same  direction  as  B.,  or  is 
crossing  to  starboard  in  some  direction,  as  D.  D.  D. 
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FORMS  RELATING  TO  PASSENGER  SHIPS. 

[These  Forms  will  be  found  in  the  Schedule  to  the  18  &  19  Viet.  c.  119, 
Appendix  of  Statutes,  ante,  pp.  cclxxi — cclxxx.] 

Form  of  certificate,  exempting  a  mail  steamer  from  the  provisions  of  the  British 
Passengers  Act,  1853. 

Form  of  passenger  list. 

Form  of  bond  to  be  given  by  the  master  and  by  the  owner  or  charterer  of  a 
passenger  ship. 

Form  of  passage  broker's  annual  bond,  with  two  sureties,  to  be  approved  by  the 
emigration  officer  at  the  nearest  port. 

Form  of  passage  broker's  licence. 

Form  of  notice  to  be  given  to  the  emigration  commissioners  by  justices  granting 
a  licence. 

Form  of  notice  to  be  given  to  the  emigration  commissioners  by  any  applicant 
for  a  passage  broker's  licence. 

Form  of  notice  to  be  given  by  the  justices  to  the  emigration  commissioners  of 
forfeiture  of  a  passage  broker's  licence. 

Form  of  appointment  of  passage  broker's  agent. 

Form  of  cabin  passenger's  contract  ticket  and  counterpart. 

Passenger's  contract  ticket  and  counterpart. 

Form  of  emigrant  runner's  annual  licence. 

Form  of  summons  for  a  defendant  or  witness. 

Form  of  conviction  and  order  of  adjudication  under  the  Passengers  Act,  1855, 
when  the  defendant  appears. 


REGULATIONS  RELATING  TO  PASSENGER  SHIPS  BY 
ORDERS  IN  COUNCIL. 

Order  in  Council  respecting  Apparatus  for  Distilling  Water,  and  defining 
Quantity  of  Freak  Water  to  be  carried  on  board  Passenger  Ships. 

At  the  Court  at  Windsor,  the  5th  day  of  December,  1865.  Present:  The 
Queen's  Most  Excellent  Majesty  in  Council. 

WHKREAS  by  "  The  Passengers'  Act,  1855,"  it  is  amongst  other  things  enacted 
that  before  any  passenger  ship  shall  be  cleared  out,  the  emigration  officer  at  the 
port  of  clearance  shall  satisfy  himself  that  there  is  on  board  a  sufficient  quantity  of 
pure  water,  carried  in  tanks  or  casks,  to  secure  throughout  the  intended  voyage  the 
issue  of  three  quarts  daily  to  each  statute  adult,  for  the  use  of  the  passengers' 
exclusive  of  the  quantity  required  for  cooking : 

And  whereas  it  is  also  enacted,  that  it  shall  be  lawful  for  her  Majesty,  by  any 
Order  in  Council,  to  prescribe  such  rules  and  regulations  as  to  her  Majesty  may 
seem  fit,  for  permitting  the  use  on  board  passenger  .ships  of  an  apparatus  for  dis- 
tilling water,  arid  for  defining*  in  such  case  the  quantity  of  fresh  water  to  be  carried 
in  tanks  or  casks  for  the  pasneng'ers,  and  such  Order  in  Council  from  time  to  time 
to  alter,  amend,  and  revoke,  as  occasion  may  require : 

And  whereas  her   Majesty,  by  an  Order  in  Council,  dated  the  ninth  day  of 
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January,  one  thousand  eight  hundred  and  sixty-three,  prescribed  certain  rules  for 
permitting  the  use  on  board  passenger  ships  propelled  by  steam  engines  of  less  than 
a  certain  power,  and  on  board  passenger  ships  propelled  by  sails,  of  a  certain  appa- 
ratus for  distilling  fresh  water  from  salt  water  : 

And  whereas  it  is  expedient  to  repeal  the  said  Order  in  Council,  and  to  issue  in 
lieu  thereof  the  order  hereinafter  contained  : 

Now,  therefore,  her  Majesty  doth  by  and  with  the  advice  of  her  Privy  Council, 
and  in  pursuance  and  in  exercise  of  the  authority  vested  in  her  by  the  said 
"  Passengers'  Act,  1855,"  hereby  repeal  the  said  Order  in  Council  of  the  ninth 
day  of  January,  one  thousand  eight  hundred  and  sixty-three,  except  in  so  far 
as  the  same  repeals  a  certain  Order  in  Council  of  the  thirteenth  day  of  May, 
one  thousand  eight  hundred  and  fifty-nine,  and  doth  hereby  order  as  follows  : — 

Any  passenger  ship  propelled  by  sails  only,  or  by  steam  engines  of  less  power 
than  is  sufficient,  without  the  aid  'of  sails,  to  propel  the  ship  at  the  rate  of  five 
statute  miles  an  hour,  may  be  cleared  out  and  proceed  on  her  voyage,  having  on 
board,  in  tanks  or  casks,  only  half  of  the  quantity  of  pure  water  required  by  the 
said  Act  to  be  carried  for  the  use  of  the  passengers,  provided  the  following  condi- 
tions be  observed ;  that  is  to  say  : 

1.  That  there  be  on  board  such  ship  an  efficient  apparatus  for  distilling  fresh 
water  from  salt  water,  of  the  description  commonly  known  either  as  Nor- 
mandy's Patent,  as  Winchester  and  Graveley's  Patent,  or  as  Chaplin  and 
Company's  Patent. 

2.  That  the  owners,  charterers,  or  master  of  such  ship,  before  clearance,  lodge 
with  such  emigration  officer  a  certificate  from  the  engineer  or  surveyor  of  the 
Board  of  Trade,  or  from  some  other  competent  person  to  be  named  by  such 
emigration  officer,  declaring  that  within  seven  days  immediately  preceding 
the  date  of  such  certificate,  the  apparatus  has  been  examined  by  him,  and  is 
then  in  good  working  condition,  and  stating  the  number  of  imperial  gallons 
of  pure  fresh  water  which  it  is  capable  of  producing  in  every  twenty-four 
hours ;   and  further  declaring  that  the  apparatus  on  board  is  either  Nor- 
mandy's, Winchester  and  Graveley's,  or  Chaplin  and  Company's  Patent,  as 
the  case  may  be. 

3.  That  in  every  case  such  emigration  officer  shall  be  satisfied  that  the  num- 
ber of  gallons  of  pure  water  which  the  apparatus  is  so  certified  to  be  capable 
of  producing,  is  not  less  than  the  whole  number  of  persons  about  to  proceed 
on  the  intended  voyage  of  such  ship  ;  that  is  to  say,  the  whole  number  of 
cabin  passengers,  passengers,  and  crew. 

4.  That  there  is  rated  on  the  ship's  articles,  and  that  there  is  on  board  the 
ship,  some  person  or  persons  who,  to  the  satisfaction  of  the  said  emigration 
officer,  shall  be  competent  for  the  proper  management  and  repair  of  such 
distilling  apparatus. 

And  to  prevent  all  doubts  on  the  construction  of  this  Order  in  Council,  it  is 
hereby  further  ordered,  that  the  terms  "  Passenger  Ship,"  "  Emigration  Officer," 
"  Statute  Adult,"  and  "  Master,"  shall  herein  have  the  same  significations  as  are 
assigned  to  them  respectively  in  the  said  "  Passengers'  Act,  1855." 

And  the  Right  Honourable  Edward  Card  well,  one  of  her  Majesty's  principal 
secretaries  of  state,  is  to  give  the  necessary  directions  herein  accordingly. 

ARTHUR  HELPS. 
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Appendix. 


SCALE   OF    MEDICINES 


For  every  100  Passengers  in  "  Passenger  Ships,"  where  the  Length  of  the  Voyage 
computed  according  to  the  Passengers'  Act  is  100  Days  and  upwards.  '  The 
Medicines  are  to  be  prepared  according  to  the  British  Pharmacopoeia. 


LIST  or  MEDICINES,  &c.  REQUIRED  FOR  EVERY  100  PERSONS. 

All  the  volatile  medicines  and  acids  to  be  put  in  stopper  bottles.     Before  the  extracts  are 
placed  in  the  jars  they  are  to  be  wrapped  in  bladder  or  oil  skin. 


b.  oz 

lb. 

oz. 

0    4 

Acid  acetic. 

0 

2 

Liquor  potassae. 

0    1 

„     citric. 

0 

8 

„      plumbi  subacet. 

0     1 

„    gallic. 

15 

0 

Magnesiae  sulph. 

0     1 

„    hydrocyanic,  dil.  ph.  Brit., 

0 

4 

i 

„          carb. 

0     1 

marked  "  POISON." 
„     Hydrochlor.  l     Carefully 

0 
0 

8 

Morphias  hydrochlor. 
01.  lini. 

*  dil.            1  packed  in  a 

0 

1 

,.  menth.  pip. 

0     1 

„    nitric,  dil.        J    small  case 

2 

0 

i  • 

„   olivae. 

0     3 

„    sulph.  dil.       I  with  sand. 

4 

0 

„  ricini  opt. 

0  12 

„    tartaric. 

1 

0 

„  terebinth. 

0     4 

Ammon.  carb. 

0 

i 

„  croton. 

0     8 

„        hydrochlor. 

0 

8 

Oxymel  scillae. 

1     0 

Amylum. 

1 

Gal.  ol.  morrhuae. 

0     i 

0     J 

Antimon.  tartra. 
Argenti  Nitras. 

0 
0 

1 
4 

Oz.  pil.  calomel  comp. 
Pil.  hydrarg. 

0     1 

Borax. 

0 

4 

plumbi  acetas. 

0     2 

Calomelas. 

0 

4 

potassaa  bicarb. 

1     0 

Calx.  —  in  stop.  bott. 

0 

2 

„    iodidum. 

0    4 

0     6 

Camphor. 
Chloroform  in  stop.  bott. 

0 
0 

8 

8 

Pulv.  acaciae  gummi. 
„      aluminis  exsic. 

0    8 

Conf.  sennae. 

0 

3 

„      aromat. 

0    8 

Copaibae. 

0 

1 

„      cretae  arom. 

0     * 

Creosoti. 

1 

0 

„          „      prep. 

o   \ 

Cupri  sulph. 

0 

1 

„     Ipecac. 

0     4 

Emplas.  cantharidis. 

0 

2 

„        „      c.  opio. 

0     2 

„        resinae. 

0 

3 

„     jalapae. 

0     \ 

Ext.  aloes. 

0 

2 

„      kino  c.  opio. 

0     1 

„     belladonnae. 

0 

i 

„      opii. 

0     3 

„    coloc.  comp. 

0 

4 

„      potassae  nitrat. 

0     \ 

„     conii. 

0 

8 

„            „       tartrat.  acid. 

0     A 

„    hyt)scyam. 

0 

3 

„     rhaei. 

o    £ 

Ferri  jodidum. 

0 

i 

„      scommonii  comp. 

0     £ 

Ferri  et  quin.  citras. 

0 

1 

„      scillae. 

0     1 
0     4 

Ferri  sulph. 
Gentianae  radix. 

0 
0 

2 
1 

„      ergotae—  in  stopper  bottle 
„      zingiberis. 

0     1 

Hydrarg.  c.  creta. 

0 

1 

Quinae  sulph. 

0     8 

Liniment:  saponis. 

0 

i 

Seponis  dur. 

0     8 

Liquor  ammon. 

0 

8 

Sennae  fol. 

Medicines  for  Passenger  Ships. 
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lb.  oz. 

1 

0  12  Sodae  bicarb. 

0     8     ,,     et  potassio-tart. 

1 

0    4  Sp.  ether. 

1 

04,,,,    nitrosi. 

0 

08,,     ammon.  arom. 

i 

08     „    tenuior. 
0    8  Sulphur.  Sublim. 

3 
6 

0    2  Tinct.  arnicse. 

2 

06,,      cam  ph.  c.  opio. 

1 

0  12      „      catechu. 

1 

01,,      digitalis. 

1 

04      „      ferri  perchlor. 
04,,     hyosciam. 

2 

0    2      „      iodi. 

02,,      kino. 

1 

08,,      opii. 

6 

0  12      „      rhrei. 

1 

0  12      „      sennse. 

04,,      valerianae  ammon. 

1     0  Unguent,  cetacei. 
04        „        hydrarg. 

*1 

01,,            „        nit. 

* 

02,,            ,,        ox.  rub. 

*i 

04        „        resinse. 

*i 

10        „         sulphur. 
0    3  Vini  colchici. 

03,,     Ipecac. 

0    2  Zinci  sulphat. 

8     0  Linseed  meal. 

2    0  Lint,  best. 

3     0  Tow,  common. 

30,,      fine. 

3  Yds.  emp,  resinse. 

Galls,  of  best  chlor.  of  zinc,  in   a 

capped  bottle. 
\  Cwt.  chloride  of  Lime. 

\  Cwt.  disinfecting  powder. 

4 

1  Male  syringe. 
1  Female  ditto. 

A 

1  2-oz.   graduated 
measure. 

1  Minim  glass. 
Bolus  knife. 

2  Dozen  assorted  phials. 
"  Gross  phial  corks. 

Yds.  flannel. 
6  Yds.  calico. 
2  Sponges. 
1  Bed  pan. 

1  Paper  of  pins. 

Piece  filleting  for  ban- 
dages, bleeding. 

2  Trusses     for     Hernia, 

right  and  left. 
Paper  of  pill  boxes. 
6  Gallipots. 
Quire  of  paper  for  put- 
ting up  medicines. 


*1  Pair  India  rubber  sheets. 

\  Yard  of  oiled  silk. 
*1  Water  cushion  (Hooper's). 
*1  Complete  set  of  Cline's  splints. 
Set  of  strait  splints. 
Enema  apparatus. 
Bleeding  porringer. 
Set  copper  scales  and  weights, 

\  lb.  to  \  oz. 

Box  of  small  scales  and  weights. 
Wedgwood  mortar  and  pestle. 
Wedgwood  funnel. 
Iron  mortar  and  pestle. 
Plaster  spatula. 
Skins  of  leather. 
Pill  tile. 

Tin  bath,  2  ft.  by  18  in. 
Saucepans  of  different  sizes  for 
the  exclusive  use  of  the  hos- 
pital. 
A  2-Gallon  water  filter. 


*  These  articles  may  be  omitted  in  ships  carrying  fewer  than  100  passengers. 


Whenever  necessary,  and  especially  when  cholera  prevails  as  an  epidemic,  the 
emigration  officer  will  require  at  least  three  times  the  above  quantity  of  oil  of 
turpentine,  with  a  supply  of  Cayenne  pepper  and  mustard. 

By  order  of  the  Board, 

S.  WALCOTT. 
Government  Emigration  Board, 

8,  Park  Street,  Westminster,  February,  1864. 
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Appendix. 


SCALE  OF  MEDICINES  FOR  "  PASSENGER  SHIPS," 

Where  the  Length  of  Voyage  computed  according  to  the  Passengers  Act  is  under  100 

Days. 

The  Medicines  are  to  be  prepared  according  to  the  British  Pharmacopoeia. 


MEDICINES. 

1. 

For  100 
Passengers 

2. 

For  200 
Passengers 

8. 

For  300 
Passenger^ 

4. 
For  400 
Passengers 

5. 

For  500 
Passengers. 

6. 

For  600 
Passengers 

Blue  pill 

ioz.  .. 

1    OZ.    .. 

l£oz... 

2  ozs.  .  . 

2i  ozs.  . 

3  ozs. 

Calomel 

I  „  •« 

1  „  .. 

1*  »  •-• 

2     „  .. 

2*   „    •• 

3     „ 

Copaiva 

4     „   .. 

6     „  .. 

8    „  .. 

10,,  .. 

12,,    .. 

14,, 

Carbonate  of  ammonia              «  •             •  . 

1     „   .. 

1     „  .. 

1£  „  .. 

J2     »     '• 

2     .,   .. 

2     „ 

Castor  oil    .  . 

4  Ibs.  .  . 

7  Ibs.  .  . 

10  Ibs.. 

12  Ibs.  . 

14  Ibs.  . 

16  Ibs. 

Croton  oil    .  . 

2  drms. 

2  drms. 

2  drms. 

2  drms. 

2  drms. 

2  drms. 

Creosote 

2     „ 

3     „  .. 

4    „   .. 

4     „    .. 

4     „   .. 

4     „ 

Chloroform 

2  ozs.  .  . 

3  ozs.  .  . 

4  ozs,  .  . 

5  ozs.  .  . 

6  ozs.  .  . 

7  ozs. 

Cream  of  tartar 

4     „  .. 

6    „  .. 

8     „  .. 

10,,   .. 

12  „    .. 

14  „ 

Chalk,  prepared 

4     „  .. 

6    „  .. 

8     „  .. 

10  „   .. 

12,,  .. 

14,, 

Dover's  powder          .  . 

\     „  - 

1     „  .. 

H  »,  •• 

2     „    .. 

2£  „   •• 

3     „ 

Epsom  salts 

8  Ibs.  .  . 

12  Ibs.  . 

16  Ibs.  . 

20  Ibs.  . 

24  Ibs.  . 

28  Ibs.  . 

Ipecacuanha,  in  powder 

i  oz.  .. 

1  oz.  .. 

U  ozs.  . 

2  ozs.  .  . 

2i  ozs.  . 

3  ozs. 

Jalap,  in  powder        .  . 

2     „   .. 

2*  „  .. 

3     „   .. 

34  »  » 

4     „   .. 

4£    , 

Laudanum 

4     „  .. 

6     „  .. 

8    „  .. 

10  „   .. 

12  „  .. 

14    , 

Lunar  caustic 

2  drms. 

3  drms. 

4  drms. 

4  drms. 

4  drms. 

4  drrns. 

Magnesia,  carbonate 

i    OZ.   .  . 

1  oz.  .. 

U  oz... 

2  ozs.  .  . 

2iozs.. 

3  ozs. 

Nitre,  sweet  spirit  of  .  . 

4     „   .. 

6     „  .. 

8     „  .. 

10,,   .. 

12  „  .. 

14,, 

Ammonia,  aromatic  spirit 

3     „  .. 

4     „   .. 

5     „  .. 

6    „  .. 

7     „  .. 

8     ,, 

Nitre 

2     „    .. 

3     „  .. 

4     „   .. 

5     „   .. 

6    „  .. 

7     „ 

Opium,  powdered 

i     „   •• 

1     „   .- 

1*  »   •• 

2     „   .. 

%„  •  • 

3     „ 

Quinine 

3  drms. 

\     „   .- 

1     „   .. 

1     „  .. 

4  „  •• 

14  » 

Paregoric 

4  ozs.  .  . 

6  ozs.  .  . 

8  ozs.  .  . 

10  „  .. 

12,,  .. 

14  „ 

Syrup  of  squills 

4     „  .. 

6     „  .. 

8     „  .. 

10  „  .. 

12,,  .. 

14  „ 

Tincture  of  iron 

2     „  .. 

3     „   .. 

4     „  .. 

5     „  .. 

6    „  .. 

7     „ 

Spirit  of  peppermint.. 

1     „   .. 

H  „  .. 

2     „  .. 

2£  „  ~ 

3    „  .. 

3£  „ 

Rhubarb,  in  powder 

2     „   .. 

2*  »   •• 

3     „   .. 

34  „  •  • 

4     „  .. 

44  » 

Rhubarb,  tincture 

6     „  .. 

8     „   .. 

10  „   .. 

12  „    .. 

14  „  .. 

16,, 

Soda,  carbonate 

4     „   .. 

6     „  .. 

*     „  •• 

10  „   .. 

12,,   .. 

14  „ 

Sugar  of  lead              ..              ..              ,. 

1     „   .. 

U  „  » 

I     „   .. 

24,,  •• 

3     „  .. 

4     „ 

Sulphur 

4     „   .. 

6    „  .- 

8     „  .. 

10,,     . 

12  „   .. 

14  „ 

Sulphuric  acid,  diluted 

4     „   .. 

6    „  .. 

8    „  .. 

10  „ 

12  „   .. 

14  „ 

Tartaric  acid 

2     „   .. 

4     „   .. 

6  ,;  .. 

8     „   .. 

10  „  .. 

12  „ 

Tartar  emetic              .  .              .  .              .  . 

2  drms. 

3  drms. 

4  drms. 

5  drms. 

S^drnas. 

6  dnns. 

Tincture  of  catechu 

8  ozs.  .  . 

12  ozs.. 

16  ozs.  . 

18  ozs.  . 

20  ozs.  . 

24  ozs. 

Turpentine,  oil  of 

1  Ib.  ... 

2  Ibs.  .  . 

3  Ibs.  .  . 

4  Ibs.  .  . 

5  Ibs.  .  . 

6  Ibs. 

Friar'a  balsam 

1  oz.  .  . 

H  ozs.  . 

2  ozs.  .  . 

24  ozs.  . 

3  ozs.  .  . 

3i  ozs. 

Goulard's  extract 

1     „   .. 

2     „   .. 

3    „  •• 

4     „   .. 

5     „   .. 

6     , 

Olive  oil 

4-    „   .. 

6     „  .. 

8     „   .. 

10  „   .. 

12  „   .. 

5? 

14  „ 

Opodeldoc  .. 

8     „   .. 

12  „    .. 

16  „   .. 

18  „  .. 

20  „   .. 

22  „ 

Disinfecting  fluid  of  chloride  of  zinc 

4  quarts. 

5  quarts. 

6  quarts. 

7  quarts. 

8  quarts. 

9  quarts. 

APPLICATIONS, 

Adhesive  plaster         .  .             .  . 

2  yards. 

3  yards. 

4  yards 

5  yards. 

6  yards. 

7  yards. 

Mercurial  ointment.  .  .              .  . 

3  ozs.  .  . 

4  ozs.  .  . 

5  ozs.  .  . 

6  ozs.  .  . 

6|  ozs.  . 

7  ozs. 

Spermaceti  ointment 

3     „  .. 

4     „  .. 

5     „   •• 

6     „  .. 

7     „   .. 

8     „ 

Blister  plaster 

2    „   .. 

3     „   •• 

4     „   .. 

5     „   .. 

6     „  .. 

7     „ 

Basilicon  ointment 

3    „  .. 

4     „  .. 

5     „  .. 

6    „   .. 

7     „  .. 

8     „ 

Lint              ..         ... 

4     „  .. 

6     „  .. 

8     „  .- 

10,,  .. 

12  „  .. 

14  „ 

Medicines  for  Passenger  Ships. 
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FEVER  POWDER — for  Adults. 
9>.  Antim.  Potass.  Tart.  grs.  xxiv. 

Potassce  Nitr.  511] t's.     Misce. 
S.  Do=e — Ten  grains  every  four  or  six 
hours.          

ASTRINGENT  POWDER — for  Adults. 
£.  Pulv.  Cretee  Co.  c.  Opio.  ^iv. 
S.  Dose — Fifteen    grains     every   four 
hours.  _ 

APERIENT  POWDER — for  Adults. 
$L  Calomelas  5jfs' 

P.  Jalapoe  Co.  §iv.  Misce. 
S.  Dose — Haifa  drachm  to  two  scruples. 

APERIENT  PILLS— for  Adults. 
JjL  Pulv.  Scammon.  grs.  viij. 
Ext.  Colocynth.  Co.  9ij. 
Hydrarg.  Chlorid.  grs.  viij. 
Misce  et  divide  in  pilulas  xij. 
S.  Two  to  be  taken  for  a  dose. 
(Send  out  twelve  dozen.) 


FRVBR  POWDER — for  Children. 
$>.  Pulv.  Antimonialis  51] . 

Potassns  Nitr.  ^vj-     Misce. 
S.  Dose — Five  to  eight  grains,  accord- 
ing to  age.     One  to  be  taken  every 
four  or  six  hours. 


ASTRINGENT  POWDER — -for  Children. 
$L  Cretee.  Ppt,  5vj. 

P.  Cretae  Co.  c.  Opio.  5vj- 
P.  Cinnara.  Co.  5J- 
Hydrarg.  c.  Cretae,  5fs.     Misce. 
S.  Dose — Six  to  eighteen  grains,  accord- 
ing to  age.    One  to  be  taken  every 
four  hours. 

APERIENT  POTTDER — for  Children. 
£.  Pulv.  Jalaps       J        ... 
Pulv.  Scammon  $  "     -> J' 
Pulv.  Zin^ib.  5fs.     Misce. 
S.  Six  to  fifteen  grains,  according  to 
age,  for  a  dose. 


Book  of  directions  for  medicine  chests. 

Set  of  scales  and  weights. 

Pestle  and  mortar. 

Tile. 

Enema  apparatus. 

Graduated  measure. 

Small  cup  and  spoon. 


Spatula. 

Lancet. 

British  Pharmacopoeia. 

Half  dozen  bandages,  5  yards  long  and 

3  inches  wide. 
Half  dozen  straight  splints,  of  different 

sizes. 


The  above  scale  must  be  accurately  and  carefully  made  up  of  the  best  medicines  ; 
the  bottles  well  corked;  properly  labelled,  and  marking  the  formula  of  each 
prescription.  The  castor  oil  not  sent  in  stone  jars.  When  the  passengers  exceed 
600  the  only  extra  medicine  required  will  be  half  a  pound  of  Castor  oil  and  one 
pound  of  Epsom  salts  for  every  So  passengers. 


Government  Emigration  Board, 
8,  Park  Street,  Westminster,  February,  1864. 


By  order  of  the  Board, 

S.  WALCOTT. 


LIST  OF  SURGICAL  AND  MIDWIFERY  INSTRUMENTS  WHICH  THE 
SURGEON  OF  A  PASSENGER  SHIP  SHOULD  POSSESS. 


A  pocket  dressing  case,  containing 
scalpel,  two  bistouries  (blunt-pointed 
and  sharp),  gum-lancet,  tenaculum, 
forceps,  spatula,  scissors,  two  probes, 
silver  director,  caustic  case,  curved 
needles  of  different  sizes. 

Lancet  case,  with  at  least  two  lancets. 

Case  of  tooth  instruments. 

Midwifery  forceps. 


Set  of  silver  and  gum  elastic  catheters, 

including  female  catheter  and  some 

bougies. 
One  amputating  knife  and  katlin  ;  one 

amputating  saw  ;    one   Key's  saw  ; 

tourniquet ;  Liston's  bone  nippers. 
Silk  of  different  sizes  for  ligatures  and 

sutures. 
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Cupping  apparatus. 
Trocar  arm  canula. 
Trephine  and  elevator. 


Appendix, 
DESIRABLE  ADDITIONS. 


Craniotomy  forceps,  perforator,  and  blunt 
hooks. 


Government  Emigration  Board, 
8,  Park  Street,  Westminster,  February,  1864. 


By  order  of  the  Board, 

S.  WALCOTT. 


BOAT  SCALE. 

A  Scale  showing  the  minimum  number  and  size  of  Boats  which  the  Emigration 
Officers  in  the  United  Kingdom  will  be  prepared  to  pass  for  Passenger  Ships 
in  the  exercise  of  the  discretion  vested  in  them  by  the  27th  section  of  the 
"Passengers  Act,  1855." 


Registered  Tonnage  of  Ship. 

Sailing  Vessels. 

Steam  Vessels. 

No.  of 
boats, 
not 
less 
than 

Minimum 
cubic  con- 
tents  of 
life  boats. 

Minimum 
cubic  con- 
tents of  all 
the  boats  of 
the  ship. 

Minimum 
cubic  con- 
tents of 
life  boats. 

Minimum 
cubic  con- 
tents of  all 
the  boats  of 
the  ship. 

Less  than  200  

2 
3 
4 
5 
6 
6 
6 
7 

Feet. 

150 
200 
250 
280 
400 
900 
900 
928 

Feet. 
394 
712 
1205 
1730 
2045 
2545 
3000 
3600 

Feet. 

230 
302 
330 
330 
330 
900 
900 
928 

Feet. 

614 
1095 
1462 
1730 
2045 
2545 
3000 
3600 

200  and  le^s  than    400.  . 
400  and  less  than    600.  . 
600  and  less  than    800.. 
800  and  less  than  1000.  . 
1000  and  less  than  1250.. 
1250  and  less  than  1500.  . 

N.B. — 1.  The  length  over  all  x  the  extreme  breadth  x  the  inside  depth  amid- 
ships, is  to  be  considered  as  the  cubic  contents. 

2.  In  vessels  of  200  tons  and  upwards  no  boat  of  less  than  150  feet  of 

cubical  contents  is  to  be  counted  in  the  above  number  of  boats. 

3.  The  boat  fitted  as  a  long  boat  is  to  be  supplied  with  mast  and  sail  of  any 

rig  that  may  be  preferred. 

4.  Every  boat  must  be  seaworthy,  and  provided  with  painter,  oars,  boat 

hooks,  thole  pins,  plug,  rudder  and  tiller,  all  of  which  are  to  be  properly 
secured  in  the  boats. 


Government  Emigration  Board, 
8,  Park  Street,  Westminster,  February,  1864. 


S.  WALCOTT. 
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Order  in  Council  prescribing  Rules  for  preserving  Order,  promoting  Health, 
$'c.f  on  Board  Passenger  Ships. 

At    the  Court  at  Osborne  House,   Isle  of   Wight,  the  7th  day  of  January, 
1364.     Present:  The  Queen's  most  Excellent  Majesty  in  council. 

Whereas,  by  the  "  Passengers  Act,  1855,"  it  is  amongst  other  things  enacted, 
that  it  shall  be  lawful  for  her  Majesty,  by  an  order  in  council,  to  prescribe  such 


lajesty's 

possessions  abroad,  and  the  said  rules  and  regulations  from  time  to  time  in  like 
manner  to  alter,  amend,  and  revoke,  as  occasion  may  require  : 

And  whereas  it  is  expedient  to  revoke  an  order  in  council  made  at  a  court  held 
at  Buckingham  Palace  on  the  twenty-fifth  day  of  February,  one  thousand  eight 
hundred  and  fifty-six,  in  virtue  of  the  provisions  of  the  said  Act,  and  to  make  a 
new  order  in  council. 

Now,  therefore,  her  Majesty  doth,  by  and  with  the  advice  of  her  privy  council, 
and  in  pursuance  and  exercise  of  the  authority  vested  in  her  by  the  said  "  Pas- 
sengers Act,  1855,"  order,  and  it  is  hereby  ordered,  that  the  said  order  in  council 
of  the  twenty-fifth  day  of  February,  one  thousand  eight  hundred  and  fifty-six  be 
and  the  same  is  hereby  revoked ;  and  that  the  following  shall  henceforth  be  the 
rules  for  preserving  order,  for  promoting  health,  and  for  securing  cleanliness  and 
ventilation,  to  be  observed  on  board  of  every  passenger  ship  proceeding  from  the 
United  Kingdom  to  any  port  or  place  in  her  Majesty's  possessions  abroad  out  of 
Europe,  and  not  being  within  the  Mediterranean  Sea. 

1.  All  passengers  who  shall  not  be  prevented  by  sicknees  or  other  sufficient 

cause,  to  be  determined  by  the  surgeon,  or  in  ships  carrying  no  surgeon,  by 
the  master,  shall  rise  not  later  than  seven  o'clock,  a.m.,  at  which  nour  the 
fires  shall  be  lighted. 

2.  It  shall  be  the  duty  of  the  cook  or  cooks,  appointed  under  the  thirty-ninth 

section  of  the  said  "  Passengers  Act,  1855,"  to  light  the  fires,  and  to  take 
care  that  they  be  kept  alight  during  the  day ;  and  also  to  take  care  that  each 
passenger  or  family  of  passengers  shall  have  the  use  of  the  fireplace  at 
proper  hours,  in  an  order  to  be  fixed  by  the  master. 

3.  When  the  passengers  are  dressed,  their  beds  shall  be  rolled  up. 

4.  The  decks,  including  the  space  under  the  bottom  of  the  berths,  shall  be  swept 

before  breakfast,  and  all  dirt  thrown  overboard. 

5.  The  breakfast  hour  shall  be  from  eight  to  nine  o'clock  a.m.     Before  the  com- 

mencement of  breakfast,  all  the  emigrants,  except  as  hereinbefore  excepted, 
are  to  be  out  of  bed  and  dressed,  and  the  beds  rolled  up,  and  the  deck  on 
which  the  emigrants  live  properly  swept. 

6.  The  deck  shall  further  be  swept  after  every  meal,  and  after  breakfast  is  con- 

cluded shall  be  also  dry  holystoned  or  scraped.  This  duty,  as  well  as  that 
of  cleaning  the  ladders,  hospitals,  round  houses,  and  water  closets,  and  of 
pumping  water  into  the  cisterns  or  tanks  for  the  supply  of  the  water  closets, 
shall  be  performed  by  a  party  who  shall  be  taken  in  rotation  from  the  adult 
males  above  fourteen,  in  the  proportion  of  five  to  every  one  hundred  emi- 
grants, and  shall  be  considered  as  sweepers  for  the  day.  But  the  single 
women  shall  do  all  necessary  acts  for  keeping  clean  and  in  a  proper  state 
their  own  compartment,  where  a  separate  compartment  is  allotted  to  them, 
and  the  occupant  of  each  berth  shall  see  that  his  or  her  own  berth  is  well 
brushed  out. 

7.  Dinner  shall  commence  at  one  o'clock  p.m,  and  supper  at  six  p.m. 

8.  The  fires  shall  be  extinguished  at  seven  p.m.  unless  otherwise  directed  by  the 

master  or  required  for  the  use  of  the  sick  ;  and  the  emigrants  shall  be  in 
their  berths  at  ten  o'clock  p.m.,  except  under  the  permission  or  authority  of 
the  surgeon,  or,  if  there  be  no  surgeon,  of  the  master. 

9.  On  each  passenger  deck  there  shall  be  lit  at  dusk,  and  kept  burning  till  day- 

3  u  2 
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light,  three  safety  lamps,  and  such  further  number  as  shall  allow  one  to  be 
placed  at  each  of  the  hatchways  used  by  passengers. 

10.  No  naked  light  shall  be  allowed  between  decks  or  in  the  hold,  at  any  time 
or  on  any  account. 

11.  The  scuttles  and  stern  ports,  if  any,  shall,  weather  permitting',  be  opened  at 
seven  o'clock  a.m.  and  kept  open  till  ten  o'clock  p.m. ;  and  the  hatches  shall 
be  kept  open  whenever  the  weather  permits. 

12.  The  coppers  and   cooking1  utensils  shall  be   cleaned  every  day,  and  the 

cisterns  kept  filled  with  water. 

13.  The  beds  shall  be  well  shaken  and  aired  on  deck,  weather  permitting-,  at  least 
twice  a  week. 

14.  The  bottom  boards  of  the  berths,  if  not  fixtures,  shall  be  removed  and  dry 

scrubbed,  and,  weather  permitting1,  taken  on  deck,  at  least  twice  a  week. 

15.  Two  days  in  the  week  shall  be  appointed  by  the  master  as  washing  days ; 
but  no  washing  or  drying  of  clothes  shall  on  any  account  be  permitted 
between  decks. 

16.  On  Sunday  mornings  the  passengers  shall  be  mustered  at  ten  o'clock,  a.m., 
and  will  be  expected  to  appear  in  clean  and  decent  apparel.    The  Lord's 
day  shall  be  observed  as  religiously  as  circumstances  will  admit. 

17.  No  spirits  or  gunpowder  shall  be  taken  on  board  by  any  passenger  ;  and  if 
either  of  those  articles  be  discovered  in  the  possession  of  a  passenger  it  shall 
be  taken  into  the  custody  of  the  master  during  the  voyage,  and  not  returned 
to  the  passenger  until  he  has  landed  or  is  on  the  point  of  landing. 

18.  No  loose  hay  or  straw  shall  be  allowed  below  for  any  purpose. 

19.  No  smoking  shall  be  allowed  between  decks. 

120,  The  following  kinds  of  misconduct  are  hereby  strictly  prohibited ;  that  is  to 
say,  all  immoral  or  indecent  acts  or  conduct,  taking  improper  liberties  or 
using  improper  familiarity  with  the  female  passengers,  using  blasphemous, 
obscene,  or  indecent  language,  or  language  tending  to  a  breach  of  the 
peace,  swearing,  gambling1,  drunkenness,  fighting,  disorderly,  riotous,  quar- 
relsome, or  insubordinate  conduct,  also  all  deposits  of  filth  or  offensive  acts 
of  uncleanliness  in  the  between  decks  :  Provided  that  no  conviction  under 
the  said  Passengers  Act  for  any  of  the  offences  herein  specified  shall 
operate  as  a  bar  to  any  civil  or  criminal  proceedings  which  may  in  the 
ordinary  course  of  law  be  instituted  for  the  same  offence  by  any  party 
aggrieved. 

•21.  Fire-arms,  swords,  and  other  offensive  weapons  shall,  as  soon  as  the  pas- 
sengers embark,  be  placed  in  the  custody  of  the  master. 

22.  No  sailors  shall  be  allowed  to  remain  on  the  passenger  deck  among  the  pas- 
sengers, except  on  duty. 

23.  No  passenger  shall  go  to  the  ship's  cookhouse  without  special  permission 
from  the  master,  nor  remain  in  the  forecastle  among  the  sailors  on  any 
account. 

24.  In  vessels  not  expressly  required  by  the  said  "  Passengers  Act,  1855,"  to 
have  on  board  such  ventilating  apparatus  as  therein  mentioned,  such  other 
provision  shall  be  made  for  ventilation  as  shall  be  required  by  the  emigra- 
tion officer  at  the  port  of  embarkation,  or,  in  his  absence,  by  the  officers  of 
customs. 

25.  And,  to  prevent  all  doubts  in  the  construction  of  this  order  in  council,  it  is 
hereby  further  ordered,  that  the  terms  "  United  Kingdom,"  u  Passeng'er," 
"  Passenger  Ship,"  "  Passenger  Deck,"  and  "  Master,"  shall  herein  have  the 
same  significations  as  are  assigned  to  them  respectively  in  the  said  *'  Pas- 
sengers Act,  1855  ;"  and,  unless  inconsistent  with  the  context,  words  of  one 
number  shall  import  both  numbers. 

And  the  most  noble  the  Duke  of  Newcastle,  one  of  her  Majesty's  principal 
secretaries  of  state,  is  to  give  the  necessary  directions  herein  accordingly. 

EDMUND  HARRISON. 
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Suggestions  to  Masters  of  Emigrant  Ships  respecting  Boats,  and 
Fire  at  Sea. 

Her  Majesty's  Colonial  and  Land  Emigration  Commissioners  having 
in  view  the  fearful  consequences  which  must  result  from  a  want  of 
preparation  in  the  event  of  accident  to  an  emigrant  ship,  and  especi- 
ally ofjjre,  have  felt  it  their  duty  to  call  the  special  attention  of 
the  masters  and  officers  of  such  ships  to  the  precautions  necess;  ry  to 
prevent  such  a  calamity,  and  to  the  means  of  encountering1  it  should 
it  occur.  They  are,  of  course,  aware  that  no  scheme  or  regulations 
which  may  be  formed  before  hand  can  supply  the  place  of  coolness, 
judgment,  and  discipline  at  the  time ;  nevertheless,  the  previous 
establishment  of  regulations,  and  the  familiarity  of  the  officers  and 
crew  with  them,  cannot  but  tend  to  obviate  confusion  and  loss  of 
time  when  danger  arises.  It  is  from  the  hope  of  contributing  to 
this  end,  and  not  from  any  disposition  to  interfere  in  matters  beyond 
their  immediate  duties,  that  the  commissioners  have  drawn  up  the 
following  suggestions. 

The  first  matter  to  be  settled  is  the  arrangement  of  the  boats. 


I.— BOATS. 

1.  The  life  boat  should  always  be  carried  in  such  a  manner  as  to  Lifeboat, 
admit  of  its  being  rapidly  and  safely  lowered  at  the  shortest  notice. 

2.  All  the  boats,  except  the  long  boat,  should,  if  practicable,  be  hung  Boats  to  be  hung 
in  davits.    They  should  be  kept  clear  of  lumber,  and  the  oars  and  jjj  davits,  and 
necessary  gear,  should  be  buckled  or  strapped  to  the  thwarts  of  each,  in  flJJJ^1   ep 
and  ready  for  immediate  use.     If  thole  pins  or  crutches  are  used  for 

the  oars,  they,  as  well  as  the  rudder  and  plug  should  be  laniarded. 
Besides  the  common  cork  plug,  a  piece  of  vulcanized  india-rub- 
ber, about  a  quarter  of  an  inch  in  thickness,  nailed  on  the  foreside 
of  the  plug-hole,  will  be  found  useful  as  a  simple  and  inexpensive  plug 
or  valve.  It  would  also  be  desirable  that  a  small  compass,  and  the 
means  of  striking  a  light,  should  be  kept  in  each  boat,  in  a  water 
proof  case. 

3.  The  boats  should  be  kept  constantly  wetted,  and  covered  from  Boats  to  be  kept . 
the  sun.     It  would  be  advisable  to  have  a  waterproof  canvass  casing  ^ev"5gdand 
laced  to  the  gunwale,  but  in  such  manner  as  to  admit  of  being  easily 

stripped  off.  The  lacing  should  from  time  to  time  be  undone,  to  pre- 
vent its  getting  stiff. 

4.  Every  boat  should  be  fitted  with  life  lines  below  the  gunwale  Lifc  iincs  to 
streak.    To  the  stern  and  quarter  boats  a  rope  should  be  constantly  boats. 
attached  from  forward  to  prevent  its  going  adrift  when  lowered  in 

haste.  The  tackles  for  hoisting  out  the  boats  should  be  kept  con- 
stantly ready  for  use  in  some  place  well  known  and  easily  accessible 
to  those  in  charge. 

5.  Each  beat  should  be  placed  under  the  charge  of  an  officer  or  steady  Each  boat  to  be 
person,  who  should  be  held  responsible  for  its  being*  kept  constantly  In  charge  of*  re- 
fit for  instant  service.     To  insure  this,  the  chief  officer  should  periodi-  sp 

cally  inspect  all  the  boats  and  their  gear,  and  report  their  condition  TO 
the  master. 

6.  It  would  be  advisable,  as  soon  as  practicable  after  leaving  port,  Crews  to  be 
to  assign  to  each  boat  a  certain  number  of  the  ship's  company  as  its  assi»ned  t°  the 
crew,  or  skeleton  crew,  to  be  completed  with  pa.-senger.s ;  and,  when 
opportunities  permit,  to  exercise  the  men  in   lowering  the  boats  at 

sea.    The  life  boat's  crew  should  be  picked  men. 
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Cargo  to  be  pro- 
perly stowed  be- 
fore sailing. 


Passengers  to 
give  up  inflam- 
mable articles. 


Naked  lights 
and  smoking  to 
be  prohibited. 


Spirits  not  to  be 
broached  in  the 
hold. 

Both  fire  amii- 
hilators  and 
engines  recom- 
mended. 


Ship's  company 
1o  be  divided 
into  gangs  and 
assianed  to 

stations. 


II. — To  PREVENT  FIRE. 

7.  No  passenger  ship  should  put  to  sea  until  all  her  cargo  is  pro- 
perly stowed  away,  and  the  decks  cleared  of  any  loose  straw  or 
nay,  or  other  inflammable  material  used  for  packing-  or  other  pur- 
poses. 

8.  The  passengers  should  be  called  on  to  deliver  up  whatever  lucifer 
matches,  gunpowder,  or  other  inflammable  articles  they  may  have 
about  them,  and  should  be  warned,  not  only  of  the  danger  to  the 
ship  and  passengers,  but  that  they  will  be  subject  to  punishment, 
under  her  Majesty's  orders  in  council,  for  retaining  such  things  in 
their  possession. 

9.  No  naked  lights  should,  on  any  account,  be  used  in  the  hold  or 
store  rooms,  nor  in    the   between  decks,  except   under  trustworthy 
superintendence ;  nor  should  any  person  be  allowed  to  read  in  bed 
with  a  naked  light.    Smoking  between  decks  should  also  be  strictly 
prohibited. 

10.  Spirits  should  never  be  opened  in  the  hold,  but  should  be  hoisted 
on  deck  for  the  purpose. 

11.  It  is  strongly  recommended  that  both  fire  annihilators  and  fire 
engines  should  be  carried.     These  should  be  placed  under  the  special 
charge  of  one  of  the  principal  officers  and  the  carpenter,  who  should 
be  responsible  that,  with  the  buckets  and  other  fire  apparatus,  they 
are  kept  in  a  state  fit  for  immediate  use.    The  engine  should  be 
worked  once  or  twice  a  week,  to  keep  it  in  proper  order. 

12.  As  soon  as  possible  after  leaving  port,  the  officers  and  crew 
should  be  divided  into  parties,  and  assigned  to  stations,  in  case  of  fire, 
in  the  same  manner  as  for  the  boats ;  possibly  the  same  distribution 
may  answer  for  both  purposes. 


III.— ON  THE  OCCURRENCE  OF  FIRE. 

Primary  points        13.  Should  a  fire  break  out,  the  first  steps,  with  a  view  to  arrest  its 
for  master  to       progress  as  much   as  possible,  must  be  so  to  place  the  ship  as  to 

attend  to  on  an      r      3  i  r  .          r 

alarm  of  fire.  keep  the  fire  to  leeward,  and  to  cut  oft  the  supply  oi  air  by  closing 
the  ports,  scuttles,  hatches,  &c.,  and  by  smothering  the  fire  with  wet 
blankets,  sails,  &c. 

Duties  of  gangs.  14.  The  parties  into  which  the  ship's  company  has  been  divided 
should,  immediately  on  the  ringing  of  the  fire-bell,  fall  into  their 
respective  places.  To  one  party  should  be  assigned  the  working  of 
the  fire  annihilators  and  engines ;  to  another  the  closing  the  ports, 
&c.,  and  the  preparation  of  wet  cloths  for  suffocating  the  fire ;  to  a 
third  the  preparations  for  lowering  the  boats  and  provisioning  them. 
Each  of  these  duties  will  require  prompt  and  clear  decision,  and  each 
should,  therefore,  be  intrusted  to  an  intelligent  and  responsible  per- 
son ;  and  as  it  might  be  a  great  assistance  to  an  officer,  when  the 
emergency  arises,  to  have  had  the  opportunity  of  considering-  before- 
hand the  best  way  of  meeting  it,  it  would  be  desirable  that  each 
should  from  the  first  be  informed  of  the  duty  which,  in  such  a  case 
would  be  assigned  to  him. 

Male  passengers.  15.  The  male  passengers  should  be  required  to  fall  into  and  assist 
the  several  parties  as  the  master  might  direct.  This  would  not  only 
be  a  material  aid,  but  would  help  to  keep  their  minds  engaged,  and  to 
promote  the  discipline  on  which  the  safety  of  all  must  to  a  great  ex- 
tent depend. 

Females  and  16.  The  females,  with  children,  and  sick,  should  remain  under  the 

children.  immediate  charge  of  the  surgeon,  who  should  endeavour  to  keep  them 

from  being  a  hindrance  to  the  working  parties,  and  prepare  them  for 
immediately  leaving  the  ship,  should  that  step  ultimately  become 
necessary.  They  should  secure  what  warm  clothing  they  could. 
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17.  No  one  should  be  permitted  to  enter  the  boats,  except  those 
in  charge  of  them  ;  nor  should  any  boat  be  lowered  on  any  pretext 
whatever,  unless  by  the  express  orders  of  the  captain.     On  a  strict  orders. 
observance  of  this  rule  the  safety  of  the  people  in  the  last  extremity 

will  depend. 

18.  If  the  boats  should  be  insufficient  to  hold  all  the  people,  the  ^^ 
master  will,  of  course,  take  whatever  measures  may  be  in  his  power  to 
construct  a  raft.    A  raft  may  be  made  of  spare  spars  lashed  together 

in  a  triangular  form,  and,  to  render  it  more  buoyant,  the  ends  should 
be  secured  to  empty  water  casks,  whose  heads  should  be  guarded  by 
hammocks  or  beds.  As  a  precautionary  preparation  against  such  an 
emergency,  some  of  the  largest  water  casks  as  soon  as  emptied  should 
be  grometted  round  at  each  end  with  8-inch  rope,  becketted,  and 
tightly  bunged,  and  stowed  away  in  the  long  boat,  and  daily  wetted, 
and  thus  kept  ready  for  use  at  a  moment's  notice. 

19.  Any  attempt  to  get  at  the  spirits  or  wine  on  board  in  moments  Broaching 
of  danger  should  be  resisted  by  all  hands  and  at  all  hazards.  moments  of 

By  order  of  the  board, 

S.  WALCOTT,  Secretary. 

Colonial  Land  and  Emigration  Office,       \ 
Park  Street,  Westminster,  September,  1853.  / 
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No.   1. 

Agreement  for  the  Sale  of  a  Ship.* 

AGREEMENT  made  this  day  of  1842, 

between  A.  B.  of  Sunderland,  in  the  county  palatine  of  Durham, 
shipowner,  of  the  one  part,  and  C.  D.  of  Gower  Street,  in  the  county 
of  Middlesex,  Esq.,  of  the  other  part. 

The  said  A.  B.  agrees  to  sell,  and  the  said  C.  D.  agrees  to  buy,  the  good 
ship  or  vessel  called  the  Collingwood,  built  at  Sunderland,  of  the  measurement 
of  tons,  or  thereabouts,  old  measurement,  and  tons, 

or  thereabouts,  new  measurement,  now  lying  in  the  river  Thames,  and  all  and 
singular  her  mast?,  sails,  sail-yards,  anchors,  cables,  ropes,  cords,  guns,  gunpowder, 
ammunition,  small  arms,  tackle,  apparel,  boats,  oars,  casks,  kentledge,  and  other 
ballast,  furniture,  stores,  and  appurtenances  whatsoever,  to  the  said  ship  or  vessel 
belonging,  or  in  anywise  appertaining  to  the  said  ship  or  vessel,  appurtenances, 
goods,  chattels,  and  premises,  and  the  said  stores  and  other  things  in  the 
inventory  herein-after  mentioned,  subject,  however,  to  the  terms  herein-after 
mentioned,  for  the  said  sum  of  ,  to  be  paid  as  herein-after 

mentioned  ;  which  said  ship  or  vessel  hath  been  duly  registered,  pursuant  to  the 
statute  in  such  case  made  and  provided,  and  a  copy  of  the  certificate  of  such 
registry  is  as  follows  : 

[Here  insert  a  copy  of  the  Certificate  of  Registry.    See  ante,  p.  clxiv. 

On  payment  of  the  whole  of  the  purchase  money,  within  one  month  from  the 
date  hereof,  a  legal  bill  or  bills  of  sale  or  other  instrument  in  writing  shall  be 

•  This  and  the  five  following  forms  are  taken  from  Mr.  Wilkinson's  book  on  "  Shipping,"  in  which  will 
be  found  several  other  forms  and  precedents  of  practical  utility. 
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executed  forthwith  to  the  purchaser,  to  be  prepared  at  his  own  expense :  and  the 
said  ship  or  vessel,  appurtenances,  goods,  chattels,  and  premises  shall  be  forthwith 
delivered  according1  to  the  said  inventory  herein-after  mentioned  ;  but  the  said 
inventory  shall  be  made  good  as  to  quantity  only.  And  the  said  ship  or  vessel, 
appurtenances,  goods,  chattels,  and  premises,  shall  be  delivered  to,  and  taken  by 
the  said  purchaser  with  all  faults,  in  the  state  and  condition  in  which  they  now 
lie,  without  any  allowance  or  abatement  whatsoever,  within  one  month  from  the 
date  hereof.  But  in  case  any  default  shall  be  made  by  the  purchaser  or  purchasers 
in  the  payment  aforesaid,  the  money  so  paid  in  part  shall  be  forfeited  to  the  sole 
use  and  benefit  of  tbe  said  A.  B.,  and  he  shall  be  at  full  liberty  to  put  up  and 
resell  the  said  ship  or  vessel,  appurtenances,  goods,  chattels,  and  premises,  or  the 
greatest  part  thereof  again,  either  by  public  or  private  sale,  and  the  deficiency 
and  damages,  if  any,  by  such  resale  and  otherwise,  shall  be  made  good  by  the 
said  defaulting  purchaser,  who  shall  also  be  responsible  for  risks  of  every  descrip- 
tion. The  said  ship  is  declared  to  be  at  the  risk  of  the  purchaser,  immediately 
after  he  is  put  in  possession  of  her.  As  witness  the  hands  of  the  parties,  the  day 
and  year  above  written. 

INYENTORY. 

[Here  should  be  inserted  an  inventory,  the  same  as  is  usually  printed  and  delivered 

on  sales  by  auction.} 


No.  2. 

Agreement   to    build    a    Ship,  and  for  Payment   of  Price    by    Instalments, 
regulated  by  the  Progress  of  the  Work.    See  ante,  p.  3. 

ARTICLES  of  agreement,  made  the                     day  of  ;  18    , 
between  A.  B.  of                         in  the  county  of  ship- 
builder, of  the  one  part,  and  C.  D.  of  in  the  county  of 
of  the  other  part. 

Whereas  it  is  in  contemplation  on  the  part  of  the  said  C.  D.  to  build  a  certain 
ship,  and  for  that  purpose  the  said  C.  D.  gave  notice  to  diiferent  shipbuilders 
of  his  intention  to  build  such  ship,  and  invited  tenders  for  the  building,  launching, 
and  completing  the  same,  and  the  said  C.  D.  received,  amongst  other  tenders,  one 
from  the  said  A.  B.  for  building,  launching,  and  completing  such  ship,  which 
tender  the  said  C.  D.  had  accepted  upon  the  terms  and  conditions  hereinafter 
more  particularly  expressed,  and  the  said  parties  have  thereupon  mutually  agreed 
to  enter  into  and  execute  these  presents :  now  these  presents  witness  that  the  said 
A.  B.,  in  consideration  of  the  several  and  respective  payments  to  be  made  by  the 
said  C.  D.,  in  pursuance  of  his  covenant  in  that  behalf  herein-after  contained, 
doth  hereby,  for  himself,  his  heirs,  executors,  and  administrators,  covenant,  promise, 
and  agree  to  and  with  the  said  C.  D.,  his  executors,  administrators,  and  assigns,  in 
manner  following  ;  that  is  to  say,  that  he  the  said  A.  B.,  his  heirs,  executors,  or 
administrators,  shall  and  will  build  and  complete  for  the  said  C.  D.,  with  the  best 
materials  which  can  be  obtained,  a  good,  staunch,  and  substantial  ship,  corre- 
sponding in  every  respect  agreeable  to  and  with  the  specification  in  the  schedule 
hereunto  annexed,  and  with  the  drawing  of  the  said  ship  thereon,  and  also  with 
the  plan  of  the  fore-cabin  and  accommodation,  respectively  signed  by  the  said 
C.  D.  and  by  the  said  A.  B,,  also  hereunto  annexed,  so  far  as  the  same  is  and  are 
in  such  specification,  drawing,  and  plan  set  out :  and  also  that  the  said  ship,  so 
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covenanted  to  be  built,  shall,  at  the  costa,  charges,  expenses,  and  risk  of  the  said 
A.  B.,  his  executors,  administrators,  or  assigns,  be  launched  and  completed,  and 
delivered  into  the  hands  of  the  said  C.  D.,  his  executors,  administrators,  or  assigns, 
or  his  or  their  agent,  authorized  in  writing,  on  the  day  of 

in  the  year  of  our  Lord  on  the  river  Thames,  and  be  in  every  respect 

ready  to  receive  ringing,  and  be  finally  completed  and  launched  on  or  before 
the  day  of  18  .  And  also,  that  at  all  times 

during  the  building,  launching,  and  completing  of  the  said  ship  herein-before 
covenanted  to  be  built,  such  surveyor,  or  other  person  or  persons  as  the  said  (7.  Z>. 
shall  from  time  to  time  appoint  for  that  purpose  on  the  part  of  the  said  C.  D.}  shall 
be  allowed  to  come  in,  upon,  and  about  the  same  and  every  part  thereof,  to  super- 
intend, direct,  examine,  and  view  the  materials  and  workmanship  and  state  of 
progress  of  the  same.  And  these  presents  further  witness,  that  in  consideration  of 
the  premises  the  said  C.  Z>.,  for  himself,  his  executors,  and  administrators,  doth 
covenant,  promise,  and  agree  to  and  with  the  said  A.  B.,  his  excutors,  adminis- 
trators, and  assigns,  that  he  the  said  C.  D.  shall  and  will  pay  to  the  said  A.  B.,  as 
the  price  of  the  said  ship  so  to  be  built,  launched,  and  completed  as  aforesaid,  at 
and  after  the  rate  or  sum  of  £  ,  of  lawful  money  of  the  United  Kingdom  of 

Great  Britain  and  Ireland  per  ton,  according  to  the  burthen  of  the  said  ship  in 
tonnage  by  old  register  measurement,  such  payment  to  be  made  as  follows  (pro- 
vided that  the  surveyor  or  other  person  or  persons  appointed  on  behalf  of  the  said 
C.  D.  shall  have  given  from  time  to  time  a  certificate,  stating  that  the  works  have 
been  respectively  done  to  his  or  their  satisfaction) ;  that  is  to  say,  one-fifth  part  of 
the  whole  amount  thereof  on  or  before  the  execution  of  these  presents  ;  one  other 
fifth  part  of  the  whole  amount  thereof  when  the  vessel  shall  be  in  frame  and  the 
keelson  bolted ;  one  other  fifth  part  of  the  whole  amount  thereof  when  the  wales 
of  the  said  ship  shall  be  worked  and  the  bottom  planked ;  one  other  fifth  part 
thereof  when  and  immediately  after  all  the  beams  shall  be  in  and  fastened  and 
the  decks  laid  ;  and  the  remaining  fifth  part  thereof  upon  the  delivery  by  the  said 
A.  JS.j  his  executors  or  administrators,  of  the  usual  builder's  certificate,  stating  the 
said  C.  D.  to  be  the  purchaser  of  the  said  ship,  and  delivery  of  the  said  ship  into 
the  possession  of  the  said  C.  D.,  or  his  authorized  a^ent,  duly  appointed  to  receive 
the  same ;  and  also,  that  if  at  any  time  during  the  period  of  the  building  and 
completing  of  the  said  ship  herein-before  covenanted  to  be  built,  or  previously  to 
or  after  such  ship  being  ready  for  sea  as  aforesaid,  any  alteration  or  alterations 
whatever  in  the  building,  constructing  or  fitting  of  such  ship,  or  any  part  thereof, 
or  such  part  of  the  apparatus  and  appurtenances  as  is  herein-before  covenanted  to 
be  fitted,  shall  be  directed  to  be  made  by  the  said  C.  D.,  or  the  person  or  persons  to 
be  by  him  lawfully  appointed  as  surveyor  in  that  behalf  as  aforesaid,  such  altera- 
tion or  alterations  shall  not  be  made  by  the  said  A.  B.  unless  on  the  authority  of  a 
letter,  signed  by  the  said  C.  Z>.,  stating  that  he  directs  such  alteration  to  be  made, 
and  specifying  the  precise  amount  which  the  said  C.  D.  will  allow  for  the  same,  and 
no  more  ;  and  in  the  event  of  the  said  A.  B.  not  being  willing  to  make  such  altera- 
tion for  such  sum  he  shall  be  at  liberty  to  decline  doing  so  j  provided  he  shall 
signify  that  he  does  so  decline  for  that  reason  within  one  week  from  his  receiving 
such  letter,  otherwise  it  is  hereby  agreed  by  the  parties  aforesaid  that  such  altera- 
tions shall  be  made  accordingly  for  the  sum  so  specified.  And  in  case  any  such 
alteration  or  alterations  shall  be  so  as  aforesaid  directed  to  be  made,  no  additional 
time,  unless  expressly  stated  and  allowed  in  the  letter  signed  as  aforesaid,  shall  be 
allowed  for  the  launching,  completing,  and  docking  the  said  ship  herein-before  cove- 
nanted to  be  built,  unless  any  delay  in  the  works  in  progress  shall  have  unavoidably 
arisen  during  the  consideration  of  such  projected  alteration  or  alterations,  in 
which  case  an  additional  time  or  leave  in  writing  shall  be  allowed,  equivalent  to 
the  loss  of  time  consequent  on  such  delay :  provided  always,  and  it  is  hereby 
further  agreed,  that  any  omissions  respecting  the  building  of  such  ship,  which 
may  occur  in  the  specification  and  drawings  before  referred  to,  shall  nevertheless 
be  considered  in  no  way  authorizing  the  omission  of  any  matters  in  the  per- 
formance of  this  contract,  which  may  be  directed  to  be  done  in  pursuance  thereof 
by  the  surveyor  of  the  said  C.  7).,  or  other  such  person  or  persons 

as  aforesaid ;  but  on  the  contrary  the  said  ship  shall  be  completed  without  any 
extra  charge  to  the  said  C.  D.  beyond  the  rate  herein-before  agreed  to  be  paid  for 
the  said  ship,  either  for  shipwrights,  caulkers,  smiths,  sawyers,  joiners,  copper- 
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smiths,  carvers,  plumbers,  painters,  glaziers,  or  any  other  work  whatever.  And  it 
is  further  agreed,  that  such  damage  as  shall  happen  to  the  hull  of  the  said  ship 
from  fire  or  otherwise,  previously  to  her  leaving  the  dry  dock,  as  mentioned  in  the 
said  specification,  being  delivered  over  to  the  said  C.  D.}  or  his  authorized  agent 
as  aforesaid,  shall  be  forthwith  made  good  by  and  at  the  sole  expense  of  the  said 
A.  B.,  his  executors  or  administrators  :  provided  always,  and  it  is  hereby  expressly 
declared  and  agreed,  and  the  said  A.  B.,  for  himself,  his  heirs,  executors,  and 
administrators,  doth  hereby  covenant  and  agree  with  the  said  C.  D.,  that  in  case 
the  said  A.  B.  shall  fail  or  be  unable  to  complete  the  said  ship  or  vessel  in  accord- 
ance with  the  covenant  herein  in  that  behalf  contained,  then  and  from  thenceforth 
it  shall  be  lawful  for  the  said  C.  D.  to  enter  upon  and  take  possession  of  the  said 
ship  or  vessel,  which  from  and  after  the  payment  of  the  first  instalment  shall  be 
and  be  deemed  and  continue  to  be,  as  soon  as  the  said  ship  or  vessel  shall  be  com- 
menced, in  every  respect  and  for  every  purpose  the  property  of  the  said  C.  D., 
and  to  cause  the  works  herein  agreed  to  be  done  to  be  completed  by  any  person 
or  persons  whom  he  shall  see  fit  to  employ  therein,  using  therein  such  of  the 
materials  of  the  said  A.  B.  as  shall  be  fit  and  applicable  to  the  purpose,  and  it 
shall  be  lawful  for  the  said  C.  D.  to  pay  to  such  person  or  persons  such  reasonable 
sum  or  sums  as  he  shall  see  fit  to  agree  upon  in  that  behalf,  and  that  the  said 
A.  B.  shall  forthwith  on  demand  pay  to  the  said  C.  D.  all  such  sum  and  sums  as 
he  the  said  C.  D.  shall  so  pay  or  advance  ;  the  said  C.  D.  in  that  case  nevertheless 
paying  or  allowing  to  the  said  A.  B.  on  the  final  completion  of  the  vessel,  the 
amount  of  the  contract  price  hereby  agreed  upon.  In  witness,  &c. 
SCHEDULE,  DRAWING,  and  PLAN  above  referred  to,  must  be  added. 


No.  3. 

Grand  Bill  of  Sale  of  a  Ship  by  Deed,  before  Registry  under  the  stat.  8  and 

9  Viet.  c.  89. 

KNOW  ALL  MEN  by  these  presents,  that  A.  B.j  of  Birchin  Lane,  in  the  city  of 
London,  merchant,  for  and  in  consideration  of  pounds  of  lawful  money  of 

the  United  Kingdom  of  Great  Britain  and  Ireland,  to  him  by  C.  D.  of  Walcot 
Place,  Lambeth,  in  the  county  of  Surrey,  Esquire,  in  hand  well  and  truly  paid,  at 
or  before  the  sealing  and  delivery  of  these  presents,  (the  receipt  whereof  the  said 
A.  B.  doth  hereby  acknowledgej  and  of  and  from  the  same  and  every  part  thereof 
doth  hereby  acquit  and  release  the  said  C.  D.,)  hath  granted,  bargained,  sold, 
assigned,  transferred,  and  set  over,  and  by  these  presents  doth  hereby  fully,  freely, 
and  absolutely  grant,  bargain,  sell,  assign,  transfer,  and  set  over  unto  the  said 
C.  D.  a  certain  ship  or  vessel  called  the  Wellington,  of  the  port  of  London,  of  the 
tonnage  of  tons  old  measurement,  and  of  tons  new  measurement,  and 

of  sixty-four  shares  thereof,  being  the  whole  and  entirety  of  the  shares>  of  and 
belonging  to  the  said  ship  or  vessel ;  and  all  and  singular  the  masts,  sails,  sail- 
yards,  anchors,  cables,  ropes,  cords,  guns,  gunpowder,  ammunition,  small  arms, 
tackle,  apparel,  boats,  oars,  stores,  kentledge  or  iron  ballast,  or  other  ballast, 
furniture,  and  appurtenances  whatsoever  to  the  said  ship  or  vessel  belonging,  or 
in  anywise  appertaining :  To  have  and  to  hold  the  said  ship,  stores,  goods,  and 
other  the  premises  so  granted,  bargained,  sold,  assigned,  transferred,  and  set  over 
unto  the  said  C.  D.,  his  executors,  administrators,  and  assigns,  to  his  and  their 
own  use  and  benefit,  and  as  his  and  their  own  proper  ship,  goods,  and  chattels, 
from  henceforth  absolutely  and  for  ever.  And  the  said  A.  B.  doth  hereby  for 
himself,  his  heirs,  executors,  and  administrators,  covenant,  promise,  and  agree  to 
and  with  the  said  C.  Z>.,  his  executors,  administrators,  and  assigns,  in  manner 
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following- :  that  is  to  say,  that  at  the  time  of  the  sealing  and  delivery  hereof  the 
said  A.  B.  had  good  right,  full  power,  and  lawful  and  absolute  authority,  to  grant, 
bargain,  sell,  assign,  transfer,  and  set  over  the  said  ship  and  all  other  the  premises 
so  bargained,  sold,  assigned,  transferred,  and  set  over  unto  the  said  C.  2).,  his 
executors,  administrators,  and  assigns,  as  aforesaid.  And  that  the  same  and  every 
part  thereof  now  are,  and  so  from  henceforth  ever  shall  be,  remain  and  continue 
unto  the  said  C.  D.,  his  executors,  administrators,  and  assigns,  free  and  clear,  and 
freely  and  clearly  acquitted,  exonerated,  and  discharged  of  and  from  all  former 
and  other  bargains,  sales,  gifts,  grants,  mortgages,  titles,  debts,  charges,  andincum- 
brances  whatsoever.  And  further  that  the  said  A.  JB.y  his  executors,  administra- 
tors, and  assigns,  shall  and  will  from  time  to  time  and  all  times  hereafter,  at  the 
costs  and  charges  of  the  said  A.  B.,  his  executors,  administrators,  and  assigns, 
make,  do,  and  execute,  and  cause  and  procure  to  be  made,  done,  and  executed,  all 
and  every  such  further  and  other  lawful  and  reasonable  act  and  acts,  deed  and 
deeds,  conveyances  and  assurances  in  the  law  whatsoever,  for  the  further,  better, 
and  more  effectually  conveying,  assigning,  and  assuring  the  said  ship,  stores, 
goods,  and  premises,  and  every  part  thereof,  unto  the  said  C.  D.,  his  executors, 
administrators,  and  assigns,  as  by  him,  them,  any  or  either  of  them,  or  by  his, 
their,  any  or  either  of  their  counsel  learned  in  the  law  shall  be  reasonably  devised, 
advised,  or  required. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  the        day  of  , 

in  the  year  of  our  Lord  1843. 

Signed,  sealed,  and  delivered  "1  ,         » 

in  the  presence  of  J 

Received  of  the  above  \pr  "  within"]  named "] 
C.  D.  the  sum  of  £  ,  being  the  con-  > 

sideration  above  [or  "  within"]  mentioned.  J 

Witnesses, 


No.  4. 

Vendition  of  a  Skip  or  Shares  in  Scotland,  under  the  stat.  3  <$•  4  Wilt,  4,  c  55, 

and  8  #  9  Viet.  c.  89. 

I,  owner  of  the  ship  or  vessel  called  the  St.  Andrew  [or,  if  a  part-owner 

h/j  specify  the  number  of  shares],  of  ,  in  consideration  of  £  presently 

paid  to  me  by  as  the  agreed  on  price  and  value  of  the  said  ship  or  vessel 

[or  "  shares  "J,  of  which  sum  I  hereby  acknowledge  the  receipt ;  therefore  I  hereby 
sell,  assign,  and  dispone  to  and  in  favour  of  the  said  his  executors  and 

assignees,  all  and  whole  that  ship  or  vessel  [or  "  ten  sixty-fourth  snares  of  that  ship 
or  vessel "]  called  the  St.  Andrew,  of  with  her  [or  "  a  corresponding  share 


pretend  to  in  the  said  ship  or  vessel  [or  "shares  "]  hereby  conveyed,  which  vessel 
is  registered  at  the  said  port  of  and  of  her  certificate  of  registry  a  copy 

follows,  \or  if  the  vessel  be  at  sea  at  the  time  of  sale,  add,  "  as  appearing'from  the 
register-book  of  the  said  vessel,"  insert  a  true  copy  of  the  certificate,  and  all 
etidorsements  on  it] ;  surrogating  hereby  and  substituting  the  said  in  my 

full  right  and  place  of  the  premises,  with  power  to  him  to  enter  to  possession  of 


cccxciv  Appendix. 

the  said  vessel  [or  "  shares  "]  and  appurtenances  thereto  belonging,  and  to  receive 
and  discharge  the  whole  freight  and  profits  thereof  [or  "  corresponding  thereto  "], 
from  the  date  hereof  [if  the  vessel  is  at  sea,  it  will  be  necessary  here  to  state 
whether  the  purchaser  has  right  to  the  current  freight] ;  which  ship  or  vessel  [or 
11  shares  "],  and  appurtenances  thereof,  with  this  right  thereto,  I  bind  myself,  my 
heirs  and  successors,  to  warrant  to  the  said  from  all  facts  and  deeds  done  or 

to  be  done  by  us  in  prejudice  hereof;  and  also  to  free  and  relieve  the  said  ship 
[or  "  shares  "],  hereby  conveyed,  of  all  debts  or  other  incumbranees  affecting  the 
same  at  and  preceding  the  date  hereof,  he  being  bound  to  free  and  relieve  me  and 
my  foresaids  of  (he  same  in  all  time  thereafter.  [If'  the  vessel  is  at  sea,  and  the 
purchaser  is  to  have  right  to  the  current  freight,  there  must  be  a  clause  obliging 
him  to  relieve  the  seller  of  the  expenses  of  that  voyage].  And  having  herewith 
delivered  up  to  the  said  the  title-deeds  of  the  said  ship  [or  "  shares  "],  I 

consent  to  registration  hereof  in  the  books  of  council  and  session,  or  others 
competent,  therein  to  remain  for  preservation,  and  that  letters  of  horning,  on  six 
days'  charge,  and  all  other  execution  necessary,  may  pass  on  a  decree  to  be 
intervened  hereto  in  common  form :  and  thereto  I  constitute  my  procurators. 

In  witness  whereof,  &c. 


No.  5. 

Stipulation  for  the  Return  of  a  Ship. 

MARY  ANN. 

January  12,  1804. 

ON  which  day  Bogg  exhibited  as  proctor,  and  made  himself  a  party  for  George 
Goodwin  Hope,  master  of  the  said  ship  Mary  Ann,  and  produced  for  sureties 
Josiah  Culmer,  of  Wapping  High  Street,  mathematical  instrument  maker,  and 
James  Powell,  of  the  same  place,  undertaker,  who,  submitting  themselves  to  the 
jurisdiction  of  this  Court,  bound  themselves,  their  heirs,  executors,  and  adminis- 
trators, for  the  said  George  Goodwin  Hope,  in  the  sum  of  six  hundred  and  eighty- 
four  pounds  of  lawful  money  of  Great  Britain,  being  double  the  appraised  value  of 
two-eighth  parts  of  the  said  ship,  unto  William  Fennings,  of  Rood  Lane,  Fen- 
church  Street,  London,  merchant,  and  Philip  Fennings,  of  Harwich,  in  the  county 
of  Essex,  owners  of  the  said  two-eighth  parts  or  shares  of  the  said  ship,  for  the 
return  of  the  said  ship,  to  the  amount  of  the  shares  of  the  said  William  Fennings 
and  Philip  Fennings  ;  and  unless  they  shall  so  do,  they  do  hereby  severally  con- 
sent that  execution  shall  issue  forth  against  them,  their  heirs,  executors,  and 
administrators,  goods  and  chattels,  wheresoever  the  same  shall  be  found,  to  the 
value  of  the  sum  afore-mentioned ;  which  caution  the  said  surrogate  received  on 
the  report  of  John  Crickett,  marshal  of  this  Court,  as  to  the  sufficiency  of  the  said 
sureties,  and,  at  the  petition  of  Bogg,  decreed  the  said  ship  to  be  released  from  the 
arrest. 

Present, 

BEDFORD. 
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No.  6. 

Form  of  a  Bottomry  Bond. 

KNOW  all  men  by  these  presents,  that  I,  A.  B.}  commander  and  two-thirds 
owner  of  the  ship  Exeter,  for  myself,  and  C.  Z>.,  remaining'  third  owner  of  the  said 
ship,  am  held  and  firmly  bound  unto  E.  F.  in  the  penal  sum  of  two  thousand 
pounds  sterling1,  for  the  payment  of  which  well  and  truly  to  be  made  unto  the  said 
E.  F.,  his  heirs,  executors',  administrators,  and  assigns,  "I  hereby  bind  myself,  my 
heirs,  executors,  and  administrators,  firmly  by  these  presents.  In  witness  whereof 
I  have  hereunto  set  my  hand  and  seal,  this  14th  day  of  December,  in  the  year  of 
our  Lord,  1796. 

Whereas  the  above-bound  A.  B.  hath  taken  up  and  received  of  the  said  E.  F. 
the  full  and  just  sum  of  one  thousand  pounds  sterling1,  which  sum  is  to  run  at 
respondentia  on  the  block  and  freight  of  the  ship  Exeter,  whereof  the  said  A.  B. 
is  now  master,  from  the  port  or  road  of  Bombay  on  a  voyage  to  the  port  of 
London,  having-  permission  to  touch,  stay  at,  and  proceed  to  all  ports  and  places 
within  the  limits  of  the  voyage,  at  the  rate  or  premium  of  twenty-five  per  cent. 
(25  per  cent.)  for  the  voyage.  In  consideration  whereof  usual  risks  of  the  seas, 
rivers,  enemies,  tires,  pirates,  &c.,  are  to  be  on  account  of  the  said  E.  F.  And  for 
the  further  security  of  the  said  E.  F.  the  said  A.  B.  doth  by  these  presents  mort- 
gage and  assign  over  to  the  said  E.  F.,  his  heirs,  executors,  administrators,  and 
assigns,  the  said  ship  Exeter  and  her  freight,  together  with  all  her  tackle, 
apparel,  &c.  And  it  is  hereby  declared,  that  the  said  ship  Exeter  and  her  freight 
is  thus  assigned  over  for  the  security  of  the  respoudentia  taken  up  by  the  said 
A.  JB.,  and  shall  be  delivered  to  no  other  use  or  purpose  whatever,  until  payment 
of  this  bond  is  first  made,  with  the  premium  that  may  become  due  thereon. 

Now  the  condition  of  this  obligation  is  such,  that  if  the  above-bound  A.  B., 
his  heirs,  executors,  or  administrators,  shall  and  do  well  and  truly  pay,  or  cause  to 
be  paid,  unto  the  said  E,  F.,  or  his  attorneys  in  London  legally  authorized  to 
receive  the  same,  their  executors,  administrators,  or  assigns,  the  full  and  just  sum 
of  1  ,OOOZ.  sterling,  being  the  principal  of  this  bond,  together  with  the  premium 
which  shall  become  due  thereupon,  at  or  before  the  expiration  of  ninety  days  after 
the  safe  arrival  of  the  said  ship  Exeter  at  her  moorings  in  the  river  Thames,  or  in 
case  of  the  loss  of  the  said  ship  Exeter  such  an  average  as  by  custom  shall  have 
become  due  on  the  salvage,  then  this  obligation  to  be  void  and  of  no  effect,  other- 
wise to  remain  in  full  force  and  virtue.  Having  signed  to  three  bonds  of  the  same 
tenor  and  date,  the  one  of  which  being  accomplished,  the  other  two  to  be  void, 
and  of  no  effect. 

A.  B.  for  self)    ,     0  > 
andC.D.*     \    ^L'St) 

Signed,  sealed,  and  delivered  (where  no  stamped  )      G.  H. 
paper  is  to  be  had)  in  the  presence  of  5      I>  K. 


*  In  this  bond,  the  occasion  of  borrowing  the  money  is  not  expressed,  but  the  money  was  in  reality 
borrowed  to  refit  the  ship,  which,  being  on  a  voyage  from  Bengal  to  London,  was  obliged  to  put  back  to 
Bombay  to  repair.  See  the  Exeter,  VVhitford,  1  Rob.  Ad.  Rep.  170.  The  occasion,  therefore,  of  borrowing 
the  money  gave  the  lender  the  security  of  tin-  entire  interest  of  the  ship.  But  this  bond,  although  expressed 
to  be  executed  by  the  master  for  himself  and  the  other  part-owner,  would  not  bind  the  other  piirt-owiier 
personally,  unless  he  had  by  a  previous  deed  authorized  the  master  to  execute  such  a  bond  for  him. 
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No.  7. 

Form  of  a  Bottomry  Bill. 

To  ALL  MEN  to  whom  these  presents  shall  come.  I,  A.  B.  of  Bengal,  mariner, 
part-owner  and  master  of  the  ship  called  the  Exeter,  of  the  burthen  of  five 
hundred  tons  and  upwards,  now  riding  at  anchor  in  Table  Bay,  at  the  Cape  of 
Good  Hope,  send  greeting  : 

Whereas  I,  the  said  A.  B.,  part-owner  and  master  of  the  aforesaid  ship  called 
the  Exeter,  now  in  prosecution  of  a  voyage  from  Bengal  to  the  port  of  London, 
having  put  into  Table  Bay  for  the  purpose  of  procuring  provision  and  other  sup- 
plies necessary  for  the  continuation  and  performance  aforesaid,  am  at  this  time 
necessitated  to  take  up  upon  the  adventure  of  the  said  ship,  called  the  Exeter,  the 
sum  of  one  thousand  pounds,  sterling  monies  of  Great  Britain,  for  setting  the  said 
ship  to  sea,  and  furnishing  her  with  provisions  and  necessaries  for  the  said  voyage, 
which  sum  C.  D.,  of  the  Cape  of  Good  Hope,  master  attendant,  hath  at  my  request 
lent  unto  me,  and  supplied  me  with  at  the  rate  of  twelve  hundred  and  twenty  pounds 
sterling  for  the  said  one  thousand  pounds,  being  at  the  rate  of  one  hundred  and 
twenty-two  pounds  for  every  hundred  pounds  advanced  as  aforesaid,  during  the 
voyage  of  the  said  ship  from  Table  Bay  to  London.  Now  know  ye,  that  I,  the 
eai'd  A.  B.,  by  these  presents,  do,  for  me,  my  executors  and  administrators, 
covenant  and  grant  to  and  with  the  said  C.  D.  that  the  said  ship  shall,  with  the 
first  convoy  which  shall  offer  for  England,  after  the  date  of  these  presents,  sail 
and  depart  for  the  port  of  London,  there  to  finish  the  voyage  aforesaid.  And  I, 
the  said  A.  B.,  in  consideration  of  the  sum  of  one  thousand  ^pounds  sterling  to  me 
in  hand  paid  by  the  said  C.  D.  at  and  before  the  sealing  and  delivery  of  these 
presents,  do  hereby  bind  myself,  my  heirs,  executors,  and  administrators,  my 
goods  and  chattels,  and  particularly  the  said  ship,  the  tackle  and  apparel  of  the 
same,  and  also  the  freight  of  the  said  ship,  which  is  or  shall  become  due  for  the 
aforesaid  voyage  from  Bengal  to  the  port  of  London,  to  pay  unto  the  said  C.  D.r 
his  executors,  administrators,  or  assigns,  the  sum  of  twelve  hundred  and  twenty 
pounds  of  lawful  British  money,  within  thirty  days  next  after  the  safe  arrival  of 
the  said  ship  at  the  port  of  London  from  the  same  intended  voyage. 

And  I,  the  said  A.  B.,  do,  for  me,  my  executors  and  administrators,  covenant 
and  grant  to  and  with  the  said  C.  D.,  his  executors  and  administrators,  by  these 
presents,  that  I,  the  said  A.  B.,  at  the  time  of  sealing  and  delivering  of  these 
presents,  am  a  true  and  lawful  part-owner  and  master  of  the  said  ship,  and  have 
power  and  authority  to  charge  and  engage  the  said  ship  with  her  freight  as 
aforesaid,  and  that  the  said  ship,  with  her  freight,  shall  at  all  times  after  the  said 
voyage  be  liable  and  chargeable  for  the  payment  of  the  said  twelve  hundred  and 
twenty  pounds,  according  to  the  true  intent  and  meaning  of  these  presents. 

And,  lastly,  it  is  hereby  declared  and  agreed,  by  and  between  the  said  parties  to 
these  presents,  that  in  case  the  said  ship  shall  be  lost,  miscarry,  or  be  cast  away 
before  her  arrival  at  the  said  port  of  London  from  the  said  intended  voyage,  that 
then  the  payment  of  the  said  twelve  hundred,  and  twenty  pounds  shall  not  be 
demanded,  or  be  recoverable,  by  the  said  C.  D.,  his  executors,  administrators,  or 
assigns,  but  shall  cease  and  determine,  and  the  loss  thereby  be  wholly  borne  and 
sustained  by  the  said  C.  D.,  his  executors  and  administrators,  and  that  then  and 
from  thenceforth  every  act,  matter,  and  thing  herein-mentioned  on  the  part  and 
behalf  of  the  said  A.  B.  shall  be  void;  anything  herein-contained  to  the  con- 
trary notwithstanding. 

In  witness  whereof  the  parties  have  interchangeably  set  their  hands 
and  seals  to  four  bonds  of  this  tenor  and  date,  one  of  which  being 
paid,  the  others  to  be  null  and  void. 

At  the  Cape  of  Good  Hope,  this  15th  day  of  November, 
in  the  year  of  our  lord  one  thousand  seven  hundred  and 
nmetv-seven. 
?.  F. 

Witness,  }G.H.  A.  B.  (L.  s.) 

./.  K. 
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No.  8. 

The  Form  of  Respondcntia  Bond  on  a  Voyage  to  the  East  Indies. 

Kxow  all  men,  by  these  presents,  that  we,  James  Peter  Fearon,  commander  of 
the  ship  Belvidere,'  in  the  service  of  the  Honourable  East  India  Company,  and 
Peter  Doug-las  of  Fitzroy  Square,  are  held  and  firmly  bound  to  Hans  Busk,  of  New- 
Broad  Street,  London,  merchant,  in  the  sum  or  penalty  of  .fifteen  hundred  pounds 
of  good  and  lawful  money  of  Great  Britain,  to  be  paid  to  the  said  Hans  Busk,  or  to 
his  certain  attorney,  executors,  administrators,  or  assigns  ;  to  which  payment,  well 
and  truly  to  be  made,  we  bind  ourselves,  jointly  and  separately,  our  heirs,  executors, 
and  administrators,  firmly  by  these  presents.  Sealed  with  our  seals.  Dated  this 
fourth  day  of  May,  in  the  forty-first  year  of  the  reign  of  our  Sovereign  lord  George 
the  Third,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  King-,  Defender  of  the  Faith,  and  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  one. 

Whereas  the  above-named  Hans  Busk  has,  on  the  day  of  the  date  above  written, 
advanced  and  lent  unto  the  said  James  Peter  Fearon  and  Peter  Douglas  the  sum 
of  seven  hundred  and  fifty  pounds,  upon  the  goods  and  merchandizes  and  effects 
laden  and  to  be  laden  on  board  the  good  ship  or  vessel  called  the  Belvidere,  of  the 
burthen  of  987  tons  or  thereabouts,  now  riding  at  anchor  in  the  river  of  Thames, 
outward-bound  to  China,  and  whereof  James  Peter  Fearon  is  commander,  by  his 
acceptance  of  a  bill  of  exchange  to  that  amount  at  four  months'  date  for  the 
account  of  them  the  said  James  Peter  Fearon  and  Peter  Douglas  :  JN"ow  the 
condition  of  this  obligation  is  such,  that  if  the  said  ship  or  vessel  do  and  shall 
with  all  convenient  speed  proceed  and  sail  from  and  out  of  the  said  river  of 
Thames  on  a  voyage  to  any  port  or  place,  ports  or  places,  in  the  East  Indies,  China, 
Persia,  or  elsewhere  beyond  the  Cape  of  Good  Hope,  and  from  thence,  do  and 
shall  sail,  return,  and  come  back  into  the  said  river  of  Thames  at  or  before  the 
end  and  expiration  of  thirty-six  calendar  months,  to  be  accounted  from  the  day  of 
the  date  above  written,  and  there  to  end  her  said  intended  voyage  (the  dangers 
and  casualties  of  the  seas  excepted) ;  and  if  the  said  James  Peter  Fearon  and 
Peter  Douglas,  or  either  of  them,  their  or  either  of  their  heirs,  executors,  or  admi- 
nistrators, do  and  shall  within  thirty  days  next  after  the  said  ship  or  vessel  shall 
be  arrived  at  her  mooring  in  the  said  river  of  Thames  from  her  said  intended 
voyage,  or  at  or  upon  the  end  and  expiration  of  the  said  thirty-six  calendar 
months,  to  be  accounted  as  aforesaid  (which  of  the  said  times  shall 'first  and  next 
happen),  well  and  truly  pay  or  cause  to  be  paid  unto  the  said  Hans  Busk,  his 
executors,  administrators,  or  assigns,  the  full  sum  of  one  thousand  and  twenty 
pounds  of  lawful  money  of  Great  Britain,  together  with  thirteen  pounds  ten 
slillings  of  like  money  per  calendar  month,  for  each  and  every  calendar  month, 
and  so  proportionably  for  a  greater  or  lesser  time  than  a  calendar  month,  for  all 
such  time  and  so  many  calendar  months  as  shall  be  elapsed  and  run  out  of  the  said 
thirty-six  calendar  months  over  and  above  twenty  calendar  months,  to  be  accounted 
from  the  day  of  the  date  above  written,  or  if  in  the  said  voyage,  and  within  the 
said  thirty-six  calendar  months  to  be  accounted  as  aforesaid,  an  utter  loss  of  the 
said  ship  or  vessel  by  fire,  enemies,  men-of-war,  or  any  other  casualties  shall 
unavoidably  happen,  and  the  said  James  Peter  Fearon  and  Peter  Douglas,  their 
heirs,  executors,  or  administrators,  do  and  shall  within  six  calendar  months  next 
after  such  loss  well  and  truly  account  for  (upon  oath  if  required),  and  pay  unto 
the  said  Hans  Busk,  his  executors,  administrators,  or  assigns,  a  just  and  propor- 
tionable average  on  all  the  goods  and  effects  of  the  said  James  Peter  Fearon 
carried  from  England  on  board  the  said  ehip  or  vessel,  and  the  net  proceeds 
thereof,  and  on  all  other  goods  and  effects  which  the  said  James  Peter  Fearon  shall 
acquire  during  the  said  voyage,  for  or  by  reason  of  such  goods,  merchandizes,  and 
effects,  and  which  shall  not  be  unavoidably  lost,  then  the  above-written  obligation 
to  be  void,  and  of  none  effect,  else  to  stand  in  full  force  and  virtue. 
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No.  9. 

The  Form  of  an  Instrument  of  Hypothecation  of  Ship  and  Cargo. 

KNOW  all  to  whom  this  instrument  of  bond  and  bill  of  maritime  risk  and  bot- 
tomry may  come,  that  in  the  year  from  the  birth  of  our  Lord  Jesus  Christ  1801, 
on  the  31st  day  of  the  month  of  January,  in  the  city  of  Lisbon,  in  rny  office  per- 
sonally appeared  Jacomo  Mazzola,  captain  of  the  imperial  ship  called  the  Grati- 
tudine,  whom  I  know  to  be  the  real  person  ;  and  he  declared  to  me.  the  notary,  in 
the  presence  of  the  witnesses  herein-after  mentioned,  that  within  twenty-four  hours 
after  the  arrival  of  his  said  ship  at  London,  or  any  other  port,  and  previous  to 
beginning-  to  make  any  delivery  of  the  cargo  at  the  port  aforesaid,  or  any  other 
port,  that  he  the  captain,  or  whomsoever  may  act  in  lieu  of  him,  or  in  case  of  his 
absence,  or  perform  the  duties  of  his  said  quality,  shall  or  will  pay  by  this  bill  of 
risk,  sea  exchange,  and  bottomry,  to  Francis  Manoel  Calvert,  professed  in  the 
order  of  Christ,  or  to  his  order,  the  sum  of  5,273/.  125.  sterling,  principal  and 
premium  of  risk  and  sea  exchange,  at  the  rate  of  16  per  cent.,  the  which  principal 
he  acknowledged  to  have  received  here  of  the  said  Francis  Manoel  Calvert,  in  the 
good  current  money  of  this  kingdom,  under  the  denomination  of  true  and  legitimate 
money  of  sea  exchange  and  bottomry,  on  the  hull,  keel,  and  appurtenances  of  the 
aforesaid  ship,  and  therewith  to  supply  the  wants  of  the  repairs,  caulking,  and  of 
the  cargo  of  the  same,  on  which  he  had  effectively  invested  it ;  the  said  Calvert 
taking  upon  himself,  and  in  consideration  of  the  aforesaid  premium  of  16  per  cent. 
voluntarily  agreed  for  and  settled  between  them,  to  run  the  sea  risk  on  the  said 
hull,  keel,  and  appurtenances  and  cargo  of  the  said  ship,  in  her  ensuing  voyage, 
which  the  said  captain  is  about  prosecuting  from  this  port  of  Lisbon  to  that  of 
London ; — these  being  the  risks  which  the  aforesaid  Francis  Manoel  Calvert  takes 
on  himself,  and  is  to  run,  such  as  of  the  sea,  winds,  fire,  stranding,  and  shipwreck, 
enemies  and  false  friends,  detentions  of  princes,  and  reprisals,  during  the  whole  of 
the  said  voyage,  excepting  nevertheless  those  of  barratry  of  the  master,  and  of 
average  as  well  particular  as  general,  the  which  are  expressly  excluded ;  the  which 
risk  shall  commence  to  run  from  the  hour  the  ship  shall  heave  her  first  anchor  to 
set  sail  from  this  port  to  that  of  London,  and  shall  cease  in  twenty-four  hours  after 
having  come  to  an  anchor ;  and  for  the  ready  payment  of  the  aforesaid  sum,  he 
the  captain  binds  himself,  and  his  effects  in  general,  dues  and  funds,  both  in 
actual  possession  and  future,  and  by  special  mortgage  the  cargo,  freights  due  or 
that  may  become  due  ;  and  in  case  of  failure  of  the  prompt  payment  in  due  time 
he  binds  himself  under  this  clause  of  mortgage  to  pay  to  him  or  his  order,  for  all 
the  delay  until  full  payment,  at  and  after  the  rate  of  six  per  cent. per  annum;  and 
there  being  also  present  Andrew  Belucci,  mate  of  the  said  ship,  by  whom  it  was 
declared,  that  in  case  of  the  absence  of  the  aforesaid  captain,  he  bound  himself  to 
fulfil  the  contents  of  this  bond  they  thus  executed  and  accepted,  after  these  pre- 
sents being  read  to  them,  and  1  the  notary  in  the  name  of  whomsoever  it  may 
concern  being  absent ;  to  all  which  were  witnesses  present,  Joav  Pedro  Roeks, 
who  also  acted  as  interpreter,  as  well  for  the  captain  as  for  the  mate,  he  being  there 
vice-consul,  and  Manoel  Eugenio  Coetho,  who  together  with  the  parties  signed 
thereto.  J.  Joge  de  Almeida  Rorig  the  notary  wrote  it :  Jacomo  Mazzola,  Andrew 
Belucci,  Joav  Pedro  Roeks,  Manoel  Eugenio  Coetho ;  and  J.  Joge  de  Almeida 
Rorig,  notary  public  of  notes  in  the  city  of  Lisbon  and  its  district  of  his  Royal 
Highness  the  Prince  Regent  our  lord,  whom  God  preserve,  caused  this  instrument 
to  be  transcribed  from  my  book  of  notes,  to  whica  I  refer  myself,  and  have  sub- 
scribed it,  and  signed  it  in  public  form. 

In  testimony  of  the  truth, 

JOGE  DE  ALMEIDA  RORIG. 
Whose  handwriting  is  certified  by 

FRANCIS  ARBOUIN, 

Vice-Consul. 
Francis  Manoel  Culvert. 
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No.  10. 

Entry,  or  Note  of  a  Protest  oj  a  Ship.— See  ante,  p.  336. 

On  this  day  of  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  personally  appeared  and  presented 

himself  at  the  office  of  R.  J?.,  notary  public,  C.  D.}  master 

of  the  ship  or  vessel,  the  Mary,  which  sailed  on  a  voyage  from 
on  the  day  of  last,  and  arrived  at 

on  the  day  of  instant,  laden  with  a  cargo  of 

And  the  said  master  hereby  gives  notice  of  his  intention  of  protesting,  and 
causes  this  note  or  minute,  of  all  and  singular  the  premises,  to  be  entered  in  this 
register. 

C.D. 

Ship  Protest  (common  form),  in  consequence  of  Loss  or  Damage  by  Storms  and 
tempestuous  Weather,  and  also  by  Jettison. 

By  the  public  instrument  of  protest  herein-after  contained  or  annexed  hereto. 

Be  it  known  and  made  manifest  unto  all  people,  that  on  the 

day  of  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and  personally  came  and  appeared  before  It.  B.,  notary  public, 

duly  authorized,  admitted,  and  sworn,  residing  and  practising  in 
in  the  county  of  in  the  United  Kingdom  of  Great  Britain  and 

Ireland,  and  also  a  master  extraordinary  of  the  High  Court  of  Chancery  in 
England,  A.  B.,  master  of  the  ship  or  vessel,  the  Eleanor  Elspet,  belonging  to 
Liverpool,  C.  D.,  chief  mate,  and  E.  F.,  carpenter  of  the  said  vessel,  who  did, 
severally,  duly  and  solemnly  declare  and  state  as  follows ;  that  is  to  say,  that 
these  appearers  and  the  rest  of  the  crew  of  the  said  vessel  set  sail  in  her  from  Cal- 
cutta on  the  12th  of  August  last,  bound  on  her  voyage  from  thence  to  Liverpool, 
laden  with  a  cargo  of  general  goods,  the  vessel  being  then  tight,  staunch  and  strong  : 
well  manned,  victualled,  and  sound,  and  in  every  respect  fit  to  perform  the  said 
intended  voyage. 

That  they  proceeded  on  their  voyage  with  fine  weather  and  variable  winds, 
accompanied  occasionally  with  rain,  until  the  19th,  when  they  had  fresh  gales 
from  the  south-west,  and  passing  squalls,  and  a  heavy  sea  running,  and  they 
shipped  larg-e  quantities  of  water  on  deck  and  over  all  parts  of  the  ship,  the  vessel 
plunging  the  bowsprit  end  under  water;  at  noon,  being  in  latitude  fourteen 
degrees  twenty-two  minutes  north,  longitude  eighty-eight  degrees  thirteen  minutes 
east,  they  had  fresh  gales  south-west  by  west,  with  showers  of  rain ;  at  thirty 
minutes  past  one  they  got  the  bowsprit  secured,  the  ship  labouring  and  shipping 
great  quantities  of  water.  On  the  2Uth,  they  had  fresh  gales  and  squally  weather, 
accompanied  with  rain ;  at  noon  they  had  fresh  winds  from  the  south-west,  and  a 
heavy  sea  running,  the  ship  labouring  very  much,  and  every  attention  being  paid 
to  the  pumps.  That  they  continued  on  their  voyage  with  variable  winds  and 
cloudj  weather,  accompanied  occasionally  with  rain,  thunder,  and  lightning,  but 
without  any  extraordinary  occurrence,  until  the  30th  of  September,  when  they 
arrived  off  the  Isle  of  France,  and  at  four  p.m.  came  to  anchor  at  Port  Louis, 
took  in  water  there,  and  on  the  3rd  of  October  again  proceeded  on  their  voyage, 
with  tine  weather,  until  the  21st  of  October,  which  commenced  with  strong  winds 
from  the  north-west  and  a  heavy  confused  sea,  the  ship  labouring  very  much. 
Thus  they  proceeded  on  their  voyage,  and  on  the  14th  of  November,  at  three  p.m., 
made  the  island  of  St.  Helena,  bearing  north-west  by  west.  On  the  15th,  at 
four  a.m.  kept  away  for  the  port,  took  in  water  there,  and  at  thirty  minutes  past 
eleven  bore  away,  and  set  all  possible  sail.  That  they  proceeded  on  their  course, 
and  on  the  18th  of  December,  being  in  latitude  thirty-two  degrees  west,  had  fresh 
gales  from  west-north-west,  with  cloudy  weather  and  frequent  showers  of  rain, 
the  ship  labouring  very  much,  and  continually  shipping  heavy  seas  over  all,  and 
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filling  the  decks  with  water.  At  fifteen  minutes  pnst  eleven  a.m.  kept  the  ship 
away  to  go  to  eastward  of  the  Azores,  the  squalls  being"  very  heavy,  and  the  sea 
continually  breaking  over  her,  and  the  same  bad  weather  continued  until  mid- 
night, with  a  cross-sea  running.  On  the  19th  more  moderate,  but  at  ten  p.m. 
had  freshening  winds  from  the  north-east  to  north,  the  gale  increasing;  at 
eleven  p.m.  carried  away  the  jib-sheet,  and  tore  the  sail  nearly  all  to  pieces 
before  they  could  stow  it.  On  the  21st  they  had  more  moderate  weather,  and 

S'oceeded  on  their  voyage.     On  the  24th  they  made  the  island  of  St.  Mary's, 
stant  eight  leagues.   .On  the  25th,  the  wind  increased  from  the  west-north- we^-t ; 
at  one  a.m.  they  had  strong  winds  from  the  westward,  accompanied  with  rain, 
which  carried  away  their  foretop-mast  studding-sail  boom  ;  at  thirty  minutes  past 
two  they  had  a  heavy  sea  from  the  north-west ;  at  thirty  minutes  past  seven  a.m. 
the  ship  laboured  very  much,  and  shipping  tons  of  water  on  deck,  the  main  deck 
continually  full  of  water,  and  they  were  trying  the  purnps  every  opportunity,  and 
pumping  every  four  hours.     On  the  27th  they  had  steady  winds  from  the  south- 
west, and  cloudy  weather  at  noon,  in   latitude  forty-one  degrees  twenty-seven 
minutes  north,  longitude  twenty  degrees  forty-three  minutes  west ;  at  three  p.m. 
double  reefed  the  ibretop-sails ;  at  eight,  they  had  strong  winds  with  heavy  squalls 
from  the  west-south-west,  the  sea  getting  up  considerably  ;  at  nine,  they  had 
tremendous  gales  from  the  west-south-west,  and  a  heavy  sea  broke  on  board,  which 
carried  away  the  long  boat  and  skiff,  bulwark  rails,  stanchions,  and  swept  the  deck 
of  spars  and  various  other  articles,  and  the  pumps  were  instantly  set  on  ;  at  ten  p.m. 
nad  tremendous  gusts,  and  a  sea  broke  into  the  starboard-quarter  boat,  and  burst 
Jier,  and  she  was  necessarily  obliged  to  be  cut  away.     That  in  the  course  of  the 
night  they  were  continually  pumping,  found  the  ship  to  make  a  great  deal  of 
water,  and  on  getting  a  light  forward  on  the  main  deck,  in  order  to  ascertain  the 
extent  of  the  damage,  found  the  deck  stove  in  very  badly,  and  supposed  it  origi- 
nated from  the  force  of  the  boat  or  spars  going  overboard ;  the  water  still  gaining1 
on  them,  they  were  obliged  to  continue  at  the  pumps  throughout  the  night,  and 
they  found  several  stanchions  gone  on  the  larboard  side,  and  also  all  the  oars, 
rudders,  and  every  thing  belonging  to  the  long-boat  and  skiff,  which  were  lashed 
inside,  also  six  water  casks,  and  six  more  from  the  decks,  which  were  properly 
lashed ;  several  spars  were  lost,  which  were  partially  washed  over  the  side,  and 
which  they  were  obliged  to  throw  away,  not  being  able  to  get  them  in  ;  the  best 
maintop-mast  studding-sail,  and  all  the  studding-sail  yards  were  washed  overboard, 
with  all  the  studding  gear  and  other  ropes,  and  every  light  article  about  the  decks, 
although  everything  had  been  securely  lashed  before  the  bad  weather  commenced. 
That  the  28th  commenced  with  heavy  gales  from  the  north-west  to  north-north- 
west, being  in  latitude  forty-two   degrees  forty- five  minutes  north,   longitude 
eig'hteen  degrees  west,  the  ship  in  the  same  state  as  on  the  preceding  day ;  at 
daylight  no  alteration,  the  ship  a  perfect  wreck,  and  they  cleared  up  what  spars 
remained,  and  secured  them;  and  finding  the  ship  straining  exceedingly,  and 
being  afraid  of  losing  more  stanchions,  they  were  obliged  to  cut  the  guns  adrift, 
and  put  them  overboard  with  the  carriages,  the  shot  having  previously  rolled 
out  of  the  shot-rack  overboard ;  and  they  were  obliged,  in  order  to  lighten  the 
ship,  and  for  the  safety  and  preservation  of  the  vessel,  crew,  and  rest  of  the  cargo, 
consisting  of  [here  describe  the  floods  or  articles  voluntarily  thrown  overboard  for 
the  common  benefit  of  all  concerned]  wrhich  was  accordingly  done ;  at  noon  they 
had  fresh  winds,  west  by  north,  and  cloudy  weather,  with  a  heavy  sea  running, 
and  still  shipping  much  water  upon  deck,  and  pumping1  ship  every  hour ;  and 
during  the  remainder  of  the  day  they  had  strong*  squalls  at  intervals,  until  mid- 
night.    That  they  continued  on  their  voyage,  generally  with  strong  squalls,  fresh 
gales,  and  cloudy  weather,  with  hail   and  showers  of  rain,  accompanied  with 
lightning  and  heavy  seas,  and  constantly  shipping  seas,  the  pumps  being  attended 
to  every  hour,  until  the  1st  of  January,  when  at  noon  the}7  had  fresh  winds  from 
the  south-west ;  at  ten  p.m.  the  Skerries  light  bore  east-north-east,  distant  three 
leagues;  at  one  a.m.  on  the  third,  they  rounded  the  Skerries  ;  at  two,  took  a  pilot 
on  board  ;  at  daylight  they  made  all  possible  sail  for  the  new  channel,  and  got 
into  the  river  Mersey,  in  the  port  of  Liverpool,  at  three  p.m. ;  and  at  six  p.m. 
they  got  safely  moored  in  the  Prince's  Dock.     And  this  appearer,  A.  J3.,  further 
declares,  that  on  the  following  day  he  appeared  at  the  office  of  the  said  notary,  and 
caused  his  protest  to  be  duly  noted. 
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And  these  appearers  do  protest,  and  I,  the  said  notary,  do  also  protest,  against 
the  aforesaid  bad  weather,  gales,  storms,  accidents,  and  occurrences,  and  all  loss 
or  damage  occasioned  thereby,  the  same  being  entirely  omimj  to  tha  facts  and 
circumstances  before  mentioned.9 

We,  A.  B.,  C.  D.,  E.  F.,  do  solemnly  and  sincerely  declare,f  that  the  foregoing 
statement  is  correct,  and  contains  a  true  account  of  the  facts  and  circumstances ; 
anl  we  make  this  solemn  declaration,  conscientiously  believing  the  same  to  be 
true,  and  by  virtue  of  the  provisions  of  an  Act  made  and  passed  in  the  sixth  year 
of  the  reign  of  his  late  Majesty  King  William  the  Fourth,  entitled  "  An"  Act 
to  repeal  an  Act  of  the  present  Session  of  Parliament,  entitled  '  An  Act  for 
the  more  effectual  abolition  of  Oaths  and  Affirmations,  taken  and  made  in 
various  departments  of  the  State,  and  to  substitute  Declarations  in  lieu  thereof, 
and  for  the  more  entire  suppression  of  voluntary  and  extra-judicial  Oath* 
and  Affidavits,  and  to  make  other  provisions  for  the  abolition  of  unnecessary 
Oaths.' " 

A.  B. 

C.D. 

E.F. 

Thus  declared  and  protested,  in  due  form  of  law,  at  the  office  of  me,  the 
said  notary,  at  the  day  and  year  lirst  before 

written. 

B.  BROOKE, 

Notary  Public,  Liverpool.! 
[Seal.] 


No.  11. 

Ship  Protest  in  consequence  oj  a  Loss  by  Collision. 

BY  the  public  instrument  of  process  herein-after  contained  or  annexed  hereto, 
Be  it  known  and  made  manifest  unto  all  people,  that  on  the  day  of 

,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

personally  came  and  appeared  before  me,  It.  J3.}  notary  public,  duly  authorized, 
admitted,  and  sworn,  residing  and  practising  in  in  the  county  of 

,  in  the  United  Kingdom  of  Great  Britain  and  Ireland,  and  also 
a  master  extraordinary  of  the  High  Court  of  Chancery  in  England,  A.  B.,  master 
of  the  sloop  or  vessel  the  Anne  Mary,  belonging  to  Liverpool,  C.  D.  mate,  and 
E.  F.  seaman  of  the  said  vessel,  who  did,  severally,  duly  and  solemnly  declare 
and  state  as  follows  :  That  is  to  say,  that  on  the  1st  day  of  February  instant, 
about  half-past  three  p.m.,  these  appearers,  and  the  rest  of  the  crew  of  the  said 
vessel,  set  sail  in  her  from  Liverpool,  bound  on  a  voyage  to  Hatchett,  near  Bridge- 
water,  laden  with  a  cargo  of  hides,  the  said  vessel  being  then  tight,  staunch,  and 
strong,  well  manned,  victualled,  and  sound,  and  in  every  respect  n't  to  perform  her 

*  The  words  in  italics  are  sometimes  introduced,  but  they  only  tend  to  lengthen  the  instrument,  and  are 
not  of  any  real  use. 

t  Before  the  Act  5  &  6  Will.  4,  c.  62,  ship  protests  were  usually  sworn  to  by  the  appearers. 

t  This  und  the  following  protests  are  taken  from  the  Appendix  to  a  "  Treatise  on  the  Office  and  Practice 
of  a  Notary,"  by  Richard  Brooke,  launders  and  Bennin^',  1H39,  in  which  the  reader  will  find  much  valuable 
information  on  the  subject  of  protests,  and  also  on  all  other  mercantile  instruments  in  the  preparation  of 
which  tha  assistance  of  a  notary  is  useful  or  necessary. 
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said  intended  voyage.  And  these  appearers,  the  said  A.  B.  and  E.  F.}  for  them- 
selves, declare  and  say,  that  about  half-past  two  a.m.,  on  the  2nd  of  February, 
whilst  the  vessel  was  proceeding  on  her  said  intended  voyage,  the  other  appearer, 
the  said  C.  D.,  being  below  in  bed,  and  the  said  vessel  being  between  the  Great 
Ormshead  and  Point  Linus,  the  wind  being  about  east-south-east,  with  moderate 
weather  and  smooth  water,  the  vessel  running  before  the  wind,  and  steering  about 
west-north-west,  under  all  sail,  with  a  square  sail  and  half  top-sail  set ;  and  this 
appearer,  A.  B.,  being  then  at  the  helm,  and  this  appearer,  E.  F.}  being  forward, 
he  called  out  that  he  saw  a  light  on  the  starboard  bow  ;  and  they  at  first  thought 
that  it  was  Point  Linus  light,  but  it  afterwards  turned  out  to  be  the  light  of  the 
steamer  Vesuvius.  That  this  appearer,  the  said  E.  F.,  immediately  went  below 
for  a  light,  and  brought  a  lantern  on  deck,  and  showed  the  light  over  the  star- 
board bow  ;  and  this  appearer,  the  said  A.  B.,  put  the  helm  of  the  Anne  Mary  to 
the  starboard  until  the  course  was  altered  from  west-north-west  to  south-west,  in 
order  to  avoid  the  steamer.  That  after  so  altering  their  course,  this  appearer,  the 
said  E.  F.,  shifted  the  light  from  the  bow  to  abaft  the  rigging  on  the  starboard 
side,  to  make  it  better  seen  by  the  crew  on  board  the  steamer ;  and  both  these 
appearers,  the  said  A.  B.  and  E.  F.,  called  out  to  the  steamer  to  starboard  her 
helm  ;  and  about  five  minutes  after  the  light  wa&  shown,  the  steamer  struck  the 
Anne  Mary,  and  she  went  dawn  in  a  minute  afterwards.  And  this  appearer,  the 
said  C.  D.,  for  himself,  declares  and  says,  that  he  was  below  in  bed,  and  was 
awoke  by  the  said  A.  B.  calling  out,  "  Steamer  ahoy ! "  and  he  immediately  ran  upon 
deck  in  his  shirt  and  drawers,  and  saw  the  appearer,  the  said  E.  F.,  holding  a 
lantern  on  the  starboard  quarter ;  and  this  appearer,  the  said  C.  D.,  had  not  been 
a  minute  on  deck  before  the  steamer  struck  the  Anne  Mary.  And  these  appearers, 
the  said  A.  B.,  C.  Z>.,and  E.  F.,  for  themselves,  declare  and  say,  that  immediately 
after  the  said  C.  D.  came  on  deck,  the  steamer  struck  the  Anne  Mary  nearly  amid- 
ships, and  for  the  preservaton  of  their  lives,  these  appearers,  and  another  of  the 
crew  of  the  Anne  Mary,  jumped  on  board  the  steamer,  and  arrived  back  at  Liver- 
pool in  her  on  the  2nd  day  of  February  ;  and  on  the  same  day,  this  appearer,  the 
said  A.  B.,  appeared  at  the  office  of  me,  the  said  notary,  and  caused  his  protest  to 
be  duly  noted.  And  these  appearers  do  protest,  and  I,  the  said  notary,  do 
also  protest  against  the  said  steamer,  and  the  said  collision,  striking  facts,  and 
occurrences,  and  all  loss  or  damage  occasioned  thereby. 

We,  A.  B.,  C.  D.,  and  E.  P.,  do  solemnly  and  sincerely  declare,  that  the  fore- 
going statement  is  correct,  and  contains  a  true  account  of  the  facts  and  circum- 
stances ;  and  we  make  this  solemn  declaration,  conscientiously  believing  the  same 
to  be  true ;  and  by  virtue  of  the  provisions  of  an  Act  made  and  passed  in  the  sixth 
year  of  the  reign  of  his  late  Majesty,,  entitled  "  An  Act  to  repeal  an  Act  of  the 
present  Session  of  Parliament,  entitled, '  An  Act  for  the  more  effectual  abolition  of 
Oaths  and  Affirmations  taken  and  made  in  various  Departments  of  the  State,  and 
to  substitute  Declarations  in  lieu  thereof,  and  for  the  more  entire  suppression  of 
voluntary  and  extra-judicial  Oaths  and  Affidavits,  and  to  make  other  Provisions 
for  the  abolition  of  unnecessary  Oaths/  " 

A.B. 

C.D. 

E.F. 

Thus  declared  and  protested,  in  due  form  of  law,  at  the  office  of  me,  the 
said  notary,  at  the  day  and  year  first  before 

written. 

JR.  B..  Notary  Public,  Liverpool. 
[Seal.} 
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No.  12. 

Protest  by  Shippers  of  Goods  against  the  Master  and  Owners  of  a  Vessel,  in 
consequence  of  the  Master's  refusal,  after  notice,  to  siyn  a  Bill  of  Lading 
in  the,  customary  form. 

BY  the  public  instrument  of  protest  herein-after  contained  or  annexed  hereto, 

Be  it  known  and  made  manifest  unto  all  people,  that  on  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  /personally 

came  and  appeared  before  me,  R.  B.,  notary  public,  duly  authorized,  admitted, 
and  sworn,  residing-  and  practising-  in  ,  in  the  county  of  ,  in  the 

United  Kingdom  of  Great  Britain  and  Ireland,  and  also  a  master  extraordinary 
of  the  High  Court  of  Chancery  in  England,  G.  G.,  one  of  the  firm  of  G.  G.  and 
Company,  of  Liverpool,  merchants,  the  shippers  of  goods  and  merchandize  per 
ship  or  vessel  the  Frances,  bound  on  a  voyage  from  Liverpool  for  New  York,  in 
the  United  States  of  America,  and  C.  D.,  of  Liverpool,  clerk  to  the  said  G.  G.,  and 
Company,  who  did,  severally,  duly  and  solemnly  declare ;  and  first,  this  appearer, 
the  said  C.  D.,  for  himself,  did  declare  and  state  as  follows  :  (that  is  to  say),  That 
this  appearer  did  attend  for  the  said  G.  G.  and  Company,  the  shippers,  and  did 
conduct  the  delivery  on  the  day  of  instant,  at  and  alongside  of 

the  said  vessel  the  Frances,  of  goods  and  merchandize  mentioned  in  the  duplicate 
(or  copy)  bill  of  lading  hereunto  annexed.  That  E.  F.,  the  master  of  the  said 
ship  or  vessel,  signed  and  gave  a  bill  of  lading  for  the  seven  chests  of  merchandize 
therein  mentioned,  with  the  words  "  One  chest  in  dispute  ;  if  on  board  to  be  deli- 
vered ;  contents  unknown,"  written  at  the  foot  thereof;  and  that  the  said  G.  G. 
and  Company  objected  to  the  same ;  and  that  this  appearer,  the  said  C.  D.,  was 
present,  and  did  see  the  said  seven  chests  of  merchandize  carefully  delivered  at 
and  alongside  the  said  vessel,  at  Liverpool  aforesaid,  in  the  usual  manner,  and 
left  under  the  charge  of  the  mate  and  crew  thereof.  And  that,  on  this 
day  of  instant,  this  appearer,  the  said  C.  D.,  did  deliver  to  the  said 

E.  F.  a  notice  and  demand,  signed  by  the  said  G.  G.  and  Company,  of  which  a 
copy  is  hereunto  annexed  ;  but  the  said  E.  F.  refused  to  comply  therewith,  or  to 
sign  or  deliver  any  other  bill  of  lading  in  another  form. 

And  the  appearer,  the  said  G.  G.,  for  and  on  behalf  of  himself  and  of  his  said 
co-partner  in  trade,  under  the  said  firm  of  G.  G.  and  Company,  and  for  and  on 
behalf  of  all  other  persons  who  are,  or  shall  or  may  be,  interested  in  the  said  goods 
and  merchandize,  doth  declare  and  protest  before  me,  and  I,  the  said  notary,  at  the 
request  of  the  said  shippers,  the  said  G.  G.  and  Company,  do  protest  against  the 
owners  and  the  said  master  of  the  said  vessel,  for  and  in  respect  of  the  said  refusal 
and  neglect  to  sign  and  give  a  correct  bill  of  lading  for  the  said  goods,  in  the  usual 
and  customary  form,  and  for  and  in  respect  of  all  fall  of  markets,  loss,  damage, 
costs,  or  expenses,  which  the  said  shippers,  or  any  other  person  or  persons,  who  is 
or  are,  or  shall  or  may  be  or  become  interested  therein,  have  or  hath  incurred,  or 
may  incur,  by  reason  of  the  premises. 

G.  G. 
C.D. 

Thus  done,  declared,  and  protested,  in  due  form  of  law,  at  the  office  of  me,  the 
said  notary,  at  Liverpool,  this  day  and  year  first  before  written. 

12.  B.,  Notary  Public,  Liverpool. 
[Seal.] 


No.  13. 

Copy  of  the  Notice  to  the  Master  referred  to  in  the  foregoing  Protest,  objecting  to 
the  Qualification  introduced  into  the  Bill  of  Lading  without  consent^  and  de- 
manding a  Bill  of  Lading  in  the  customary  form. 

To  Captain  E.  F.,  master  of  the  ship  or  vessel  called  the  Frances. 

We,  the  shippers  of  seven  chests  of  merchandize,  hereby  give  you  notice,  that 
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we  object  to  the  qualification  or  exception  of  "  One  chest  in  dispute  ;  if  on  board 
to  be  delivered ;  contents  unknown,"  added  without  our  consent  to  the  bill  of 
lading-  signed  by  you  for  the  said  goods,  for  New  York,  and  that  we  hold  you  and 
the  owners  of  the  vessel  responsible  for  the  value  and  safety  of  all  and  eveiy  goods 
which  we  shall  prove  to  have  been  delivered  at  the  said  vessel ;  and  we  demand 
and  require  you  forthwith  to  sign  and  deliver  to  us  a  bill  of  lading  for  the  said 
goods,  in  a  usual,  legal,  and  customary  form ;  and  we  give  you  notice,  that  in 
default  thereof,  we  shall  protest  against  you,  and  we  shall  hold  you  and  the  owners 
of  the  vessel  responsible  for  all  loss,  damage,  costs,  or  expenses,  by  reason  of  the 
premises. 

Liverpool,  day  of  ,  18 

G.  G.  and  Company. 


No.  14. 

Protest  by  the  Master  of  a  Vessel  for  Demurrage,  payable  under  the  Stipula- 
tions of  a  Charter-party. 

BY  the  public  instrument  of  protest  hereinafter  contained  or  annexed  hereto, 

Be  it  known  and  made  manifest  unto  all  people,  that  on  the  day  of  , 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ,  personally 

came  and  appeared  before  me,  /?.  J3.,  notary  public,  duly  authorized,  admitted  and 
sworn,  residing  and  practising  in  Liverpool,  in  the  county  of  ,  in  the 

United  Kingdom  of  Great  Britain  and  Ireland,  and  also  a  master  extraordinary  of 
the  High  Court  of  Chancery  in  England,  C.  />.,  master  of  the  ship  or  vessel  the 
Sarah,  belonging  to  the  port  of  ,  who  did  duly  and  solemnly  declare  and 

state  as  follows  ;  (that  is  to  say,)  That  he,  this  appearer,  as  such  master  as  afore- 
said, did  on  or  about  the  day  of  '  last,  let  the  said  ship  to  freight 
to  E.  F.}  of  ;  and  a  charter-party  of  the  said  vessel  for  a  voyage  from 
to  Liverpool,  and  from  thence  back  to  was  entered  into  on 
the  said  day  of  last,  and  made  between  this  appearer  of  the  one 
part,  and  the  said  E.  F.,  of  the  other  part,  for  the  said  voyage,  whereby  it  was, 
amongst  other  stipulations,  engaged  and  agreed  [here  state  the  number  of  days 
allowed  for  unloading  and  reloading,  and  the  amount  per  day  to  be  paid  for  demur- 
rage, as  mentioned  in  the  charter-party.]  That  this  appearer,  pursuant  to  the  said 
charter-party,  did  receive  on  board  the  said  vessel  at  aforesaid,  a  cargo 
of  lawful  goods,  provided  and  shipped  by  the  agents  of  the  said  E.  F.  there, 
and  from  thence  proceeded  therewith  on  board  the  said  vessel  direct  to  Liverpool 
aforesaid,  where  she  arrived  on  the  day  of  instant,  and  on  the 
instant,  when  the  said  vessel  had  been  reported,  had  got  into  a  proper 
berth  for  discharging,  this  appearer  gave  notice  to  G.  H.  and  Company,  the  agents 
at  Liverpool  of  the  said  E.  P..  and  to  which  agents  the  cargo  was  addressed,  that 
this  appearer  was  ready  to  deliver  the  said  cargo  of  goods  ;  and  that  the  agents  of 
the  said  freighter  caused  the  discharge  of  the  said  cargo  of  goods  to  be  commenced, 
and  they  received  and  took  the  same  from  the  said  vessel,  and  then  proceeded  to 
put  on  board  the  said  vessel  another  cargo  of  goods  for  her  voyage  ba*ck  to 
aforesaid  ;  but  that  the  agents  of  the  said  freighter  did  not  complete  the  loading 
thereof  until  the  day  of  instant,  being  days  beyond  the 
time  herein-before  mentioned  and  allowed  in  and  by  the  said  charter-party  to  the 
said  freighter  or  his  agents  for  discharging  and  reloading*  the  said  vessel  at  Liver- 
pool, as  aforesaid,  whereby  the  said  freighter  hath  become  liable  to  pay  demurrage 
for  such  delay  or  detention,  pursuant  to  the  said  charter-party,  for  days, 
at  and  after  the  rate  of  per  day,  amounting  to  the'sum  of 
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sterling1,  and  which  sum,  or  any  part  thereof,  the  said  agents  of  the  snid  freighter 
have  refused  to  pay.  Wherefore,  the  said  appearer,  A.  13. ,  on  behalf  of  the  owners 
of  the  said  vessel,  and  on  behalf  of  himself  as  master,  doth  piotest ;  and  I,  the  said 
notary,  at  his  request,  do  also  protest  against  the  said  freighter,  E.  -F.,  and  against 
his  agents,  the  said  G.  H.  and  Company,  and  against  all  and  every  other  person  or 
persons  whomsoever  responsible  or  liable,  or  whom  these  presents  do,  shall,  or  may 
concern,  and  holding1  him  and  them  responsible  and  liable  for  the  breach  of  the 
said  charter-party,  and  for  all  demurrage,  damage,  injury,  loss,  wages,  costs,  and 
expenses  incurred,  owing,  or  sustained,  or  to  be  incurred  or  sustained,  by  reason  of 
the  said  breach,  delay,  detention,  or  other  premises. 
Thus  done,  declared,  and  protested,  &c. 

H.  B.:  Notary  Public,  Liverpool. 
[Seal.] 


No.  15. 

Protest  by  the  Master  of  a  Vessel  against  the  Consignees  of  Goods  for  not  taking 
and  discharging  them  from  the  Vessel  in  a  reasonable  time. 

BY  the  public  instrument  of  protest  hereinafter  contained  or  annexed  hereto, 

Be  it  known  and  made  manifest  unto  all  people,  that  on  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  , 

personally  came  and  appeared  before  me,  R.  B.,  notary  public,  duly  authorized, 
admitted,  and  sworn,  residing  and  practising'  in  Liverpool,  in  the  county  of  Lan- 
caster, in  the  United  Kingdom  of  Great  Britain  and  Ireland,  and  also  a  master 
extraordinary  of  the  High  Court  of  Chancery  in  England,  A.  B.,  master  of  the 
ship  or  vessel  the  I?me.s}  belonging  to  the  port  of  ,  who  did  duly  and 

solemnly  declare  and  state  as  follows ;  (that  is  to  say,)  That  this  appearer  did,  on 
or  about  the  day  of  last,  receive  on  board  the  said  vessel  at  the  port 

of  Dantzig,  in  the  kingdom  of  Prussia  [here  describe  the  guvds\,  all  of  which  were 
shipped  on  board  her  there  by  Messrs.  B.  &  L.,  addressed  to  C.  D.,  at  Liverpool 
aforesaid ;  and  this  appearer  duly  signed  bills  of  lading  as  customary,  expressing 
the  said  goods  to  be  deliverable  to  the  said  C.  D.,  at  Liverpool,  he  or  they  paying 
the  freight  for  the  same,  with  primage  accustomed.  That  this  appearer  proceedea 
with  the  said  goods  on  board  the  said  vessel  direct  to  Liverpool  aforesaid,  where 
she  arrived  on  the  day  of  instant,  and  on  the  day  of  instant, 

when  the  said  vessel  had  been  reported,  and  had  got  into  a  proper  berth  for  dis- 
charging, this  appearer  gave  notice  to  the  said  C.  7>.,  to  whom  the  said  goods  were 
addressed,  that  this  appearer  was  ready  to  deliver  the  said  goods,  but  from  that 
time  up  to  the  date  and  making  of  these  presents,  neither  the  said  C.  D.,  nor  any 
other  person  on  his  behalf,  hath  received  or  discharged,  or  offered  to  receive  or 
discharge,  the  said  goods  from  the  said  vessel,  or  paid  or  offered  to  pay  the  freight 
and  primage  thereof,  although  this  appearer  is  willing  and  desirous  to  deliver  the 
said  goods ;  and  notwithstanding  this  appearer  hath  several  times  applied  to,  and 
requested  the  said  C.  D.  to  have  the  said  goods  discharged  from  the  said  vessel, 
and  received  by  him,  yet  he  still  delays  and  neglects  so  to  do ;  and  that  such  delay 
and  neg'lect  are  unreasonable  and  injurious  to  the  interests  of  the  owners  and  master 
of  the  said  vessel. 

Wherefore,  the  said  appearer,  A.  B.,  on  behalf  of  the  owners  of  the  said  vessel, 
and  on  behalf  of  himself  as  master,  doth  protest,  and  I,  the  said  notary,  at  his 
request,  do  also  protest  against  the  said  C.  D.,  and  against  all  and  every  other 
person  or  persons  whomsoever  responsible  or  liable,  or  whom  these  presents  do, 
shall,  or  may  concern,  and  holding  him  or  them  responsible  and  liable  for  all 
demurrage,  'damage,  injury,  loss,  wages,  costs,  and  expenses  incurred,  owing  or 
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sustained,  or  to  be  incurred  or  sustained,  by  reason  of  the  said  unreasonable  delay, 
detention,  or  other  the  premises. 

Thus  done,  declared,  and  protested,  in  due  form  of  law,  at  the  office  of  me  the 
said  notary,  at  Liverpool,  the  day  and  year  first  before  written. 

R.  B.,  Notary  Public,  Liverpool. 
[Seal.] 


No.  16. 

Victualling  Bill.—  3  $  4  Will.  4,  c.  52,  s.  63  ;  16  #  17  Viet.  c.  107,  *.  140. 
See  ante,  p.  310. 

Port  of  Victualling  Bill. 

Victuals  and  Stores  in  the  Nelson, 

George  Home,  Master,  for  Hong  Kong. 

55  Men 


ftnn  T 
12  Passengers          600  Tons. 


[Here  follows  an  enumeration  of  the  various  Provisions 
and  Stores.] 


Net  Quantities  taken  on  Board. 


Examined,  1st  August,  1843,        A.  B.,  Searcher. 
Cleared,  1st  August,  1843.  C.  D.,  Collector. 


No.  17. 

Cocketfor  British  Goods  free  of  Duty.— See  Note,  p.  311. 

LONDON. 

Custom  House, 

In  the  Nelson,  Geo.  Home,  Hong  Kong. 

Know  ye  that  hath  entered  goods,  the  growth,  produce, 

or  manufacture  of  the  United  Kingdom,  not  prohibited  by  law  to  be  ex- 
ported, and  not  liable  to  any  duty  on  the  exportation  thereof. 


£1,500 


Value  one  thousand  five  hundred  pounds. 


Dated  this  1st  August,  1843. 
A.  B.,  Collector. 
C.  !>.,  Comptroller. 
Entered  Outwards, 

3rd  July,  1843. 
Endorsed  on  the  other  side. 

A.  B.  1/12        12  Bales  Linens,  Value  £1,095. 
Cleared  Twelve.         ^  ghi      d  T    d 
London  Docks,   S     1£sqm4t   104.0 
1st  Sept.  1843.  y     1st  Sept.  1! 

G.  P. 
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No.  18. 

Ship's  Content.— 10  #  17  Viet.  c.  107,  5. 142. 


Port  of 


Ship's  Name. 

Tonnage  and 
Number  of  Guns. 

If  British,  Port  of 
Registry;  if  Foreign, 
the  Country. 

Number 
of 
Crew. 

Name  of 
Master. 

Number  of 
Passengers  or 
Troops. 

Tons. 

Guns. 

Here  state  the  particulars  according  to  the  above  headings. 


Warehoused  Goods 


Drawback  and  Restricted 
Goods. 


British  Goods  and  Foreign  Goods  free  of 

Duty,  and  Foreign  Goods  not  for 

Drawback. 


If  any,  state  Marks,  ant 
Numbers  of  Packages. 


d  If  any,  state  Description 
of  Packages. 


If  any,  state  "  Sundry  Packages 
containing,"  either  Class,  as 
the  case  may  be. 


If  any  goods  shall  have  been  reported  inwards  for  exportation  in  such  Ship,  they 

must  be  so  stated. 


Cleared, 
Dated, 


Examined, 
(Signed). 


I  do  declare,  that  the  above  content  is  a  true  account  of  all  goods  shipped  or 
intended  to  be  shipped  on  board  the  above-named  ship,  and  correct  in  all  other 
particulars. 

(Signed)__ 


Master. 


Signed  and  declared,  this 
before  me, 

(Signed), 


day  of 


3  Y 


Collector  or  Comptroller. 


CCCCV111 
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No.  19. 

Manifest  of  the  Cargo  laden  at  the  Port  of  Calcutta,  on  board  the,  British-built 
Ship  "  Maria"  of  London,  John  Campbell,  commander,  bound  for  London, 
942  Tons,  56  Men. 


Marks. 

Packages. 

L. 

2400  bag-s 

S. 

237  ditto 

SLM. 

1034  ditto 

Mc.K. 

17  chests 

AK. 

24  ditto 

LSK. 

12  cases 

?> 

20  chests 

P. 

480  bags 

TS. 

608  ditto 

SP. 

23  bales 

T. 

219  boxes 

LD. 

43  chests 

Fellowes. 

2  hogsheads 

Contents. 

Saltpetre 

ditto 

Sugar 

Indigo 

ditto 

Silks 

Oil 

Bice 

Seed 

Raw  Silk 

Tin 

Lac  dye 

Wine 


Consignees. 


Shippers. 

Grant  and  Co. 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 
Mere  &  Co. 

ditto 

Edmond  &  Co.     Gladstone  &  Co. 
M.  Cullen  S.  Lamb. 

ditto  Robinson  &  Co. 

Shipped  in  London  for  the  Round. 


Order- 


S.  Murphy  &  Co. 


Recapitulation. — Two  thousand  six  hundred  and  thirty-seven  bags  of  saltpetre. 
One  thousand  and  thirty -four  bags  of  sugar.  Seventeen  chests  of  indigo,  &c. 

John  Campbell,  commander  of  the  ship  Maria,  personally  appeared  and  declared 
that  this  manifest  contains  the  truth,  the  whole  truth,  and  nothing  but  the  truth 
as  to  the  articles  shipped  on  this  vessel,  according  to  the  best  of  his  knowledge  and 
belief. 

Declared  at  the  Calcutta  Government  Custom-house,  this  18th  May,  1843. 

JOHN  CAMPBELL, 
4th  May,  1842. 
Before  me,  A.  B.j  Collector  of  Customs. 


No.  20. 

Manifest  of  the  Cargo  on  board  the  American  Ship  "  Webster"  of  the  Port  of 
Boston,  of  the  burthen  of  370  Tons,  whereof  John  Smith  is  master,  navigated  by 
13  Men,  bound  from  the  Port  of  New  Orleans  to  London. 


Marks.  Description  of  Goods. 

AC.  227  hogsheads  Tobacco 

GIX.  19      ditto        ditto 

EEC.  24      ditto        ditto 

NL.  36      ditto        ditto 

XK.  51       ditto        ditto 

00-  78      ditto        ditto 


Shippers. 

J.  Wallen  &  Co. 
H.  Bourn  &  Co. 
W.  Morton  &  Co. 

ditto 

ditto 
W.  Smith  &  Co. 


Dated  at  Sea,  27th  Nov.  1843. 


(Signed) 


Consignees. 

Ardee. 

ditto. 

A.  White  &  Co. 

Ardee. 

H.  Mann  &  Co. 

Ardee. 

JOHN  SMITH, 
Master. 
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V.    No.  21. 

Agreement. 


ARTICLES  OF  AGREEMENT  entered  into  this  day  of  in  the  year 

one  thousand  eight  hundred  and  between  A.  B.,  master  of  the  ship  or 

vessel  the  Anna  Boleyn,  belonging1  to  of  the  one  part,  and  the  several 

persons  whose  names  are  hereunto  subscribed  of  the  other  part  : 

Whereas  the  said  ship  or  vessel  Anna  Boleyn  having,  on  the  day  of 

last,  sailed  from  bound  on  a  voyage  from  thence  to 

laden  with  a  cargo  of  and  having,  on  or  about  the  day  of 

following,  encountered  stormy  and  tempestuous  weather,  the  said  vessel  labouring 
very  hard  and  driving  fast  on  shore,  the  crew  were  obliged,  for  the  safety  of  the 
vessel  and  cargo,  to  [here  must  be  recited,  clearly  and  carefully,  the  facts  and 
occurrences  which  gave  rise  to  the  general  average,  in  order  to  show  that  the  sacrifice 
and  expenses  were  for  the  benefit  of  all  concerned,  and  that  the  parties  are  liable, 
in  point  of  law,  to  contribute,  pro  rata,  to  the  general  average  ;]  whereby  or  by 
means  whereof  considerable  loss  has  been  sustained,  and  considerable  expenses, 
disbursements,  and  charges  have  been  incurred,  the  amount  whereof  cannot  at 
present  be  sufficiently  ascertained,  and  which  may  form  a  charge  on  the  vessel, 
Freight,  and  the  goods  laden  on  board,  or  may  com'e  under  the  denomination  of  a 
general  average,  to  which  the  said  parties  of  the  second  part,  being  respectively 
owners  or  consignees,  or  agents  of  owners  or  consignees  of  the  goods  laden  on 
board  thereof,  may  be  liable  to  contribute. 

Now  these  articles  witness,  that  in  consideration  of  the  engagements  and  agree- 
ments of  the  said  parties  of  the  second  part,  herein-after  contained,  the  said  A.  B.t 
for  himself  individually,  and  also  for  the  owners  of  the  said  vessel,  engages  and 
agrees  with  each  of  the  said  parties  of  the  second  part,  that  he  the  said  A.  B.}  or 
the  said  owners,  shall  and  will  deliver  or  cause  to  be  delivered,  as  soon  as  can  be 
conveniently  done,  at  the  port  of  aforesaid,  and  on  reasonable  request, 

the  respective  goods,  wares,  and  merchandize,  so  laden  on  board  the  said  vessel 
belonging  or  consigned  respectively  unto  the  several  parties  of  the  second  part,  his 
or  their  factors,  agents,  or  assigns,  and  permit  them  to  receive,  take  possession 
and  remove  the  same,  according  to  their  respective  rights,  positions,  or  owner- 
ships thereof,  (the  damages  or  casualties  of  the  seas  and  navigation,  restraints 
of  princes  and  rulers,  fires,  pirates,  enemies,  or  other  inevitable  accident  not 
preventing.)  In  consideration  whereof  the  said  parties  of  the  second  part  do 
hereby  for  themselves,  severally  and  respectively,  and  not  jointly,  personally 
engage  and  agree  with  the  said  master  A.  B.,  individually,  and  also  with  the 
owners  of  the  said  vessel,  to  pay  or  cause  to  be  paid,  unto  the  said  A.  B.,  or 
as  may  be  required,  unto  the  owners  of  the  said  vessel  or  their  agents,  the 
proper  and  respective  proportions  of  the  said  general  average  loss  and  expenses,  in 
respect  of  their  respective  goods,  and  all  legal  charges,  salvage,  and  other  expenses 
to  which  they  are  or  shall  be  respectively  liable,  or  which  the  cargo  ought  to 
bear  under  the  aforesaid  circumstances,  rateably,  and  in  fair  proportions  ;  and  for 
the  better  computing  the  same,  they  do  hereby  further  agree  to  refer  the 
amount  and  proportion  thereof,  to  be  ascertained  and  adjusted  by  C.  D.,  of 
aforesaid,  insurance  broker,  and  whose  decision  in  the  premises  they  do  hereby 
engage  to  abide  by  and  perform.  Witness  the  hands  of  the  parties,  the  dajr 
and  year  first  before  written. 
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30  &  31  VICT.  c.  124, 

An  Act  to  amend  the  Merchant  Shipping  Act,  1854. 

[•20th  August,  1867.] 

BE  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows  : 

I.  This  Act  may  be  cited  as  "The  Merchant  Shipping  Act,  1867," 
and  shall  be  construed  with  and  as  part  of  "  The  Merchant  Shipping 
Act,  1854,"  hereinafter  termed  the  Principal  Act. 

II.  This  Act  shall  come  into  operation  on  the  First  day  of  January, 
One  thousand  eight  hundred  and  sixty-eight,  but  shall  not  apply  to 
any  ship  which  belongs  to  the  United  Kingdom,  and  is  absent  there- 
from at  the  time  when  this  Act  comes  into  operation  until  such  ship 
has  returned  to  the  United  Kingdom.' 

III.  The   two   hundred    and    twenty-fourth,  two  hundred    and 
twenty-seventh,  and  two  hundred  and  thirty-first  sections  of  the 
Principal  Act  are  hereby  repealed. 

IV.  The  following  rules  shall  be  observed  with  respect  to  medi- 
cines, medical  stores,  and  anti-scorbutics  ;  (that  is  to  say,) 

(1.)  The  Board  of  Trade  shall  from  time  to  time  issue  and  cause 
to  be  published  scales  of  medicines  and  medical  stores  suitable 
for  different  ships  and  voyages,  and  shall  also  prepare  or 
sanction  a  book  or  books  containing  instructions  for  dispensing 
the  same  : 

(2.)  The  owners  of  every  ship  navigating  between  the  United 
Kingdom  and  any  place  out  of  the  same  shall  provide  and 
cause  to  be  kept  on  board  such  ship  a  supply  of  medicines  and 
medical  stores  in  accordance  with  the  scale  appropriate  to  the 
said  ship,  and  also  a  copy  of  the  said  book,  or  of  one  of  the 
said  books,  containing  instructions  : 

(3.)  No  lime  or  lemon  juice  shall  be  deemed  fit  and  proper  to  be 
taken  on  board  any  such  ship,  for  the  use  of  the  crew  or 
passengers  thereof,  unless  the  same  has  been  obtained  from  a 
bonded  warehouse  for  and  to  be  shipped  as  stores ;  and  no 
lime  or  lemon  juice  shall  be  so  obtained  or  delivered  from  any 
warehouse  as  aforesaid  unless  the  same  is  shown,  by  a  certifi- 
cate under  the  hand  of  an  inspector  appointed  by  the  Board  of 
Trade,  to  be  proper  for  use  on  board  ship,  such  certificate  to 
be  given  upon  inspection  of  a  sample  after  deposit  of  the  said 
lime  or  lemon  juice  in  the  warehouse ;  nor  unless  the  same 
contains  fifteen  per  centum  of  proper  and  palatable  proof 
spirits,  to  be  approved  by  such  inspector,  or  by  the  proper 
officer  of  customs,  and  to  be  added  before  or  immediately  after 
the  inspection  thereof;  nor  unless  the  same  is  packed  in  such 
bottles,  at  such  time  and  in  such  manner,  and  is  labelled  in 
such  manner  as  the  commissioners  of  customs  may  direct ; 
provided  that  when  any  such  lime  or  lemon  juice  is  deposited 
in  any  bonded  warehouse,  and  has  been  approved  as  aforesaid 
by  the  said  inspector,  the  said  spirits,  or  so  much  of  the  said 
spirits  as  is  necessary  to  make  up  fifteen  per  centum,  may  be 
added  in  such  warehouse,  without  payment  of  any  duty 
thereon ;  and  when  any  spirit  has  been  added  to  any  lime  or 
lemon  juice,  and  the  same  has  been  labelled  as  aforesaid,  it 
shall  be  deposited  in  the  warehouse  for  delivery  as  ship's 
stores  only,  upon  such  terms  and  subject  to  such  regulations 
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of  the  commissioners  of  customs  as  are  applicable  to  the  de- 
livery of  ship's  stores  from  the  warehouse  : 

(4.)  The  master  or  owner  of  every  such  foreign-going  ship  (except 
those  bound  to  European  ports,  or  to  ports  in  the  Mediterranean 
Sea,  and  also  except  such  ships  or  classes  of  ships  bound  to 
ports  on  the  eastern  coast  of  America,  north  of  the  thirty-fifth 
degree  of  north  latitude,  and  to  any  islands  or  places  in  the 
Atlantic  Ocean,  north  of  the  same  limit,  as  the  Board  of  Trade 
may  from  time  to  time  exempt  from  this  enactment),  shall 
provide  and  cause  to  be  kept  on  board  such  ship  a  sufficient 
quantity  of  lime  or  lemon  juice  from  the  warehouse  duly 
labelled  as  aforesaid,  such  labels  to  remain  intact  until  twenty- 
four  hours  at  least  after  such  ship  shall  have  left  her  port  of  de- 
parture on  her  foreign  voyag'e,  or  a  sufficient  quantity  of  such 
other  anti-scorbutics,  if  any,  of  such  quality,  and  composed  of 
such  materials,  and  packed  and  kept  in  such  manner,  as  Her 
Majesty  by  order  in  council  may  from  time  to  time  direct : 
(5.)  The  master  of  every  such  ship  as  last  aforesaid  shall  serve  or 
cause  to  be  served  out  the  lime  or  lemon  juice  with  sugar 
(such  sugar  to  be  in  addition  to  any  sugar  required  by  the 
articles)  or  other  such  anti-scorbutics  as  aforesaid  to  the  crew 
so  soon  as  they  have  been  at  sea  for  ten  days,  and  during  the 
remainder  of  the  voyage,  except  during  such  time  as  they 
are  in  harbour  and  are  there  supplied  with  fresh  provisions ; 
the  lime  or  lemon  juice  and  sugar  to  be  served  out  daily 
at  the  rate  of  an  ounce  each  per  day  to  each  member  of  the 
crew,  and  to  be  mixed  with  a  due  proportion  of  water  before 
being  served  out,  or  the  other  anti-scorbutics,  if  any,  at  such 
times  and  in  such  quantities  as  Her  Majesty  by  order  in 
council  may  from  time  to  time  direct : 

(6.)  If  at  any  time  when  such  lime  or  lemon  juice  or  anti-scorbutics 
is  or  are  so  served  out  as  aforesaid  any  seaman  or  apprentice 
refuses  or  neglects  to  take  the  same,  such  neglect  or  refusal 
shall  be  entered  in  the  official  log  book  in  the  manner  pro- 
vided by  the  two  hundred  and  eighty-first  section  of  the 
Principal  Act,  and  shall  be  signed  by  the  master  and  by 
the  mate  or  some  other  of  the  crew,  and  also  by  the  surgeon  or 
medical  practitioner  on  board,  if  any : 

And  if  in  any  such  ship  as  aforesaid  such  medicines,  medical  stores, 
book  of  instructions,  lime  or  lemon  juice,  sugar,  or  anti-scorbutics  as 
are  hereinbefore  required  are  not  provided,  packed,  and  kept  on 
board  as  hereinbefore  required,  the  owner  or  master  shall  be  deemed 
to  be  in  fault,  and  shall  for  each  default  incur  a  penalty  not  exceeding 
twenty  pounds,  unless  he  can  prove  that  the  non-compliance  with  the 
above  provisions,  or  any  of  them,  was  not  caused  through  any  in- 
attention, neglect,  or  wilful  default  on  his  part ;  and  if  the  lime  or 
lemon  juice  and  sug'ar  or  other  anti-scorbutics  are  not  served  out  in 
the  case  and  manner  hereinbefore  directed,  or  if  entry  is  not  made  in 
the  official  log  in  the  case  and  manner  hereinbefore  required,  the 
master  shall  be  deemed  to  be  in  fault,  and  shall  for  each  default  incur 
a  penalty  not  exceeding  five  pounds,  unless  he  can  prove  that  the 
non-compliance  with  the  above  provisions,  or  any  of  them,  did  not 
arise  through  any  neglect,  omission,  or  wilful  default  on  his  part; 
and  if  in  any  case  it  is  proved  that  some  person  other  than  the 
master  or  owner  is  in  default  in  any  case  under  this  section,  then 
such  other  person  shall  be  liable  to  a  penalty  not  exceeding  twenty 
pounds. 

V.  Any  person  who  manfactures,  sells,  or  keeps  or  offers  for  sale  Penalty  for 
any  such  medicines  or  medical  stores  as  aforesaid  which  are  of  bad  selling,  &c. 
quality,  shall  for  each  such  offence  incur  a  penalty  not  exceeding 
twenty  pounds. 
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Power  to  VI.  In  any  British  possession  out  of  the   United  Kingdom  the 

t^maklfre  toa'    g'overnor  9r  officer  administering-  the  government  for  the  time  being 

ttonTutamippiy  shall,  subject  to  the  laws  of  such  possession,  have  power  to  make 

of  lime  or  lemon  regulations  concerning  the  supply  within  such  possession  of  lime  or 

juice,  &c.  lemon  juice  and  anti-scorbutics  for  the  use  of  ships ;  and  any  lime  or 

lemon  juice  or  anti-scorbutics  duly  supplied  in  accordance  with  any 

such  regulations  shall  be  deemed  to  be  fit  and  proper  for  the  use  of 

ships. 

Seaman's  VII.  Whenever  it  is  shown  that  any  seaman  or  apprentice  who  is 

caae'oMiiness      ^  nas'  tnrou8'n  tne  neglect  of  the  master  or  owner,  not  been  provided 
through  neglect    with  proper  food  and  water  according  to  his  agreement,  or  with  such 
of  owner  or         accommodation,  medicines,  medical  stores,  or  anti-scorbutics  as  are 
required   by  the  Principal  Act  or  by  this  Act,  then,  unless  it  can 
be  shown  that  the  illness  has  been  produced  by  other  causes,  the 
owner  or  master  shall  be  liable  to  pay   all  expenses  properly  and 
necessarily  incurred  by  reason  of  such  illness  (not  exceeding  in  the 
whole  three  months  wages),  either  by  such  seaman  himself,  or  by 
Her  Majesty's  government,  or  any  officer  of  Her  Majesty's  govern- 
ment, or  by  any  parochial  or  other  local  authority  on  his  behalf,  and 
such  expenses  may  be  recovered  in  the  same  way  as  if  they  were 
wages  duly  earned  :  Provided  that  this  enactment  shall  not  operate 
so  as  to  affect  any  further  liability  of  any  such  owner  or  master  for 
such  neglect,  or  any  remedy  which  any  seaman  already  possesses. 
Forfeiture  of  VIII.  Where  a  seaman  is  by  reason  of  illness  incapable  of  per- 

s^aman  whenf  forming  his  duty,  and  it  is  proved  that  such  illness  has  been  caused 
illness  caused  by  his  own  wilful  act  or  default,  he  shall  not  be  entitled  to  wages  for 
by  his  own  the  tjrae  during  which  he  is  by  reason  of  such  illness  incapable  of 

performing  his  duty. 

Place  appro-  IX.  The  following  rules  shall  be  observed  with  respect  to  accom- 

forihaevdea0ceiaSien  modation  on  board  British  ships  ;  (that  is  to  say,) 
space  for  each          (1.)  Every  place  in  any  ship  occupied  by  seamen  or  apprentices, 
man,  and  to  be  an(j  appropriated  to  their  use,  shall  have  for  every  such  seaman 

strutted  am!"  °r  apprentice  a  space  of  not  less  than  seventy-two  cubic  feet, 

kept  clear.  and  of  not  less  than  twelve  superficial  feet,  measured  on  the 

deck  or  floor  of  such  place  : 

(2.)  Every  such  place  shall  be  such  as  to  make  the  space  aforesaid 
available  for  the  proper  accommodation  of  the  men  who  are  to 
occupy  it,  shall  be  securely  constructed,  properly  lighted  and 
ventilated,  properly  protected  from  weather  and  sea,  and  as 
far  as  practicable  properly  shut  off  and  protected  from  effluvium 
which  may  be  caused  by  cargo  or  bilge  water : 
(3.)  No  such  place  as  aforesaid  shall  be  deemed  to  be  such  as 
to  authorize  a  deduction  from  registered  tonnage,  under  the 
provisions  hereinafter  contained,  unless  there  is  or  are  in  the 
ship  one  or  more  properly  constructed  privy  or  privies  for  the 
use  of  the  crew ;  such  privy  or  privies  to  be  of  such  number 
and  of  such  construction  as  may  be  approved  by  the  surveyor 
hereinafter  mentioned  : 

(4.)  Every  such  place  shall,  whenever  the  ship  is  registered  or  re- 
registered, be  inspected  by  one  of  the  surveyors  appointed  by 
the  Board  of  Trade  under  Part  IV.  of  the  Principal  Act,  who 
shall,  if  satisfied  that  the  same  is  in  all  respects  such  as  is  re- 
quired by  this  Act,  give  to  the  collector  of  customs  a  certificate 
to  that  effect,  and  thereupon  such  space  shall  be  deducted  from 
the  register  tonnage  : 

(5.)  No  such  deduction  from  tonnage  as  aforesaid  shall  be  author- 
ized unless  there  is  permanently  cut  in  a  beam,  and  cut  in  or 
painted  on  or  over  the  doorway  or  hatchway  of  every  such 
place,  the  number  of  men  which  it  is  constructed  to  accommo- 
date, with  the  words  "  certified  to  accommodate 
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(6.)  Every  such  place  shall  be  kept  free  from  stores  or  goods  of 
any  kind,  not  being"  the  personal  property  of  the  crew  in  use 
during  the  voyage : 

(7.)  Upon  any  complaint  concerning  any  such  place  as  aforesaid, 
one  of  the  surveyors  appointed  by  the  Board  of  Trade  may 
inspect  such  place,  and  if  he  finds  that  any  of  the  provisions  of 
this  Act  with  respect  to  the  same  are  not  complied  with  he 
shall  report  the  same  to  the  collector  of  customs  at  the  port 
where  the  ship  is  registered,  and  thereupon  the  registered  ton- 
nage shall  be  altered,  and  the  deduction  aforesaid  in  respect  of 
space  disallowed,  unless  and  until  it  shall  be  certified  by  such 
surveyor,  or  by  some  other  surveyor  appointed  by  the  Board 
of  Trade,  that  the  provisions  of  the  Act  in  respect  of  such  place 
are  fully  complied  with  : 

(8.)  If  any  such  place  in  any  ship  is  not  kept  free  from  goods  and 
stores  as  aforesaid,  the  master  shall  be  deemed  to  be  in  fault, 
and  shall  for  every  such  failure  to  comply  with  the  provisions 
of  this  section  forfeit  and  pay  to  each  seaman  lodged  in  such 
place  the  sum  of  one  shilling  a  day  for  each  day  after  com- 
plaint made  to  him  by  any  two  or  more  of  such  seamen  during 
which  any  goods  or  stores,  not  being  the  personal  property  of 
the  crew,  are  stored  or  kept  therein  : 

(9.)  If  in  any  other  respect  the  provisions  of  this  section  are  not  ob- 
served with  respect  to  any  such  place  in  any  ship  the  owner 
shall  be  deemed  to  be  in  fault,  and  shall  for  every  failure  to 
comply  with  the  provisions  of  this  section  incur  a  penalty  not 
exceeoing  twenty  pounds. 

X.  The  following  rules  shall  be  observed  with  respect  to  the  medical  Rules  for  medical 
inspection  of  seamen ;  that  is  to  say, 

(1.)  At  any  port  where  there  is  a  local  marine  board  the  local 
marine  board,  and  at  other  ports  in  the  United  Kingdom  the 
Board  of  Trade,  may  appoint  a  medical  inspector  of  seamen  : 

(2.)  Such  medical  inspector  of  seamen  shall,  on  application  by  the 
owner  or  master  of  any  ship,  examine  any  seaman  applying 
for  employment  in  such  ship,  and  shall  give  to  the  superin- 
tendent of  the  Mercantile  Marine  Office  a  report  under  his 
hand,  stating  whether  such  seaman  is  in  a  fit  state  for  duty  at 
sea,  and  a  copy  of  such  report  shall  be  given  to  the  master  or 
owner  of  the  ship  : 

(3.)  The  master  or  owner  applying  for  such  inspection  shall  pay 
to  the  superintendent  such  fees  as  the  Board  of  Trade  direct, 
and  such  fees  shall  be  paid  into  and  form  part  of  the  Mercan- 
tile Marine  Fund : 

(4.)  The  said  medical  inspectors  shall  be  remunerated  for  their 
services  as  the  Board  of  Trade  may  direct,  and  such  remune- 
ration shall  be  paid  out  of  the  Mercantile  Marine  Fund: 

(5.)  In  British  possessions  out  of  the  United  Kingdom  the  governor 
or  other  officer  administering  the  government  for  the  time 
being  shall  have  the  power  of  appointing  medical  inspectors  of 
seamen,  of  charging  fees  for  inspections,  when  applied  for, 
and  of  determining  the  remuneration  to  be  paid  to  such 
inspectors. 

XI.  If  any  British  subject  commits  any  crime  or  offence  on  board 
any  British  ship,  or  on  board  any  foreign  ship  to  which  he  does  not 
belong-,  any  Court  of  Justice  in  Her  Majesty's  dominions,  which  would 
have  had  cognizance  of  such  crime  or  offence,  if  committed  on  board 
a  British  ship  within  the  limits  of  the  ordinary  jurisdiction  of  such 
court,  shall  have  jurisdiction  to  hear  and  determine  the  case,  as  if  the 
said  crime  or  offence  had  been  committed  as  last  aforesaid. 

XII.  The  harbour  master  for  the  time  being  of  the  harbour  of  Harbour  Master 
Holyhead,  in  the  event  of  its  seeming  meet  to  Her  Majesty  to  assign  at 


Ccccxiv  Appendix. 

may  be  com-  to  him  Her  Majesty's  commission  to  act  as  a  justice  of  the  peace 
missioned  as  within  the  limits  within  which  he  is  empowered  to  act  in  harbour 
matters,  shall  during-  the  continuance  of  such  assignment  and  of  his 
tenure  of  the  office  of  harbour  master,  execute  within  such  limits 
the  duties  of  a  justice  of  the  peace,  notwithstanding  he  may  not  be 
qualified  by  estate  to  be  a  justice  of  the  peace  for  a  county,  and  shall 
have  within  such  limits  the  same  power  and  jurisdiction  as  a  stipen- 
diary magistrate  has  by  Act  of  parliament  when  sitting  at  a  police 
court  or  other  place  appointed  in  that  behalf. 
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THE    PRINCIPAL    MATTERS, 


ABANDONMENT 

of  goods  thrown  overboard  does  not  divest  the  property  in  them  ;  goods 
may  be  claimed  by  owner,  subject  to  salvage  notwithstanding,  548. 

of  ship  or  goods  to  insurers,  12. 

of  seamen  abroad,  provisions  against,  1C9. 

of  goods  for  freight,  379. 
ABATEMENT  of  freight,  203. 

plea  of,  by  part  owners,  86. 
ABSENCE, 

of  mariner  from  the  ship  without  leave,  forfeiture  for,  155,  Ixxxiv. 

when  it  amounts  to  desertion,  154 — 5. 

when  not,  154 — 5. 

occasioned  by  restraint  of  foreign  powers,499,  500. — See  Master —  Wages. 
ACCEPTANCE  of  goods  under  bill  of  lading,  265,  373.— See  Bill  of  Lading— 

Freight. 
ACCIDENTS  to  steam  vessels  to  be  reported  to  Board  of  Trade,  cvi. 

safety  and  prevention  of,  xcvii. 
ACCOMMODATION,  what,  to  be  provided  for  seaman,  Ixxxi. 

for  passengers,  ccxlvi. 
ACCOUNTS.— &?<?  Part-owners. 

of  voyage  between  part-owners,  85. 

settled  by  a  majority  of  part-owners,  85. 

of  crews,  308,  xi.  xcii. 

contents  of,  170,  xcii. 

transmission  of,  to  shipping  master,  170. 
ACIDS. — See  Lime  Juice. 
ACTIONS, 

by  part-owners,  85.    See  Part-owners. 

against  them,  86. 

upon  charter-parties,  198,  238. 

on  bills  of  lading,  264—5,  295. 

for  demurrage,  205. 

on  bottomry  bonds,  137. 

for  collision,  600,  614. 
general  average,  5f>:5. 
seamen's  wages,  510,  620 — 1. 

limitation  thereof,  517 
freight  pro  ratd,  385,  107. 
salvage,  558. 
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ACTS  of  God,  what  they  are,  337. 

ship-owner  not  liable  for,  304,  3  37. 
ADJUSTMENT  of  general  average,  bbO.—See  Average. 
ADMIRALS  not  to  interfere  with  wreck,  cxxxi. 

ADMIRALTY  COURT.— See  Bottomry— Salvage— Maritime  Lien— Prize. 
exclusive  jurisdiction  of,  in  prize  cases,  23. 
act  to  improve  and  extend  its  jurisdiction,  cccvii. 
dean  of  arches  to  sit  for  judge  of  Court  of  Admiralty  in  certain  cases,  cccvii. 
advocates,  surrogates,  and  proctors  of  Court  of  Arches,  to  be  admitted 

in  Court  of  Admiralty,  cccviii. 
whenever  a  vessel  shall  be  arrested,  &c.,  court  to  have  jurisdiction  over 

claims  of  mortgagees,  cccviii. 
court  to  decide  questions  of  title,  &c.,  cccviii. 

appeals  may  be  made  to  the  Court  of  Admiralty  on  distribution,  cccviii. 
the  court  in  certain  cases  may  adjudicate,  &c.,  cccix. 
evidence  may  be  taken  viva  voce  in  open  court,  cccix. 

before  a  commissioner,  cccix. 
attendance  of  witnesses  and  production  of  papers,  may  be  compelled  by 

subprena,  cccix. 

provisions  of  3  &  4  Wm.  4,  c.  42,  extended  to  Court  of  Admiralty,  cccix. 
power  to  direct  issues,  cccx. 

costs  of  issues  and  commissions  to  be  in  the  discretion  of  the  court,  cccx. 
power  to  direct  new  trials,  cccx. 
granting  or  refusing  new  trial,  &c.,  cccx. 
bills  of  exceptions  to  be  allowed  on  trials  of  issues,  cccx. 
record  of  the  issue  to  be  transmitted  to  the  Court  of  Admiralty,  cccx. 
appeal  to  Privy  Council,  cccx. 

certified  notes  of  evidence  taken  may  be  admitted  on  appeal,  cccxi. 
power  for  judge  of  Admiralty  to  make  rules  of  court,  cccxi. 
protection  of  the  judge  of  the  Court  of  Admiralty,  cccxi. 
gaolers  to  receive  prisoners  committed  by  the  Court  of  Admiralty,  or  by 

Admiralty  coroners,  cccxi. 
prisoners  in  contempt  may  be  discharged,  cccxi. 
jurisdiction  to  try  questions  concerning  booty  of  war,  cccxi. 

of  Courts  of  Law  and  Equity  not  taken  away,  cccxii. 
its  jurisdiction  as  to  disputes  between  part-owners,  73. 

suits  for  repairs  of  ships,  116 — 119,  137 — 141. 
jurisdiction  in  cases  of  mortgage,  78. 

of  necessaries  supplied  to  foreign  ships,  123. 

payments  for,  out  of  proceeds  in  registry,  122, 123. 
salvage,  558. 

seamen's  wages,  510,  620. 
wages  of  foreign  seamen,  512. 
pilotage,  182, 183. 

power  over  foreign  ships,  184,  604 — 14. 
bottomry  bonds,  125—143. 
in  cases  of  maritime  liens,  627. 
sentence  of  foreign  court  of,  when  conclusive,  20. 
personal  injuries  at  sea,  186. 
collision,  598. 

construction  of  Pilot  Act  in,  182,  183. 
of  the  Cinque  Ports,  173,  587. 
ADMISSION  by  part-owner  on  subject  of  conjoint  ownership,  not  binding 

on  co-owner,  80. 

ADULT,  "  statute,"  within  Passenger  Act,  who,  ccxli. 
ADVANCE  NOTES,  496. 

ADVANCE   OF  WAGES.— See  Allotment— Wages. 
AFFREIGHTMENT,  contract  of.— See  Charter-Party—Bill  of  Lading. 
AGREEMENT.— &?<?  Seamen,  engagement  of. 

for  transfer  of  property  in  British  ships,  must  be  in  writing,  1,  59. 
for  purchase  of  a  ship,  2, 
for  building  a  ship,  0. 
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AGREEMENT— con  tinned. 

for  payment  of  purchase-money  by  instalments,  3. 
when  property  passes  under,  3,  4. 
forms  of. — See  Appendix. 
AIR,  supply  of,  in  passenger  ships,  ccxlvii. 
ALLIES,  salvage  on  the  capture  of  the  property  of,  592. 
ALLOTMENTS   OF  WAGES,  496,  l&ii.—See  Wages. 

stipulations  for,  to  be  inserted  in  agreements  with  seamen,  496,  Ixii. 
ALLOTMENT  NOTES,  496. 
AMERICA,  LAW  OF, 

as  to  the  condemnation  of  prize  in  a  neutral  port,  or  the  port  of  an 

ally,  21. 
sale  of  ship  by  master,  6 — 20. 

ownership,  pro  tempore,  37,  258. 
-    registry  of  ships,  48. 
lien  of  material  men  for  repairs  of  foreign  and  domestic  ships,  by 

laws  of  New  York,  Pennsylvania,  Maryland,  Louisiana,  122. 
transfer  of  property  in  goods  by  endorsement  of  bill  of  ladiug,  298. 
seaworthiness.  304. 

acceptance  of  goods  under  bill  of  lading,  when  evidence  of  con- 
tract to  pay  the  freight  expressed  in  it,  376. 
general  average,  525 — 533. 
deck  cargo,  542. 

when  ship  voluntarily  stranded  and  lost,  524. 
Factors'  Acts  in,  441. 
as  to  salvage,  general  principles  of,  585. 

dissolution  of  contracts, 
by  embargo,  457 — 8. 
blockade  of  port  of  departure,  457. 

destination,  458. 
ship's  articles,  468. 
proportional  claim  for  wages,  where  voyage  divided  by  various 

ports  of  delivery,  488. 

claim  of  seamen  for  wages  in  cases  of  shipwreck,  491. 
ANCHOR.— See  Salvage  General— Salvage  in  the  Cinque  Ports— and  Marine 

Stores. 

ship  to  be  seaworthy  must  be  provided  with  proper,  302. 
liability  for  injuries  done  by  sunken,  of  person  to  whom  it  belongs,  617. 
ship  striking  against,  without  a  buoy,  617. 
to  be  marked  by  manufacturers,  cxli. 
APPAREL   OF   SHIP,  whether  part  of  it,  4. 
APPENDIX  OF   FORMS.— See  TaUe  of  Contents. 
APPRENTICESHIPS,  to  the  sea  service,  Iv. 

shipping  masters  to  assist  in  binding  apprentices,  and   may  receive 

fees,  Iv. 
indentures  of  boys  bound  apprentices  to  sea  service  by  guardians  or 

overseers,  to  be  witnessed  by  two  justices,  Ivi. 
indentures  of  apprenticeship  to   be  exempt  from   stamp  duty   and 

recorded,  Ivi. 
rules  to  govern  apprenticeships  of  paupers  in  Great  Britain  and  Ireland 

respectively,  Ivi. 
APPRENTICES  and  their  indentures  to  be  brought  before  shipping  master 

before  each  voyage  in  a  foreign-going  ship,  Ivii. 

APPROPRIATION  of  ships  in  course  of  building  by  payment  of  instal- 
ments of  agreed  price,  3.     See  Appendix  of  Forms,  cccxc. 
APPURTENANCES,  include  guns  of  a  privateer,  5. 

fittings  of  a  packet,  5. 
things  necessary  to  working  ship,  5. 
fishing  stores  and  whalers'  chronometers,  354. 
ARREST  of  ship  by  Admiralty,  73,  137. 

in  suit  for  collision  of  foreign  ship  occasioning  damage,  601. 
ASSAULT  AND   BATTERY  on  board  ship,  147. 

1* 
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ASSIGNEES  of  bankrupt  or  insolvent  part-owner,  rights  of,  80. 
ASSIGNMENT, 

of  bill  of  lading,  432.—  See  Bill  of  Lading. 

by  a  factor  as  a  pledge,  441. 
Factors'  Acts,  441. 
of  wages  by  seamen,  490. 
AUTHORITY  of  master  over  crew,  146. 

over  passengers,  185. 
AVERAGE, 

customary  or  petty,  includes  towage,   beaconage,   and  other    small 
charges  due  by  usage,  301. 

they  are  generally  with  primage  commuted  for  a  per  centage  on 

the  freight,  301. 
AVERAGE,  GENERAL,  521. 

Contents  of  Chap.  1,  Part  6. 

(Ss.)  1.  Of  the  Lex  Ehodia  de  Jactu,  and  the  regulations  of  foreign 
ordinances  respecting  jettison,  521. 

2.  Of  the  losses  for  which  contribution  by  general  average  shall  be 

made,  527. 

3.  Of  ship's  expenses  in  port  of  refuge,  530. 

4.  Of  goods  sold  for  the  necessities  of  ship  and  cargo,  538. 

5.  Of  expenses  in  wages  and  maintenance  of  crew  during  the 

detention  of  a  ship  by  order  of  a  sovereign  power,  539. 

6.  Of  expenses  in  wages  and  maintenance  of  crew  while  the  ship 

is  waiting  for  convoy,  540. 

7.  Of  the  expense  of  healing  mariners  wounded  in  defence  of  the 

ship,  541. 

8.  Of  loss  by  collision,  541. 

9.  Of  the  jettison  of  goods  stowed  on  the  deck  of  the  ship,  542. 

10.  Remarks,  548. 

11.  What  articles  to  contribute,  549. 

12.  Of  the  mode  of  contribution,  550. 

13.  How  settled  and  recovered  in  case  of  dispute,  551. 
definition  of,  521. 

origin  of,  521. 

ancient  practice  of,  522. 

must  be  founded  in  voluntary  sacrifice  for  the  benefit  of  all,  523. 

not  for  common  sea  risks,  or  expenses  incident  to  the  adventure,  529. 

or  incurred  for  defence  against,  or  escape  from,  an  enemy,  529. 

or  within  the  shipowner's  contract  to  keep  his  vessel  "  tight,  staunch 

and  strong"  during  the  voyage,  533. 

unless  rendered  necessary  by  a  sacrifice  for  the  benefit  of  all,  533. 
forms  previous  to  jettison  prescribed  by  foreign  ordinances,  520. 
practice  and  laws  respecting  deck  cargo  in  this  and  other  maritime 

states,  542. 

previous  deliberation,  526,  537. 
case  of  goods  thrown  overboard,  523. 
stowed  upon  the  deck,  542. 
of  ship  damaged  by  the  jettison  of  them,  528. 
put  into  lighters,  527. 
delivered  to  pirates,  527. 
of  goods  ransomed,  527. 
injured  by  the  shot  of  cannon,  529,  541. 
unladen  and  warehoused,  524. 
of  ship  and  its  furniture,  guns,  boats,  tackle,  goods  of  shipowner, 

528. 

for  expense  of  repairing  ship  when,  528. 
wages,  &c.,  of  crew  during  embargo,  539. 

waiting  for  convoy,  540. 
repair  of  ship,  529. 
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AVERAGE,   GENERAL— continued. 

healing  of  disabled  mariners,  541. 
ships  running  foul  of  each  other,  541. 

stranding,  if  voluntary,  for  benefit  of  all  concerned,  and  ship  saved, 
cargo  to  contribute  to  the  damage  done  to  the  ship,  524. 

involuntary,  or  if  ship  lost  by,  whether  cargo  to  contribute,  524. 

difference  of  opinion  among  foreign  jurists  on  this  point,  525. 

conflicting  decisions  by  courts  in  America,  525. 

decision  of  supreme  Court  of  New  York  respecting,  525. 

doctrine  of  English  text  writers,  525. 

reasons  suggested  against  contribution  by  cargo,  when  ship  stranded 
and  lost,  D','"). 

contribution  for,  550. 

consignee  chargeable  for,  if  owner  of  the  goods,  but  not  in  respect  of 
receipt  of  them,  unless  so  stipulated  in  the  bill  of  lading,  554. 

adjustment  of,  550,  551. 

example  of  such  adjustment,  551. 

action  for  and  evidence  in,  553.    . 

defendant  in  action  by  shipowner,  for  not  entitled  to  inspection  of  docu- 
ments from  which  statement  of,  is  drawn  up,  553. 

detention  of  cargo  for,  553. 

bond  for  payment  of,  554. 

Court  of  Equity  will  not  at  suit  of  sufferer  restrain  master  from  parting 
with  goods  of  others,  553. 

agreement  for  payment  of,  553,  ccccix. 

case  of  salvage  on  capture  and  recapture  analogous  to,  552. 

difference  between  the  law  of  foreign  countries  and  of  England  on 
subject  of,  554. 

freight  liable  to  contribute  to,  549. 

of  goods  thrown  overboard,  how  valued,  550. 

on  what  principle,  550. 

to  be  settled  according  to  the  law  and  usage  of  the  country  where  con- 
tract determines,  when,  554 — 6. 


B. 

BALLAST,  held  not  to  be  furniture,  5. 

shipowners  bound  to  find  for  ship,  217. 

merchandise  may  be  carried  as,  6,  217. 

what  articles  may  not,  in  passenger  ships,  cclxix. 
BALLASTAGE,  rates  to  form  Mercantile  Marine  Fund,  cxxvii. 

establishments  for,  to  be  charged  thereon,  cxxvii. 
BANKRUPTCY.— See  Registry  Transfers. 

of  vendor  of  ship,  effect  of,  62. 

of  mortgagor,  61. 

of  part-owner,  after  commencement  of  voyage,  80 — 1. 

interest  of  other  part-owners  not  affected  by,  81 — 6. 

of  shipowner,  effect  of,  in  case  of  mortgage  or  assignment,  32. 

title  of  mortgagees  and  trustees  for  sale  of  ships  liable  formerly  to  le 
defeated  by,  32. 

but  now  protected,  when  mortgage  or  assignment  duly  registered,  32. 

object  and  effect  of  new  enactments  respecting,  32. 

old  and  new  law  on  this  point  compared,  32. 

tradesmen  dealing  with  apparent  owners  should  consult  register  to 
ascertain  the  amount  of  their  beneficial  interest  in  ship,  32. 

suits  by  master  of  ship  against  it  and  owners,  in  case  of  their,  520. 
BARGE.— &w  Lighter. 
BARRATRY,  definition  of,  151). 

not  so  comprehensive  as  in  France,  159. 

not  essential  that  act  should  be  done  by  master  for  his  own  benefit,  or 
with  intent  to  injure  his  owners,  159, 
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BARRATRY— continued. 

but  must  be  against  his  better  judgment,  160. 

against  whom  and  by  whom  may  be  committed,  160. 

instances  of  barratrous  acts,  159. 

offences  within  definition  of,  punishable  by  statute,  160 — 3. 

punishment  for  destroying  ship,  160. 

turning  pirate,  162. 

running  away  with  the  ship,  162. 

voluntarily  yielding  to  pirates,  162. 

not  resisting  pirates,  162. 

BEACONS,  penalty  for  wilfully  running  foul  of,  or  riding  by,  cxxv. 
BEACONAGE.— See  Average. 
BERTHS  of  seamen,  allowance  for,  Ixxxi. 

in  passenger  ships,  ccxlvi. 
BILL  OF  EXCHANGE,  taken  by  master  or  crew  for  wages,  514. 

shipowner  taking  from  consignee  for  freight,  when  confined   to  his 

remedy  upon,  372. 
BILL  OF  HEALTH,  309. 

BILL  OF  LADING,  279. — See  conveyance  of  Goods  in  general  Ships — 
Master. 

what  it  is,  279—283. 

to  be  signed  by  master,  279. 

made  out  by  directions  of  shipper,  279. 

sometimes  two,  sometimes  three  parts  of,  279. 

old  form  of,  279. 

new  form  of,  280. 

warranties  in,  278. 
exceptions  in,  280. 

special  clauses  in  for  demurrage,  &c.,  265 — 280. 

references  in,  to  charter  parties,  effect  of,  265. 

one  bill  of  lading  accomplished,  others  void. 

master  should  not  sign  till  goods  on  board,  281 — 283. 

nor  admit  statements  into,  inconsistent  with  fact,  281. 

consequences  of  so  doing,  281 — 283. 

if  any  dispute  about  quantity  or  contents,  should  be  varied  accordingly, 
299. 

between  shipper  and  shipowner  not  conclusive,  281. 

when  conclusive  between  shipowner  and  third  party,  282. 

and  between  master  and  third  parties,  283. 

to  whom  master  and  owners  responsible  on,  for  loss  or  injury  of  goods,  283. 

right  of  property  and  of  possession  to  be  considered,  283. 

and  whether  conditions  of  consignment  performed,  283 — 292. 

endorsements  of,  281 — 3,  293. 

to  shipper's  order,  endorsed  and  unendorsed,  effect  of,  284. 

when  property  in  goods  vests  in  consignees  named  in,  283-  -293. 

when  not,  283,  289—300. 

when  consignee  may  sue  master  or  shipowner  on,  266,  298. 

duty  of  master  to  retain  goods,  when,  289 — 297. 

cases  of  conditional  consignment  distinguished  fr.om  those  where  pro- 
perty in  goods  vests  in  consignee  at  the  time  of  shipment,  292. 

endorsement  and  transmission  of,  as  security  for  antecedent  advances, 
evidence  of  appropriation  of  specific  goods  to  consignee  at  the  time 
of  shipment,  293. 

when  property  vests  in  consignee  named  in,  at  the  time  of  shipment, 
283—293. 

and  he  may  maintain  action  for  its  loss  or  injury,  283—293. 

when  consignor  cannot  vary  destination  of  consignment,  293,  301,  423. 

when  he  can,  286—293. 

whether  consignee  who  is  only  agent  can  sue  on,  294. 

but  consignor  may  always  sue,  295. 

agent  may  sue  if  contract  in  his  own  name,  296. 

unless  prohibited  by  his  principal,  296. 
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BILL  OF  LADING— continual. 
or  principal  may  sue,  296. 
result  of  cases,  290. 

endorsement  of,  for  valuable  consideration,  432 — 441. 
right  of  assignee  of,  without  fraud,  437. 
cannot  be  defeated  by  consignor,  when,  422. 

otherwise  if  assignee  take  it  from  consignee  in  fraud  of  consignor,  437. 
object  and  nature  of  consignment  and  character  of  consignee  to  be 

attended  to,  286—289. 
effect  of,  between  principal  and  factor,  438. 
Factors'  Acts,  6  Geo.  4,  c.  94;  5  &  6  Viet.  c.  39,  438. 
person  in  possession  of,  to  be  deemed  owner  of  goods  so  far  as  to  give 

validity  to  contract,  438. 
cases  on  construction  of,  443. 

pledge  of,  by  factor,  effect  on  consignor's  right  to  stop  in  transitu,  441. 
consignor's  right  in  equity,  subject  to  right  of  pledgee,  446. 
endorsement  of,  evidence  of  transfer  not  actual  transfer  of  property  in 

goods,  438. 

circumstances  equivalent  to,  438. 
assignment  of,  431,  432. 
if  master  engage  to  deliver  goods  to  agent  of  consignor,  when  liable  for 

not  doing  so,  439. 

to  whom  master  should  deliver  goods,  298. 
should  observe  his  engagement  in  bill  of  lading,  298. 
priority  of  endorsement,  to  be  looked  to  by  him,  439. 
when  master  should  require  indemnity  before  delivery  of  goods,  299, 

439. 

what  amounts  to  a  delivery  pursuant  to  bill  of  lading,  334. 
particular  restrictions  in  endorsement  of,  431. 
master  should  in  prudence  insist  on  all  parts  of  being  returned  to  him 

before  he  allows  goods  to  be  unshipped  at  port  of  loading,  452,  453. 
BILLS  OF  LADING  ACT,  18  &  19  Viet.  c.  Ill,  29T. 
BILL  OF  SALE.— See  Sale— Registry— Transfer. 

ships  or  shares  thereof  must  be  transferred  by,  2,  59,  xxxvii. 

essential  by  maritime  law  to  valid  transfer  of  a  ship,  2. 

contents  of,  59,  xxxvii. 

exempt  from  stamp,  when,  xxiii. 

recital  in,  of  certificate  of  registry  not  required,  59. 

must  be  produced  to  the  registrar  of  port  where  ship  registered,  59, 

xxxvii. 

must  be  entered  in  book  of  registry,  59,  xxxvii. 
produced  upon  registering  ships  dt  novo,  xlii. 
BLOCKADE.— See  Dissolution  of  Contracts. 
of  port  of  departure,  457. 

destination,  458. 
BOARD  OF  TRADE— 

(Ss.)  1.  Its  general  functions  in  relation  to  the  mercantile  marine,  90. 

2.  Local  marine  boards,  91. 

3.  Duties  of  shipping  offices  established  under  its  authority,  92. 
powers  of,  generally,  under  17  &  18  Viet.  c.  104,  90. 

general  superintendence  of,  in  matters  relating  to  merchant  ships  and 

seamen,  90. 

to  prepare  and  sanction  forms  of  books,  instruments,  papers,  &c.,  re- 
quired by  the  Act,  90. 

which  are  to  be  marked  or  sealed,  90. 

and  sold   at  custom-houses  and  shipping  offices,    and  persons 

licensed  to  print  and  sell  them,  90. 
such  documents  sealed  or  signed  by  secretary  or  officer  of  marine 

department  to  be  received  in  evidence,  90. 

consular  and  customs'  officers,  marine  boards  and  shipping  masters  to 
make  such  reports,  returns,  official  log-books,  &c.,  as  board  may 
require,  90. 
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BOARD  OF  TEADE— continued. 

power  of  all  officers  of,  to  require  production  of  documents,  lists  of 
persons  on  board  ship,  official  log-books,  explanations,  &c.,  when 
reason  to  suspect  laws  not  complied  with,  91. 
penalty  for  not  obeying  such  requisition,  91. 
on  refusing  such  explanation,  91. 
may  appoint  inspectors,  91. 

to  report  on  nature  and  cause  of  any  accident  or  damage,  91. 
and  whether  provisions  of  act  or  regulations  made  under  it  have 

been  observed,  91. 
and  whether  hull  and  machinery  of  any  steam  ship  are  in  good 

and  sufficient  order,  91. 
inspectors  empowered  to  go  on  board  and  inspect  ship  and  all 

things  in  it,  91. 

to  summon  all  persons  and  make  inquiries  of  them,  91. 
compel  production  of  papers  and  documents,  91. 
administer  oaths  and  declarations,  91. 
witnesses  so  summoned  to  have  expenses,  and  liable  to  penalties 

for  not  answering,  or  refusing  to  produce  documents,  91. 
authorized  to  establish  marine  boards  at  seaports  of  United  Kingdom, 
91. 

how  marine  boards  constituted,  92. 
shipping  offices  to  be  established  by  them,  92. 

business  of  shipping  offices,  92. 

may  dispense  with  shipping  master's  superintendence,  liii. 
shipping  masters  may  be  removed  by,  lii. 

may  direct  duties  of  shipping  masters  to  be  conducted  at  Custom- 
houses, liii. 

may  take  upon  itself  duties  of  local  marine  boards  in  certain  cases,  li. 
may  cancel  or  suspend  certificates  of  masters  and  mates,  Ixxxiii. 
powers  of,  respecting  lighthouses  under,  cxxi. 
forms    of    ship's  articles    sanctioned    by,    470,  —  See    Appendix    of 

Forms. 
regulations  for  maintaining  discipline  on  board  sanctioned  by,  470, 

Ixxxii,  ccclxii.  * 
power  of,  as  to  wages  and  property  of  deceased  seamen,  497,  Ixx. — See 

Marine  Hoards — Shipping  Offices. 
survey  of  steam  vessels  by  persons  appointed  by,  ci. 
BOAT  (Ship's)  no  part  of  ship  or  of  her  npparel,  4. 

for  sea-going  ships,  xcvii. 

BOATS  under  fifteen  tons,  employed  on  rivers  or  coasts  of  United  King- 
dom, need  not  be  registered,  50. 
for  foreign  steam  vessels,  xcvii. 
no  decked  vessel,  except  steam-tugs  to  proceed  to  sea  without  being 

supplied  with  proper  boats  according  to  tonnage,  xcvii. 
for  passenger  ships,  xcviii. 
BOND,  for  payment  of  average,  554. 
BOTTOM R Y. — See  Hypothecation — Master — Maritime  Lien. 

Contents  of  Chap.  3,  /'art  2. 

Of  the  authority  of  the  master  with  regard  to  repairs  and  other  neces- 
saries furnished  to  the  ship. 

(Ss.)  1.  Of  the  liability  of  owners  of  ship  and  employers  of  master  upon 
his  contracts. — Of  proceedings  against  them  personally,  and 
against  the  ship,  107. 

2.  Of  their  personal  liability  on  his  contracts  for  necessaries,  108. 

3.  Of  charges  on  the  ship  in  specie. — Repairs  done  in  England  not 

privileged  as  in  civil  and  maritime  law. — Lien  of  shipwright, 
116. 

4.  Doctrine  and  jurisdiction  of  Admiralty,  122. 
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BOTTOMRY— continued. 

5.  In   foreign  parts  master   may  hypothecate  his   ship,   but  not 
generally  at  the  residence  of  his   owners. — Of  contracts  by 
bottomry,  125. 
0.  Requisites  to  validity  of  bottomry  securities,  131. 

7.  Must  be  for  relief  of  ship's  necessities,  135. 

8.  Proceedings  in  Admiralty  upon  them,  137. 

9.  If  several  securities  of  this  kind,  last  entitled  to  priority,  138. 

10.  Extent  to  which  freight  may  be  pledged,  141. 

11.  Respondentia,  143. 
by  master,  155,  130. 

by  master  appointed  by  a  charterer,  108. 

distinction  between  and  respondentia,  125,  143. 

nature  of  contract  of,  125 — 127. 

essential  to,  that  lender  incur  the  sea  risk,  and  pledge  take  effect  only 

on  ship's  arrival,  133,  134. 
origin  of,  125. 
does  not  transfer  property  in  ship,  gives  merely  privileged  claim  on, 

128,619. 
money  not  to  be  borrowed  by  master  at  the  residence  of  owners  without 

their  consent,  128. 

what  to  be  considered  for  this  purpose  residence  of  owners,  129. 
in  foreign  countries,  130. 
remedy  of  lender  against  master  or  ship,  130. 
though    maritime    interest    not    stipulated,    owner    not    personally 

responsible  on  instrument  of,  130. 
master  cannot  charge  ship  for  his  own  debt,  135. 
case  in  illustration  of  this  rule,  135. 
but  his  subsequent  misapplication  of  money  advanced  for  the  ship's 

necessities  will  not  deprive  lender  of  the  benefit  of  security  by,  130. 
qiKpre,  whether  lender  on,  be  bound  to  see  to  application  of  money,  130. 
is  not  required  to  consider  the  expediency  of  repairs,  &c.,  130. 
must  ascertain  the  existence  of  an  unprovided  necessity,  136. 
master  must  be  acting  within  scope  of  his  authority,  136. 
given  by  owners,  127. 

on  English  ships  bound  to  the  East  Indies,  126. 
on  foreign  ships  bound  thither,  127. 
BOTTOMRY  BOND.— See  Hypothecation— Maritime  Lien. 

total  loss  within  the  meaning  of,  cannot  happen  if  the  ship,  though 

constructively  a  total  loss  as  a  subject  of  insurance,  exists  in  specie, 

126. 

no  settled  form  of,  132. 
requisites  of,  131 — 137. 

repayment  must  depend  on  safe  arrival  of  ship,  130. 
chose  in  action  not  assignable  at  common  law,  128. 
but  in  Admiralty  negotiable,  128. 

valid,  if  money  originally  advanced  on  credit  of  ship,  131. 
otherwise  not,  131. 

not  bottomry  if  money  payable  in  any  event,  133. 
though  not  at  maritime  interest,  130. 
liability  of  lender  to  sea  risks  must  appear,  133. 
otherwise  maritime  interest  usurious,  and  bond  void,  133. 
will  be  liberally  construed,  133. 
may  be  given  to  consignees  of  cargo,  131. 
by  master  appointed  by  themselves,  when,  131. 
by  the  British  consul,  132. 
by  master  of  British  ship,  in  British  port,  129. 
creatures  of  distress,  as  such,  liberally  considered,  132 — 133. 
by  master  appointed  by  underwriters  after  abandonment  by  owners, 

131.   - 
given  to  charterer,  when  consignee  of  the  ship  at  the  port,  supported, 

132. 
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BOTTOMRY  BOND—  continued. 

given  to  agent  of  owner,  supported,  132. 

when  agent  of  owner  may  take,  132. 

if  bottomry  originally  contemplated,  bond  not  invalidated  by  collateral 
security,  135. 

debtor  of  shipowner  cannot  take,  132. 

must  be  given  by  master  acting  within  scope  of  his  authority  as  such, 
136. 

in  Admiralty,  may  be  good  in  part,  and  bad  in  part,  134. 

when  several  given,  last  in  date  entitled  to  priority,  138. 

proceedings  upon,  in  Admiralty,  137. 

where  master  pledges  ship,  he  pledges  freight  also,  141. 

freight  earned  from  sub-shippers  liable  in  payment  of,    as  against 
charterers  of  ships,  142. 

receipt  of  freight  by  obligee  of,  is  receipt  by  shipowner,  416. 
BRITISH  SEAMEN,  description  of,  98. 

BRITISH  SHIPS,  their  ownership,  measurement,  registry,  xxv. 
BROKER,  passage,  regulations  respecting,  cclxi. 

must  obtain  licence,  cclxi. 

BUILD  AND  EQUIPMENT  of  steam  ships,  c. 
BULLION  contributes  to  general  average,  549. 
BULK  not  to  be  broken  within  four  leagues  of  coast,  until  report  and  entry 

made,  331. 
BUOYS. — See  Steam  Ships — Passenger  Ships — Salvage. 

penalty  for  wilfully  running  foul  of,  removing,  making  fast  to,  or  riding 
by,  cxxv. 

life,  for  passenger  ships,  xcviii. 
BURNING  a  ship,  how  punishable,  161. 
BYE-LAWS  for  regulation  of  pilots. — See  Pilots,  cvii. 

C. 

CABIN  PASSENGER,  authority  of  master  over,  185,  190. 

provisions  for,  189. 

unbecoming  conduct  of,  190. 
CABLES. — See  Salvage — Marine  Stores. 

punishment  for  causing  them  to  be  cut  without  permit,  cxli. 
CAPTAIN  of  Queen's  ship  liable  for  damage  done  by  it,  616. 
CAPTURE,  property  of  ships,  how  acquired  by,  20. 

no  uniform  rule  among  nations  as  to  the  period  when  property  in  ships 
devested  by  capture,  20. 

in  this  country,  legal  sentence  of  condemnation  necessary,  21. 

effect  of  judgment  of  foreign  Court  of  Admiralty  on  freight  and  cargo, 
20,  21. 

condemnation  by  minister  or  consul  of  belligerent  state  in  neutral 
port,  not  valid,  21,  22. 

grounds  of  invalidity,  21,  22. 

but  ship  lying  in  neutral  port  may  be  condemned  in  country  of  captors, 
22. 

ship  lying  in  ports  of  allies  of  captors  may  be  condemned  there,  or  in 
country  of  captors,  22,  23. 

title  of  captor  relates  to  time  of  capture,  24. 

salvage  upon  recapture,  552,  588. 

of  property  of  allies,  592. 

seizure  and  sale  of  ship  by  neutral  does  not  change  property,  23. 

capture  by  pirates,  property  not  changed,  23. 

African  states  not  considered  pirates,  24. 

capture  and  ransom,  387. 
CAPTURED  GOODS,  freight  of,  362,  414. 
CAPTURED  SHIPS,  registry  of,  xxxiii. 
CARGO. — See  Bill  of  Lading — Master — Freight — Stoppage  in  transitu. 

lading  of,  306. 
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CARGO.— continual 

duty  of  owners  as  to  receipt  and  care  of,  306,  307,  308. 

duty  and  liability  of  master  as  to,  306,  307. 

removal  of,  into  another  ship,  323. 

hypothecation  and  sale  of,  by  the  master,  323,  324. 

proper  when  necessary  to  enable  him  to  convey  it,  or  part  of  it,  to 
its  destination,  140,  324. 

general  average  on  account  of  sale  of,  when  admissible,  538. 

delivery  of,  332,  335. 

delay  in  lading  or  unlading  of,  its  effect  on  demurrage,  266 — 273, 
276,  332. 

detainer  of,  for  freight,  &c.,  237,  258. 

merchant  charterer  answerable  for  freight  of,  though  not  detained  for 
freight  by  master,  370. 

detainer  of,  for  salvage,  558. 

hypothecation  of,  by  the  master,  323,  324. 

lien  on,  for  what,  238. 
CARGO  BOOK,  311. 

CARRYING  DANGEROUS  GOODS,  provisions  respecting  the,  cvi. 
CASUALTIES.— See  Wreck  and  Salvage. 
CERTIFICATE— See  Master— Pilotage. 

of  competency  of  master  under  17  &  18  Viet.  c.  104,  93 — 96. 

of  service  under  same,  93 — 95. 

production  of,  to  officers  of  customs,  96. 

of  fitness  to  pilot  vessels  to  be  granted  by  pilotage  authorities,  178. 
sea-going  certificate  of  steam  vessel,  ciii. 

number  of  passengers  limited  by,  ciii. 

cancelled  for  fraud  or  error,  ciii. 

of  shipping  master  or  customs'  officer  that  ship's  articles  produced  to 

him,  Ixi. 

CERTIFICATES  OF  MORTGAGE  AND  SALE.— &*  Registry,  xl. 
CERTIFICATE  OF  REGISTRY.— See  Registry,  xxxiv. 

form  of,  clxiv. 

what  is  to  be  specified  therein,  56. 

how  obtained,  56. 

declaration  required  when  ship  owned  by  a  corporate  body,  xxxiii. 

by  what  officers  to  be  granted,  56 — 58. 

change  of  owners  to  be  endorsed  on,  xxxiv. 

change  of  master  to  be  endorsed  on,  xxxv. 

power  to  grant  new,  xxxv. 

provision  in  case  of  loss,  &c.,  of,  xxxv. 

provisional,  when  to  be  delivered  up,  xxxv. 

custody  of,  delivery  of  may  be  required,  penalty  for  detention  of,  xxxv. 

mode  of  proceeding  if  party  detaining  abscond,  xxxvi. 

penalty  for  using  improper,  xxxvi. 

of  ship  lost  or  ceasing  to  be  British  to  be  delivered  up,  xxxvi. 

provisional  for  ship  vesting  in  British  owners  at  foreign  port,  xxxvi. 

made  evidence  of  the  matters  recited  in,  by  16  &  17  Viet.  c.  104, 

xlviii. 
CHARTERER  OF  SHIP,  when  to  be  considered  asowner,  34— 46,241— 252. 

when  liable  as  such,  28,  34—46. 
CHARTER-PARTY,   CONTRACT  OF  AFFREIGHTMENT  BY,  195. 

Contents  of  Chapter  1,  Part  4. 

(Ss.)  1.  Of  the  instrument  of  contract  by  charty-party,  196. 

2.  Of  the  usual   contents  thereof. — Stipulations   as  to   voyage, 

freight,  burthen  of  ship,  &c.,  200. 

3.  Of  stipulations  as  to  time  for  providing  and  receiving  cargo, 

204. 

4.  Construction  of  charter-parties,  205. 

5.  Of  covenants  in  charter-parties. — Conditions  precedent,  221. 
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CHARTER-PARTY,    CONTRACT     OF     AFFREIGHTMENT     BY— 
continued. 

6.  Evidence  of  usage  of  trade,  when  admitted  in  their  interpre- 
tation, 231. 

7.  Bills  of  lading  for  goods  shipped  under  charter-party,  235. 
definition  of,  100,  195. 

etymology  of,  195. 

by  whom  to  be  executed,  196. 

execution  of  by  master  and  agents,  196 — 200, 

remedies  on,  against  persons  executing  it,  196—200. 

form  of,  200 

may  be  obligatory  on  one  party,  optional  on  the  other,  224. 

usual  contents  of,  200—203. 

charterer  may  load  ship  with  his  own  goods,  or  take  in  goods  of  others, 
or  underlet,  201. 

clauses  of  demurrage  in,  203. 

actions  upon,  196,  197. 

made  by  master,  how  binding  on  the  owners,  100,  107,  196. 

commencement  of  the  operation  of,  205. 

effect  of  penal  clause  in,  238,  239. 

damages  may  be  recovered  beyond  it,  238. 

but  not  more  than  actually  sustained,  238. 

clause  binding  the  cargo  inoperative,  238. 

shipowner's  lien  on  goods  for  freight  under,  237—260. 

on  what  principle  founded,  237. 

extent  of  lien  in  case  of  chartered  ships  limited  by  bill  of  Jading,  238. 

charterer  owner  pro  tempore,  when,  28,  34 — 46,  241 — 252. 

cases  thereon,  241 — 252. 

rule  of  construction  deducible  from,  45,  46. 

lieu  by  express  contract,  258. 

when  lost  or  waived,  332,  333. 

construction  of,  205. 

must  be  liberal,  205. 

but  not  inconsistent  with  obvious  meaning  of  words,  215. 

cases  in  illustration  of,  215. 

construed  according  to  the  usage  of  trade  in  general,  and  of  particular 
trade  to  which  they  relate,  231. 

cases  in  illustration  of,  231 — 235. 

when  particular  covenants  are  independent,  or  conditions  precedent, 
general  rule,  224. 

cases  in  illustration  of,  224,  230. 

mode  of  estimating  freight  when  assorted  cargo  shipped,  212 — 218. 

under  seal,  cannot  be  released  by  agreement  not  under  seal,  198. 

dissolution  of  contracts  of,  452. 
by  consent  of  parties,  452. 
dispensation  of  conditions  in,  464. 

dissolution  by  war,  453,  404. 

by  prohibition  to  export,  453. 

by  blockade  of  port  of  destination,  458. 

not  dissolved  by  embargo  or  temporary  restraint,  455. 

or  delay  from  natural  impediments  to  navigation,  339. 
or  by  blockade  of  port  of  departure,  457. 
CINQUE  PORTS,  salvage  therein,  587.—  See  Pilots. 
CLEARANCE  of  passenger  ships,  ccxliv. 

penalty  for  obtaining,  if  ship  not  properly  stored,  ccli. 

of  steam  vessels  carrying  passengers,  ccxliii,  ccxlv. 
CLEARANCES  OF  SHIP,  in.  what  they  consist,  310. 

regulations  of  Customs'  Act  respecting,  310. 

as  to  clearing  outwards,  310  ;  inwards,  331. 

COAST   GUARD,  remuneration  for  service  of,  in  case  of  wreck,  cc. 
COASTING  TRADE,  admission  of  foreign  ships  to,  ccxxv. 

ships  employed  in,  by  whom  formerly  to  be  navigated,  98. 
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COASTING   TRADE— continued. 

hiring1  of  seamen  employed  in,  Ivii. 
COCKET,  what,  311.— See  Clearances. 
COLLISION.— See  Maritime  Lien. 

Contents  of  Chap.  3,  Part  6. 

(Ss.)  1.  Of  the  civil  and  maritime  law  respecting  it,  59(5. 

x'.  Law  and  practice  of  Court  of  Admiralty  ;  causes  of  collision,  598. 

3.  Trinity  House  order  of  30th  October. "is  40,  (504. 

4.  Provisions  of  the  Merchant  Shipping  Act,  1*54,  GOG. 

5.  Provisions  of  the  Merchant   Shipping  Act  Amendment  Act, 

lsr,-,>,  GiO. 

6.  French  regulations  for  prevention  of,  613. 

7.  Law  of  England,  miscellaneous  cases,  G14. 
collisions  between  steamers  to  be  entered  in  official  log,  cvi. 

master  responsible  to  shipowner  and  merchant  in  case  of  negligent  or 

wilful,  5D6. 

rule  of  Roman  law  respecting,  597. 

by  maritime  law,  where  neither  vessel  or  both  to  blame,  or  where  blame 
cannot  be  discovered,  damage  to  be  borne  equally  by  both  parties,  597. 
thatis  by  equal  division,  and  not  relatively  to  value  of  ships  colliding,  597. 
reasons  of  Valin  for,  GOO. 
rule  of  old  and  modern  French  law,  597,  C.L3. 
rule  of  maritime  law,  where  both  vessels  to  blame,  adopted  by  English 

Court  of  Admiralty,  598. 
eases  in  illustration  of,  598 — 599. 
justice  of  rule  questioned,  599. 
policy  of,  maintained,  GOO. 
remedies  for  injury  by  collision,  600. 
remedies  in  Court  of  Admiralty,  GOO. 
causes  of  collision,  what,  G01. 

are,  comnntnis  juris,  GIG. 
nature  of  proceedings  in,  601. 
evidence  by  written  depositions,  602. 

judge  assisted  by  elders  of  Trinity  House,  in  what  manner,  G02. 
rules  of  the  sea,  603. 

orders  of  Trinity  House  Corporation,  G05. 
rules  as  to  ships  meeting  each  other,  605,  613. 
rules  for  steamers  in  narrow  channels,  607. 
if  collision  happens  through  breach  of  rule,  owners  not  entitled  to 

recover,  607. 
breaches  of  such  rules  to  be  deemed  occasioned  by  wilful  default  of 

master  or  person  in  charge,  unless  contrary  shown,  60S. 
application  of  rules  exemplified  by  decided  cases,  605. 
Admiralty  notice  as  to  lights,  607. 
effect  of  Pilot  Acts  on  liability  of  owners,  masters,  and  pilots  for,  182,  C16. 

officers  of  Queen's  ships,  6 1  (5. 
rules  of  the  sea  in  France,  613. 

law  of  England,  both  vessels  to  blame,  each  party  bears  his  own  loss,  G14. 
so  if  neither  to  blame,  541,  50s. 

plaintiff  who  proves  that  defendant  was  in  fault,  and  no  want  of  ordinary 
care  on  his  own  part  contributing  to,  may  recover  compensation,  614. 
what  circumstances  to  be  considered  in  determining  this,  611. 
no  inflexible  rule  of  the  sea  dispensing  with  exercise  of  ordinary  caution, 

614. 

regulations  for  the  prevention  of,  605 — 611. 
in  Admiralty,  where  both  vessels  to  blame,  value  of  cargo  to  be  included 

in  estimate  on  which  equal  division  made,  615. 
not  so  by  maritime  law,  according  to  Valin,  615. 
nor  by  common  law,  615. 
but  merchant  may  recover  against  owners  of  vessel  in  fault,  615. 
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COLLISION— continued. 

in  case  of  accident,  collision  a  peril  of  the  sea,  within  exception  of 
charter-party,  61(5. 

foreign  ship  doing  damage  may  he  arrested  by  order  of  judge  until 
security  given,  123. 

liability  of  owners  for,  limited  to  value  of  ship  and  freight,  616. 

whether  owner  or  charterer  liable  in  case  of,  43. 

when  vessel  under  charge  of  licensed  pilot,  182. 

priority  in  Admiralty  of  lien  for  damage  by,  621. 
COLONIAL  VOYAGES  defined,  cclxviii. 

what  provisions  of  Passengers  Act,  1855,  to  apply  to,  cclxviii. 
COLONIAL  LIGHTHOUSES,  cxcviii. 
COMMON   CARRIERS,  liability  of  shipowners  as,  304,  337. 
COMPULSORY   PILOTAGE,  cxii. 

COMPUTATION  OF   VOYAGES  FOR  PASSENGER  SHIPS,  ccxlix. 
CONDEMNATION, 

of  ships  unfit  for  service  by  courts  abroad,  18. 

no  such  jurisdiction  known  to  law  of  England,  18. 

of  captured  ships,  20. 

of  prizes,  and  of  ships  that  have  violated  the  laws  for  prevention  of 
the  slave-trade,  official  copy  thereof  to  be  produced  at  the  time  of 
registry,  54. 

CONDITION,  precedent,  what  shall  be  and  what  not,  221,  224. 
CONFLICT   OF  LAWS,  xcvii. 

CONSIGNOR.— See  Bill  of  Lading— Conveyance  of  Goods  in  General  Ship- 
Stoppage  in  Transitu. 

by  what  act  his  right  to  stop  in  transitn  may  be  taken  away  before  the 
end  of  the  transit,  431. 

statutes  thereon,  427,  442. 

when  property  in  goods  passes  from,  to  consignee,  284,  298. 

when  not,  289. 

object  and  nature  of  consignment  and  character  of  consignee  to  be 
attended  to,  286. 

when  entitled  to  sue  on  bill  of  lading,  283,  298. 

cases  of  conditional  consignment  by,  283,  292. 

endorsement  and  transmission  of  bill  of  lading,  284. 

when  he  cannot  alter  destination  of  consignment,  286,  298,  428. 

stoppage  in  transitu,  by,  417. 
CONSTRUCTIVE   ASSISTANCE, 

in  cases  of  salvage,  574 — 577. 
CONTENT,  what,  311. 
CONTRABAND   GOODS, 

must  not  be  taken  in  by  master,  308. 

nor  shipped  by  merchant,  359. 

freight  not  payable  to  a  neutral  vessel  in  respect  of,  415. 
CONTRACT, 

what  words  amount  to,  in  bills  of  lading,  &c.,  264 — 265. 

by  charter-party,  when  it  may  be  broken  off,  204. 
consequences  of  doing  so,  204. 
reciprocal,  224. 
reciprocal,  but  may  be  obligatory    on    one    party. 

optional  on  the  other,  224. 
CONTRIBUTION.— &tf  Average  General 

of  part-owners  towards  expenses  of  ship,  80. 
CONVEYANCE  of  goods  in  generalship,  277.— See  Bill  of 'Lading— Master. 

Contents  of  Chap.  4,  Part  4. 

(Ss.)  1.  The  usual  mode  of  entering  into  this  contract,  277. 

2.  Of  bills  of  lading,— their  form,  signature,  and  effect,  279. 

3.  To  whom  the  master  and  owners  are  responsible  on  bills  of 

lading, — cases  of  conditional  consignment,  the  condition  being 
unperformed,  considered,  283. 
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CONVEYANCE— continued. 

4.  Cases  of  conditional  consignment,  the  condition  having  been 

performed,  •-'.) -I. 

5.  Of  the   effect  of  bills   of  lading  transmitted   as   security  for 

advances,  or  to  indemnify  against  acceptances,  293. 
C.  Of  actions  by  consignees,  being  only  agents  of  the  owners  of 
goods,  294. 

7.  Remarks  on  cases  cited,  298. 

8.  Description  of  goods  in  bills  of  lading,  299. 

9.  Admiralty  cases ;  consignors'  or  enemies  property,  300. 
CONVOY, 

meaning  of,  312 — 320. 

general  average  in  respect  of,  540. 

former  statutes  relative  thereto,  310. 

constructions  put  on  warranties  to  sail  with,  317. 

ships  not  to  sail  without,  310. 

what  is  a  sailing  with,  312. 

what  is  not,  314. 

•warranty  to  sail  with,  312 

when  bill  of  lading  amounts  to  such  a  warranty,  277 — 278. 
how  complied  with,  314 — 15. 
covenant  to  sail  with  first,  222. 

owners  answerable  for  a  breach  of  contract  to  sail  with,  312. 
bond  to  be  taken  by  officers  of  customs  for  sailing  with,  317. 
penalty  on  master  for  not  sailing  with,  316. 
for  departing  from,  316. 
CORDAGE,  bought  specifically  for  ship  in  course  of  building,  passes  with 

it.  5. 

COUNTERMAND.— See  Stoppage  in  Transitu,  of  delivery,  417. 
COURT   OF   CHANCERY, 

if  amount  of  part-owner's  shares  in  dispute  will  rest-rain  sailing  of  ship 

till  ascertained,  77. 

but  application  must  be  made  as  quickly  as  possible,  77. 
remedy  in,  for  part-owners  to  obtain  adjustment  of  ship's  accounts,  85. 
CREW.— See  Seamen. 

CRIMES,  committed  on  the  high  seas  and  abroad,  xc. 
CUSTOMS, 

officers  of,  may  be  appointed  receivers  of  wreck,  581. 

duties  of,  when  receiver  absent,  in  cases  of  wreck,  cxxxii. 
act  for  general  regulation,  provisions  of,  respecting  clearance  of  ships 

and  entry  inwards  and  outwards  of  goods,  310,  330. 
effect  on  contract  of  carriage,  of  seizure  of  goods  by,  337. 
effect  on  claim  for  demurrage  of  detention  by,  271. 
officers  of,  their  duties  in  clearance  of  ships,  310,  330. 

authority  of,  to  board  ships  on  arrival,  and  remain  till  goods 

delivered,  330—1. 
masters  to  provide  accommodation  for,  331. 


D. 

DAMAGE  done  to  cargo,  effect  of,  on  freight,  379. 
DAMAGES, 

may  exceed  penalty,  238,  268. 

for  not  loading  ship,  how  estimated,  212,  220. 

in  cases  of  collision,  507. 

DAMAGING  ship  or  stores,  punishment  of  seamen  for,  158,  Ixxv. 
DANGERS  of  seas  and  navigation  and  of  "  roads,"  280,  339. 
DECK  CARGO, 

general  average  in  respect  of,  5  L2. 

practice,  laws  and  ordinances  of  foreign  states  in  respect  of  average  on 
jettison  of,  521. 
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DECK  CARGO— continued. 

timber  may  not  be  carried  as,  except  stores,  or  spars  for  ship's  use,  or 

temporarily,  544. 

regulations  of  18  &  19  Viet.  c.  1 19,  respecting,  in  passenger  ships,  ccxlix. 
DECKS, 

on  what,  passengers  may  be  carried,  ccxliv. 

of  passenger  ships  must  be  constructed  to  satisfaction  of  emigration 

officers,  ccxlvi. 

space  to  be  allowed  between,  ccxlvi. 
DELIVERY    ORDER,   effect  of  transfer  of,  on  right  to  stop  goods  in 

transitu,  429. 
DELIVERY, 

of  ship  to  vendee,  24. 
or  muniments  of  title  to,  25. 
in  case  of  sale  of  a  share,  25. 
DAY,  definition  of,  as  to  demurrage,  266. 
DEAD   FREIGHT,  239. 

DEATH   OF  SEAMEN,  effect  thereof  as  to  wages,  483. 
DECLARATION.— &*?  Registry. 

to  be  made  on  registering  ships,  53. 
of  prize  ships,  53. 

of  ships  condemned  for  breach  of  laws  for  prevention  of  slave-trade,  53. 
of  ships  owned  by  corporate  bodies,  53. 
joint-owners  to  be  considered  as  one  person,  xxxii. 
on  loss  of  certificate  of  registry,  xxxv. 
punishment  for  false,  under  17  &  18  Viet.  c.  104,  xlvii. 
form  of,  for  body  corporate  as  transferee,  clxix. 
by  individual  owner,  clxvii. 

owner  on  transmission,  clxxi. 
on  transmission  by  bankruptcy,  marriage,  will,  or  intestacy, 

xxxvii. 

by  mortgagee  on  transmission,  clxxv. 
DEEDS,  by  whom  to  be  executed,  196. 

from  what  time  they  take  effect,  205. 
DELAY. — See  Demurrage. 

in  commencement  of  voyage,  204,  206,  209,  222. 
in  unloading  ship,  its  effects  on  demurrage,  206—  276. 
DEMISE  OF  SHIP, 

when  charter-party  construed  as,  37,  242,  258. 
when  not,  243,  247. 
consequences  of,  37,  45. 
DEMURRAGE. 

Contents  of  Chap.  3,  part  4. 
(Ss.)  1.  What  it  is,  264. 

2.  How  to  be  computed,  266. 

3.  Construction  of  stipulations  respecting  it,  268. 

4.  How  regulated  by  usage  in  the  absence  of  express  stipulations, 

273. 

5.  When  it  ceases,  274. 

6.  Remarks  on  cases  relating  to  it,  275. 
definition  of,  264. 

certain  number  of  days  allowed  in  charter-parties  for  loading  and  un- 
loading, and  usually  a  further  specified  time,  264. 

if  merchant  detain  ship  beyond  two  designated  periods,  he  is  liable  to 
action  for,  264. 

words  to  the  same  effect  usually  introduced  in  bills  of  lading,  264. 

contract  expressed  therein  adopted  by  and  binding  on  consignee,  who 
claims  and  obtains  goods  under  bill  of  lading,  264. 

when  such  words  not  introduced,  master  cannot  maintain  action  against 
consignee  on  bill  of  lading  for,  265. 

unless  a  contract  to  pay  it  can  be  implied  from  words  of  reference  to 
charter-party  by  which  demurrage  payable,  265. 
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DEMUR  R  AGE .— con  tin  tied. 

"days"  in  clause  of  demurrage  in  port  of  London  mean  working  days, 

and  do  not  include  Sundays  or  holidays,  -.'(jr.. 
better  to  mention  working  or  running  days,  200. 

days  reckoned,  unless  otherwise  expressed,  from  ship's  arrival  at  usual 
dock  or  place  of  discharge  in  the  port,  and  not  at  the  port  or  at  the 
ship's  herth,  '.20(5. 

hut  this  may  he  varied  hy  express  stipulation,  200. 
when  destination  of  ship  changed,  200. 

may  be  in  the  alternative,  or  according  to  circumstances,  200. 
stipulated  rate  of  demurrage  usual  measure  of  damages  for  ship's  deten- 
tion, 268. 

but  not  absolute  or  necessary  measure,  208. 
more  or  less,  as  justice  may  require,  208. 

when  time  thus  ascertained  and  limited,  merchant  liable  for  default,  2G8. 
if  author  of  delay,  expense  must  fall  on  him,  208. 
cases  in  illustration  of  this  rule,  200. 
even  when  delay  inevitable,  271. 

he  might  have  protected  himself  by  express  stipulation,  273. 
or  bound  himself  by  terms  less  stringent,  273. 
if  he  have  not,  law  will  enforce  his  contract,  273. 
instances  of  unavailable  excuses,  272. 

of  delays  occasioned  by  the  fault  of  the  master  or  ship-owner,  272. 
engagement  to  unload,  within  "  usual  and  customary  time"  of  particular 

trade  or  port,  how  construed,  273. 

no  demurrage  in  case  of  hostile  occupation  of  destined  port,  272. 
demurrage   stipulated  while  waiting  for  convoy  ceases  when  convoy 

ready  to  sail,  274. 

while  waiting  for  cargo  ceases  when  ship  fully  laden,  274. 
if  ship  has  once  set  sail  and  is  driven  back,  claim  of  dcmuirjge  not 

revived,  2-74. 

delays  without  fault  cf  merchant  opinion  of  Lord  Tenterdcn  respecting, 
275. 

by  prohibition  of  foreign  government  to  export  stipulated  cargo,  271. 
by  frost,  271. 

by  crowded  docks,  273,  274. 
by  Custom-house  restraints,  27 1. 
when  merchant  cannot  be  said  to  detain  a  vessel,  2~5. 
what  time  allowed  to  unload,  if  goods  inaccessible  during  stipulated 

days,  275. 
cases  thereon,  270. 
damages  in  the  nature  of,  204. 
parties  liable  to  pay  it,  203,  208. 
no  lien  for,  239,  204. 
DENIZENS  may  own  British  ships,  50. 
DERELICT,  what  salvage  allowed  in  cases  of,  558. 
DESCRIPTION  AND  OWNERSHIP  OF  BRITISH  SHIPS,  xxv. 
DESERTION  OF  SEAMEN,  what  acts  amount  to,  152.     See  Seamen. 
punishment  for,  158. 
forfeiture  of  wages  by,  154,  503. 

entering  into  the  Queen's  service  is  not  desertion,  157,  4^2,  Ixxvi. 
seamen  imprisoned  for,  may  be  sent  on  board  before   termination  of 

sentence,  150,  Ixxxvi. 

provisions  of  17  &  18  Viet.  c.  101,  for  checking,  Ixxxiv. 
DESTROYING  a  ship,  how  punished,  158,  100. 

where  offenders  may  be  tried. 

DESTINATION  of  ship,  when  lay  days  begin  on  change  of,  10^. 
DEVIATION.— See  Duties  of  Muster  and  Owners. 

what  is.  what  not,  811),  320. 

DIAMON  I  is,  ftc.,  quality  and  value  of  to  be  expressed  in  bill  of  lading,  ill  I. 
DIETARY  SCALE,  on  board  passenger  ships,  cclii. 
variation  by  emigration  commissioners,  ccliii. 

2 


ccccxxviii.  Index. 

DISCHARGE  AND  PAYMENT  OF  WAGES.— See  Seamen. 
DISCIPLINE,  provisions  for  maintaining,  Ixxxii,  ccclxii. 
DISOBEDIENCE,  offence  of,  by  seamen,  152.     See  Seamen. 
DISSOLUTION  OF  CONTRACTS. 

Contents  of  Chap.  11,  Part  4. 
(Ss.)  1.  Of  dissolution  by  mutual  consent,  452. 

2.  By  events  rendering  the  performance  of  the  contract  illegal — of 

war  and  embargoes,  453. 

3.  Of  blockade  of  the  port  of  departure,  457. 

4.  Of  blockade  of  the  port  of  destination,  458. 

5.  Recent  decisions,  464. 

master  not  bound  to  redeliver  goods  for  which  he  has  signed  bills  of 

lading  unless  indemnified  against  them  and  freight  paid,  452. 
for  carriage  of  goods  by  act  of  the  parties,  452. 
war,  453. 

meaning  of  in  charter-party,  404. 
trading  with  enemy,  453,  464. 
prohibition  to  export,  454. 
embargo,  455. 

blockade  of  port  of  departure  does  not  dissolve  contract,  but  only  sus- 
pends its  performance,  457. 
notification,  effect  of,  457. 

binding  on  subjects  of  state  to  which  addressed,  457. 
reasonable  evidence  of  knowledge  by  subjects  of  other  states,  when,  457. 
of  port  of  destination  dissolves  contracts,  458. 
if  real  and  effective,  458. 
blockades  relaxed  by  belligerents    inter  se,    relaxed   or  null   as  to 

neutrals,  459. 

but  voyage  not  illegal,  if  no  intention  to  break,  459. 
not  dissolved  if  parties  knew  of  blockade  when  contract  entered  into, 

459. 
cases  thereon  in  American  Courts,  457. 

in  Admiralty,  King's  Bench,  and  Common  Pleas,  465. 
DOCKS,  demurrage  while  waiting  in,  269. 

lien  for  goods  in,  332. 

DUNNAGE  must  be  provided  by  master,  307. 
DUTIES  OF  MASTERS  AND  OWNERS.—^  Master. 

Contents  of  Chap.  5,  Part  4. 

(Ss.)   1.  Of  the  preparation  for  the  voyage,  302. 

2.  Of  the  commencement  of  the  voyage,  310. 

3.  Of  the  course  of  the  voyage,  320. 

4.  The  master's  duty  as  respects  the  cargo  in  the  course  of  the 

voyage,  323. 

5.  Of  the  completion  of  the  voyage,  330. 
of  masters  and  owners,  302. 
preparation  for  the  voyage,  302. 

responsibility  of  master  commences  with  receipt  of  goods,  when  re- 
ceived on  beach  or  quay,  or  boat  sent  for  them,  306. 

responsibility  of  wharfinger  ceases  on  delivery  by  him  to  mate  on  the 
wharf,  306. 

not  to  take  more  goods  than  ship  can  well  carry,  308. 

to  provide  a  staunch  ship,  302. 

merchant  suffering  damage  from  insufficiency  of  ship  entitled  to  recom- 
pence,  303. 

no  warranty  of  ship's  seaworthiness  in  contract  with  seamen,  302. 

insure  against  all  perils  not  within  the  exceptions,  304. 

warranty  of  seaworthiness  implied  by  law,  305. 

ship  not  seaworthy  without  competent  master,  305. 

or  without  competent  crew,  and  some  one  capable  of  taking  master's 
place  in  case  of  illness,  305. 
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DUTIES  OF  MASTERS  AND  OWNERS— continued. 
master  must  take  pilot  where  required,  30G. 
taking  goods  on  board,  300. 
stowage  of  goods,  307. 
not  to  be  stowed  upon  deck  without  the  consent  of  the  owner  of  them, 

542—4. 

unless  according  to  usage  of  trade,  542 — 4. 
ship's  papers,  308. 
no  false  ones,  309. 
or  unauthorized  colours,  309. 
master  must  wait  stipulated  lay  days,  310,  33^. 
as  to  commencement  of  voyage,  310. 
clearances  of  ship,  310. 
warranty  to  sail  with  convoy,  312. 
what  amounts  to  compliance  with,  313 — 315. 
whatnot,  314,  315. 
as  to  course  of  voyage,  320. 
must  pursue  direct  course,  320. 
when  deviation  excused,  320. 

owner  responsible  for  loss  of  goods  during  unjustified  deviation,  321 
no  deviation  to  take  in  additional  cargo  during  unavoidable  delay,  "~i-i. 
transshipment,  when  proper,  323. 
sale,  when  proper,  324 — 330. 
hypothecation  of  cargo,  324. 
must  take  care  of  cargo,  329. 
completion  of  voyage,  330. 

must  take  care  that  ship  is  properly  moored  or  anchored,  330. 
responsible  if  goods  stolen  by  persons  on  board  the  ship,  329. 
or  lost  by  sailing  in  fair  weather  upon  rocks  or  shallows,  320. 
must  report  ship  and  crew,  330. 
must  not  break  bulk,  when,  331. 
must  deliver  bill  of  lading  to  collector  or  comptroller  of  customs  when 

required,  331. 

must  deliver  cargo  to  consignees  without  delay,  3;>2. 
has  no  right  to  detain  them  for  wharfage  if  desired  to  deliver  them  over 

the  ship's  side,  332. 

must  watch  them  in  lighter  till  it  is  fully  laden,  3:35. 
delivery  pursuant  to  bill  of  lading,  what  is,  334. 

at  the  port  of  London  to or  his  assigns,  334. 

what  not,  334. 

protests,  duty  of  master  respecting,  :W">. 
occasions  of  making  them,  330. 
DRUNKENNESS, 

offence  of,  in  seamen,  157. 
of  master,  158. 
of  pilot,  183,  cxv. 


E. 

EAST  INDIAN  ships,  saving  of,  3  &  4  Viet.  c.  50,  relating  to,  ccxxvii. 
KAST  INDIES  AND  COLONIES, 

provisions  of  17  &  18  Viet.  c.  104,  as  applied  by  East  Tnui;m  and  colo- 
nial governments,  may  be  enforced  throughout  the  Empire,  xcvii. 
EAST  INDIA  and  Colonial  Acts  to  be  subject  to  disallowance,  and  require 

sanction  as  in  other  cases,  xcvii. 

EAST  INDIA  COMPANY,  their  charter-parties,  240. 
ships  employed  in  observations,  359. 

in  military  expeditions,  359. 

detained  by  them  in  India  till  unfit  for  service,  359. 
by  what  officers  ships  belonging  to  are  to  be  registered,  xxxi,  ocxxviii. 
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EAST  INDIA  COMPANY— continued. 

registration  of  Indian-built  ships,  ccxxviii. 

power  to  adopt  provisions  of  Passengers  Act  within  territories  of,  192. 
EFFECTS  of  deceased  seamen. — See  Wages. 
EMBARGO,  general  average  in  respect  of,  539. 

when  it  puts  an  end  to  contracts  for  carriage  of  goods,  453,  456. 

effect  thereof  as  to  wages,  481,  500. 
E MBEZZ  LEME NT.—- See  Seamen— Master. 

of  goods  by  master,  shipowners  not  liable  for,  unless  ship  employed  in 

carrying  for  hire,  104. 

by  manners,  master  and  owners  chargeable  for,  351. 
owners  not  chargeable  for  beyond  the  value  of  ship  and 
freight,  348,  351. 

of  cargo  or  stores  by  mariners,  effect  thereof  upon  their  wages,  Ixxxv. 
EM  IGRATION  runners,  cclxiii.— See  Passage  Broker. 
ENDORSEMENT.—tf*?  Indorsement. 
ENGAGEMENT  of  seamen,  Ivii.— See  Seamen. 
ENTRY  of  goods  inwards,  330. 

outwards,  310. 

ERASURES  in  agreements  with  seamen  must  be  attested,  Ixi. 
EVIDENCE,  xxxiii.— See  Registry. 

proof  of  ownership,  24. 

of  necessity  of  repairs,  116. 

of  agreement  with  seamen,  Ixii. 

of  negligence  by  pilot,  181. 
EXAMINATION 

of  masters  of  foreign-going  and  home-trade  passenger  ships,  94. 

of  pilots,  178. 

EXAMINATIONS  and  certificates  of  masters  and  mates,  liii. 
EXECUTORS,  property  in  ship  vests  in,  without  registration,  59. 
EXERCITOR  NAVIS,  36,  101,  108. 

F. 

FACTORS'  ACTS,  441. 
FACTOR.—  See  Stoppage  in  Tramitu. 

formerly  could  not  pledge  bill  of  lading,  441. 

law  altered  by  6  Geo.  4,  c.  94,  and  5  &  6  Viet.  c.  39,  442—447. 

persons  in  possession  of  symbols  of  property  to  be  deemed  true  owners 
thereof,  for  the  purpose  of  pledge  or  deposit  thereof,  442. 

goods  entrusted  to,  contracts  respecting  them,  442. 

fraudulent  conduct  of,  how  punished,  note  (c.),  443. 

what  documents  may  be  pledged  by,  445. 

exchanges  of  securities  protected,  448. 
FALSE  LIGHTS,  prevention  of,  cxxvi. 
FARES. — See  Passenger  Steamers. 

provisions  to  prevent  evasion  of,  in  steamers,  193. 
FIRE  on  ship-board,  owners  not  answerable  for,  343. 

offence  of  setting  fire  to  ships,  160. 

not  occasioned  by  lightning,  not  within  exception  of  acts  of  God,  343. 

precautions  to  prevent,  in  steam  vessels,  c. 
FISHERY,  ships  employed  in,  what,  need  not  be  registered,  50. 
FISHERY,  GREENLAND,  fishing  stores  of  ship  employed  in,  to  be  valued 

as  part  of  the  ship,  5,  354. 

FISHING  TACKLE,  whether  included  under  the  words  ship  s  furniture,  5. 
FOG  SIGNALS  and  lights,  xcviii. 
FOREIGN-BUILT  ships  owned  by  British  subjects,  53. 
FOREIGNERS— See  Transfers  and  Transmissions. 

not  to  be  interested  in  British  ships  unless  naturalized,  50. 

application  of,  to  Court  of  Chancery,  to  compel  sale  of  ship  to  which 

entitled  by  transmission,  59. 
FOREIGN  COUNTRY,  what,  129. 
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FOREIGN  SEAMEN,  employment  of,  98. 

suits  by,  for  wages,  512. 
FOREIGN  VESSELS, 

registry  of,  when  bought  by  British  subject,  58,  xxxvi. 

when  they  must  employ  a  pilot,  184. 

power  to  arrest  and  obtain  security  for  injuries  done  by,  123. 

liability  of,  in  Admiralty,  for  collision,  010. 

employed  in   coasting  trade ;    goods  carried  in   them   not   subject  to 
higher  rates,  dues,  duties,  tolls,  &c.,  than  British  ships  and  goods,  99, 
ccxxvi. 
FOREIGN-GOING  SHIPS,  what  are,  91—2. 

agreement  with  seamen  of,  Iviii. 
FORFEITURES,  under  17  &  18  Viet.  c.  104,  how  recoverable,  Ixxxvii. 

for  exercising  the  privileges  of  British  ship  without  having  obtained  a 
certificate,  50. 

of  seamen's  wages,  Ixxxiv. 
FORGERY,  punishment  for,  xlvi. 
FORMS. — See  Contents  and  Appendix. 
FRAUDULENT  sale  of  a  ship  in  the  West  Indies,  18. 
FREE  ON  BOARD, 

-  when  goods  so  delivered  can  be  stopped  in  transitu,  429. 
FREIGHT.— See  Charter-Party—Shipowners  lien  for—Bill  of  La-liny. 

Contents  of  Chap.  0,  Part  4. 

(Ss.)     1.  In  the  absence  of  express   stipulation,  freight  not  due  till 
voyage  performed,  302. 

2.  Mod'es  of  its  calculation — of  an  agreed  sum  for  the  voyage — of 

tonnage-freight;  of  time-freight,  300. 

3.  Time  and  manner  of  its  payment — of  the  words  on  payment,  of 

freight  in  bills  of  lading,  and  of  their  effect  where  delivery 
made  without  payment,  370. 

4.  When  a  contract  to  pay  freight  may  be  implied  against  the 

receiver  of  goods  under  the  usual  bill  of  lading,  373. 

5.  Equivalent  recompence  in  the  nature  of  freight  to   which 

(freight  not  having  been  earned)  the  shipowner  is  in  some 
cases  entitled,  377. 
0.  Freight  on  illegal  voyages,  378. 

7.  Whether  damaged  goods  are  exempt  from  freight,  or  may  be 

abandoned  for  it,  379. 

8.  Of  freight  when  part  of  the  goods  only  have  been  brought  to 

the  place  of  their  destination,  and  of  freight  pro  ratd  itineris 
peracti,  385. 

9.  When  right  to  freight  commences,  407. 

10.  Of  entire,  divided,   and  intermediate  voyages — freight,  how 

payable,  408. 

11.  Of  the  jurisdiction  exercised  by  the  Court  of  Admiralty  respect- 
ing the  freight  of  goods  condemned  as  prize,  414. 

accruing,  passes  to  mortgagee,  33. 

hypothecation  of,  141. 

implied  in  hypothecation  of  ship,  142. 

generally  not  due  unless  voyage  performed,  .302. 

cases  where  partial  payment  may  be  claimed,  exceptions,  302. 

but  parties  may  stipulate  by  express  words  for  payment  by  anticipa- 
tion, 304. 

such  stipulations  not  uncommon,  ."><;l. 

freight  sometimes  paid  beforehand,  304. 

not,  unusual  in  East  and  West  India  trades,  but  rather  price  of  receiving 
goods  to  \)Q  carried,  than  of  actual  carriage,  303. 

may  be  recovered  back,  when  so  stipulated,  304. 

advance  of,  not  recoverable,  although  ship  lost,  304 — o. 

payable,  without  express  agreement,  for  dead  as  well  as  living  animals, 
306. 
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not  for  infant  born  during  the  voyage,  300. 

amount  of,  for  carriage  in  general  ship,  settled  by  agreement  or  usage, 

360. 
in  the  case  of  charter-party  for  gross  sum,  agreed  sum  payable,  though 

ship  not  fully  laden,  307. 

if  at  a  sum  for  every  ton,  payable  on  number  of  tons  ship  capable  of 
containing,  without  regard  to  burthen   of  ship   mentioned  in  her 
description,  or  quantity  of  goods  shipped,  307. 
if  per  cask  or  bale,  according  to  number  of  them,  367. 
if  at  fixed  sums  for  articles  enumerated,  to  be  estimated  by  an  average, 

367. 
when  payable  per  cask  or  bale,  merchant  must  pay  for  goods  brought, 

though  master  had  engaged  and  refused  to  bring  a  full  cargo,  368. 
merchant's  remedy  in  such  case  by  action,  368. 
ship  hired  to  bring  homeward  cargo  at  per  ton,  returning  in  ballast, 

payment  of  full  freight  decreed,  368. 
covenant  to  pay  so  much  per  ton  but  not  for  full  lading,  payable  only 

for  goods  laden,  368. 

amount  of,  for  assorted  cargoes,  how  ascertained,  368. 
"  per  week,"  or  "  month,"  or  portion  of  voyage,  from  and  for  what  times 
payable,  369. 

in  such  case  payable  during  unavoidable  delays,  369. 
but  not  if  occasioned  by  act  or  neglect  of  owner  or  master,  369. 
or  by  circumstances  working  a  suspension  of  the  contract,  369. 
or  by  repairs  rendered  necessary  by  insufficiency  at  the  com- 
mencement of  voyage,  369. 
month,  means  calendar  month,  370. 
master  not  bound  to  part  with  goods  till  paid,  370. 
if  master  deliver  without  receiving,  charterer  still  answerable  for,  370. 
if  master,  having  offer  of  cash,  take  for  his  own  accommodation  a  bill 

for,  he  must  seek  his  remedy  on  it,  372. 
master  has  no  lien  on,  for  his  wages,  373. 
payment  of,  to  owner,  a  discharge  against  claim  by  master,  373. 

unless  contract  between  master  and  charterer,  under  seal,  373. 
payment  to  owner,  in  discharge  of  his  lien,  available  for  merchant 
against  charterer,  with  whom   merchant's   contract  made,  to  the 
extent  of  agreed  freight  between  owner  and  charterer,  373. 
receipt  of  goods  from  general  ship  under  bill  of  lading,  "  he  paying 
freight  for  them,"  evidence  of  contract  to  pay  it,  373. 

but  not  against  consignee  and  endorser  of  bill  of  lading,  by 

whom  goods  not  received,  374. 
course  of  payment  by  defendant,  evidence  of  agreement  in  particular 

case,  374. 

receipt  of  goods  under  bill  of  lading  deliverable  to  consignees  by  name, 
but  not  to  assigns,  evidence  of  contract  by  person  so  receiving  to 
pay  the  freight  for  them,  374. 
agent  for  consignors  acting  as  such  not  answerable  by  mere  receipt  of 

goods  for,  375. 

receipt  of  goods  by  purchasers  under  bill  of  lading,  deliverable  to  con- 
signee or  assigns  "  paying  freight,"  evidence  of  a  new  contract  to 
pay  it,  375. 

Bill  of  Lading  Act  (1855)  provisions  respecting,  283,  297. 
endorsee  of  bill  of  lading  deliverable  to  "order,  or  assigns  paying 
freight,"  liable  for  it,  although  he  has  paid  proceeds  of  goods  to 
endorser,  before  being  called  on  to  pay,  375. 

endorsees  not  liable  for,  if  they  obtain  goods  on  order,  signed  by  con- 
signee, 375. 

contract  to  pay,  not  implied   from  receipt  of  goods  under  bill  of 
lading,  when  a  contract  under  seal  between  owner  and  charterer 
for  it,  376. 
and  in  no  case  an  inference  of  law,  376. 


Iridds*  ccccxxxiii. 

FRE I GHT— con  tinned 

for  goods  jettisoned,  when  payable,  377. 

sold  for  repairs,  when,  378. 

if  commerce  prohibited  with  port  to  which  ship  sailing,  though  hired 
out  and  home,  by  French  and  American  la\v,  freight  outward  only 
due,  378. 
not  due  for  illegal  goods  or  carriage  on  illegal  voyages,  378. 

unless  legalized  by  licence,  378. 

payable  for  goods  received,  though  damaged  on  voyage,  379. 
whether  merchant  may  abandon  goods  for,  379,  380. 
when  goods  damaged  by  fault  of  master  or  mariners,  merchant  may 

recover  compensation  from  them,  380. 
if  by  decav,  merchant  must  bear  the  loss,  and  also  pay  the  freight, 

380. 

opinions  of  foreign  authors  on  right  to  abandon  for,  380. 
in  West  India  trade  regulated  by  weight  of  casks  at  delivery  port,  382, 
distribution  among  officers  of  King's  ships  of  money  paid  for  carriage 

of  bullion  and  specie,  385. 

due  for  so  much  as  delivered  of  goods  brought  by  general  ship,  385. 
if  ship  prevented  by  sea  damage  from  performing  her  whole  voyage,  385. 
if  prevented  by  capture,  387. 
in  case  of  short  delivery  under  charter-party,  part  being  lost  by  peril  of 

sea  during  voyage,  3^5. 

full,  recoverable  only  when  whole  voyage  performed,  304 — 404. 
pro  raid,  when  payable,  385. 

only  under  a  new  contract,  express  or  implied,  390. 
not  implied  unless  goods  accepted,  401. 
if  ship  disabled,  master  may  earn  the  whole  by  hiring  another  ship 

and  carrying  goods  to  destination,  386. 
for  goods  captured  and  recaptured,  387,  414. 
in  case  of  transshipment,  master  entitled  to  full  contracted  for,  though 

freight,  after  transshipment,  at  a  lower  rate,  327. 
who  liable  for  higher  rate  of,  after  transshipment,  328. 
special  contracts  for,  408. 

cannot  be  claimed  unless  ship  has  broken  ground,  407. 
hypothecation  of,  by  master,  effect  thereof  on  freight  of  future  voyage, 

141. 

equity  exercised  by  Admiralty  as  to  freight  in  the  case  of  ships  cap- 
tured, 414, 
for  goods  of  an  enemy  taken  in  a  neutral  vessel,  when  and  when  not 

payable  by  captors,  414. 
contraband,  not  payable  by  captor,  415. 
of  a  neutral  taken  in  an  enemy's  vessel,  when  and  when  not 

payable  by  captors,  416. 
restored  after  capture,  414. 

restored  after  capture,  but  not  till  after  restitution  of  ship,  415. 
due  for  goods  of  neutral  taken  in  enemy's  ship,  carried  by  captor  to 
port  of  destination,  and  restored  to  merchant,  416. 

but  not  if  taken  to  another  port,  though  goods  there  sold  by 

owner  of  them,  416. 
contribution  of,  to  average,  549. 

of  freight  of  goods  jettisoned  to  average,  378,  550. 
lien  of  shipowner  for,  "2'-\~i. 

Contents  of  Chap.  2,  Part  4. 

(Ss.)  1.  Maritime  and  French  law  on  this  subject,  237. 

2.  Of  the  clause  in  charter-parties  whereby  the  merchant  binds 

the  goods, 

8.  Of  the  lien  for  freight  of  the  owner  of  a  chartered  ship,  211. 
4.  Of  cases  in  which  the  bhijiowm-r's  lien  for  freight  has  been 

held  to  have  been  limited  l>y  him. 
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5.  Cases  in  which  questions  have  arisen   as  to  the  waiver  or 

reservation  by  the  owner  of  his  lien;  255. 

6.  Remarks  on  the  cases  cited,  250. 

7.  .Regulations  of  the  Merchant  Shipping  Act  Amendment  Act, 

1862,  as  to  this  subject,  200. 
lien  on  goods  in  French  law,  237. 
clause  in  English"  charter-parties,  whereby  merchant  binds  the  cargo 

inoperative,  238. 
goods  cannot  be  detained  for  breach  of  covenant  to  supply  a  full  cargo, 

239. 

nor  for  demurrage,  pilotage,  or  port  charges,  230. 
difference  between  hire  or  rent  of  a  ship  and  freight,  240. 
shipowner,  who  has  chartered  his  ship,  cannot  detain  goods  for  more 

freight  than   stipulated   in   respect  of  them  by  the  bill  of  lading, 

241—252. 

lien,  by  English  law,  supposes  possession  of  thing  on  which  claimed,  241. 
while  shipowner  in  possession  of  ship,  his  lien  for  freight  of  goods 

earned  by  her,  continues,  242. 

when  owner  by  charter-party  parts  with  possession  of  ship,  242. 
cases  upon  this  point,  242 — 252. 
right  of  lien  for  "whole,  exists,  except  when  it  appears  by  the  contract 

that  delivery  is  to  precede  payment,  255. 
or  that  the  shipowner  or  charterer  has  waived  or  limited  his  right  of 

lien,  255. 
when  payable  by  bills,  lien  continues  till  they  are  delivered,  250. 

and  would  revive  if  dishonoured  before  goods  parted  with,  250 
when  by  approved  bills,   and  bills  negotiated,  right  of  objecting  to 

them  "and  of  retention  lost,  256. 
lien  for,  revives  on  recapture  of  ship,  256. 
lien  not  defeated  by  bankruptcy  of  charterer,  or  assignment,  or  pledge 

of  his  goods,  254. 

extends  to  all  the  merchandise  consigned  to  the  same  person,  250. 
but  not  if  under  different  contracts  for  conveyance  to  different  places, 

256. 

laws  of  France  and  America  respecting,  257,  258. 
lien  for,  by  express  stipulation,  254. 

payment  of,  to  bottomry  bondholder,  payment  to  shipowner,  416. 
FROST, 

effect  of  detention  by,  on  contract  by  charter-party,  274. 
effect  of,  on  claim  for  demurrage,  271. 
FURNITURE,  apparel,  tackle,  whether  part  of  ship,  5. 


G. 

GENERAL  SHIP.— See  Conveyance  of  Goods  in  BUI  of  Lading. 

what  so  called,  100,  277. 

contract  for  conveyance  of  goods  in,  277. 

notice  of  destination  of,  277. — See  Bill  of  Ladiny — Master. 
GIBRALTAR,  registry  of  ships  there,  51. 
GOD,  acts  of,  337. 

GOODS. — See  Cargo — Bill  of   Ladiny — Lien  for    Freight — Stoppage  in 
Transitu. 

saved  from  shipwreck  to  pay  custom,  cxlv. 

sale  of,  before  arrival,  432. 

detainer  of,  for  freight,  &c.,  237,  261. 

how  far  person  in  whose  name  they  are  shipped  is  to  be  deemed  the 
true  owner  thereof,  296. 

who  to  sue  master  for  loss  or  injury  of,  283,  297. 

when  property  of,  vested  by  shipment  in  consignee,  283 — 294. 
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when  not,  280—289. 

consigned  on  condition,  2*4 — 2S9. 

when  master  should  retain,  289,  298. 

when  not  to  be  delivered  by  master  until  bill  of  lading  endorsed  by 

shipper,  produced,  284,  289,  298. 
when  shipped  as  security  for  past  advances,  293. 
aemMe,  mere  agent  cannot  sue  for  non-delivery,  294. 
case  in  which  actions  by  mere  agent  held  maintainable,  294,  .".'">. 
consignee  deemed  owner  of;  unless  contrary  appear,  283,  290  —  7. 
master  must  sign  receipt  for,  when,  279,  307. 
how  taken  on  board,  300 — 30V. 
not  more  than  ship  can  conveniently  carry,  308. 
must  be  properly  stowed,  307. 

and  not  on  deck  without  consent  of  the  owner  or  according  to 

usage  of  trade,  542. 
master  must  take  care  of,  'V20. 
may  be  sold  or  hypothecated,  when,  324,  325. 
must  not  sell  all,  325. 
transshipment  of,  320. 
delivery  of  goods  to  consignees,  332. 
manner  of,  334. 
goods  stowed  on  deck,  jettison  of,  542. 

deteriorated  or  spoilt,  freight  for,  371). 
See    Bills    of    Lading — Stoppage    in     Transitu — Charter -party    of 

Affreightment. 

GOVERNORS  OF  COLONIES  to  register  ships,  xxxi. 
GOVERNOR-GENERAL  OF  INDIA  IN  COUNCIL,  power  of,  to  adopt 
the  provisions  of  Part  3rd  of  17  and  18  Viet.  c.  104,  to  places  within 
his  jurisdiction,  xcvii. 
and  of  Passengers  Act,  18  and  19  Viet.  c.  119,  cclxix. 

H. 

HEALTH  and  accommodation  of  seamen,  provisions  for,  Ixxviii. 
HELIGOLAND,  registry  of  ships  there,  51. 

HIRING  OF  SEAMEN,  407,— See  Seamen— Agreement— Wages. 
HOME-TRADE  SHIPS, 

what  they  are,  91. 

agreement  with  seamen  of,  470,  lix. 
HOSPITAL,  GREENWICH,  105. 

for  merchant  seamen  disabled,  105. 

in  passenger  ships,  ccxlvii. 
HULL    AND     NEWCASTLE,    appointment    of    sub-commissioners    of 

pilotage  by  Trinity  Houses  of,  cxx. 
HUMAN  LIFE,  reward  for  preservation  of,  152,  577. 
HUSBAND  OF  SHIP,  what  his  duties  are,  79. 

how  appointed,  79. 

cannot,  though  a  part-owner,  order  insurances  of  ships  without  autho- 
rity from  co  owners,  80. 

nor  pledge  co-owners  to  a  lawsuit,  80. 

unless  in  partnership  with  him,  80. 

his  admission  as  to  a  subject  of  co-ownership  not  binding  on  them, 
80. 

lien  of,  on  share  of  part-owner  for  disbursements,  when,  80. 

cases  thereon,  81 — 85. 
HYPOTHECATION  —See  Master— Maritime  Lien. 

as  to  charges  on  ship,  in  specie,  110. 

privilege  on  ship  of  tradesman  and  material  man,  by  civil  and  foreign 
law,  110. 

no  such  privilege  in  England,  117. 
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none  but  ordinary  lien  while  ship  in  his  possession,  117. 

civil  law  formerly  followed  on  this  point  in  Admiralty,  122 — 3. 

and  now  by  statute  as  to  foreign  vessels,  123. 

hypothecation  of  ship,  hypothecation  of  freight,  125. 

hypothecation  of  cargo,  128,  139. 

does  not  transfer  property  of  ship  or  goods,  but  only  gives  privileged 

claim  upon  them,  128. 

bottomry  bond  assignable  in  Admiralty,  128. 
cannot  borrow  on  bottomry  at  place  of  owners'  residence,  without  their 

consent,  128. 

what  is  place  of  residence,  129. 
the  whole  of  England  for  an  Englishman,  129. 

whether  Ireland,  since  Union,  for  this  purpose  a  foreign  country,  129. 
bond  given  in  Spain  by  master  of  Spanish  ship  held  good,  129. 
difficulty  of  communication  to  be  considered,  129. 
bond  given  in  British  port  by  master  of  British  ship,  owner  having 

died  insolvent,  and  no  administration,  good,  129. 
in  foreign  country  master  may  borrow  on  bottomry,  if  money  necessary 

to  repair  and  victual  his  ship,  to  enable  him  to  complete  the  voyage, 

and  cannot  be  otherwise  obtained,  130. 
ship  and  freight  pledged,  money  repayable  with  maritime  interest  on 

ship's  arrival,  130. 

owners  not  personally  responsible,  130. 
creditor's  remedy  against  master  and  ship,  130. 
essential  to  bottomry  that  claim  on  bond  should  be  contingent  on  ship's 

arrival,  130. 
but  bond  valid  if  given  as  collateral  security  with  bills  of  exchange  for 

money  borrowed,  130,  134 — ]  35. 

but  not  after  money  has  been  borrowed  on  other  security,  131. 
bonds  given  by  masters  appointed  by  consignees,  by  underwriters,  and 

by  British  consul,  supported,  131 — 132. 
to  charterer;  to  consignee  by  whom  master  appointed;   to  agent  of 

owner;  supported,  132. 
bottomry,  a  creature  of  distress  and  difficulty,  not  limited  in  respect  of 

parties  or  form,  132. 

debtor  of  owner  cannot  lend  on  bottomry,  132. 
bottomry  bonds  will  be  liberally  construed,  133. 
in  Admiralty  may  be  good  in  part  and  bad  in  part,  134. 
master  cannot  hypothecate  ship  for  his  own  debt,  135. 
nor  for  debt  incurred  in  a  former  voyage,  135. 
but  if  money  lent  for  ship  when  in  state  of  want,  misapplication  of  it 

will  not  vitiate  the  bond,  135. 

lender  must  assure  himself  of  unprovided  necessity,  136. 
when  no  real  necessity,  bond  not  supported,  13f>. 
bond  not  valid  unless  given  by  a  master  acting  within  the  scope  of  his 

authority,  136. 
executed  while    master  under   arrest    by    bondholder,    but   without 

duress,  136. 
but  when  given  after  supplies  furnished  on  master's  personal  credit, 

upon  threat  of  arrest,  void,  136. 
proceedings  upon  bond  in  Admiralty,  137. 
lender  exhibits  bond  and  statement  of  facts,  and  obtains  warrant  to 

arrest  the  ship,  137. 

ship  sometimes  sold,  and  proceeds  distributed  among  claimants,  137. 
proceedings  may  be  restrained  by  injunction  in  case  of  fraud,  137. 
last  bond  in  point  of  date  preferred  to  others,  188. 
if  value  of  ship  and  freight  insufficient  to  answer  repairs,  master  may 

sell  part  of  the  ship's  cargo  to  enable  him  to  prosecute  the  voyage, 

139. 
though  freight  not  mentioned  and  cargo  bound,  no  resort  to  cargo  until 

ship  and  freight  exhausted,  141. 
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where   several   bonds,   some  binding   ship  and  freight,   others  ship, 

freight,  and  cargo,  Court  will  marshal  assets,  1-1-j. 
freight  earned  from  sub-shippers,  liable  in  payment  of  bond  as  against 

charterers  of  ship,  142. 
monition  from  Admiralty  to  bring  in  freight,  good  plea  to  action  for 

it,  14:2. 
form  of — ship  and  cargo,  cccxcviii. 

I.  &  J. 

INDIA,  natives  of,  regulations  of  18  &  19  Viet.  c.  91,  respecting  them,  cci. 
INDIAN-BUILT  SHIPS,  3  &  4  Viet.  c.  50, 

until  proclamation  by  governor-general,  all  vessels  entitled  to  privileges 

given  by  55  Geo.  3,  c.  110,  ccxxvii. 
act  to  have  same  force  as  55  Geo.  3,  c.  116,  ccxxviii. 
governor-general  to  declare  what   ships  shall  be   considered  British, 

ccxxviii. 
ships  belonging  to  native  powers  may  be  admitted  to  privileges  of 

British  ships,  ccxxviii. 
legal  validity  given  to  acts  of  governors  of  presidencies  for  regulating 

trade,  ccxxviii. 
provisions  of  Registry  Act  respecting  wilful  detention  of  certificate  to 

be  in  force  in  India,  ccxxix. 

matters  directed  to  be  performed  before  governors  of  any  particular 
place,  may  be  performed  in  presence  of  governor-general  of  India, 
ccxxix. 
proceedings  touching  force  and  effect  of  registers  granted  to  vessels 

may  be  stayed  by  governors  of  presidencies  in  India,  ccxxix. 
JETTISON,  526.— See  Average. 
JEWELS  contribute  to  general  average,  549. 
JOINT  CAPTURE,  right  to  participate  in  salvage  in  cases  of,  592. 
INDORSEMENT  of  change  of  master  on  certificate  of  registry,  57,  xxxv. 

of  bill  of  lading,  277,  207. 

INSURANCE  of  a  ship  by  one  part-owner  for  others,  80. 
INTERPLEADER,,  bill  of,  440. 
IRELAND,   effect  of  the  Act  of  Union  in  the  case  of  an  English  ship 

hypothecated  there,  129. 
JURISDICTION  in  cases  of  offences  on  board  ship,  provisions  of  18  &  19 

Viet.  c.  91,  respecting,  cci. 

JUSTICES    OF    THE    PEACE.— See  Salvage    General— Salvage   in    the 
Cinque  Ports — Wreck  and  Marine  Stores — Behaviour  of  Masters  and 
Mariners. 
their  authority  to  commit  seamen  in  certain  cases,  150. 

K. 

KEDGE  ANCHORS,  to  be  marked  by  manufacturers,  cxli. 
KENTLEDGE,  what,  0. 

L. 

LADING.—  See  Bill  of  Lading. 

LASCARS,  regulations  of  18  &  19  Viet.  c.  91,  respecting  employment  of 

and  respecting  relief  of  destitute,  cci. 
LEAVING  SEAMEN  ABROAD,  Ixxii. 
LEGAL  EIGHTS  TO  WAGES,  Ixv. 
LEGAL  PROCEDURE,  under  17  &  18  Viet.  c.  104,  cl. 
LEAK  IN  SHIPS,  329. 

LICENCE. — Sec  Pilot* — Master — Seamen — Passage  Broker. 
for  voyage,  covenant  to  obtain,  205. 

when  not  necessary  for  hiring  seamen,  Ivii. 
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LIABILITY  of  masters  and  owners,  cxx. 

limitation  in  cases  of  compulsory  pilotage  of,  181,  cxx. 

of  shipowners,  348,  cxlvi. 
mode  of  procedure  to  enforce,  35G,  cxlvii. 
LICENSING  of  masters  and  mates  as  pilots,  ex. 
LIEN.— See  Maritime. 

in  the  nature  of  privilege  or  preference,  does  not  exist  for  repairs,  &c., 
of  ships  at  home,  by  the  law  of  England,  110. 

otherwise  by  the  civil  law,  &c.,  110,  123,  031.    , 
practice  of  paying  material  men    out  of  proceeds  in   the  Court  of 

Admiralty,  123. 
condemned,  notis,  122. 

properly  so  called,  exists  for  repairs  at  home,  117. 
may  be  created  by  master  for  repairs  abroad,  125. 
on  ship  for  seamen's  wages,  517,  620. 

by  shipbuilder,  117. 

on  goods  for  freight,  237—263,  832,  370. 
for  breaches  of  covenant,  238. 
for  salvage,  558. 
by  a  respondentia  bond,  127. 
by  master  and  owners  for  carriage  of,  237. 
of  one  part-owner  on  the  share  of  another,  80. 
LIENS  MARITIME. 

Contents  of  Chap.  3,  Part  0. 

(Ss.)  1.  Of  the  definition  and  nature  of,  618. 

2.  Their  ranking  and  priority,  inter  se,  619. 

3.  Of  marshaling  assets  for  their  protection,  624. 

4.  Of  their  duration  and  extinguishment,  626. 

5.  Of  procedure  in  Admiralty  to  enforce  them,  627. 

6.  Of  the  jurisdiction  exercised  in  Admiralty  under  3  &  4  Viet. 

c.  65,  631. 

7.  Concordance  of  the  law  administered  in  Admiralty  with  mari- 

time law  of  other  States,  631. 
what  they  are,  619. 
enforced  in  Admiralty,  619. 
ex  contractu,  or  quasi  ex  contractu,  wages,  pilotage,  salvage,  towage, 

bottomry,  619. 

order  of  precedence  of — last,  first,  619. 
except  as  to  time,  co-ordinate,  619. 
lien  of  damage,  621. 
has  precedence  of  anterior  liens,  ex  contractu,  621. 

reasons  for  this,  621. 

extent  of,  in  case  of  subsequent  bottomry  for  repairs,  622. 

in  competition  with  lien  for  salvage,  623. 

principle  on  which  salvage  remuneration  estimated,  623. 
in  cases  of  bankruptcy  and  insolvency,  624. 
in  case  of  competing  suits  Court  will  marshal  the  assets,  624. 

between  the  owners  of  two  or  more  res  against  a  creditor,  624. 
duration  of;  travels  with  res  against  new  owners,  626. 
purchaser  takes  his  bargain  subject  to  it,  626. 
extinguished  by  bail  in  Admiralty  to  enforce  it,  626. 
want  of  diligence  may  give  priority  to  prior  petens,  626. 
effect  of  great  delay  in  assertion  of,  626. 
not  transferable,  except  in  favour  of  mariners'  wages,  626. 
procedure  to  enforce,  627. 

common  law  liens  superseded  by,  627. 

possession   of  res  must  be  relinquished  by  petens  before  claim 

entertained,  627. 

arrest  of  res  by  marshal,  or  commissioners  of  the  Admiralty,  627. 
ship,  tackle  and  apparel,  maybe  sold  on  decree  made,  628. 
superseded  common  law  liens,  to  be  first  satisfied  out  of  proceeds,  627. 
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ii  proceeding  in  rein,  but  converted,  when  Lail  given,  to  a  proceeding  in 
persona  in,  0,s. 

security  thus  substituted  enforced  by  attachment,  fi-j^. 

suitor  cannot  refuse  to  accept  bail  duly  justiln-d,  o-j-1. 

when  res  sold,  lien  attaches  to  proceeds 'in  registry,  (»2>*. 

appraisement  of  res  when  ordered,  02S. 

when  conclusive  of  value, 02s. 

pleadings  in  cases  of,  evidence  in  cases  of,  r»\js. 

in  causes  of  collision,  judge  assisted  by  Trinity  masters,  020. 

examination  of  witnesses,  020. 

conflict  for  priority  between,  before  decree,  030. 

after  decree,  purchaser  takes  res  free  from  incumbrances,  G30. 

questions  upon  form  of  bail  bond,  030. 

jurisdiction  of  Court  of  Admiralty,  to  enforce  demands  against  foreign 
ships  for  necessaries  supplied  to  them  under  3  &•  4  Viet.  c.  03.  s.  0, 
031. 

no  lien  established  by  that  act,  031. 

foreign  laws  respecting,  031. 
LIFE  BUOYS,  xcviii. 

LIGHT,  supply  of  light  and  air  in  passenger  ships,  ccxlvii. 
LIGHT  DUES,  regulations  of  17  &  18  Viet.  c.  101,  respecting,  cxxii. 
LIGHTS  AND  FOG  SIGNALS,  xcviii. 

Admiralty  rules  as  to  carriage  of,  GOT. 
penalty  for  disobedience,  007. 

neglect  of  rules,  its  effect  when  collision  occurs,  007. 

false,  prevention  of,  cxxvi. 

LIGHTS,  BUOYS,  AND  BEACONS,  damage  to,  cxxv. 
LIGHTERS,  duty  of  master  to  watch  goods  in,  on   the   river   Thames, 
335. 

contribution  for  goods  lost  in,  y-27. 

liability  of  owners  thereof  for  damage  to  goods  in,  304 — 300. 

statutes  limiting  the  responsibility  of  owners  do  not  extend  to,  35 1. 
LIGHTHOUSES,  management  of,  cxxi. 

provisions  relating  to,  cxxi. 

construction  of,  and  dues  for  new  lighthouses,  cxxiii. 

surrender  of  local  lighthouses,  cxxv. 

damage  to  lights,  buoys,  and  beacons,  cxxv. 

prevention  of  false  lights,  cxxvi. 

colonial,  cxcviii. 
LIMITATION  OF  ACTIONS, 

for  seamen's  wages  in  the  Court  of  Admiralty,  517. 

Courts  of  Common  Law,  517. 
LIMITATION  OF  LIABILITY  OF  MASTERS  AND  OWNERS,  348. 

Contents  of  Chap.  7,  Part  i. 

(Ss.)  1.  Of  foreign  laws  and  ordinances  on  this  subject,  3  1*. 
2.  Provisions  of  the  7  Geo.  2,  c.  15,  340. 
:;.  Provisions  of  the  20  Geo.  3.  c.  80,  351. 

4.  Provisions  of  the  53  Geo.  3,  c.  150,  351. 

5.  Cases  upon  these  statutes,  353. 

0.  The  Provisions  of  the  17  &  18  Viet.  c.  104,  and  25  &  20  Viet.  o. 
r>:i,  354. 

7.  Mode  of  procedure  under  these  acts,  35(5. 

8.  Liability  of  master  and  seamen  in  those  capacities,  35s. 
vnlue  of  ship  and  freight,  at  what  time  and  how  estimated,  35:5. 
in  cases  of  loss  of  life  or  personal  injury,  -".5  I. 

monies  paid  for,  to  be  brought  into  account  among  part-owners,  358. 
duties  of  Board  of  Trade,  •">•"><'>. 
jurisdiction  of  Court  of  Chain/fry ,  357. 
of  shipowners  and  master,  &c.,  382. 
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LOCAL  MARINE  BOARDS,  xlix. 

constitution  of,  xlix. 

voters  for  members  of,  qualifications  of,  xlix. 

list  of  such  voters  to  be  made,  1. 

revision  of  list,  1. 

registers  to  be  produced,  li. 

expenses  of,  to  be  paid  by  Board  of  Trade,  li. 

persons  on  revised  lists  to  be  qualified  to  vote,  li. 

members  of,  qualifications  of,  li. 

error  in  elections  of,  not  to  vitiate  acts  done,  li. 

minutes  and  business  of,  li. 

if  any,  fails  to  discharge  its  duties,  Board  of  Trade  may  assume  duties 
of,  or  direct  a  nevv  election,  li. 

Board  of  Trade,  on  complaint,  may  alter  arrangements  made  by,  lii. 

to  establish  shipping  offices,  lii. 
LOG-BOOK.—  See  Official. 

contents  of  official  log,  151. 

penalty  for  not  properly  keeping,  151. 

must  be  delivered  up  after  voyage,  151. 

entry  in,  of  offences,  151. 
LOED  OF  MANOR,  claim  of,  to  wreck,  cxxxiv. 

receiver  to  give  notice  to,  cxxxiv. 
LOSS  of  certificate  of  registry,  57. 

declaration  in  respect  of,  xxv. 
direction  for  registering  ships  de  novo,  after 
such  loss,  58,  xxxv. 

M. 

MAJORITY  of  part-owners,  their  authority,  73. 
MALTA,  registry  of  ships  there,  51. 
MANIFEST,  contents  of,  308. 

form  of. — See  Appendix  of  Forms,  ccccviii. 
MARINERS.— See  Seamen s  'Wages. 
MARINE  STORES,  cxl. 

regulations  to  be  observed  by  dealers  in,  cxl. 

manner  of  obtaining  permit  to  cut  up  cables,  cxli. 

permit  to  be  advertised  before  dealer  acts  thereon,  cxli. 

saved  from  wrecks,  &c.,  when  and  how  to  be  deposited  and  reported, 

cxxxii. 
dealers  in,  to  have  their  names,  &c.,  on  warehouses,  cxl. 

not  to  cut  up  cordage,  &c.,  without  permit,  &c.,  cxli. 
advertisement  of  such  permit  to  be  published,  cxli. 
to  keep  books  and  make  entries  of  old  stores  bought*  cxl. 
not  to  purchase  from  persons  under  sixteen  years  of  age, 

cxli. 

penalties,  in  respect  of,  cxli. 
MARITIME  LIEN.— See  Lien. 
MASTERS  AND  SEAMEN,  xlviii. 
MASTER.— See  Barratry — Ship's  Papers — Hypothecation — Sale  of  Ship — 

Cargo — Collision. 
power  and  authority  of,  93. 

Qualifications  and  Examination  of,  93. 
examination  of,  as  to  skill,  93,  liii. 

liable  personally  for  damage    through   his    negligence   or  unskilful- 
ness,  94. 
examination  of  masters  and  mates  of  foreign-going  or  home  trade  ships, 

94,  liii. 

local  marine  boards  to  appoint  examiners  of,  94,  liii. 
on  report  of  examiners,  Board  of  Trade  may  grant  certificate  of  com- 
petency as  first,  second,  or  only  mate  of  foreign-going  ship,  or  master 
or  mate  of  home-trade  passenger  ship,  94,  liv. 
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if  report  unduly  made,  applicant  may  be  remitted  by  Board  of  Trade 
for  re-examination,  '.)  ±,  liv. 

certificates  of  service,  to  whom  granted,  94,  liv. 

foreign-going  and  home-trade  passenger  ships  not  to  go  to  sea  unless 
masters  and  mates  duly  certificated,  95,  liv. 

no  ship  of  100  tons  to  go  to  sea,  unless  one  officer  besides  master  has 
certificate  of  "  only  mate,"  or  of  higher  grade,  95,  liv. 

penalty  for  going  to  sea  as  master  or  mate  without  certificate,  or  em- 
ploying persons  uncertificated  in  such  capacities,  9r>,  Iv. 

certificates  of  competency  for  foreign-going  ships  of  higher  grade  than 
for  home-trade  passenger  ships,  95,  Iv. 

certificates  of  competency  and  service  to  be  made  in  duplicate,  95,  Iv. 

one  for  person  certificated,  one  for  registrar-general,  95,  Iv. 

notice  to  registrar  of  orders  for  cancelling,  suspending,  or  altering 
certificate,  95,  Iv. 

corresponding  entry  to  be  made  by  him  in  record  of  certificates.  95,  Iv. 

copy  purporting  to  be  signed  by  registrar  to  be  primti  facie  evidence  of 
certificate,  95,  Iv. 

if  lost  without  fault  of  master  or  mate,  Board  of  Trade  may  order  copy 
of  record  to  be  made  out,  certified,  and  delivered  to  him,  95,  Iv. 

copy  to  have  same  effect  as  original,  95,  Iv. 

certificates  of  competency  or  service  to  be  produced  by  master  of  foreign- 
going  ship  before  shipping  master  when  agreement  signed  with  crew, 
96,  Ix. 

and  of  this  having  been  done,  shipping  master  shall  give  the  master  a 
certificate,  96,  Ix. 

which,  before  going  to  sea,  must  be  produced  to  collector  of  customs, 
96,  Ixi. 

without  its  production,  no  foreign-going  ship  to  be  cleared  outwards, 
96,  Ixi. 

provisions  of  the  same  kind  in  respect  of  home  passenger  ships,  96,  Ixi. 

no  such  ship  to  obtain  clearance  or  transire  without  production  of  cer- 
tificate, 96,  Ixi. 

forging,  altering,  or  obtaining  by  misrepresentation  such  certificates,  a 
misdemeanor,  96,  Iv. 

provisions  of  repealed  (navigation)  acts  respecting,  98 — 99. 

Authority  of,  with  regard  to  Ships  Employment. 

Contents  of  Chap.  2,  Part  3. 

(Ss.)  1.  Of  the  different  kinds  of  contract  under  which  merchant  ships 
are  employed,  100. 

2.  Owners  of  ships  bound  by  master's  contracts  relative  to  the 

usual  course  of  ship's  employment,  100. 

3.  Cases  upon  the  subject,  103. 

4.  Master's  authority,  when  limited,  106. 

5.  Ground  of  liability  of  owners  on  contract  of  master,  106. 

of  the  contract  by  which  an  entire  ship  is  chartered  for  the  voyage  or 

term,  100. 
of  the  contract  with  different  merchants  for  conveyance  in  a  general 

ship,  100. 

confidential  servant  or  agent  of  owners,  100. 
owners  bound  to  performance  of  his  lawful  contracts  relative  to  ship's 

employment,  101. 
but  not   part-owner   dissenting   from  particular  voyage,  and  taking 

security  for  his  share,  101. 
course  of  ship's  usual  employment  evidence  of  master's  authority  from 

owners,  10 1. 

contract  made  by  him — made  by  them,  101. 
he  also  liable  on  it,  lul. 
Roman  law  on  this  subject,  101. 
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law  of  modern  European  nations,  102. 

owners,  even  when  ship  at  place  of  their  residence,  if  put  up  as  general 
ship,  bound  by  master's  contract,  102. 

by  foreign  law,  ship  in  specie  security  for  performance  of  master's  con- 
tract, 103. 

charter-party  under  master's  seal  no  ground  for  action  against  owner, 
102. 

but  stipulations  of,  enforceable  against  owners  by  action  on"  the  case,  or 
suit  in  equity,  103. 

cases  showing  liability  of  owners  on  master's  contract.  103 — 100. 

if  made  in  usual  course  of  ship's  employment,  contract  by  master  is  con- 
tract of  owner — otherwise  not,  101 — 103. 

owners  bound  also  by  master's  warranty  in  contract  for  ship's  usual 
employment,  105. 

and  liable  on  his  breach  of  contract,  100. 

cannot  annul  contract  made  by  owners  for  ship's  employment,  106. 

nor  bind  owners  by  contract  to  carry  freight  free,  100. 

grounds  on  which  authority  rests,  100. 

Authority  of,  with  regard  to  Repairs  and  Necessaries. 

Contents  of  Chap.  3,  Part  3. 

(S^.)  1.  Of  the  liability  of  owners  of  ship  and  employers  of  master  upon 
his  contracts. — Of  proceedings  against  them  personally,  and 
against  the  ship,  107. 

2.  Of  their  personal  liability  on  his  contracts  for  necessaries,  108. 

3.  Of  charges  on  the  ship  in  specie. — Repairs  done  in  England 

not  privileged  as  in  civil  and  maritime  law. — Lien  of  ship- 
wright, 116. 

4.  Doctrine  and  jurisdiction  of  Admiralty,  122. 

").  In  foreign  ports,  master  may  hypothecate  his  ship,  but  not 
generally,  at  the  residence  of  his  owners. — Of  contracts  by 
bottomry,  125. 

0.  Requisites  to  validity  of  bottomry  securities,  131. 

7.  Must  be  for  relief  of  ship's  necessities,  135. 

8.  Proceedings  in  Admiralty  upon  them,  137. 

9.  If  several  securities  of  this  kind,  the  last  entitled  to  priority, 

138. 

10.  Extent  to  which  freight  may  be  pledged,  141. 

11.  Respondentia,  143. 

obligation  of  owners  on  master's  contract  of  two  kinds:  direct  against 

them  personally,  indirect  against  the  ship,  107. 
personally  liable  on  his  contracts  unless  credit  expressly  confined  to 

his  owners,  107. 

but  not  liable  on  their  contracts,  107. 

for  this  purpose  charterer  may  be  owner,  and  liable  as  such,  108. 
owner  he  whose  agent  the  master  is,  108. 
master  not  a  mere  servant,  108. 
but  "  dominus  navis"  108. 

liis  power  to  hypothecate,  though  appointed  by  charterer,  108. 
authority,  where  owners  do  not  reside,  to   bind   them  personally  for 

repairs  and  necessaries,  109,114. 
and  at  the  place  of  their  residence,  109,  114. 
unless  some  other  person  manage  for  them,  109,  114. 
cases  upon  this  point,  110. 

master's  contract  with  mariners  and  pilots  binding  on  owners,  109. 
owners  liable  for  advances  to  him  in  money,  when,  113. 
supplies  furnished  must  be  proper  for  the  occasion,  109. 
and  money  wanted  to  purchase  them,  109,  113. 
must  be  advanced  expressly  for  ship's  use,  113. 
onus  of  proving  supplies  necessary  on  the  plaintiff,  110. 
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repairers  of  ship  may  sue  master  employing  them,  or  owner,  llu. 
if  master  expend  liis  own  monies,  owner  must  repay  him,  1 1:'.. 
money  recoverable  from  owner,  if  advanced  to  master  wlu-u  lUM-dcil  to 

pay  seamen's  wages,  113. 
or  buy  provisions  and  pay  harbour  dues,  113. 
but  master  cannot  pledge  owner's  credit  for  maintenance  and  medicine 

of  seamen  left  behind,  114. 
cannot  borrow  on  owner's  credit,  unless  necessity  for  the  purposes  of 

the  voyage  pressing,  114. 
and  no  means  of  communication  with  owner  without  great  prejudice 

and  delay,  114. 

cannot  borrow  to  pay  for  work  already  done,  115. 
nor  for  any  object  but  the  prosecution  of  the  voyage,  113. 
tradesman  not  bound  to  decide  on  expediency  of  the  proposed  outlay, 

116. 

master  sole  judge  of  that,  116. 
as  to   charges  on  ship   in  specie. — See  Bottomry — Hypothecation — 

Maritime  Lien. 
monition  from  Admiralty  to  bring  in  freight,  good  plea  to  action  for,  14^. 

Of  the  Behaviour  of  Master  and  Mariners — Contents  of  Chap.  4,  Part  3. 

(Ss.)   1.  Of  the  master's  duty  to  his  employers,  144. 

2.  Of  offences  committed  by  master  and  mariners;  of  his  dutk'- 

respecting  them,  and    his  general  duties   on    board   ship; 
authority  of  master  to  correct  the  mariners,  140. 

3.  Regulations  of  foreign  ordinances  as  to  disposal  of  ship's  pro- 

visions, 152.    ' 

4.  Of  breaches  of  duty  by  the  mariners.     Desertion,  mutiny,  and 

disobedience,  15?. 
liable  personally  to  the  merchant  and  owner  for  injury  to  ship  or 

cargo,  by  his  negligence  or  misconduct,  144. 
bound  to  devote  his  whole  time  to  service  of  his  employers,  144. 
and  not  to  enter  into  a  contract  for  his  own  benefit,  that  may  occupy 

his  time  in  other  concerns,  144. 
any  profit  resulting  to  him   coming  to   his   owners'  hands,  may   ho 

retained  by  them,  144. 
his  duty  as  to  convoy,  145. 
his  authority  over  mariners,  140. 
to  correct  them  in  a  reasonable  manner,  146. 
parental  in  its  character,  146. 

not  bound  to  take  advice,  but  ought  in  prudence  before  inflicting  pun- 
ishment, 147. 

may  be  sued  on  ship's  return  for  its  abuse,  147. 
defence— inflicted  for  just  cause,  reasonable,  moderate,  147. 
mariners   may  obtain   redress  for  excessive   correction   in    Court  of 

Admiralty,  147. 
cause  of  damage,  what,  147. 

manner  of  correction,  opinion  of  Lord  Stowell,  147. 
rules  for  the  master's  own  deportment,  149. 
if  correction  inflicted  with  deadly  weapon  and  death  ensue,  guilty  of 

murder  or  manslaughter,  149. 

in  case  of  mutiny,  his  resistance  justified  as  self-defence,  149. 
has  no  judicial  authority  to  punish  criminal,  149. 
offences  against  property  and  person  committed  out  of  the  Quern's 

dominions  by  seamen,  to  be  tried  and  punished  as  if  committed 

within  Admiralty  jurisdiction,  149. 
must,  when  required  by  consular  officer,  give  passage  and  subsisim.  ,• 

to  offenders  and  witnesses,  150. 

may  be  tried  before  "  Naval  Courts,"  17  &  18  Viet.  c.  in  I.  160, 
must  keep  official  log,  151. 
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entries  to  be  made  in  it  of  what'occurrences,  151. 
when  made,  by  whom  signed,  151. 

official  logs  to  be  transmitted  to  shipping  masters,  when,  151. 
master's  authority,  under  foreign  ordinances,  to  dispose  of  ship's  pro- 
visions, 152. 

his  authority  by  the  law  of  England,  152. 
wilful  breach  or  neglect  of  duty,  or  drunkenness  of,  or  other  act  of, 

causing  loss  or  damage  to  ship  or  goods,  a  misdemeanor,  158. 
Barratry  of. — See  Barratry. 
in  what  it  consists,  159. 
offence  of  improperly  discharging  mariners  abroad,  forcing  them  on 

shore,  or  wrongfully  leaving  them  behind,  109. 
Registration  of  Seamen — 
his  duties  in  respect  of,  170. 
for  this  purpose  master  to  make  out  lists  containing  full  accounts  of 

seamen,  170. 
and  of  names,  ages,  births,  deaths,  and  marriages  of  seamen  happening 

on  board,  170. 

to  be  delivered  for  home-trade  ships  half-yearly  to  shipping  master,  170. 
and  within  forty-eight  hours  of  arrival  for  foreign-going  ships,  170. 
Pilotage  Certificate — 

may  obtain  certificate,  after  examination,  from  pilotage  authorities  to 

pilot  his  own  ship,  or  other  ships  belonging  to  the  same  owner, 

within  their  districts,  178. 
on  refusal  to  examine  him,  or  improper  withholding  or  withdrawal  of 

certificate,  may  appeal  to  Board  of  Trade,  178. 
Board  may  order  his  examination  and  grant  him  a  certificate,  178. 
certificate  may  be  withdrawn  by  Board  of  Trade  or  pilotage  authority 

for  misconduct  or  incompetence,  178. 
Of  Passenger  Ships — 
his  authority  over  passengers,  185. 
actions  by  passengers  against  master,  and  master  against  passengers, 

180—190. 

threat  by  passengers  of  personal  violence  to  master  how  considered,  190. 
has  a  lien  for  passage  money  on  passenger's  luggage,  but  not  on  the 

clothes  he  wears,  190. 
of  home-trade  passenger  ship,  his  authority  to  repress  misconduct  and 

maintain  order,  193. 
may  refuse  to  receive  and  put  on  shore  passengers  who  are  drunk  and 

misconduct  themselves,  194. 

not  bound  to  receive  or  carry  goods  of  a  dangerous  nature,  194. 
of  steam  ship  must  report  accident  occasioning  loss  of  life,  or  unsea- 
worthiness of  ship,  within  twenty-four  hours  to  Board  of  Trade,  194. 
must  make  entry  in  official  log-book,  to  be  signed  by  himself,  the  mate, 

and  one  of  the  crew,  of  the  circumstances  of  any  collision  immediately 

after  the  occurrence,  194. 
Contract  of,  for  Conveyance  of  Goods — 

contract  with  a  master  by  bill  of  lading  in  law  made  with  owners  also, 

277. 

receipt  usually  given  by,  or  by  mate,  for  goods  sent  on  board,  279. 
signature  by,  of  bills  of  lading,  279. 
should  retain  one  part  for  his  own  use,  279. 
must  make  out  bill  of  lading  according  to  direction  of  shipper  or  holder 

of  receipt  given  on  the  shipment,  279. 
answerable  to  shipper  if  he  signs  bill  of  lading  for  delivery  to  another 

person,  279. 
acknowledges  by  bill  of  lading  receipt  of  goods,  and  undertakes  to 

deliver  them  to  shipper  or  his  appointee,  281. 
must  not  sign  bills  of  lading  until  goods  delivered  to  him,  nor  permit 

false  statements  in  them,  281. 
consequences  to  him  of  neglect  in  this  particular,  281. 
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cases  upon  this  subject,  281,  282. 

bill  of  lading  conclusive  of  shipment   therein  stated,    ngainst   him, 

unless  holder  of  it  had  notice  when  taken  by  him  that  goods  not 

shipped,  283. 
may  exonerate  himself  by  proving  no  default  on  his  part,  and  fraud  of 

shipper  or  holder,  283. 

to  whom  responsible  on  bill  of  lading — consignor  or  consignee,  283. 
cases  on  this  point  considered,  284. 
difference  between  common  carrier,  and  master  taking  charge  of  goods 

on  terms  of  bill  of  lading,  284. 

duty  of,  in  respect  of  delivery  of  goods,  indicated  by  state  and  endorse- 
ments of  bill  of  lading,  280. 

actions  against,  by  agent  of  shipper,  when  maintainable,  294. 
rules  for  his  guidance  as  to  delivery,  298. 
in  case  of  conflicting  claims  should  require  indemnity,  299. 
but  safe  if  he  obeys  orders  (as  they  appear  on  bill  of  lading),  of  con- 
signor, 299. 
if  quantity  or  condition  of  goods  unknown,  master  should  so  state  in 

bill  of  lading,  299. 
his  duty  in  respect  of  taking  goods  on  board  depends  on  custom  of 

place,  306. 
if  he  receives  goods  on  quay  or  beach,  or  sends  his  boat  for  them,  his 

responsibility  commences  with  their  receipt,  306. 
in  port  of  London,  when  wharfinger  delivers  them  on  the  wharf  to  the 

mate,  306. 
must  take  care  not  to  deliver  a  bill  of  lading  till  his  receipt  for  the 

goods  is  returned  to  him,  307. 
Duties  of,  in  respect  of  Voyage,  Ship,  and  Goods — 

must  provide  ropes  for  taking  in  cargo,  and  dunnage,  307. 

and  see  that  goods  are  properly  stowed,  307. 

and  that  more  goods  are  not  taken  on  board  than  ship  can  well  carrv, 

308.  * 

what  documents  and  certificates  he  must  carry,  308. 
what  colours  he  may  carry,  309. 
must  take  no  false  or  colourable  papers,  309. 

must  not  sail  before  expiration  of  time  agreed  by  charter-party,  310. 
must  wait  till  expiration  of  allowed  demurrage  if  required  to  do  so,  310. 
must  observe  Customs'  regulations,  310. 

what  they  are— clearances,  cockets,  victualling  bills,  &c.,  310,  311. 
must  commence  his  voyage  without  delay,  311. 
if  warranted  to  sail  with  convoy  must  proceed  to  appointed  rendezvous, 

312. 

how  warranty  fulfilled  by,  312—320. 
must  proceed  to  place  of  destination  without  stopping  at  intermediate 

port  or  deviation,  320. 
when  deviation  excused,  320. 

owner  responsible  for  loss  of  goods  during  unjustified  deviation,  320. 
if  ship  captured  in  consequence  of  deviation,  merchant  may  recover 

from  owner  prime  cost  of  his  goods  and  shipping  charges,  320. 
must  pursue  the  route  prescribed  by  charter-party,  322. 
or  the  usual  route,  322. 

must  not  delay  unnecessarily  in  port  of  refuge,  322. 
no  deviation  to  take  in  additional  cargo  during  unavoidable  delay,  if 

delay  or  risk  not  increased  thereby,  322. 
transshipment  when  proper,  323. 
hypothecation  and  sale  of  cargo  by,  324. 
must  take  care  of  cargo  during  voyage,  329. 
his  duties  on  completion  of  voyage,  330. 
must  take  care  that  ship  is  properly  moored  or  anchored,  330. 
must  comply  with  Customs'  regulations,  331. 
what  they  are,  881. 
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must  not  break  bulk,  when,  331. 

must  make  report,  331. 

and  deliver  bill  of  lading  or  copy  to  collector,  331. 

and  answer  collector's  questions,  331. 

penalty  on,  for  committing  or  sanctioning  smuggling,  331. 

must  deliver  cargo  on  production  of  bills  of  lading  and  payment  of 

freight  and  other  charges,  332. 

no  right  to  detain  them  for  wharfage  if  consignee  tenders  freight,  332. 
if  required  by  consignee  to  deliver  goods  over  ship's  sides  without 

landing  them  on  wharf  must  obey  request,  notwithstanding  usage  to 

pay  half  wharfage  in  such  cases,  332. 
must  wait  time  appointed  in  demurrage  clause,  332. 
primage,  petty  average,  332. 

should  take  security  for  contributions  to  general  average,  332. 
his  right  to  detain  goods  for  freight  per  charter-party,  332. 
may  detain  any  part  of  merchandise  for  freight  of  all  consigned  to  same 

person,  333. 

but  cannot  detain  goods  on  board  ship,  333. 
merchant  to  have  opportunity  of  examining  them,  333. 
practice  to  send  goods  to  wharf,  not  to  be  parted  with  till  freight  and 

other  charges  paid,  333. 

goods  once  parted  with  by  master,  unless  in  obedience  to  Act  of  Parlia- 
ment, lien  gone,  333. 

cannot  detain  goods  for  dead  freight,  334. 
what  constitutes  a  delivery,  334. 
when  not  expressly  in  accordance  with  terms  of  bill  of  ladiog  must  be 

according  to  practice  and  custom  of  port,  334. 
must  watch  goods  in  lighter  sent  for  them  by  consignee  till  fully  laden, 

335. 
when  protest  to  be  noted  and  extended  by,  335. 

Causes  which  excuse  the  Master  and  Owners — Contents  of  Chap.  6,  Part  4. 

(Ss.)  1.  Acts  of  God,  337. 

2.  Perils  of  the  sea,  pirates,  collision,  339. 

3.  Lightning,  343. 

4.  Embezzlement,  robbery,  344. 

5.  Neglect,  &c.,  of  pilots,  345. 

6.  Restraint  of  princes,  345. 
act  of  God,  what,  337. 

what  are  perils  of  sea,  339. 

"  robbers,"  "  roads,"  meaning  of,  in  charter-party,  339. 

excuse  of  fire  does  not  extend  to  loss  of  goods  by  fire  on  board  a 

lighter,  344. 

and  owners  not  liable  for  embezzlement,  &c.,  of  gold,  silver,  diamonds, 
watches,  jewels,  precious  stones,  unless  quality  and  value  stated  in 
bill  of  lading,  or  declared  in  writing,  344. 

restraint  of  princes  to  excuse,  must  be  actual,  not  merely  expected,  345. 
duties  and  rights  of,  in  respect  of  freight  and  transshipment,  328,  400. 
in  respect  of  general  average,  553. 

of  stoppage  in  transitu,  417. 
MATERIAL  MEN— See  Maritime  Lien. 

their  claims  upon  the  ship  in  specie  by  civil  law,  116. 
not  preferred  to  other  creditors  by  law  of  England,  117. 
in  English  Court  of  Admiralty,  122. 
in  Admiralty  Courts  of  United  States,  122. 
MEASUREMENT  OF  TONNAGE,  xxvi. 
MEETING  AND  PASSING  OF  SHIPS,  xcviii. 
MERCANTILEUMARINE  FUND,  cxxvi. 
MEBCHANT13HIPPING  REPEAL  ACT,  1854,  clxxxix, 
acts  and  parts  of  acts  repealed  by,  cxcii. 
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MERCHANT  SHIPPING  ACT  AMENDMENT  ACT,  1855  cxcviii 
MERCHANT  SHIPPING  AMENDMENT  ACT,  1862  ccii 
MISCONDUCT  BY  PASSENGERS  IN  STEAMERS,  cv. 
MORTGAGES.— See  Registry. 

of  ships  and  shares  therein,  CO,  xxxix. 

to  be  registered  in  order  of  time  of  production,  GO,  xxxix. 

entry  of  discharge  of,  xxxix. 

priority  of,  xxxix. 

mortgagee  not  to  be  deemed  owner,  xxxix. 
to  have  power  of  sale,  xxxix. 

rights  of  mortgagee  not  effected  by  any  act  of  bankruptcy  of  mortgagor,  xl. 

transfer  of,  xl. 

transmission  of  interest  of  mortgagee  by  death,  bankruptcy,  or  mar- 
riage, xl. 

transmitted  entry  of,  xl. 

MODE  OF  RECOVERING  WAGES,  510,  \m.—See  Wages. 
MORTGAGOR,  insurable  interest  of,  33. 

continues  owner,  29. 

MORTGAGEE  of  ship  not  to  be  deemed  the  owner,  except  to  secure  pay- 
ment of  mortgage  debt,  32. 
MORTGAGEE  OR  ASSIGNEE,  whether  liable  for  repairs,  29. 

their  right,  on  transfer  of  property  in  ship,  not  forfeited  by  bankruptcy 
of  mortgagor  or  assignor,  32,  61. 

when  liable  to  burthens  of  ownership,  29. 

entitled  to  freight  accruing  due  after  he  takes  possession,  33. 
MUSTER-ROLL  of  crew  to  be  kept  by  master,  170. 

object  of,  170. 

what  to  contain,  170. 

to  be  delivered  by  masters  to  shipping  masters,  consular  and  Custom- 
house officers,  when,  170. 

penalty  for  not,  171. 


N. 

NAME  OF  SHIP,  not  to  be  changed,  52,  xxxii. 

to  be  painted  on  registered  ships,  52,  xxxii. 

penalty  for  erasing  it,  52,  xxxii. 

NATIONAL  CHARACTER  OF  SHIP,  provisions  respecting  it,  xlvi. 
NAVAL  COURTS  on  high  seas,  their  constitution,  powers  and  proceedings, 

150,  Ixxxix. 
NAVAL  OFFICERS,  their  duty  with  regard  to  ships  in  distress,  570. 

entitled  to  salvage,  when,  cxlii. 
NAVIGATION,  statutes  relating  thereto,  48. 
NEUTRAL  PORT,  condemnation  of  ship  in,  21. 
NEWCASTLE  AND  HULL,  appointment  of  sub-commissioners  of  pilotage 

by  Trinity  Houses  of,  cxx. 
NOTARY  PUBLIC,  protests  of  masters  drawn  up  by  them,  335. 

copies  of  contracts  attested  by  them  not  evidence  of  originals,  336. 
NOTICE,  of  transfer  of  property,  in  British  ships,  when  to  be  given,  60. 

by  owners  to  discharge  their  liability,  effect  thereof,  304. 


OFFICERS  OF  REVENUE, 

may  be  appointed  receivers  by  Board  of  Trade,  581. 

their  duty  and  authority  in  cases  of  wreck  an  d  in  absence  of  receiver,  cxxxn. 
OFFICIAL  LOGS,  provisions  respecting,  xcv. 
OWNERS  OF  SHIPS.— See  Registry— Part-owners. 
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Contents  of  Chap.  1,  Part  1. 

OWNERS  OF  SHIPS— continued. 

(Ss.)  1.  Of  title  by  building  and  purchase,  1. 

2.  By  purchase  from  the  master,  and  of  his  authority  to  sell,  6. 

3.  Of  title  by  capture,  20. 

4.  Of  the  evidence  of  property  in  ships,  absolute,  and  by  way  of 

mortgage,  24. 

5.  Of  the  liabilities  of  owners  of  ships  for  repairs  done  or  stores 

supplied  to  them,  26. 

6.  Of  the   liabilities  of  charterers  and   owners  pro    tempore   of 

ships,  28. 

7.  Of  the  rights  and  liabilities  of  mortgagees,  29. 

8.  The  liabilities  of  owners  and  charterers  of  ships  further  con- 

sidered, 34. 

ownership,  how  acquired,  1. 
by  building  and  purchase,  1. 
by  bills  of  sale,  2. 

by  special  agreement  for  building,  2,  3. 
while  ship  unfinished,  3. 
by  sale  of  master,  when,  6. 
only  in  cases  of  extreme  necessity,  6 — 20. 
by  capture  and  condemnation,  20. 
evidenced  by  written  documents,  24. 
what  liabilities  attached  to,  26. 

when  owners  answerable  for  repairs  and  necessaries  supplied  to  a  ship,  26. 
when  not,  27,  28. 
when  not,  on  master's  order,  27. 

of  the  liability  of  charterers  and  owners  pro  tempore,  28. 
whether  mortgagee  liable  as  owner,  29. 
when  vessel  chartered  to  master,  39. 

who  is  to  be  deemed  owner  of  a  chartered  ship  with  respect  to 
a  person  who  has  put  goods  on  board  by  authority  of  the 
charterer,  34. 

of  British  ships,  who  may  be,  50,  xxv. 
who  not,  50,  xxv. 
no  more  than  thirty-two  persons  to  be  owners  at  one 

time  of  a  ship,  52,  xxxii. 
what  is  required  on  their  part  to  obtain  registry  of  a 

ship,  52 — 53,  xxxii. 

how  to  transfer  his  property  therein  abroad,  59,  60. 
of  ships,  answerable  on  the  contract  of  the  master  as  to  the  employment 
of  the  ship,  &c.,  100. 

of  a  chartered  ship,  28,  102. 

of  a  general  ship,  277. 

as  to  repairs,  &c.,  108. 

on  his  contract  with  the  mariners  and  pilot,  109. 

as  to  money  borrowed  abroad,  110 — 116. 

at  home,  113. 

answerable  for  a  breach  of  warranty  to  sell  with  convoy,  312. 
not  answerable  beyond  the  value  of  the  ship  and  freight  for  the  acts  of 

the  master  or  mariners,  351. 
further  extension  of  the  limitation  of  owners,  354. 
in  case  of  personal  injury  and  loss  of  life,  354. 
answerable  for  robbery  to  what  extent,  350. 

not  answerable  for  faults  of  pilot  when  compulsory  on  him  to  take  one,  181 . 
registered,  how  far  liable  as  such,  27. 


PAPERS,  ship's  papers,  what,  309. 

Part  I.  (1?  &  18  Viet.  c.  104),  xxii. 
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Part  If.,  xxv. 

Part  III.,  xlviii. 

Part  IV.,  xcvii. 

Part  V.,  cvii. 

Part  VI.,  cxxi. 

Part  VII  ,  cxxvi. 

Part  VIII.,  cxxix. 

Part  IX.,  cxlvi. 

Part  X.,  cl. 

Part  XI.,  clvi. 

PART  OWNERS  OF  A  SHIP. 

Contents  of  Chap.  3,  Part  1. 

(Ss.)  1.  Of  their  legal  relation  to  each  other  as  tenants  in  common,  or 
as  partners  and  joint-tenants,  71. 

2.  Regulations  for  the  enjoyment  of  their  common  property  in 

case  of  disagreement  by  the  laws  of  foreign  states,  72. 

3.  Jurisdiction  exercised  for  that  object  by  the  High   Court  of 

Admiralty  in  England,  73. 

4.  Power  of  one  part-owner  to  bind  the  others  by  his  contracts ; 

office  and  authority  of  ship's  husband,  78. 

5.  Adjustment  of  the  interests  of  part-owners  on  bankruptcy  of  one 

of  them,  80. 

(5.  Ship's  accounts,  how  adjusted  between  part  owners  at  law  and 
in  equity,  85. 

7.  Interest  of  part-owners  as  to  strangers:  who  should  be  joined 

as  plaintiffs  and  defendants,  M>. 

8.  Extent  of  liability  of  each  part-owner  for  supplies  and  repairs. 

88. 

are  tenants  in  common  of  their  shares,  71. 
not  partners,  84. 

no  survivorship  between  them,  71. 
their  interest  with  respect  to  each  other,  72. 
with  respect  to  strangers,  86. 
their  remedies  against  each  other,  85. 

one  may  make  separate  contract  as  to  joint  property,  when,  87. 
others  may  sue  on  it,  when,  87. 
foreign  laws  as  to  their  disagreement,  72. 
law  of  England,  73. 

repairs  of  ship  by,  in  case  of  disagreement,  72. 
employment  of  ship  (in  case  of  disagreement  of)  by  majority,  73. 
when  part-owners  equally  divided,  7G. 
security  to  be  given  to  dissentient  minority  for  safe  return  of  ship  to 

the  extent  of  value  of  their  shares,  73. 
form  of  it — See  Appendix  of  Forms,  cccxciv. 
authority  of  Court  of  Admiralty  to  take  such  security.  71. 
to  take  cognizance  of  mortgages,  when,  77. 
but  not  to  compel  part-owner  to  sell  his  share,  77. 
warrant  granted  by  Admiralty  to  arrest  ship,  73. 
attachment  against  master  for  not  obeying,  74. 
part-owner  taking  security  not  entitled  to  profits  of  voyage,  7:5. 
if  amount  of  respective  shares  disputed,  application  must  be  to  Court  of 

Equity,  7(5. 

cannot  sue  co-owner  for  taking  ship  away,  74. 
nor  obtain  redress  in  equity,  74. 
unless  ship  destroyed  by  him,  7  I. 
what  is  destruction,  74. 
destroying  evidence  of  identity.  ',  l. 
co-owners  liable  on  order  of  one  for  repairs,  when,  78. 
unless  liability  expressly  provided  against,  78. 
not  for  insurance,  80. 
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PART-OWNERS  OF  A  SHIP— continued. 

unless  in  partnership  and  order  given  in  name  of  firm,  80. 

admission  of  one,  on  subject  of  conjoint  ownership,  not  binding  on  the 

other,  80. 

not  for  expenses  of  law-suit,  79. 
bankruptcy  of  one,  after  commencement  of  voyage,  does  not  affect  his 

interest  in  profit  and  loss  of  adventure,  80. 
though  his  full  share  of  outfit  not  paid  by  him,  81. 
co-owners  may  deduct  his  share  of  expenses  from  his  share  of  profits, 

paying  balance  of  profit  to  his  assignees,  8L. 
lien  ibr  expenses  on  co-owner's  share,  81. 
cannot  recover  damages  against  co-owners  for  sending  ship  to  sea, 

whereby  it  was  lost,  74. 
nor  obtain  redress  in  equity,  74. 
cannot  sell  co-owner's  share,  84. 
purchaser  entitled  to  profit,  and  chargeable  to  expense  of  voyage  in. 

prosecution  when  purchase  made,  but  not  of  antecedent  voyages,  83. 
settlement  of  account  of  profits  on  a  voyage  by  majority,  whether  others 

bound  by,  83. 

actions  by,  for  wrong  or  negligence  of  stranger,  86. 
should  be  brought  in  joint  names,  80. 
actions  for  freight,  «7. 
actions  against  part-owners,  ST. 
ship's  husband,  his  duties  and  authority,  79 — 80. 
has  lien  on  eacli  part-owner's  share  for  expenses,  80. 
part-owners  who  have  given  security  to  tradesmen  for  repairs  to  the 

value  of  their  own  shares  still  liable  for  residue,  88. 
unless  liability  expressly  guarded  against,  88. 
PASSAGE  BROKERS,  regulations  respecting  them,  cclxi. 
must  give  bond  to  Crown,  cclxi. 
must  obtain  a  licence,  cclxi. 
and  how  obtained,  cclxi. 

regulations  respecting  emigration  runners,  employed  by,  cclxiii. 
who  must  have  written  authority  to  receive  passage  "money  as  agent 

of,  cclxiv. 

lists  of,  to  be  kept  by,  and  exhibited  in  office  of,  cclxiv. 
emigration  runners, 
penalty  on,  for    employing    emigration    runners,    and   on   them   for 

acting  without  licence  and  badge,  cclxiii. 
contract  ticket  to  be  given  by,  to  passenger  for  money  received  for 

passage,  cclxii. 
PASSENGER. 

Contents  of  Chap.  8,  Part  3. 

(Ss.)  1    Of  the  rights  and  duties  of  the  master  and  passengers,  185. 

2.  Contracts  for  the  conveyance  of  passengers,  and  cases  decided 

upon  them,  186. 

3.  Passengers'  Acts,  U)0. 

4.  Passenger  Steamers,  193. 

5.  Provisions  for  the  prevention  of  accidents  and  misconduct  on 

them,  193. 

taking  charge  of  ship  in  distress,  entitled  to  remuneration,  186. 
no  freight  for  infant  born  during  voyage,  366. 
goods  of,  contribute  to  general  average,  549. 
conveyance  of,  in  merchant  ships,  185. 
what  may  be  required  of,  by  master,  185. 
case  in  illustration  of,  186. 
rights  and  duties  of,  185,  192. 
under  express  contract,  186. 
by  usage  of  particular  trade,  187. 
miscellaneous  cases  on,  187 — 190. 
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P  ASS  E  NGE  R— continued. 

covenants  for  convenience  of,  187. 

passage  money  paid  in  advance,  188. 

when  recoverable  if  ship  lost,  when  not,  l*s. 

delay  in  sailing,  188. 

passage  money  claimed,  after  capture,  pro  raid  itineris,  189. 

executors  of  captain  who  died  before  commencement  of  voyage,  or  chief 
mate  on  whom  command  devolved,  which  of  them  entitled  to  passage 
money,  189. 

provisions  for,  what  sufficient,  189. 

what  conduct  of,  towards  master,  will  justify  exclusion  of  from  cuddy, 
190. 

luggage  of,  subject  to  master's  lien  for  passage  money,  190. 

but  not  the  clothes  worn  by,  when  leaving  vessel,  190. 

legislative  provisions  respecting,  190. 

objects  of,  191. 

evils  to  be  remedied,  1U1. 

Acts  of  Parliament  respecting,  191 — 193. 

passenger  steamers,  regulations  of  17  &  18  Viet.  c.  104,  respecting, 

193. 
PASSENGERS'  ACT,  18  &  19  Viet.  c.  119. 

prefatory  clauses,  ccxl. 

definitions,  ccxl. 

emigration  commissioners  to  carry  act  into  execution,  ccxlii. 

arrangements  of  the  ship,  ccxliii. 

lists  of  passengers,  ccxliv. 

arrangement  of  berths,  ccxlvi. 

light  and  ventilation,  ccxlvii. 

to  carry  boats  according  to  tonnage,  ccxlviii. 

life  boat  and  life  buoys,  ccxlviii. 

computation  of  voyages,  ccxlix. 

survey  of  water  and  provisions,  ccl. 

water  tanks  or  casks  to  be  approved  by  emigration  commissioners,  ccli. 

dietary  scale,  cclii. 

passenger's  steward  and  cook,  ccliii. 

medical  men,  ccliv. 

supply  of  medicines,  ccliv. 

inspection  of  passengers  and  medicines,  cclv. 

re-landing  of  sick  passengers,  cclv. 

passengers'  rights,  cclv. 

return  of  passage  money  to  passengers  relanded,  cclvi. 

or  for  whom  passage  not  provided,  cclvi. 

subsistence  of,  in  case  of  detention,  cclvi. 

in  case  of  ship  putting  back  to  replenish,  cclvii. 

providing  passages  for  in  case  of  shipwreck,  cclvii. 

passage  brokers,  cclxi. 

to  apply  to  colonial  voyages,  how  far,  cclxviii. 
PASSENGER  STEAMERS,  survey  of,  ci. 

misconduct  by  passengers  in,  cv. 

accidents  to  be  reported  to  Board  of  Trade,  cvi. 
notice  to  be  given  of  apprehended  loss  of  steam  ships,  cvi. 
collisions  to  be  entered  in  official  log,  cvi. 
PAYMENT.— See  Average-,  Freight— Salvage— Way es. 
PENALTIES. — See  Convoy — Pilots — Salvage  General — Salvage  in  Cinque 

Ports — Certificate  of  Registry — Master — and  Marine  Stores. 
for  false  declarations,  under  Part  II.,  xlvii. 
PERILS  OF  THE  SEA,  what  are,  339— 34M. 
what  not,  343. 

how  questions  relating  to  them  are  to  be  decided,  343. 
PILOT  BOATS,  cxi. 
PILOT  LICENCES,  cxii. 
PILOTAGE,  summary  of  regulations  respecting,  xiii. 
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PILOTAGE— continued. 

Contents  of  Chap.  7,  Part  3. 
(Ss.)  1.  Of  pilots  generally,  172. 

2.  Of  the  Trinity  House  and  its  jurisdiction,  and  the  Cinque 

Port  pilots,  173. 

3.  Of  the  general  regulations  of  17  &  18  Viet.  c.  104,  respecting 

pilotage  authorities  and  pilotage,  174. 

4.  Of  compulsory  pilotage,  179. 

5.  What  vessels  need  not  take  a  pilot,  180. 

6.  Miscellaneous,  181. 

7.  Exemption   of  owners  and  masters  from  liability  in  case  of 

loss  or  damage,  181 . 

8.  Jurisdiction  of  Admiralty,  183, 

9.  Pilotage  of  foreign  ships,  184. 
Pilotage  Authorities  ( General }— 

jurisdiction  of,  cvii. 

power  of,    to    make    and   extend  exemptions  from    compulsory 
pilotage,  cvii. 

powers  of,  cvii. 

publication  of  bye-laws  by,  cviii. 

bye-laws  to  be  laid  before  Parliament,  cviii. 

appeal  to  Board  of  Trade,  cviii. 
Pilotage  Authorities,  Returns  by  (General} — 

returns  to  be  made  to  Board  of  Trade  of  particulars  connected 
with  pilotage,  cix. 

if  authorities  fail  to  give  returns,  jurisdiction  may  be  transferred  to 
Trinity  House,  cix. 

returns  to  be  laid  before  Parliament,  ex. 
Licensing  of  Masters  and  Mates  (General} — 

master  or  mate    examined   and  passed,   to    receive   a  pilotage 
certificate  to  pilot  certain  ships,  ex. 

renewal  of  pilotage  certificate,  ex. 

Board  of  Trade  to  examine  and  grant  certificates  to  masters  and 
mates  on  authorities  refusing  to  do  so,  ex. 

fees  upon  such  certificates,  and  renewals  thereof,  ex. 

power  to  withdraw  pilotage  certificates,  cxi. 
Pilot  Boats  (General}— 

how  to  be  provided,  cxi. 

characteristics  of,  cxi. 

qualified  pilot  to  display  flag,  though  not  in  pilot  boat,  cxii. 

penalty  on  ordinary  boat  displaying  pilot  flag,  cxii. 
Pilot  Licences  (General) — 

registry  of,  cxii. 

copies  of  regulations  to  be  furnished  to  qualified  pilot  and  to  be 
produced  by  him,  cxii. 

qualified  pilot  to  produce  licence  to  employer,  cxii. 

licences  to  be  delivered  up  when  required,  and  returned  on  death, 

cxii. 
Pilotage  Compulsory  (General) — 

how  enforced,  cxii. 

home-trade  passenger  ships  to  employ  qualified  pilots,  unless  they 
have  certificated  masters  or  mates,  cxiii. 

certificate,  how  granted  to  such  masters  and  mates,  cxiii. 
Rights,  Privileges,  and  Remuneration  of  Pilots  (General} — 

qualified  pilot  unable  to  board,  when  entitled  to  pilotage,  cxiii. 

allowance  to  pilot  taken  out  of  district,  cxiii. 

penalty  on  pilot  receiving  or  master  offering  improper  rate,  cxiv. 

penalty  on  a  false  declaration  as  to  draught  of  ship,  or  falsifying 
marks,  cxiv. 

power  of  qualified  pilot  to  supersede  unqualified  pilot,  cxiv. 

penalty  on  unqualified  person  acting  as  pilot,  cxiv. 
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PILOTAGE  —  continued. 

occasions  on  which  unlicensed  persons  may  act  as  pilots,  cxiv. 
liability  for  and  recovery  of  pilotage  dues,  cxiv. 
power  for  consignees  to  retain  pilotage  dues  paid  by  them,  cxiv. 
Pilots,  0 (fences  of  (General  )— 

penalties  on  qualified  pilot  exercising  certain  trades  and  committing 
certain  offences: — offending  against  revenue ;  guilty  of  corrupt 
practices  ;  lending  licence;  acting  when  suspended ;  acting  when 
drunk;   unnecessarily  causing   expense;    declining   to   go   off; 
unnecessarily   cutting  or    slipping  cable ;    refusing  to  conduct 
ship  into  port ;  quitting  ship,  cxv. 
penalty  on  pilot  endangering  ship,  life,  or  limb,  cxv. 
or  doing  wilful  injury  to  ship  in  his  charge,  cxvi. 
General  Power  of  Trinity  House — 

to  alter  regulations,  cxvi. 
Sub-Commissioners  and  Pilots  (Trinity  House) — 

power  of  Trinity  House  to  appoint  sub- commissioners,  cxvi. 
to  license  pilots  to  act  within  certain  limits,  cxvi. 
publication  of  notice  of  licences  of  pilots  by  Trinity  House,  cxvi. 
bonds  to  be  given,  cxvii. 
liability  limited,  cxvii. 
continuance  and  renewal  of  licences,  cxvii. 
power  to  revoke  and  suspend  licences,  cxvii. 
Pilotage,  Compulsory  (Trinity  House) — 

penalty  on  masters  of  ships  employing  unlicensed  pilots  or  acliug 

as  pilots,  cxvii. 

Trinity  House  to  make  regulations  for  a  constant  supply  of  quali- 
fied pilots  at  Dungeness,  180,  cxvii. 

ship  coming  past  Dungeness,  not  having  pilot  on  board,  to  take 
first  qualified  pilot  who  offers;  penalty  on  masters  failing  to 
display  usual  signal  for  pilot,  180,  cxviii. 
exemptions  from,  180,  cxviii. 
Pilotage,  Rates  of  (Trinity  Home) — 
rates  of  pilotage,  cxviii. 
of  pilotage  due  from  foreign  ships  trading  to  and  from  the  port  of 

London,  cxviii. 

certificate  of  payment  of  pilotage  to  be  given,  cxix. 
application  of  such  monies  by  Trinity  House,  cxix. 
settlement  of  differences  as  to  draught  of  ship,  cxix. 
Pilot  Fund  (Trinity  House) — 

payments  to  be  made  to  the  pilot  fund,  cxix. 
application  of  pilot  fund,  cxx. 

Appointment  of  Sub-Commissioners  ly  Trinity    Houses    of  Hull  and 
Xciccastle — 

power  of  Trinity  Houses  of  Hull  and  Newcastle  to  appoint  sub- 

commissionerg,  cxx. 
Limitation  of  Owners  and  Masters  Liability — 

limitation  of  liability  of  owner  where  pilotage  is  compulsory,  181,  cxx. 
when  they  must  be  employed,  &c.,  180. 
when  not,  180. 
PLATE,  quality  and  value  of,  to  be  expressed  in  bill  of  lading,  344. 

contributes  to  general  average,  54U. 
PLEA  in  abatement  by  part  owners,  si;. 
PORT  CHARGES  to  be  paid  by  master,  3LO. 
POWER  OF  SEAMEN  to  make  complaint,  Ixxxi. 

PRACTITIONERS,  MEDICAL,  what  ships  to  have  on  board,  167,  Ixxxi. 
PRATIQUE,  208. 
PRIMAGE,  meaning  of,  361. 

PRINCES,  restraint  of,  what  such  as  to  excuse,  345. 
PRIZE.— See  Capture. 
acts  relating  to,  594. 
creature  of  Crown,  20. 
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PRIZE—  continued. 

title  to  it  derived  from  Crown,  20. 
PRIZE  SHIPS,  registry  thereof,  53. 

exclusive  jurisdiction  of  Admiralty  in  cases  of,  23. 

belonging  to  persons  resident  in  Guernsey,  Jersey,  or  Man,  where  to  be 
registered,  51,  xxxi. 

production  of  an  official  copy  of  the   condemnation   at   the   time  of 

registry,  54,  xxxiv. 

PROHIBITION,  to  Court  of  Admiralty,  in  suits  by  one  part-owner  to  pre- 
vent others  from  sending  the  ship  abroad,  not  to  be  granted,  75. 

in  suits  for  repairs  in  England,  will  be  granted,  118. 

in  suits  for  wages,  when  granted,  514. 
when  not,  515,  516. 

at  what  time  it  must  be  applied  for,  514. 
PROTECTION  OF  SEAMEN  from  imposition,  Ixxxii. 
PROPERTY  in  British  ships.— See  Registry, 

in  ship,  how  proved,  24. 

always  evidenced  by  written  documents,  24. 

in  possession  of  bankrupt  owner,  24. 
PROTEST,  by  master,  what,  330. 

how  made,  330. 

usually  made  before  notaries,  335. 

may  be  before  British  consuls  at  foreign  ports,  335. 

contents  of,  336. 

not  evidence  for  master  or  owners,  336. 

but  may  be  against,  330. 

master  should  supply  correct  instructions  for  preparation  of,  336. 

utility  of,  in  adjustment  of  losses  and  calculation  of  averages,  336. 

credit  given  to,  by  whom  and  when,  336. 

on  what  occasions  made,  335. 

forms  of,  cccxcix — ccccv. 

Part  3.     Chap.  1. — Of  the  persons  employed  in  the  Navigation  of  Merchant 
Ships,  92. 

Q. 
QUALIFICATIONS— 

(Ss.)  1.  Of  masters  and  mariners,  &c.,  93. 

2.  Of  engineer?,  97. 

3.  Of  mariners,  98. 

regulations  of  17  &  18  Viet.  c.  104,  relating  to  them,  94. 
certificates  of  competency,  94. 
of  service,  94. 

QUARANTINE,  package  and  care  of  goods  during,  335. 
pratique,  what,  208. 

R. 

RANSOM.— See  Average. 

illegality  of,  387,  5^7. 

consequences  of  its  illegality,  387 — 527. 
RATS,  damage  to  cargo  by,  329. 
RECAPTURE,  salvage  thereon,  588. 

no  restoration  of  ship  set  forth  as  a  vessel  of  war,  693 — 4. 

payment  of  freight  thereon,  414. 
RECEIPT  FOR  GOODS,  usual  for  master  to  sign,  279—307. 

and  he  should  take  care  that  it  is  returned  before  he  signs  the  bill  of 
lading,  307. 

responsibility  incurred  by  not  doing  so,  307. 
RECEIVERS,  their  appointment  and  duties,  cxxxi. 

payment  of,  cxxxv. 
REGISTRATION  OF  AND  RETURNS  respecting  seamen,  170,  xcii. 


In  dex .  ccccl  v . 

REGISTRY  anew,  and  transfer  of  registry,  xliii. 

miscellaneous,  xliv. 
REGISTRY  OF  SHIPS.— See  Certificate  of  Registry. 

Contents  of  Chap.  2,  Part  1. 

(Ss.)  1.  Description  and  ownership  of  British  ships,  47,  50. 

2.  The  measurement  of  tonnage,  51. 

3.  The  registry  of  British  ships,  51. 

4.  Certificate  of  registry,  56. 

5.  Transfers  and  transmissions,  59. 

6.  Mortgages,  60. 

7.  Certificates  of  mortgage  and  sale,  61. 

8.  Registry  anew,  and  transfer  of  registry,  63. 

9.  Registry,  miscellaneous,  64. 

10.  Fishery  hoats,  lighthouse  boats,  and  pleasure  yachts,  65. 

11.  Evidence  of  declarations  and  books  of  registry,  66. 

12.  Offence  of  forging  or  fraudulently  altering  docume  ts,  and  of 

making  false  declarations,  70. 

description  and  ownership  of  British  ships,  47,  50,  xxv. 
owners  must  be  natural  born  subjects,  50,  xxv. 
or  denizens,  50,  xxv. 
or  naturalized,  50,  xxv. 

or  corporate  bodies  in  Queen's  dominions,  50. 

if  oath  of  allegiance  taken  to  foreign  state,  owner  must  be  resident 
in  Queen's  dominions,  or  partner  in  house  carrying  on  business 
there,  50. 

or  member  of  British  factory,  50,  xxvi. 
all  British  ships  must  be  registered,  under  17  £  18  Viet.  c.  1  and  4, 

50,  xxvi. 
except  those  already  registered,  50,  xxvi. 

ships  of  15  tons,  employed  on  rivers  or  coasts  of  United 
Kingdom  or  British  possession  by  owner  resident  there, 
50,  xxvi. 

ships  not  exceeding  30  tons,  employed  in  fishing  on  certain 
shores  and  coasts,  and  not  having  a  whole  or  fixed  deck, 
50,  xxvi. 

unless  registered  not  to  be  recognized  as  British  ships,  50,  xxvi. 
not  to  have  clearance  or  transire,  50,  xxvi. 
liable  to  be  detained,  51,  xxvi. 
measurement  of  tonnage,  51,  xxvi. 
Registry  of  British  Ships,  51,  xxxi. 

by  whom  to  be  made,  and  where,  51,  xxxi. 

registrar  to  keep  register  book,  52,  xxxi. 

preliminaries  to  registry,  52,  xxxii. 

name  to  be  painted  on  stern,  52,  xxxii. 

not  to  be  changed  or  obliterated,  52,  xxxii. 

ship  to  be  surveyed,  52,  xxxii. 

surveyor  to  grant  certificate  of  tonnage,  build,  description,  52,  xxxii. 

certificate  to  be  delivered  to  registrar,  52,  xxxii. 

property  in  ship  to  be  divided  into  sixty-four  shares,  52. 

not  more  than  thirty-two  persons  to  be  registered  as  owners,  52, 

xxxii. 

none  to  be  registered  for  fractional  share,  53,  xxxii. 
not  more  than  five  may  be  registered  as  joint-owners,  53,  xxxii. 
joint-owners  to  be  considered  as  one  person,  53,  xxxii. 
'but  may  not  dispose  of  their  interest  in  severally,  53,  xxxii. 
body  corporate  must  be  registered  in  corporate  name,  53,  xxxii. 
declaration  to  be  made  by  person  applying  to  be  registered  as 

owner,  53,  xxxii. 
contents  of  it,  53,  xxxiii. 
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REGISTRY  OF  SHIPS- continued. 
Registry  of  British  Ships — 

before  whom  subscribed,  53,  xxxiii. 

to  be  made  by  secretary  or  public  officer  of  corporate  body,  53, 
xxxiii. 

certificate  of  builder,  containing  true  account  and  description  of 
ship,  to  be  produced  to  registrar,  53,  xxxiii. 

with  declaration  of  ownership  in  case  of  British-built  ship,  54, 
xxxiii. 

what  particulars  as  to  foreign-built  ship,  54,  xxxiii. 

entry  in  register  book,  and  particulars  of,  54,  xxxiv. 

port  at  which  ship  registered  to  be  considered  her  port  of  registry, 
54,  xxxii. 

but  may  be  transferred  to  another  port,  54,  xliv. 

and  fresh  certificate  of  registry  granted,  54,  xliv. 

equitable  interests  under  old  acts,  54. 
under  the  new  act,  55. 

certificate  of  registry,  recital  of,  not  required  in  contract  of  sale  of 
ship,  55. 

no  notice  of  any  trust  to  be  entered  in  register,  55. 

effect  of  this  provision,  55. 

Court  of  Chancery,  Session,  and  principal  Court  abroad,  may  pro- 
hibit, by  order,  dealing  with  any  ship  or  share,  56. 
Certificate  of  Registry — 

to  be  granted  on  completion  of  registry,  56,  xxxiv. 

contents  of,  56,  xxxiv. 

change  of  ownership  to  be  endorsed  upon  it,  56,  xxxiv. 

master  bound,  under  penalty,  to  deliver  certificate  to  registrar  for 
this  purpose,  57,  xxxiv. 

change  of  master  to  be  endorsed,  57,  xxxv. 

if  lost,  mislaid,  or  destroyed,  a  new  one  may  be  granted  by  regis- 
trar of  ship's  port,  57,  xxxv. 

and  provisonal  certificate  by  registrar  at  other  ports,  57,  xxxv. 

to  be  used  only  for  lawful  navigation  of  ship,  57,  xxxv. 

not  subject  to  detention  by  reason  of  title,  lien,  charge,  &c.,  57, 
xxxv. 

misdemeanor  to  use  certificate  not  legally  granted,  58,  xxxvi. 

subjecting  ship  to  forfeiture,  58,  xxxvi. 

notice  of  loss,  capture,  breaking  up,  to  be  given  to  registrar,  58, 
xxxvi. 

and  certificate  to  be  given  up,  58,  xxxvi. 

provisional  certificate  to  be  granted  by  consular  officer,  when  ship 
becomes  British-owned  at  foreign  port,  58,  xxxvi. 

contents  of,  58,  xxxvi. 

copy  to  be  forwarded  to  commissioners  of  Customs,  58,  xxxvi. 

to  remain  in  force  for  six  months,  58,  xxxvii. 

or  till  ship  arrives  at  port  where  there  is  a  British  registrar,  58, 
xxxvii. 

title  of  purchaser  and  mortgagee  need  not  be  endorsed  on,  58. 

protected,  though  not  endorsed,  against  assignees  of  bankrupt 

mortgagor,  58. 
Transfers  and  Transmissions — 

transfer  must  be  by  bill  of  sale,  59,  xxxvii. 

containing  a  description  of  the  ship,  59,  xxxvii. 

declaration  of  ownership  to  be  made,  59,  xxxvii. 

transferee's  name  to  be  entered  in  book  of  registry,  59,  xxxvii. 

fact  of  such  entry,  and  date  and  time  to  be  endorsed  on  bill  of  sale, 
59,  xxxvii. 

of  property  or  interest  of  mortgagee  by  death,  bankruptcy,  insol- 
vency, marriage,  how  entered,  59,  xxxvii. 

transferees,  however  numerous,  to  be  considered  one  person,  59, 
xxxviii. 
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Transfers  and  Transmissions — 

persons  entitled  by  transmission,  and  not  qualified,  may  obtain 

order  for  sale  from  Court,  by  nominee  of,  and  payment  of  pro- 
ceeds, 59,  xxxviii. 

requisition  of  nominee  to  be  obeyed  by  registrar,  CO,  xxxviii. 
interest  forfeited  if  application  not  made  within  four  weeks,  or 

further  time,  not  exceeding  one  year,  to  be  allowed  by  Court, 

60,  xxxviii. 

Courts  may  prohibit  transfers  of  ships,  GO,  xxxix. 
Mortgages — 

to  be  in  scheduled  form,  60,  xxxix. 

to  be  recorded  by  registrar  in  order  of  their  production,  60,  xxxix. 

and  date  and  hour  of  record  to  be  endorsed  on  instrument  of,  CO, 

xxxix. 
discharge  of  mortgage  on  production  of  mortgage  deed  with  receipt 

endorsed,  to  be  entered  in  register  book,  60,  xxxix. 
and  estate  of  mortgagee  to  re-vest  in  person  but  for  it  entitled,  60, 

xxxix. 

to  have  priority  according  to  date  of  their  record,  CO,  xxxix. 
mortgagee  not  by  reason  of  mortgage  to  be  deemed  owner,   60, 

xxxix. 
except  so  far  as  necessary  to  make  security  for  his  debt  available, 

CO,  xxxix. 
registered  mortgage  not  affected  by  mortgagor's  bankruptcy,  though 

ship  in  his  order  and  disposition,  61,  xl. 
may  be  transferred,  61,  xl. 

date  and  hour  of  transfer  of,  to  be  entered  by  registrar,  61,  xl. 
and  endorsed  on  instrument  of  transfer,  61,  xl. 
Certificates  of  Mortgage  and  Sale — 
object  of,  61. 

to  enable  owner  to  sell  or  mortgage  his  ship  abroad.  62.      ' 
are  powers  of  attorney,  62. 
when  executed,  a  record  thereof  to  be  endorsed  on  mortgage  by 

registrar  or  British  consular  officer,  62,  xli. 
may  be  revoked,  62,  xliii. 

and  limited  in  respect  of  time,  place,  price,  and  amount,  62,  xl. 
to  be  recorded  by  registrar  granting,  and  registrar  before  whom 

power  executed,  62,  xli. 

not  for  sale  of  less  than  the  whole  ship,  62,  xlii. 
no  sale  to  bond  fide  purchaser  or  mortgagee  without  notice,  under 

power  limited  to  place  and  time  not  exceeding  twelve  months, 

to  be  impeached  by  reason  of  bankruptcy  or  insolvency  of  per- 
son giving  power,  or  of  his  death,  62,  xlii. 
cannot  be  granted  for  sale  or  mortgage  of  ship  in  United  Kingdom 

or   other  British   possession   in    which  ship's  port  of  registry 

situate,  02,  xli. 

or  by  person  not  named  in  certificate,  G2,  xli. 
if  sold  to  person  qualified  to  be  British  owner,  to  be  by  bill  of 

sale,  62,  xlii. 

and  ship  to  be  registered  anew,  62,  xlii. 
regulations  to  be  observed,  62,  xlii. 
if  sold  to  person  not  qualified,  CM,  xlii. 

if  not  complied  with,  no  title  acquired  by  British  law,  G3,  xlii. 
if  no  sale  made,  certificate  to  be  delivered  up  to  be  cancelled, 

63,  xlii. 

if  lost  or  obliterated,  new  one  may  be  granted,  63,  xliii. 
Registry  Anew,  and  Transfer  of  Registry — 

when  ship  so  altered  as  not  to  correspond  with  description  in 

register  book,  new  certificate  may  be  granted,  63,  xliii. 
or  ship  may  be  registered  anew,  M,  xliii. 
or  alteration  endorsed  on  old  one,  63,  xliii. 


cccclviii.  Index. 

"REGISTRY  OF  SHIPS— continued. 

Registry  Anew  and  Transfer  of  Registry — 

registrar  of  ship's  port  may  require  registry  anew,  03,  xliii.; 

not  to   be  recognised  as  British  ship,  or  duly  registered,  if  not 

registered  anew,  or  alteration  registered,  64,  xliv. 
ship's  register  may  be  transferred  from  one  port  to  another,  on 

application  of  parties  interested,  64,  xliv. 
their  names  to   be  transmitted  by  registrar  to  registrar  of  ship's 

intended  port,  64,  xliv. 

name  of  new  port  to  be  substituted  for  old,  on  ship's  stern,  64,  xliv. 
Registry,  Miscellaneous — 

inspection  of  registry  books,  64,  xliv. 

application  of  fees,  64,  xlv. 

indemnities  and  duties  of  registrars  in  exceptional  cases,  64,  xlv. 

provision  for  cases  of  infancy  and  incapacity,  64,  xlv. 

grant  of  passes,  in  special  circumstances,  for  unregistered  ships, 

64,  xlv. 

liability  to  penalties  of  unregistered  persons  interested,  not  being 

mortgagees,  64,  xlvi. 
Forgery — offence  of  forging  or  altering  book  or  document,  or  entry  or 

endorsements  on  them,  64,  xlvi. 
National  Character — 

clearance  or  transire  not  to  be  granted  until  ship's  nation  declared, 

65,  xlvi. 

assumption  of  British  flag,  or  national  character,  on  board  ships 
owned  by  persons  not  qualified  to  own  British  ships,  forfeiture, 
65,  xlvi. 

unless  to  escape  capture,  65,  xlvi. 

carrying  papers  or  documents  to  conceal  British  character  of  ship, 
or  fraudulent  assumption  of  foreign  character,  with  intent  to 
deceive  those  entitled  to  inquire,  forfeiture,  65,  xlvi. 
acquisition  by  unqualified  person  of  interest,  not  transmitted,  in 

ship  using  British  flag  and  character,  forfeiture,  65,  xlvi. 
ships  of  unqualified  persons   declared  not  to   be  recognised   as 
British   ships,   not  to   enjoy  privileges,   but  subject  to   fines, 
penalties,  &c.,  as  if  British  ship,  65,  xlvii. 
Evidence  of  Declarations,  and  of  Books  of  Registry — 

examined    or  certified  copies    of  registers   and    declarations    to 

be  received  tMprimdfade  evidence  of  contents,  66,  xlviii. 
certificate  of  registry  to  be  evidence  of  contents  and  matters  recited 

or  endorsed  thereon,  66,  xlviii. 
when  title  strictly  in  question,  no  claim  receivable  in  opposition 

to  modes  of  conveyance  prescribed  by  statute,  66. 
register,  how  far  evidence  of  ownership,  66 — 70. 

Offence  of  forging  or  fraudulently  altering  Documents,  and  making  false 
Declarations — 

persons  forging  or  fraudulently  altering  register  book,  certificate 

of  surveyor  or  of  registry,  bill  of  sale,  instrument  of  mortgage, 

certificate  of  mortgage  or  sale,  or  entry,  or  endorsement  required 

by  Part  II.  of  Act,  guilty  of  felony,  70,  xlvi. 

wilfully  making  false  declaration  of  qualification,  a  misdemeanor, 

70,  xlvii. 

and  ship  or  share  of  declarant  forfeited,  70,  xlvii. 
making  false  statements  in  declaration,  documents,  or  evidence 
produced  before  registrar,  touching  title  to  ownership  or  interests 
in  ship,  or  making  use  of  or  uttering  (wilfully),  a  misdemeanor, 
70,  xlvii. 

RELIEF  TO  SEAMEN'S  FAMILIES  out  of  poor  rates,  Ixvii. 
REMITTANCE  OF  SEAMEN'S  WAGES,  Ixiv. 
REPAIRS  OF  SHIP— See  Lien— Master. 
if  part-owners  disagree,  72. 
lien  of  one  part-owner  on  the  share  of  another  for,  80,  81. 
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KEPAIRS  OF  SHIP— continued 

ordered  by  master,  when  a  charge  upon  the  owners,  &o.,  H»7. 
if  made  abroad,  108. 
not  unless  they  can  be  proved  to  have  been  m-i-es- 

sary,  100,  113. 

the  mode  of  ascertaining  what  is  necessary,  114. 
tradesman  not  required  to  ascertain  the  expediency 

of  repairs,  11G. 
who  liable  for,  20. 

when  a  subject  of  general  average,  and  when  not,  5:{o. 
registered  owners  when  liable  for,  and  when  not,  26. 
REPORT  of  ship,  when  and  how  made,  331. 

bulk  not  to  be  broken  within  four  leagues  of  coast,  until  made.  :j:$  1 
KESPONDENTIA,  125,  127,  143. 
RESTRAINT  OF  PRINCES, 
what  such  as  to  excuse,  345. 
must  be  active  and  operative,  345. 
RETURNS  by  pilotage  authorities,  cix. 
REVENUE  OFFICERS, 

their  authority  and  duty  with  respect  to  ships  in  distress,  cxxxi. 
ROADS,  meaning  of  in  charter-party,  330. 
ROBBERS,  meaning  of  in  charter-party,  339. 
ROBBERY, 

master  and  owners  answerable  for,  if  committed  in  a  port  or  river,  300. 
though  not  guilty  of  any  fault,  307. 

not  if  committed  by  pirates  at  sea,  340. 

owners  not  answerable  for,  beyond  the  value  of  ship  and  freight,  3  I 
RUDDER  AND  CORDAGE, 

bought  specifically  for  ship  in  course  of  building,  pass  with  it,  .">. 
RUNNER — See  Passage  Broker  and  Passengers  Act*. 


S. 

SAILING  INSTRUCTIONS,  314. 

in  France,  316,  note  (d). 
SALE.  —  See  Registry—  Certificate  of  Sale. 
of  ships,  1. 

by  the  master,  6. 

not  authorized  without  necessity,  10  —  18. 

when  there  is  necessity,  10. 

when  he  cannot  repair  for  want  of  money,  1  2. 

collusive,  avoided,  0. 
by  part-owners,  77. 
at  sea,  24. 
for  salvage, 

delivery  of  possession,  when  necessary,  -i  1  . 
of  British  ships,  &c.,  50. 

to  foreigners,  51). 
of  cargo  by  master,  324. 
of  goods  while  yet  at  sea,  432. 
for  salvage,  560,  580. 

SALVAGE  GENERAL.—  See  Salvage  in  the  <  V  /!<///,•  PprU—Wrtek—  < 
and  Salvage—  Marine  Stort*,  Lien  Maritime. 


Contents  of  Chap.  2,   /'art  ('.. 

(Ss.)  1.  Of  salvage  generally,  557,  cxliv. 
2.  Of  salvage  at  common  law,  558. 

:',.  The  jurisdiction  of  the  High  Court  of  Admiralty  in  cases  cf 
salvage  of  ships  in  distress  at  sea,  and  of  derelict,  500. 
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SALVAGE  GENERAL— continued. 

4.  Of  salvage   by  chartered  ships  ;    salvage  agreements;    salvage 

between  ships  belonging  to  the  same  owners,  or  engaged  as 
consorts  in  the  same  adventure  ;  salvage  by  persons  employed 
to  render  other  than  salvage  service ;  salvage  of  ships 
damaged  by  collision  with  the  ships  of  those  claiming  from 
them  salvage  remuneration  ;  salvage  by  licensed  pilots,  567. 

5.  Of  salvage  by  the  crews  of  the  Royal  Navy  and  by  licensed 

pilots,  570,  xiv. 

0.  Of  the  apportionment  of  salvage  reward  among  those  engaged  in 
the  salvage  service,  572. 

7.  Of  salvage  for  preservation  of  life,  577. 

8.  By  whom  and  in  respect  of  what  interests  salvage  is  payable,  579. 

9.  Proceedings  in  Admiralty,  580. 

10.  Appointment  and  duties  of  receivers  under  17  &  18  Viet.  c.  104, 

580. 

11.  Of  salvage  in  the  United  Kingdom,  17  &  18  Viet.  c.  104,  583. 

12.  Of  salvage  within  the  jurisdiction  of  the  Cinque  Ports,  5*7. 

13.  Of  salvage  on  recapture,  588. 

14.  Of  salvage  on  ships  and  merchandise  found  in  the  possession 

of  pirates,  594. 
definition  of,  557. 

not  a  mere  compensation  for  work  and  labour,  5(>;2. 
ingredients  of  salvage  service,  562. 

no  salvage  for  services  lendered  as  matter  of  duty,  559,  507. 
apportionment  of,  for  preservation  of  life,  577. 
by  steam  boats,  577. 
what  parties  liable  to  pay,  579. 
lien  for,  558,  027. 
on  freight,  414,  579. 
when  not  allowed,  559,  507. 

whether  it  can  be  claimed  by  a  passenger,  185,  559. 
estimation  of,  557. 
actions  for,  558. 

authority  of  the  Court  of  Admiralty  in  respect  of,  580. 
proceedings  in  that  Court  to  recover,  580. 
tender  of,  by  acts  of  Court,  580. 
costs  when  sufficient  tender  refused,  580. 
appeal  from  justices  to  that  Court,  and  in  Scotland  to  Court  of  Session, 

583,  585. 
on  capture  and  recapture  of  British  property,  statutable  regulations 

respecting,  593. 
but  not  for  recaptured  ships  once  set  forth  as  vessels  of  war, 

594. 

allowed  to  a  convoying  ship,  590. 
allowed  to  a  land  force,  591. 
of  the  property  of  allies,  592. 

neutrals,  593. 
SALVAGE  IN  THE  CINQUE  PORTS.— See  Salvage  General—  Wreck— 

and  Marine  Stores. 
how  to  be  adjusted,  587,  ccciii. 
authority  of  the  lord  warden  in  respect  of,  587. 
authority  of  the  lord  warden's  officers,  587. 
boundaries  of  the  lord  warden's  jurisdiction,  587. 
commissioners  for  the  adjustment  of,  587,  ccciv. 

how  appointed,  ccciv. 
how  paid,  ccciv. 
their  registrar,  ccciv. 
their  authority,  ccciv. 
their  oath,  cccv. 
where  they  may  act,  cccv. 
appeals  from,  cccv. 
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commissioners  for  the  trial  of  offences,  how  appointed,  cccvi. 

their  authority,  cccvi. 
where  they  may  act,  cccvii. 

lien  for,  when  taken  away,  51 

tender  of,  558. 

bond  for  the  payment  of,  r>xr,. 
SALVOR,  a  volunteer  assisting  ship  in  distress,  559. 

officers  and  crew  of  distressed  ship  cannot  be,  559. 

unless  after  bond  fide  abandonment  by  master  at  sea,  5;V.». 

original  salvors,  rights  of,  jealously  maintained  in  Admiralty,  even 
though  unsuccessful,  until  the  arrival  of  other  assistance,  if  exertions 
continued,  560. 

SAVINGS'  BANKS  for  seamen,  Ixiv. 
SKAMEN— Se*  Wuyes. 

so  much  of  1-2  &  13  Viet.  c.  29,  as  requires  every  British  ship  to  be 
navigated  by  a  master  who  is  a  British  subject,  and  by  a  crew  of 
whom  the  whole  or  a  proportion  are  British  subjects,  repealed,  99. 

behaviour  of,  144. 

their  agreement  with  master,  152. 

breach  of  it,  what  constitutes,  153. 

desertion,  quarrelsomeness,  turbulence,  mutiny,  disobedience,  drunken- 
ness, may  furnish  defence  to  action  by,  for  wages,  though  not 
entered  in  log,  153. 

their  duty,  when  voyage  once  commenced,  153. 
in  case  of  shipwreck,  153. 

not  at  liberty  to  depart  from  ship  ;  must  obey  master  while  a  prospect 
in  his  judgment  continues  of  saving  ship,  cargo,  or  part  of  them,  1  •">:{. 

must  assist  in  stowage  and  discharge  of  cargo,  153. 

construction  of  words,  "  or  elsewhere,"  in  description  of  voyage  in  their 
agreement,  154. 

opinion  of  Lord  Stowell,  154. 

want  of  provisions,  misconduct  and  ill-treatment  of  by  master  will 
justify  their  leaving  ship,  154. 

desertion,  question  of  intention,  154. 

if  master  take  ship  on  voyage  not  agreed  for,  may  leave  without  deser- 
tion, 154. 

cases  upon  this  subject,  154. 

permissive  absence  of,  may  become  desertion  by  refusal  to  return,  156. 

desertion  of,  condoned,  156. 

refusal  of,  to  proceed  to  sea,  or  absenting  themselves,  how  punished, 
17  &  18  Viet.  c.  104,  156. 

may  be  sent  on  board  before  termination  of  period  of  imprisonment, 
156. 

costs  of  prosecution,  156. 

desertion  by,  forfeiture  of  wages  for,  157,  503. 

their  entrance  into  naval  service  not  desertion,  157,  482. 

drunkenness  of,  157,  509. 

disobedience  of,  to  lawful  command,  157,  509. 

in  what  manner  estimated,  157. 

wilful  breach  or  neglect  of  duty,  drunkenness,  or  acts  causing  loss 
or  damage  to  ship  or  goods,  or  endangering  life  or  limb,  mis- 
demeanors, 158. 

common  offences  of,  how  punished,  158. 

entry  of,  in  official  log-book,  158. 

offending,  to  be  furnished  with  copy  of  entry,  \->^. 

entry  to  be  read  to  him,  signed  by  master  and  mate,  and  entered  in 
official  log-book,  158. 

in  subsequent  legal  proceedings  entries  to  be  produced,  15ft. 

barratry  of,  IbQ.—See  Barratry. 

offence  of  turning  pirate,  161. 

of  not  resisting  pirates,  If ;•,'. 

4* 
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laws  for  encouragement  and  protection  of,  104. 

provision  for,.disabled  in  light  with  pirates  or  enemies,  1(54. 

provision  for  widows  or  children  of,  killed,  slain,  or  drowned  in  merchant 

service,  105. 

provision  for  preserving  the  health  of,  107. 

for  their  relief  when  sick  at  sea,  or  hurt  in  performance  of  duty,  107. 
scale  of   medicines   for  foreign-going  ship  to  be  issued  by  Board    of 

Trade,  108. 
penalty  on  persons  supplying  medicines,  lime,  or  lemon  juice,  of  had 

quality  for  ship's  use,  107. 
survey,  on  complaint  to  naval  officer  or  British  consular  officer,  to  be 

made  by  his  order,  of  provisions  and  medicines  for  ship's  use,  107. 
survey  to  be  entered  in  official  log-book,  107. 
report  thereof  to  be  made  to  Board  of  Trade,  107. 
owners  liable  to    action  by  mariners  for  damage   by   insufficiency  of 

medicines  or  provisions,  107. 
regulations  for  protection  from  imposition,  1 08. 

no  person,  without  licence  from  Board  of  Trade,  unless  owner,  master, 
mate,  or  servant  in  constant  employ  of  owner,  to  engage  mariners, 
108. 

like  penalty  on  licensed  person  employing  unlicensed  person,  108. 
or  who  receives  on  board  any  seamen  or  apprentice  contrary  to  pro- 
visions of  act,  108. 
penalty  on  persons  taking  more  than  provided  by  law  for  procuring 

employment  for  seamen,  108. 
for  soliciting  seamen  to  become  lodgers  within   twenty-four 

hours  of  ship's  arrival,  108. 
for  taking  from  ship,  effects  of  seaman,  without  his  direction  or 

master's  leave,  168. 
for  demanding  more  than  due  for  seaman's  actual  board  and 

residence,  168. 

for  not  returning  on  demand,  or  absconding  with  money  docu- 
ments or  effects  of  seamen,  or  their  value,  after  deducting 
what  is  due  for  board  and  lodging,  168. 

on  master  for  not  sending  seaman  or  apprentice  on  shore  to 
make  complaint  to  justice  of  peace,  consular  officer,  or  naval 
officer  in  command,  1.09. 
provision  for  seamen's  accommodation  on  board  ship,  109. 

for  proper  construction,  caulking,  and  ventilation  of  places 

occupied  by  them  in  ship,  169. 
for  proper  allowance  of  berth,  169. 

for  keeping  place  appropriated  to  them  free  from  goods  and 
stores,  109. 


Contents  of  Chap.  1,  Part  :>. 

(Ss.)  1.  Of  the  hiting  of  seamen  generally,  467. 

2.  Of  ship's  articles. — Regulations  respecting  them  of  2  Geo.  2,  c. 

36  ;  2  Geo.  3,  c.  31,  33  ;  1  Geo.  3,  c.  39  and  37  ;  Geo.  3,  c.  73, 
468. 

3.  Regulations  respecting  them,  7  &  8  Viet.  c.  112,  of  13  &  14  Viet. 

c.  93  ;   14  &  15  Viet.  c.  96,  and  17  &  18  Viet.  c.  104,  469. 

4.  Provisions  for  protection  of  seamen  and  the  preservation  of  their 

health,  475. 

5.  Verbal  agreement  for  wages  not  absolutely  void,  476. 

0.  Seamen  not  entitled  to  increased  remuneration  for  extraordinary 

service,  477. 
?.  Provisions  of  17  &  IS  Viet.  c.   104,  for  the  licensing  by  the 

Board  of  Trade  of  persons  authorized  to  procure  seamen  for 

merchant  ships,  478. 
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Ehijufiement  of.— Provisions  of    17   vv    L8   Viet.   c.    114,   respecting. - 

Waget. 

Board  of  Trade  may  license  persons  to  procure,  Itis.  -178,  Ivii. 
penalties  for  supplying  seamen  withoutlicence ;  for  employing  mili.-. 

persons  ;  for  receiving  seamen  illegally  supplied,  LOS,  478,  Ivii. 
penalty  for  receiving  remuneration  for  shipping  them,  Ivii. 
agreements  to  be  made  with,  containing  certain  particulars.  pro\ 

to  forms  for  colonial  ship?,  408,  Ivii. 
for  foreign-going  ships  to   be  made  before  and  attested  by  shipping 

master  in  duplicate,  471,  Iviii. 
provision  for  substitutes,  471,  Iviii. 

foreign-going  ships   making  short  voyages  may  have  running  agree- 
ments, 471,  Iviii. 

engagement  and  discharge  of  seamen  in  the  meantime,  171,  1L\. 
duplicates  of  running  agreements,  bow  to  be  dealt  with,  472,  lix. 
fees  to  be  paid  on  running  agreements,  lix. 
in  home-trade  ships,  agreements  to  be  entered  into  before  a  shipping 

master,  or  other  witness,  471,  lix. 
special   agreements  for  home-trade   ships  belonging  to  same  owner?, 

473,  lix. 

penalty  for  shipping  seamen  without  agreement  duly  executed,  47. '>,  lix. 
changes  in  crew  to  be  reported,  Ix. 
seamen  engaged  in  colonies  to  be  shipped  before  some  shipping  masiei 

or  officer  of  customs,  472,  Ix. 
seamen  engaged  in  foreign  ports  to  be  shipped  with  the  sanction  and 

in  the  presence  of  the  consul,  472,  Ix. 
rules  as  to  production  of  agreements  and  certificates  of  masters  and 

mates  of  foreign-going  ships,  Ix. 
alterations  to  be  void,  unless  attested  to  have  been  made  with  the 

>bnsent  of  all  parties,  Ixi. 
penalty  for  falsifying  agreement,  1x5. 
seamen  not  to  be  bound  to  produce  any  agreement,  Ixii. 
copy  of  agreement  to  be  made  accessible  to  the  crew,  Ixii. 
seamen  discharged  before  voyage  to  have  compensation,  Ixii. 
crimes  committed  by,  on  high  seas  and  abroad,  xc. 
offences  committed  by  British  seamen  at  sea  or  in  foreign  ports  to  be 

within  Admiralty  jurisdiction,  xc. 

conveyance  of  offenders    to    United    Kingdom    or   some  British  pos- 
session to  be  tried,  with  the  necessary  witnesses,  xc. 
inquiry  into  cause  of  death  of,  during  voyage,  xci. 
depositions  to  be  received  in  evidence  when  the   witness   cannot   be 

produced,  xci. 

registration  and  returns  respecting,  xcii. 
establishment  of  register  office,  xcii. 
register  of  seamen  to  be  kept,  xcii. 

lists  of,  to  be  made  for  all  ships,  containing  certain  particulars  xcii. 
lists  for  foreign-going  ships  to  be   delivered    to   shipping   master  <  n 

arrival,  xciii. 

lists  to  be  delivered  by  home-trade  ships  half-yearly,  xciii. 
lists    to   be   sent  home   in    case  of  transfer  of  ship,  and    in  Cl 

loss,  xciii. 
shipping  masters  and  other  officers  to  transmit  documents  to  rpgistnu- ; 

registrar    to    permit    inspection,   to    produce    originals,    and 

copies,  xciv. 

officers  of  customs  to  make  returns  of  ships  to  registrar,  xciv. 
agreements  indentures  and  assignments,  on  arrival  at  a  foreign  port,  to 

be  deposited  with  consul;    and   in    a  colony,  with  the  <>Hic<  ; 

customs,  xciv. 
Leariny  of,  abroad — 

on   discharge   abroad  certificate   of  discharge   to   be   given,  and 
seamen  sent  home  at  owner's  expense,  Ixxii. 


cccclxiv.  Index. 

SEAMEN— continued. 

forcing  seamen  on  shore  a  misdemeanor,  Ixxiii. 

not  to  be  discharged  or  left  abroad  without  certificate,  Ixxiii. 

proof  of  such  certificate  on  the  master,  Ixxiii. 

when  left  behind  for  inability,  wages  to  be  paid  to,  Ixxiii. 

wages  so  paid  to  be  considered  as  money  due  to  seamen,  subject  to 
expense  of  subsistence  and  passage  home,  Ixxiv. 

distressed,  found  abroad,  may  be  relieved  and  sent  home  at  public 
expense,  Ixxiv. 

masters  of  British  ships  compelled  to  take  them,  Ixxv. 

power    to   sue  for  amount  of   relief    advanced   to   seamen    left 

abroad,  Ixxv. 
Volunteering  of,  into  navy — 

allowed  to  leave  ships  for  purpose  of,  Ixxvi. 

clothes  of  seamen  to  ne  delivered  at  once,  Ixxvi. 

wages  of,  to  be  given  to  Queen's  officer,  on  their  account,  Ixxvi. 

repayment  to  owner  of  advance  paid  and  not  duly  earned,  Ixxvi. 

if  new  seamen  engaged,  owner  may  apply  for  repayment  of  extra 
expense,  Ixxvii. 

application,  how  decided  on,  and  amount  ascertained,  Ixxvii. 

accountant-general  to  pay  sums  ascertained,  Ixxvii. 

penalty  for  forgery  and  false  representations  in  support  of  applica- 
tions, Ixxvii. 
Provisions  for  Health  and  Accommodation  of — 

survey  of  provisions  and  water  on  complaint  made,  Ixxviii. 

forfeiture  for  frivolous  complaint,  Ixxviii. 

allowance  for  short  or  bad  provisions,  Ixxviii. 

medicines,  lime  or  lemon  juice,  sugar  and  vinegar,  to  be  kept  on 
board  of  certain  ships,  Ixxviii. 

masters  to  keep  weights  and  measures,  Ixxix. 

Board  of  Trade  and  local  boards  may  appoint  inspectors  of  medi- 
cines, Ixxix. 

penalty  for  selling  bad  drugs  for  ships,  Ixxx. 

expense  of  medical  attendance  and  subsistence  in  illness,  and 
burial  in  case  of  death,  how  defrayed,  Ixxx. 

expenses,  if  paid  by  consul,  recoverable  from  owner,  Ixxx. 

certain  ships  to  carry  medical  practitioners;  penalty,  Ixxxi. 

place  appropriated  to  seamen  to  have  certain  space  for  each  man, 

and  be  properly  constructed  and  kept  clear,  Ixxxi. 
Power  of,  to  make  complaint — 

seamen   allowed    to    go   ashore   to   make    complaint  to   justice, 

Ixxxi. 
Protection  of,  from  imposition — 

sale  of  and  charge  upon  wages  to  be  invalid,  Ixxxii. 

no  debt  exceeding  5s.  recoverable  till  end  of  voyage,  Ixxxii. 

penalty  for  overcharges  by  lodging-house  keepers,  Ixxxii. 

penalty  for  detaining  seamen's  effects,  Ixxxii. 

persons  not  to  go  on  boaid  before  final  arrival  of  ship  without 
permission,  Ixxxii. 

penalty  for  solicitations  by  lodging-house  keepers,  Ixxxii. 
Discipline  of — 

misconduct  endangering  ship  or  life  or  limb  a  misdemeanor,  Ixxxii. 

power  of  Admiralty  Court,  to  remove  master,  Ixxxiii. 

power  to  investigate  cases  of  alleged  incompetency  and  mis- 
conduct, Ixxxiii. 

Board  of  Trade  may  cancel  or   suspend  certificates  in  certain 

cases,  Ixxxiii. 
Offences  of  Seamen  and  Apprentices,  and  their  punishments — 

desertion ;  neglecting  or  refusing  to  join  or  to  proceed  to  sea ; 
absence  within  twenty-four  hours  before  sailing;  absence  with- 
out leave;  quitting  without  leave  before  ship  secured;  act  of 
disobedience;  continued  disobedience ;  assault  on  officers;  com- 
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bluing  to  disobey;    wilful  damage  and  embe/xlement;    act  of 
.smuggling  causing  loss  to  owner,  Ixxxiv. 
entry  of  offences  to  be  made  in  ofliciul  log,  and  read  over  or  copy 

given  to  the  offender,  and  bis  reply  also  eiiU  ied,'Jxxxv. 
seamen  whom   masters  of  ships  are   compelled  'to   convey,  and 
persons  going  in  sbips  without  leave,  to  be  subject  to  penalties 
for  breach  of  discipline,  Ixxxv. 

master  or  owner  may  apprehend  deserters  without  warrant,  Ixxxv. 
deserters  may  be  sent  on  board  in  lieu  of  being  imprisoned,  Ixxxvi. 
seamen  imprisoned  for  desertion  or  breach  of  discipline  may  be 

sent  on  board  before  the  termination  of  the  sentence,  Ixxxvi. 
entries   and   certificates  of  desertion   abroad  to  be  copied,  sent 

home,  and  admitted  in  evidence,  Ixxxvi. 
facilities  for  proving  desertion,  so   far  as  concerns  forfeiture   of 

wages,  Ixxxvi. 
costs  of  procuring  imprisonment  may,  to  the  extent  of  £3,  be 

deducted  from  wages,  Ixxxvii. 
amount  of  forfeiture,  how  ascertained  when  seamen  contract  for  the 

voyage,  Ixxxvii. 

application  of  forfeitures,  Ixxxvii. 

questions  of  forfeiture  may  be  decided  in  suits  for  wages,  Ixxxvii. 
penalty  for  false  statement  as  to  last  ship  or  name,  Ixxxvii. 
fines  to  be  deducted  from  wages,  and  paid  to  shipping  master, 

Ixxxvii. 

penalty  for  enticing  to  desert,  and  harbouring  deserters,  Ixxxviii. 
penalty  for  obtaining  passage  surreptitiously,  Ixxxviii. 
on  change  of  masters,  documents  hereby  required  to  be  handed 

over  to  successor,  Ixxxviii. 

SEAMEN'S  FUND  WJNDING-UP  ACT,  1851,  U  &  15  Viet.  c.  102,  KHi, 
sections  of  repealed,  cxcvi — ccxcii. 
acts  repealed  by,  160,  cclxxxvii. 
agency  for  managing  the  fund,  cclxxxviii. 
sources  and  collection  of  fund,  cclxxxix. 
objects  of  relief,  ccxcii. 
mode  of  distribution,  ccxciii. 
accounts  and  returns,  ccxciv. 
legal  proceedings,  ccxcv. 
returns  to  be  laid  before  Parliament,  ccxcv. 
SEARCHER,  who,  duties  of,  811— See  Clearances. 
SEA-WORTHINESS,  what  is,  302—305. 

master  and  owner  answerable  for  the  want  of,  302 — 3(V». 
SENTENCE  of  condemnation  of  ships,  21. 
SHARES  of  ship,  Hen  of  ship's  husband  on,  for  repairs,  &c.,  80. 

to  be  deemed  stock  within  Trustee  Act,  1850,  13  &  U  Viet.  c.  I'.n.  cxcix. 
SHIPPING  BILLS,  what,  310. 
SHIP,  chargeable  in  specie, 

for  seamen's  wages,  511 — 517,  r>l*. 
for  repairs  abroad,  125. 
not  so  chargeable  for  repairs  at  home,  1 15. 
unfinished  ship,  when  vests  in  purchaser,  3. 
admeasurement  thereof  for  registry,  51. 
destroying  of,  &c.,  15*.  lr>0. 
underletting  of,  201. 
demise  of,  its  effect, 
fraudulent  sale  of,  6,  20. 
property  of,  how  proved,  24. 

SHIPS.— See  British  Ships— Certificate—  Register-  P0rt-OW**r. 
SHIP'S  ARTICLES.— See  Agreement. 

SHIPPING    MASTERS,  appointed  by  IOCH!  marine  boards.  '.1:2. 
duties  of,  02. 
fees  receivable  by,  lii. 
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SHIPPING  MASTERS— 

masters  to  pay  and  deduct  part  from  wages,  liii. 

superintendence  of,  may  be"  dispensed  with  by  Board  of  Trade,  liii. 

agreement  for  foreign-  going  ships  to  be  made  before  and  attested  by,  Iviii. 

for  home-trade  ships  before  shipping  master  or  a  witness,  lix. 
SHIPPING  OFFICES,  Hi. 

local  marine  boards  to  establish,  92,  lii. 

Board  of  Trade  to  have  partial  control  over,  lii. 

business  of  such  offices  generally,  lii. 

fees  to  be  paid  upon  engagements  and  discharges,  lii. 

master  to  pay  fees  of  shipping  master,  and  deduct  part  from  wages  ; 
proviso  as  to  excess,  liii. 

penalty  on  shipping  masters  taking  other  remuneration,  liii. 

business  of  shipping  offices  may  be  transacted  at  custom-houses,  liii. 

in  London,  sailors'  homes  may  be  shipping  offices,  liii. 

dispensation  with  shipping  master's  superintendence,  liii. 
SHIP-OWNER.—  See  Owner—  Part-owner. 
SHIP'S  HUSBAND,  his  duties  and  authority,  79. 

his  lien  on  each  part  owner's  share  for  expenses,  80. 
SHIP'S  PAPERS,  308. 

SHIPWRECK,  effect  of  as  to  wages,  &c.,  49Q—See  Wreck. 
SHIPWRIGHT,  repairs  by,  108. 

his  lien  on  ship,  3,  117. 

when  property  in  ship  passes  from  to  purchaser,  3. 

to  give  certificate  of  the  denomination,  &c.,  of  ship,  52. 
SICKNESS  of  seaman,  1U,  100 

effect  thereof  as  to  wages,  483. 
SLAVES  contribute  to  general  average,  549. 
STATUTES  PRINTED  IN  APPENDIX, 

16  &  17  Viet.  c.  131,  Merchant  Shipping  Laws  Amendment  Act,  i. 

17  &  18  Viet.  c.  104,  The  Merchant  Shipping  Act,  1854.  iii. 

17  &  18  Viet.  c.  120,  The  Merchant  Shipping  Eepeal  Act,  1854,  clxxxix. 
J8  &  19  Viet.  c.  01,  The  Merchant  Shipping  Act  Amendment  Act,  1855, 

cxcviii. 

18  &  19  Viet.  c.  119,  The  Passengers  Act,  1855,  ccxl. 

16  &  17  Viet.  c.  129,  Pilotage  Law  Amendment  Act,  ccxxx. 

3  &  4  Viet.  c.  56,  Trade  of  Indian  built  ships,  ccxxvi. 

14  &  15  Viet.  c.  102,  Seamen's  Fund  Winding-  up  Act,  1851,  cclxxxvi. 

6  Geo.  4,  c.  94,  Factors'  Act,  ccxcv. 

5  &  6  Viet.  c.  39,  Factors'  Act,  ccxcix. 

5  Viet.  (Sets.  2.)  c.  17,  Deck  Loading  Act. 

1  &  2  Geo.  4,  c.  76,  Pilotage  in  Cinque  Polls,  ccciii. 

3  &  4  Viet.  c.  65,  Jurisdiction  of  Admiralty  Court,  cccvii. 
STEAM  SHIPS,  build  and  equipment  of,  xcix. 

regulations  respecting  the  navigation  of,  and  to  prevent  collision,  603, 
xcvii. 

shelter  in,  for  deck  passengers,  c. 

in  ascertaining  their  tonnage  the  engine-room  to  be  deducted,  xxix. 
STIPULATION,  in  Court  of  Admiralty,  for  safe  return  of  a  ship,  73. 

form  thereof,  cccxciv. 

STOWAGE  of  goods,  master's  duty  in  respect  of,  307. 
STOPPAGE  IN  TRANSITU. 

Contents  of  Chap.  10,  Part  4. 

(Ss.)  1.  What  it  is,  417. 

2.  In  what  cases  generally  goods  may  be  stopped  in  transitu,  420. 

3.  Under  what  circumstances  goods  are  deemed  to  be  in  transitu, 

424. 

4.  How  the  right  of  stopping  in  transitu  is  to  be  exercised,  431. 

5.  By  what  acts  the  right  of  a  vendor  may  be  taken  away,  431. 

6.  Of  the  Factors'  Acts,  441. 
definition  of,  41  7. 
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origin  of,  417. 

French  law  of,  418. 

right  of,  how  to  be  exercised,  481. 

Russian,  law  of,  418. 

law  of  America  respecting,  300. 

nature  of,  an  adverse  act  by  consignor  against  consignee,  420. 

whether  contract  rescinded  by,  421. 

or  merely  lien  of  vendor  re-  vested,  421. 
vendor  may  sue  for,  and  recover  price  of  goods  after,  421. 

or  resell  them  if  not  paid  for  by  purchaser,  421. 
to  be  exercised  only  on  insolvency  or  failure  of  consignee,  417. 
in  what  case  it  may  be  exercised,  417. 
if  made  without  consignor's  authority,  must  be  ratified  by  him  before 

transitus  determined,  424. 
does  not  rest   on    supposition  that  property   has    not    passed  from 

consignor,  421. 
in  cases  of  part  payment,  424. 

when  master  must  obey  the  orders  of  the  consignor  respecting  it,  431. 
not  affected  by  usage  of  carriers  to  retain  goods  for  general  balance  of 
consignees,  424. 

nor  by  foreign  attachment,  424. 
when  goods  are  deemed  to  be  in  transit  u,  &c.,  424. 
goods  delivered  to  wharfingers,  packers,  &c.,  425. 
question,  whether  they  are  agents  of  vendee  to  receive,  or  agents  to 

forward,  425. 

when  in  any  place  of  deposit  connected  with  transmission,  425. 
though  a  delivery  order  may  have  been  given  to  the  vendee,  and  he 

charged  with  rent  for  them  by  the  vendor,  425. 
when  act  of  the  consignor  will  take  it  away,  etc.,  431. 
cases  of,  426,  428. 

may  be  made  in  case  of  a  ship  chartered  by  the  consignee,  242,  42<». 

not  when  ship  hired  for  time,  fitted  out,  victualled,  and  manned  by 
him,  426. 

not  if  consignee  has  done  anything  equivalent  to  actual  possession, 
425. 

of  goods  in  king's  warehouse,  duties  not  paid,  427. 

during  performance  of  quarantine,  427. 

what  is  equivalent  to,  &c.,  425. 

constructive  possession  by  vendee  of  goods  in  custody  of  carrier 
under  new  agreement  to  hold  for  vendee,  425. 

in  custody  of  warehouseman,  425. 

power  of  seller   to    countermand   delivery   order,  depends  upon 

whether  anything  to  precede  delivery  remains  undone  by  him,  429. 

if  nothing  remains  to  be  done,  vendee  has  constructive  possession,  and 

order  uncountermanclable,  4:2!). 

not  by  a  person  who  had  only  a  lien  on  the  goods,  424. 

not  in  the  case  of  goods  sent  upon  a  trust  not  satisfied,  422. 
consignee  may  receive  goods  for  a  limited  purpose,  425. 

as  to  restore  them  to  consignor,  425. 

with  what  intention  he  receives  them  is  a  question  of  fact,  42i». 
evidence  of  such  intention,  420. 

how  right  of  taken  away  by  assignment  of  bill  of  lading,  4:U. 
cannot  be  made  when  the  goods  have  been  fairly  assigned  over  by  the 
consignee  by  endorsement  of  the  bill  of  lading,  2'.)*,  434. 

although  the  price  not  paid  in  money,  437. 

or  under  circumstances  equivalent  to  such  endorsement. 
who  are  to  be  deemed  consignors,  and  who  not.  121. 
who  are  consignees,  432. 
second  vendees  in  same  situation  as  first,  43n 
duty  of  the  master  in  respect  of,  439. 
if  he  deliver  after  notice  by  mistake,  right  of  not  defeated,  428. 
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master  bound  to  attend  to  notice  of,  481. 
liable  to  vendor  for  loss  resulting  from  not  doing  so,  431. 
to  whom  notice  to  be  given,  431. 

goods  delivered  by  master  cannot  be  afterwards  reclaimed,  428. 
after  notice  of,  action  of  trover  maintainable  against  person  to  wbom 

goods  delivered,  431. 
delivery  of  part  of  goods  sold  under  one  contract  without  an  intention 

to  retain  the  rest  is  a  delivery  of  the  whole,  428. 

divested  by  factor  pledging  the  bill  of  lading,  when,  441. — See  Factor. 
STORES.— See  Marine  Stores. 

fishing  stores  of  ship  employed  in  the  Greenland  fishery  to  be  valued  as 

part  of  the  ship,  5,  354. 
SURVEY  OF  PASSENGER  STEAMERS,  ci. 

T. 

TACKLE,  APPAREL,  FURNITURE,  whether  part  of  ship,  4. 
TENDER  of  salvage,  558.  Title.  See  Owners. 
TOTAL  LOSS, 

within  policy  of  insurance  on  ship,  what,  14. 

master's  inability  to  repair  for  want  of  money  or  credit,  11. 

within  the  meaning  of  a  bottomry  bond,  cannot  happen  if  the   ship 

exists  in  specie,  126. 

TONNAGE,  method  of  ascertaining  it  for  registry,  51,  xxvi. 
TRANSFERS  AND  TRANSMISSIONS 

of  property,  how  made  by  the  civil  law,  24. 
in  goods  at  sea,  283. 
in  ships,  59. 

of  ships  or  shares  therein,  59. 

declaration  to  be  made  by  transferee,  59. 

registration  of,  59. 

transmission  of  shares  by  death,  bankruptcy,  or  marriage,  59. 

proof  of  transmission  by  bankruptcy,  marriage,  will,  or  on  intestacy,  59. 

registration  ol  transmitted  share,  59. 

registrar  to  retain  certain  evidence,  xxxviii. 

unqualified  owner  entitled  by  transmission  may  apply  to  Court  for  sale 
of  ship,  59. 

order  to  be  made  by  Court,  60. 

limit  of  time  for  application,  60. 

power  of  Courts  to  prohibit  transfers,  60. 

by  way  of  security,  25,  32,  60. 

old  law  respecting,  32. 

practice  at  custom-house  under  the  old  law,  32. 

new  law,  advantages  of,  32. 

inconveniences  of,  attributable  to  carelessness  of  tradesmen,  32. — See 

British  Ships. 

TRANS  IRE,  what,  and  when  to  be  granted,  311. 
TRANSIT.— See  Stoppage  m  Transitu. 

when  ended,  and  when  not,  &c.,  424. 
TRANSSHIPMENT.—^*  Freight. 

right  of  owner  to  transship,  when,  326. 

where  it  can  only  be  effected  at  a  higher  rate  of  freight,  328. 

when  full  amount  of  freight  recoverable  after,  406. 
TRINITY  HOUSE,  power  of,  cxvi. 

compulsory  pilotage  under,  cxvii. 

pilot  fund  under,  cxix,. 

rates  of  pilotage  under,  cxviii. 

V. 

VICE-ADMIRALTY,  no  power  to  sell  ship  on  application  of  master,  18. 
VICTUALLING  BILL,  what,  310. 
VOLUNTEERING  INTO  THE  NAVY,  Ixxvi. 


\ 


lint''.':  cccclxix. 

VOYAGE,  form  of  mariner's  agreement  for,  ccclviii,  ccclx. 

for  which  seamen  are  hired,  to  be  nic-minm-d  \vitl»  precision,  468. 
estimated  duration  of,  ccxlix. 
to  North  America,  ccl. 

West  Indies,  Bahama  Islands,  British  Guiana,  ccl. 

South  America,  ccl. 

west  coast  of  Africa,  ccl. 

Cape  of  Good  Hope,  ccl. 

Mauritius,  ccl. 
any  other  voyage,  ccl. 

W. 

WAGES  AND  EFFECTS  OF  DECEASED   SEAMEN,  Ixviii. 
WAGES  OF  SEAMEN. 

Contents  of  Chap.  2,  Part  5. 
(Ss.)   1.  When  the  whole  wages  are  to  be  paid,  480. 

•,'.  Cases  in  which  a  part  only  is  to  be  paid — service  not  wholly 
performed  by  reason  of  death,  shipwreck,  or  abandonment  of 
the  voyage,  481. 

3.  The  time  at  which  payment  is  to  be  made,  493. 

4.  Advance  and  allotment  notes,  Savings'  Banks  for  Seamen,  496. 

5.  Wages  and  effects  of  deceased  Seamen,  497. 

Contents  of  Chap.  3,  Part  5. 
(Ss.)  1.  Wages  generally  not  payable  unless  voyage  performed,  498. 

2.  Of  the  wages  payable  in  cases  of  capture  and  recapture,  499. 

3.  Of  forfeiture  of  wages  by  desertion,  503. 

4.  Forfeiture  for  refusing  to  assist  the  master  in  defending  the  ship 

against  pirates,  509. 

5.  In  case  of  embezzlement  by  the  mariners,  509. 

Contents  of  Chap.  4,  Part  5. 

(Ss.)  1 .  Proceedings  by  suit  in  the  Court  of  Admiralty  against  the  ship 

in  specie,  when  the  contract  is  in  the  usual  form,  and  not 

under  seal. — In  what  cases  prohibitions  will  be  granted,  510. 

2.  Seamen's  claim  for  wages  is  preferred  in  Admiralty  to  all  other 

charges  on  the  ship,  517. 
.'{.  By  action  at  common  law  against  the  master  or  owners,  517. 

4.  Under   17    and  18  Viet.    c.    104,  by   complaint  on  oath  to  a 

magistrate,  518. 

5.  Master's  remedies  for  his  wages,  519. 
when  a  subject  of  general  average,  550. 

preferred  to  the  claim  of  the  holder  of  an  hypothecation  bond,  498,  517, 620. 
not  to  be  increased  for  exertion  in  time  of  distress.  153,  480. 
when  earned  wholly,  480. 
in  part,  481. 

in  case  of  sickness,  4so. 

if  parts  of  a  stranded  ship  are  sold  for  more  than  sufficient 
to  pay  them,  though  no  part  of  the  cargo  be  saved,  491. 
in  case  of  death,  483. 

of  embargo,  481,  590. 

of  shipwreck,  490. 

of  ship  not  sea-worthy,  498. 

of  capture  and  recapture,  499. 

of  seizure  and  restoration,  500. 

of  entry  into  the  Queen's  service,  48*2. 

what  amount  seaman  in  such  case  entitled  to 

receive,  482. 

by  a  woman  for  service  performed  onboard  a  ship,  &c.,481. 
payment  of,  at  ship's  return  home,  how  soon,  493. 
to  be  paid  if  ship  sold  in  foreign  parts,  474. 
abroad,  494. 
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loss  of,  498. 

forfeiture  of,  for  desertion,  153,  503 

for  misbehaviour,  152,  503. 
in  the  West  Indian  trade,  for  desertion,  469. 
not  forfeited  by  entering  into  her  Majesty's  service,  482,  506. 
deductions  from,  for  absence,  503. 

leaving  ship  before  discharge,  503. 
salvage,  491. 
damage  to  cargo,  509. 
embezzlement,  509. 
recovery  of,  in  the  Court  of  Admiralty,  510. 

who  may  sue  there,  511. 
upon  what  contract,  511,  514. 
at  what  time  a  prohibition  must 

be  applied  for,  514. 
form  of  proceeding  there,  514. 
priority  of  claim,  517,  620. 
limitation  of  suits,  517. 
in  the  Courts  of  Common  Law,  517. 

limitation  of  actions,  517. 
form  of  declaration,  517. 

of  defence,  518. 
,£50  seamen  may  sue  for,  before  two  justices  of  the  peace,  who  may 

order  payment,  &c.,  518. 

provisions  of  17  &  18  Viet.,  c.  104,  respecting,  51N. 
Allotment  of — 

regulations  as  to  allotment  notes,  490,  Ixii. 

allotment  notes  may  be  sued  on  summarily  by  certain  persons  and 

under  certain  conditions,  496,  Ixii. 
Discharge  and  Payment  of— 

discharge  from  foreign-going  ships  tobe  before  shipping  master,lxiii. 

master  to  deliver  account  of  wages,  Ixiii. 

on  discharge,  masters  to  give  seamen  certificates  of  discharge,  and 

return  certificates  of  competency  or  service  to  mates,  Ixiii. 
shipping  master  may  decide  questions  which  parties  refer  to  him,  Ixii  i . 
master  and  others  to  produce  papers  to  shipping  masters,  and  give 

evidence,  Ixiii 

settlement  of  wages: — release  to  be  signed  before  and  attested  b} 
the  shipping  master;  to  be  discharged;  and  to  be  evidence,  and 
no   other  receipt  to   be  a  discharge;    voucher  to  be   given  to 
master,  and  to  be  evidence,  Ixiv. 
master  to  make  reports  of  character,  Ixiv. 
.Remittance  of — 

facilities  may  be  given  for,  Ixiv. 
power  to  pay  when  order  is  lost,  Ixv. 

penalty  for  issuing  money  orders  with  fraudulent  intent,  Ixv. 
savings'  banks  for  seamen  may  be  established,  Ixv. 
Legal  Rights  to — 

right  to  wages  and  provisions,  when  to  begin,  Ixv. 

seamen  not  to  give  up  certam  rights,  !xv. 

wages  not  dependent  on  earning  of  freight,  Ixv. 

in  case  of  death,  wages  to  be  paid  as  after  mentioned,  Ixvi. 

rights  to  wages  in  case  of  termination  of  service  by  wreck  or  illness, 

Ixvi. 

wage's  not  to  accrue  during  refusal  to  work  or  imprisonment,  Jxvi. 
period  within  which  wages  paid,  Ixvi. 
Mode  of  Recovering — 

seamen  may  sue  for,  in  a  summary  manner,  518,  Ixvi. 
restrictions  on  suits  for,  by  action  in  superior  courts,  518.  Ixvi. 
no  seaman  to  sue  for  abroad,  except  in  cases  of  discharge  or  of 
danger  to  life,  Ixvii. 
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WAGES  OF  SEAMEN— continued. 

master  to  have  same  remedies  lor,  as  seanu-n,  Ixvii. 
relief  to  families  of,  out  of  poor  rate?,  Ixvii. 

and  Effect*  of  deceased  Xt'<nnen — 

masters  to  take  charge  of  or  sell  effects  of  deceased  seamen  which 
are  on  board,  and  enter  the  same  and  wages  due  in  the  ofticial 
log,  Ixviii. 
such  effects  and  wages  to  be  paid  either  to  consul  or  to  shipping 

master,  with  full  accounts,  Ixviii. 
penalties  for  not  taking  charge  of,  remitting,  or  accounting  for 

such  monies  and  effects,  Ixix. 

officers  of  customs  and  consuls  to  take  charge  of  effects  left  by  sea- 
men abroad,  and  to  remit  the  same  and  their  wages  to  Board  of 
-     Trade,  Ixix. 
wages  and  effects  of  seamen  dying  at  home  to  be  paid  in  certain 

cases  to  Board  of  Trade,  Ixx. 

if  wages  and  property  of  deceased  seamen  less  than  £50,  they  may 
be  paid  over  without  probate  or  administration  to  the  persons 
entitled,  Ixx. 

mode  of  payment  under  wills  made  by  seamen,  Ixx. 
provision  for  payment  of  just  claims  by  creditors,  and  for  pre- 
venting fraudulent  claims,  Ixxi. 

mode  of  dealing  with  unclaimed  wages  of  deceased  seamen,  Ixxi. 
punishment  for  forgery  and  false  representations  in  order  to  obtain 

wages  and  property  of  deceased  seamen,  Ixxii. 
effects  of  seamen   discharged   from   navy  to   be  disposed  of  by 

accountant-general  of  the  navy,  Ixxii. 
WARRANTY,  by  master,  how  binding  on  the  owners,  105. 

to  deliver  goods  in  a  particular  manner,  104. 
to  sail  with  convoy,  31.3. 
meaning  thereof,  313. 
what  is  a  sailing  with.  813 — 330. 
what  is  not,  -'315. 

owners  answerable  for  breach  of,  3H. 
WEST  INDIES,  desertion  of  seamen  in,  4oi). 

condemnation  and  sale  of  ship  in,  15  (in  notis )  is. 
WAREHOUSEMAN,  stoppage  in  transitu  of  goods  in  possession  of,  435. 

whether  agent  of  vendee  to  receive  goods,  or  agent  to  forward  them,  425. 
WHARF,  delivery  of  goods  at,  by  master,  334. 

to  mate,  800. 
WHARFINGER,  what  discharges  his  responsibility,  300. 

whether  agent  of  vendee  to  receive  goods,  or  agent  to  forward  them,  425. 
WOMAN,  wages  earned  by  a,  for  services  performed  on  board  a  ship,  481. 

pregnant,  no  freight  for  infant,  300. 
WRECKS,  CASUALTIES,  AND  SALVAGE.— See  Salvage— Salvage  in 

Cinque  Ports — Marine  Store*. 
Inquiries  into  Wreck* — 

inquiries  to  be  instituted  in  cases  of,  cxxix. 
investigation  before  justices,  cxxx. 
nautical  assessor,  appointment  of,  cxxx. 

stipendiary  magistrate  to  be  member  of  local  marine  board,  cxxx. 
costs  of  investigations,  cxxx. 
investigations  in  Scotland,  cxxxi. 

master  or  mate  to  deliver  certificate  if  required,  until  close  of  in- 
quiry, cxxxi. 
Appointment  and  Duties  of  Receivers — 

Board  of  Trade  to  have  superintendence  of  wivdc,  with  power  to 

appoint  receivers,  581,  cxxxi. 
admirals  not  to  interfere  with  wreck,  5^1,  cxxxi. 
duty  of  receiver  when  ship  stranded  or  in  ctifetNflB,  "M,  cxxxi. 
powers  of  receiver  to  procure  assistance,  581,  cxxxi. 
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'WRECKS,  CASUALTIES,  AND  SALVAGE— continued. 

articles  washed  onshore,  or  lost,  or  taken  from  ship,  to  be  delivered 
to  receiver,  582,  cxxxii. 

power  of  receiver  to  suppress  plunder  and  disorder,  582,  cxxxii. 

powers  of  receiver,  by  whom  to  be  exercised  in  his  absence,  cxxxii. 

power  to  pass  over  adjoining  lands  with  carriages,  582,    cxxxii. 

penalty  on  owners  and  occupiers  of  land  refusing  to  allow  persons 
and  carriages  to  pass  over  their  land,  582,  cxxxiii. 

power  of  receiver  to  take  examination  as  to  ships  in  distress,  582, 
cxxxiii. 

original  or  certified  copy  of  examination  to  beprimdfacit  evidence, 
582,  cxxxiii 

rules  to  be  observed  by  persons  finding  wreck,  582,  cxxxiii. 

power  to  receivers  to  sei/e  concealed  wreck,  582,  cxxxiv.. 

notice  of  wreck  to  be  given  by  receiver  for  the  purpose  of  "inform- 
ing owners,  582,  cxxxiv. 

goods  deemed  perishable  or  of  small  value  may  be  sold  immediately, 
cxxxiv. 

in  cases  where  any  lord  of  the  manor  or  other  person,  is  entitled  to 
unclaimed  wreck,  receiver  to  give  notice  to  him,  583,  cxxxiv. 

payments  to  be  made  to  receiver,  cxxxv. 

disputes  as  to  sums  payable  to  receiver,  to  be  determined  by  Board 
of  Trade,  cxxxv. 

application  of  fees,  cxxxv. 
Salvage  in  the  United  Kingdom  — 

salvage  in  respect  of  services  in  the  United  Kingdom,  583,  585,  cxxxv. 

salvage  for  life  may  be  paid  by  Board  of  Trade  out  of  mercantile 

Marine  Fund,  583,  cxxxv. 
*  disputes  as  to  salvage,  how  settled,  583,  cxxxv. 

manner  in  which  justices  may  decide  them,  584,  cxxxvi. 

costs  of  arbitratipn,  584,  cxxxvi. 

justices  may  call  for  documents  and  administer  oaths,  584,  cxxxvi. 

appeal  to  (Jdurts  of  Admiralty;  584,  cxxxvi. 

'justices  to  transmit  copy  of  proceedings,  and  certificate  of  value,  to 
XUourt  of  Appeal,  cxxxvii. 

payment  of  salvage,  to  whom  made  in  cases  of  dispute  as  to  appor- 
tionment, 585,  cxxxvii. 

apportionment  of  salvage,  585,  cxxxvii. 

manner  of  enforcing  payment  of  salvage,  586,  cxxxvii. 

power  of  receiver  to  sell  property  salved  in  cases  of  non-payment,  586, 
cxxxviii. 

subject  to  payment  of  expenses,  fees,  and  salvage,  owner  entitled  to 

wreck,  586,  cxxxviii. 
Jurisdiction  of  the  High  Court  of  Admiralty — 

Court  of  Admiralty  may  decide  salvage  cases,  on  sea  or  land,  560, 

cxxxix. 
Unclaimed  Wreck  in  the  United  Kingdom — 

receiver  to  deliver  np  possession  of  unclaimed  wreck  to  lord  of 
manor,  or  other  person  entitled,  586,  cxxxviii. 

disputed  title  to  wreck,  how  to  be  decided,  cxxxviii. 

appeal  from  decision  of  justices,  cxxxix. 

power  of  the  Board  of  Trade,  on  behalf  of  the  Crown,  to  purchase 
rights  to  wreck,  cxxxix. 

unclaimed  wreck  to  be  sold,  cxxxix. 
Offences  in  respect  of  Wreck — 

in  case  of  ship  plundered  by  tumultuous  assemblage,  the  hundred 

to  be  liable  for  damages,  cxxxix. 

penalty  for  plundering,  for  obstructing  saving  of  shipwrecked  pro- 
perty, and  secreting  the  same,  cxl. 
penalty  for  selling  wreck  in  foreign  ports,  cxxxl. 
Dealers  in  Marine  Stores  and  Manufacturers  of  Anchors — 
regulations  to  be  observed  by  dealers  in,  cxl. 
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WRECKS,  CASUALTIES,  AND  SALVAGE— continuvl. 

permit  to  cut  up  cables,  how  obtained,  cxli. 

permit  to  be  advertised  before  acting  thereon,  cxli. 

manufacturers  to  place  marks  on  anchors,  cxli. 

age  by  her  Majesty's  SJnjis — 

no  claim  for  salvage  to  be  allowed  for  loss  or  risk  of  her  Majesty's 
ships  or  property,  cxlii. 

claims  for  salvage  by  her  Majesty's  offioers  not  to  be  detenu  HUM! 
without  consent  of  Admiralty,  cxhi. 

steps  to  be  taken  when  salvage  services  rendered  by  them  abroad, 
cxlii. 

consular  officer  or  judge  to  fix  amount,  for  which  bond  to  be  given, 
cxliii. 

on  master  executing  bond,  the  right  of  detention  to  cease,  cxliii. 

provision  for  additional  security  in  the  case  of  ships  owned  by  per- 
sons resident  out  of  her  Majesty's  dominions,  cxliii. 

documents  to  be  sent  to  JCngland,  cxliii. 

whom  the  bond  shall  bind,  cxliv. 

court  in  which  it  is  to  be  adjudicated  on,  cxliv. 

power  of  High  Court  of  Admiralty  to  enforce  bonds,  cxliv 

saving -clause,  cxliv. 

documents  free  from  duty,  cxliv. 

punishment  for  forgery  and  false  representations,  cxliv. 
Salvage  (General} — 

voluntary  agreement  may  be  made  which  shall  have  the  same  effect 
as  the  bond  above  mentioned,  cxliv. 

powers  of  Courts  having  Admiralty  jurisdiction  to  apportion  sal- 
vage, cxlv. 
Miscellaneous — 

foreign  goods  found  derelict,  &c.,  subject  to.  duties.on  importation, 
cxlv.  '  *    -  v 

goods  saved  from  ships  to  be  forwarded  to  .ports  of  original  desti- 
nation,  cxlv. 

provision  as  to  certain  terms  in  Scotland,  cxlv. 
WRECK  OF  FOREIGN  SHIPS, 

consul-general  to  be  deemed  agent  of  owners,  cc. 


YACHTS,  application  to,  of  Part  III.  of  17  &  18  Viet.  c.  104,  xlviii.  xlix. 
lists  of  crews  of,  to  be  delivered  or  transmitted  to  registrar,  xlviii. 
may  be  exempted  by  commissioners  of  customs  from  having  name  and 
port  painted  on  stern,  cxcix. 
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